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Rules  and  Regulations 


Federal  Register 
Vol.  79,  No.  125 
Monday,  June  30,  2014 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 4-0385;  Directorate 
Identifier  2013-SW-079-AD;  Amendment 
39-17879;  AD  2014-13-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Coiumbia 
Helicopters,  inc.  (Type  Certificate 
Previousiy  Held  by  Boeing  Defense  & 
Space  Group)  Heiicopters 

AGENCY:  P’ederal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  P^inal  rule;  request  for 
comments. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for 
Columbia  Helicopters,  Inc.  (Columbia) 
Model  234  helicopters.  This  AD  requires 
visually  and  tap  inspecting  each  fore 
and  aft  rotor  blade  for  any  defect, 
damage,  or  a  disbond  and,  if  necessary, 
repairing  or  replacing  the  blade.  Also, 
this  AD  requires  dye-penetrant 
inspecting  the  aft  pylon  structure  for 
fatigue  cracking  in  certain  areas  near  the 
attachment  fittings  and,  if  there  is  a 
crack,  repairing  or  replacing  the  aft 
pylon.  This  AD  is  prompted  by  an 
accident  caused  by  fatigue  failure  of  an 
aft  pylon  fitting  attach  structure 
combined  with  aft  rotor  blade  damage. 
The  actions  specified  by  this  AD  are 
intended  to  detect  fatigue  cracks  in  the 
aft  pylon  attach  structure  to  prevent 
overload  of  the  aft  pylon  structure  and 
failure  of  the  rotor  blade,  rotor  blade 
vibration,  departure  of  the  aft  pylon, 
and  subsequent  loss  of  control  of  the 
helicopter. 

DATES:  This  AD  becomes  effective  July 
15, 2014. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  documents  listed  in  this  AD 
as  of  July  15,  2014. 

We  must  receive  comments  on  this 
AD  by  August  29,  2014. 

ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eRulemaking  Docket:  Go  to 
http://www.reguIations.gov.  Follow  the 
online  instructions  for  sending  yom 
comments  electronically. 

•  Fax; 202-493-2251. 

•  Mail:  Send  comments  to  the  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DG  20590-0001. 

•  Hand  Delivery:  Deliver  to  the 
“Mail”  address  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  or  in  person  at  the 
Docket  Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  any 
incorporated  by  reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  Office  (telephone 
800-647-5527)  is  in  the  ADDRESSES 
section.  Gomments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

For  service  information  identified  in 
this  AD,  contact  Golumbia  Helicopters, 
Inc.,  14452  Arndt  Road  NE.,  Aurora  OR 
97002,  telephone  (503)  678-1222,  fax 
(503)  678-5841,  or  at  http:// 

WWW.  colh  eli.  com/. 

Y  ou  may  review  the  referenced 
service  information  at  the  FAA,  Office 
of  the  Regional  Gounsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Arrigotti,  Aviation  Safety 
Engineer,  Seattle  Aircraft  Gertification 
Office,  Transport  Airplane  Directorate, 
FAA,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98057;  telephone  (425) 
917-6426;  email  kathleen. arrigotti© 
faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety,  and 


we  did  not  provide  you  with  notice  and 
an  opportunity  to  provide  your 
comments  prior  to  it  becoming  effective. 
However,  we  invite  you  to  participate  in 
this  rulemaking  by  submitting  written 
comments,  data,  or  views.  We  also 
invite  comments  relating  to  the 
economic,  environmental,  energy,  or 
federalism  impacts  that  resulted  from 
adopting  this  AD.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  AD,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  To  ensure  the  docket 
does  not  contain  duplicate  comments, 
commenters  should  send  only  one  copy 
of  written  comments,  or  if  comments  are 
filed  electronically,  commenters  should 
submit  them  only  one  time.  We  will  file 
in  the  docket  all  comments  that  we 
receive,  as  well  as  a  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  during  the  comment  period. 
We  will  consider  all  the  comments  we 
receive  and  may  conduct  additional 
rulemaking  based  on  those  comments. 

Discussion 

We  are  adopting  a  new  AD  for 
Golumbia  Model  234  helicopters.  'I’his 
AD  requires  visually  and  tap  inspecting 
each  rotor  blade  for  any  defect,  damage, 
or  di.shond.  If  there  is  a  defect,  damage, 
or  a  disbond,  this  AD  requires  the  blade 
to  be  repaired  or  replaced  before  further 
flight.  Also,  this  AD  requires  dye- 
j^enetrant  inspecting  the  aft  pylon 
structure  for  a  crack  in  the  area  of  the 
.station  (STA)  534  and  594  tension 
attachment  fittings.  If  there  is  a  crack, 
this  AD  requires  repairing  or  replacing 
the  aft  pylon  before  further  flight.  This 
AD  is  prompted  by  an  accident  caused 
by  fatigue  failure  of  the  structure 
surrounding  the  aft  pylon  following  an 
aft  rotor  blade  failure.  Due  to  existing 
blade  damage,  a  portion  of  an  aft  rotor 
blade  separated  from  the  aircraft, 
causing  vibration,  which  accelerated 
fatigue  cracking  of  the  aft  pylon 
surrounding  structure  and  overloaded 
the  structure  to  failure.  This  caused  the 
aft  pylon  to  separate  from  the  aircraft. 
The  actions  specified  in  this  AD  are 
intended  to  detect  cracks  in  the  aft 
pylon  surrounding  structure  and 
defects,  damage,  or  disbonds  in  the  rotor 
blades  and  to  prevent  separation  of  a 
portion  of  the  rotor  blade,  vibration, 
overload  of  the  aft  pylon  surrounding 
structure,  departure  of  the  aft  pylon,  and 
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subsequent  loss  of  control  of  the 
helicopter. 

FAA’s  Determination 

We  are  issuing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  helicopters  of  this 
same  type  design. 

Related  Service  Information 

Columbia  issued  Service  Bulletin  No. 
234-54-0004,  Revision  0,  dated 
November  22,  2013  (SB  234-54-0004), 
specifying  an  initial  and  recurring  dye- 
penetrant  inspection  to  detect  and 
correct  cracking  of  the  aft  pylon 
structure  at  the  STA  534  and  594 
tension  attachment  fittings.  If  a  crack  is 
found,  SB  234-54-0004  specifies 
contacting  the  manufacturer  before 
further  flight. 

Columbia  also  issued  Service  Bulletin 
No.  234-62-0008,  Revision  1,  dated 
December  6,  2013  (SB  234-62-0008), 
specifying  recurring  visual  inspections 
of  the  entire  rotor  blade  for  defects, 
damage  and  disbonds  and  recurring  tap 
inspections  of  the  rotor  blade  trailing 
edge  for  disbonding  conditions.  If  any 
damage  or  disbond  is  detected,  SB  234- 
62-0008  specifies  referring  to  the 
maintenance  manual  for  serviceability 
and  repair,  contacting  the  manufacturer 
for  repair  assistance,  or  replacing  the 
blade  before  further  flight. 

AD  Requirements 

This  AD  requires: 

•  Within  50  hours  time-in-service  (TIS): 

o  Cleaning,  visually  inspecting,  and 

tap  inspecting  each  rotor  blade  for 
a  defect,  damage,  or  disbond. 

o  Repairing  any  defect,  damage,  or 
disbond  if  within  acceptable  limits, 
and  replacing  the  blade  if  beyond 
acceptable  limits,  before  further 
flight. 

•  Within  50  hours  TIS  and  thereafter  at 

intervals  not  to  exceed  100  hours 
TIS,  inspecting  the  aft  pylon  at  STA 
534  and  594  as  follows: 

o  Dye-penetrant  inspecting  the  aft 
pylon  at  the  attachment  fittings  and 
surrounding  structure  for  a  crack. 

o  If  there  is  a  crack,  before  further 
flight,  repairing  or  replacing  the  aft 
pylon. 

This  AD  prohibits  installing  an  aft 
pylon  or  a  rotor  blade  until  these 
inspections  are  accomplished. 

Differences  Between  This  AD  and  the 
Service  Information 

This  AD  does  not  require  the  500- 
hour  TIS  inspection  of  the  rotor  blade  or 
the  3,000  hour  TIS  after  initial 


inspection  of  the  pylon  structme  as 
specified  in  the  service  information.  We 
plan  to  publish  a  notice  of  proposed 
rulemaking  to  give  the  public  an 
opportunity  to  comment  on  those  long¬ 
term  requirements.  Also,  this  AD  does 
not  require  contacting  the  manufacturer. 

Interim  Action 

We  consider  this  AD  to  be  an  interim 
action.  The  design  approval  holder  is 
currently  developing  a  terminating 
action  that  will  address  the  unsafe 
condition  identified  in  this  AD.  Once 
this  terminating  action  is  identified,  we 
might  consider  further  rulemaking  then. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  4 
helicopters  of  U.S.  Registry.  We  estimate 
that  operators  may  incur  the  following 
costs  to  comply  with  this  AD.  Labor 
costs  are  estimated  at  $85  per  hour.  We 
estimate  1  work  hour  to  visually  inspect 
all  blades,  6  work  hours  to  dye- 
penetrant  inspect  the  pylon,  and  4  work 
hours  to  do  the  tap  test  inspection. 

Based  on  these  estimates,  the  total  cost 
is  $935  per  helicopter  and  $3,740  for  the 
U.S.  fleet.  To  replace  a  blade,  we 
estimate  4  work  hours  and  $250,000  for 
parts,  for  a  total  cost  of  $250,340  per 
helicopter. 

FAA’s  Justification  and  Determination 
of  the  Effective  Date 

Providing  an  opportunity  for  public 
comments  before  adopting  these  AD 
requirements  woidd  delay 
implementing  the  safety  actions  needed 
to  correct  this  known  unsafe  condition. 
Therefore,  we  find  that  the  risk  to  the 
flying  public  justifies  waiving  notice 
and  comment  prior  to  adopting  this  rule 
because  of  the  severity  of  the  failure  and 
high  rate  of  occurrence  for  repairs  in 
blades  and  cracks  in  the  pylon  on  other 
aircraft.  Also,  the  required  corrective 
actions  must  be  done  within  50  hours 
TIS,  a  very  short  time  period  based  on 
tbe  average  flight-hour  utilization  rate  of 
these  helicopters.  The  repetitive 
inspections  are  required  at  intervals  not 
to  exceed  100  hours  TIS,  which  can  be 
reached  within  as  short  a  time  as  2 
weeks. 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  determined  that  notice  an 
opportunity  for  public  comment  before 
issuing  this  AD  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 


rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  and  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed,  I  certify 
that  this  AD: 

1.  Is  not  a  “significant  regidatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Pdexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
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§39.13  [Amended] 

■  2.  'I’ho  KAA  amends  §  39.1 3  by  adding 
the  following  new  airworthine.ss 
directive  (AD): 

2014-13-04  (Columbia  Helicopter.s,  Inc. 

(Typi!  (^Krlificate  Previously  Held  By 
Hoeing  Defense  &  Space  Group) 
Helicopters:  Ainondmont  39-17879; 
Docket  No.  FA A-201 4-0385;  Diroctornto 
Identifier  2013-SW-()79-AD. 

(a)  Applicability 

1  his  AD  applies  to  Model  234  helicopters, 
certificated  in  any  category. 

(b)  Unsafe  Condition 

This  AD  defines  the  unsafe  condition  as 
fatigue  failure  of  aft  pylon  fitting  attach 
structure  combined  with  aft  rotor  blade 
damage.  This  condition  could  result  in 
failure  of  a  fore  or  aft  rotor  blade,  vibration, 
overload  of  the  aft  pylon  structure  at  the 
pylon  attach  fittings,  departure  of  the  aft 
pylon,  and  subsequent  loss  of  control  of  the 
helicopter. 

(c)  Effective  Date 

This  AD  becomes  effective  July  15,  2014. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  required  by  this  AD  within  the 
specified  compliance  time  unless  it  has 
already  been  accomplished  prior  to  that  time. 

(e)  Required  Actions 

(1)  Within  50  hours  time-in-service  (TIS): 

(1)  Clean  and  inspect  each  fore  and  aft  rotor 
blade  for  a  defect,  damage,  or  a  disbond  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  3.A.(l)(b)  through 

3. A.(2)(b),  of  Columbia  Helicopters,  Inc., 
Service  Bulletin  No.  234-62-0008,  Revision 
1,  dated  December  6.  2013  (SB  234-62-0008). 

(ii)  Using  a  metallic  coin  or  tap  hammer, 
tap  inspect  each  rotor  blade  trailing  edge  for 
defect,  damage,  or  a  disbond  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  3.B.(1)  through  3.B.(2)(e)  and 
Figures  1  and  2  of  SB  234-62-0008. 

(iii)  If  there  is  any  defect,  damage,  or  a 
disbond,  repair  the  blade  before  further 
flight.  If  the  defect,  damage,  or  disbond  is 
beyond  acceptable  limits,  replace  the  blade 
before  further  flight. 

(2)  Within  50  hours  TIS  and  thereafter  at 
intervals  not  to  exceed  100  hours  TIS,  inspect 
the  aft  pylon  at  the  station  534  and  594 
tension  attachment  fittings  as  follows: 

(i)  Dye-penetrant  inspect  the  aft  pylon  at 
the  attachment  fitting  for  a  crack  as  shown 
in  Figures  1,  2,  and  3  and  by  following  the 
Detailed  Special  Inspection-Dye  Penetrant 
Method,  paragraph  2.A.(2)  through  2.G.(1),  of 
Columbia  Helicopters,  Inc.  Service  Bulletin 
No.  234-54-0004,  Revision  0,  dated 
November  22,  2013  (SB  234-54-0004). 

(ii)  If  there  is  a  crack,  before  further  flight, 
repair  or  replace  the  aft  pylon.  Figures  2,  3, 

4,  and  5  of  SB  234-54-0004  contain 
examples  of  a  crack. 

(3)  Do  not  install  an  aft  pylon  or  a  rotor 
blade  until  the  requirements  of  paragraphs 
{e)(l)  and  (e)(2)  of  this  AD  are  accomplished. 


(f)  Alternative  Methods  of  (Compliance 
(AMOCs) 

(1)  The  Manager,  Seattle  Aircraft 
(Certification  Office,  FAA,  may  ajiprove 
AMOCCs  for  this  AD.  Send  your  proposal  to: 

faa.gov. 

(2)  For  operations  conducted  under  a  14 
CCFR  ])art  119  operating  certificate  or  under 
14  CCFR  part  91 ,  subpart  K,  we  suggest  that 
you  notify  your  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
certificate  holding  district  office  before 
operating  any  aircraft  complying  with  this 
AD  through  an  AMOCC. 

(g)  Subject 

Joint  Aircraft  Service  Component  (JASC) 
Code:  5400  and  6210  Nacelle/Pylon  Structure 
and  Main  Rotor  Blades. 

(h)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  service  information  listed  in  this 
paragraph  under  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwise. 

(i)  Columbia  Helicopters,  Inc.,  Service 
Bulletin  No.  234-54-0004,  Revision  0,  dated 
November  22,  2013. 

(ii)  Columbia  Helicopters,  Inc.,  Service 
Bulletin  No.  234-62-0008,  Revision  1,  dated 
December  6,  2013. 

(3)  For  service  information  identified  in 
this  AD,  contact  Columbia  Helicopters,  Inc., 
14452  Arndt  Road  NE.,  Aurora,  OR  97002, 
telephone  (503)  678-1222,  fax  (503)  678- 
5841,  or  at  http://wvn\'.coIheIi.com/. 

(4)  You  may  view  this  service  information 
at  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  (817)  222-5110. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  http:// 
\\n\'w.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued  in  Fort  Worth,  Texas,  on  June  16, 
2014. 

Lance  T.  Gant, 

Acting  Directorate  Manager,  Rotorcraft 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  2014-14800  Filed  6-27-14;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FA  A-201 3-0862;  Directorate 
Identifier  2012-NM-098-AD;  Amendment 
39-17863;  AD  2014-12-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Dassault 
Aviation  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Dassault  Aviation  Model  FALCON  2000 
and  FALCON  2000EX  airplanes.  This 
AD  was  prompted  by  a  determination 
that  new  center  of  gravity  (CG)  limits  are 
applicable  during  takeoff  with  certain 
conditions.  This  AD  requires  revising 
the  airplane  flight  manual  (AFM)  to 
include  procedures  to  advise  the 
flightcrew  of  the  new  CG  limits.  We  are 
issuing  this  AD  to  prevent  an  erratic 
takeoff  path  and  consequent  reduced 
controllability  of  the  airplane. 

DATES:  This  AD  becomes  effective 
August  4,  2014. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this  AD 
as  of  August  4,  2014. 

ADDRESSES:  You  may  examine  the  AD 
docket  on  the  Internet  at  http:l/ 
www.regulations.gov/#!docketDetail;D= 
FAA-2013-0862;  or  in  person  at  the 
Docket  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DC. 

For  Dassault  service  information 
identified  in  this  AD,  contact  Dassault 
Falcon  Jet,  P.O.  Box  2000,  South 
Hackensack,  NJ  07606;  telephone  201- 
440-6700;  Internet  http://www.dassault 
falcon. com.  For  Aviation  Partners,  Inc. 
service  information  identified  in  this 
AD,  contact  Aviation  Partners,  Inc., 

7299  Perimeter  Road  South,  Seattle,  WA 
98108;  telephone  800-946-4638; 

Internet  http:/ /www. aviation 
partners.com.  You  may  view  this 
referenced  service  information  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  WA. 

For  information  on  the  availability  of 
this  material  at  the  FAA,  call  425-227- 
1221. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 

Rodriguez,  Aerospace  Engineer, 
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International  Oraneh,  ANM-llU, 
Transport  Airjilane  Diroetorato,  l''AA, 

1001  Lind  Avenue  SW.,  Renton,  WA 
9H()57-3350;  telephone  425-227-1 1 37; 
fax  425-227-1149. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  proposcul 
ndeinaking  (NPRM)  to  amend  14  CT’R 
part  39  by  adding  an  AD  that  would 
apply  to  certain  Dassault  Aviation 
Model  FALCON  2000  and  FALCON 
2000EX  airplanes.  The  NPRM  published 
in  the  Federal  Register  on  October  3, 
2013  (78  FR  61220).  The  NPRM  was 
prompted  by  a  determination  that  new 
center  of  gravity  (CG)  limits  applicable 
during  takeoff  with  a  Slat/Flap  SF2 
setting  are  necessary.  The  NPRM 
proposed  to  require  revising  the 
airplane  flight  manual  (AFM)  to  include 
procedures  to  advise  the  flightcrew  of 
the  new  CG  limits.  We  are  issuing  this 
AD  to  prevent  an  erratic  takeoff  path 
and  consequent  reduced  controllability 
of  the  airplane. 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Gommunity,  has  issued  EASA 
Airworthiness  Directive  2012-0081, 
dated  May  14,  2012  (referred  to  after 
this  as  the  Mandatory  Gontinuing 
Airworthiness  Information,  or  “the 
MGAl”),  to  correct  an  unsafe  condition 
for  the  specified  products.  The  MGAl 
states: 

During  a  test  flight  on  a  Falcon  2000EX 
equipped  with  winglets  (commercial 
designation  Falcon  2000LX),  performed  for 
the  certification  of  a  maximum  takeoff  weight 
increase,  the  aeroplane  took  off  and 
experienced  unsatisfactory  control 
characteristics  under  specific  combined 
conditions  of  loading,  slat-flap  setting  and 
horizontal  tailplane  trim  setting.  The  weight 
and  the  Center  of  Gravity  (CG)  of  the 
aeroplane  dming  that  test  flight  were  within 
the  already  certified  limits. 

This  condition,  if  not  corrected,  could 
result  in  an  erratic  take-off  path  and  reduced 
control  of  the  aeroplane,  which  could 
ultimately  jeopardize  the  aeroplane  safe 
flight. 

To  address  this  condition,  Dassault 
Aviation  developed  Change  Proposal  (CP) 

036  to  the  Airplane  Flight  Manual  (AFM), 
which  introduced  new  CG  limits  which  are 
applicable  during  take-off  with  Slat/Flap  SF2 
setting. 

Since  issuance  of  EASA  PAD  [proposed 
airworthiness  directive]  11-077,  Dassault 
Aviation  issued  a  normal  AFM  revision 
currently  at  revision  15,  which  incorporates 
Dassault  Aviation  CP  036. 

For  the  reasons  described  above,  this 
[EASA]  AD  requires  amendment  of  the 
applicable  AFM  to  ensure  that  the  flight  crew 
applies  the  appropriate  operational 
procedure. 


You  may  oxamino  the  MGAl  in  tho 
AD  (lockot  on  tho  Intornot  at  htlp:// 
www.wgiilatioiis.f’ov/UlciocinucntDatdil; 
I)=FAA-2()i:i-()8(>2-()()()2. 

Gomments 

Wo  gavo  tho  j)iihli(:  tho  opportunity  to 
partioipato  in  dovoloping  this  AD.  Tho 
following  prosonts  tho  commonts 
rocoivod  on  tho  propo.sal  (78  FR  61220, 
Octobor  3,  2013)  and  tho  FAA’s 
rosponse  to  oach  commont. 

Request  To  Exclude  Certain  Airplanes 

Dassault  stated  that  the  NPRM  (78  FR 
61220,  October  3,  2013)  excludes  Model 
FALCON  F2000EX  airplanes  on  which 
Dassault  Service  Bulletin  F2000EX-300, 
Revision  1,  dated  May  17,  2013,  has 
been  embodied.  Dassault  added  that  this 
service  information  requires  installation 
of  a  new  Arthur  unit  that  is  compatible 
with  EASy  II  avionics,  for  airplanes  on 
which  winglets  have  been  installed 
using  Dassault  Modification  M2846  or 
Dassault  Aviation  Technical 
Instructions  TI-F2000EX-M2846-ME. 
Dassault  does  not  know  whether 
airplanes  which  have  been  fitted  with 
winglets  per  Aviation  Partners 
Incorporated  Supplemental  Type 
Certificates  (STCs)  can  be  excluded  from 
the  applicability. 

We  agree  to  clarify.  We  have 
determined  that,  for  Model  FALCON 
F2000EX  airplanes  modified  by 
Aviation  Partners  Incorporated  STC 
STO 1987 SE  http ://Tgl. faa.gov /Regulatory 
_and_Guidance_Library/rgstc.nsf/0/ 

1 804CCC8BA5562958625770C0077 
57C6?OpenDocument&'HighIight= 
st01987se,  the  actions  specified  in 
Dassault  Service  Bulletin  F2000EX-300, 
Revision  1,  dated  May  17,  2013,  can  be 
accomplished.  Therefore,  if  the  actions 
specified  in  Dassault  Service  Bulletin 
F2000EX-300,  Revision  1,  dated  May 
17,  2013,  have  been  accomplished  on 
any  Model  FALCON  F2000EX  airplane, 
that  airplane  is  excluded  from  the 
applicability  of  this  AD.  We  have  not 
changed  this  AD  in  this  regard. 

Request  To  Correct  Typographical 
Error 

Dassault  noted  that  there  is  a 
typographical  error  in  paragraph  (c)(1) 
of  the  NPRM  (78  FR  61220,  October  3, 
2013).  Dassault  stated  that  Dassault 
Aviation  Modification  M2848  should  be 
changed  to  M2846  because  number 
M2848  is  incorrect. 

We  agree  with  the  commenter’s 
request.  The  correct  modification 
number  is  identified  in  the  applicability 
section  of  the  MGAl;  therefore,  the 
modification  number  in  paragraph  (c)(1) 
of  this  final  rule  has  been  changed  from 
M2848  to  M2846. 


Additional  Change  Made  to  This  Final 
Rule 

We  liave  revi.sed  the  formatting  of 
paragraph  (g)  of  this  final  rule  for  easier 
roadability.  This  change  does  not  affect 
tlie  content  of  that  paragraph. 

C^onclusion 

We  reviewed  the  relevant  data, 
considered  the  comments  received,  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  this  AD 
with  the  changes  described  previously 
and  minor  editorial  changes.  We  have 
determined  that  these  minor  changes: 

•  Are  consistent  with  the  intent  that 
was  proposed  in  the  NPRM  (78  FR 
61220,  October  3,  2013)  for  correcting 
the  unsafe  condition;  and 

•  Do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM  (78  FR  61220, 
October  3,  2013). 

We  also  determined  that  these 
changes  will  not  increase  the  economic 
burden  on  any  operator  or  increase  the 
scope  of  this  AD. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  69 
airplanes  of  U.S.  registry. 

We  also  estimate  that  it  will  take 
about  1  work-hour  per  product  to 
comply  with  the  basic  requirements  of 
this  AD.  The  average  labor  rate  is  $85 
per  work-hour.  Required  parts  will  cost 
about  $0  per  product.  Based  on  these 
figures,  we  estimate  the  cost  of  the  AD 
on  U.S.  operators  to  be  $5,865,  or  $85 
per  product. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  Vll, 
Part  A,  Subpart  III,  Section  44701; 
General  requirements.”  Under  that 
section,  Gongress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Rules  and  Regulations 


36633 


Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov/ 
#!docketDetail;D=FAA-201 3-0862;  or  in 
person  at  the  Docket  Management 
Facility  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  AD  docket  contains  this 
AD,  the  regulatory  evaluation,  any 
comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  office  (telephone 
800-647-5527)  is  in  the  ADDRESSES 
section. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FA  A  amends  14  Of’R  part  39  as 
follows; 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  AD: 

2014-12-02  Dassault  Aviation; 

Amendment  39-17863.  Docket  No. 
FAA-201 3-0862;  Directorate  Identifier 
2012-NM-098-AD. 

(a)  Effective  Date 

This  airworthiness  directive  (AD)  becomes 
effective  August  4,  2014. 

(h)  Affected  ADs 
None. 


(c)  Applicability 

This  AD  applies  to  Dassault  Aviation 
airplanes,  certificated  in  any  category, 
identified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD;  except  Model  FALCON  F2000EX 
airplanes  on  which  Dassault  Aviation 
Modification  M3254  or  Dassault  Service 
Bulletin  F2000EX-300,  Revision  1,  dated 
May  17,  2013,  has  been  embodied. 

(1)  Model  FALCON  2000EX  airplanes  on 
which  Dassault  Aviation  modification  M2846 
or  Dassault  Aviation  Technical  Instruction 
TI-F2000EX-M2846-ME  or  TI-F2000EX- 
M3118/M2846-ME  has  been  embodied  for 
the  installation  of  winglets,  including  the 
airplane  having  serial  number  602. 

(2)  Model  FALCON  2000  and  FALCON 
2000EX  airplanes  modified  by  Aviation 
Partners  Incorporated  Supplemental  Type 
Certificate  (STC)  ST01987SE  http://rgl.faa. 
gov /Regulatory  and  Guidance  Uhrary/ 
rgstc.nsf/0/1804CCC8BA5562958625770C0 
07757C6?OpenDocuinent&'Highlight= 
st01987se  (installation  of  winglets). 

(d)  Subject 

Air  Transport  Association  (AT A)  of 
America  Code  27 ,  Flight  Controls. 

(e)  Reason 

This  AD  was  prompted  by  a  determination 
that  new  center  of  gravity  (CG)  limits 
applicable  during  takeoff  with  a  Slat/Flap 
SF2  setting  are  necessary.  We  are  issuing  this 
AD  to  prevent  an  erratic  takeoff  path  and 
consequent  reduced  controllability  of  the 
airplane. 

(f)  Compliance 

You  are  responsible  for  having  the  actions 
required  by  this  AD  performed  within  the 
compliance  times  specified,  unless  the 
actions  have  already  been  done. 

(g)  Airplane  Flight  Manual  (AFM)  Revision 

Within  14  days  after  the  effective  date  of 
this  AD:  Revise  the  AFM  by  incorporating  the 
CC  limits  identified  in  the  .service 
information  .specified  in  paragraph  (g)(1), 
(g)(2),  or  (g)(3)  of  this  AD,  as  aj)plicable. 

(1)  For  airplanes  identified  in  paragraph 
((:)(!)  of  tliis  AD;  Sub-sub-.sec;tion  1-0.50-05C, 
“Weights;  Center  of  gravity  limits  (A/C  with 
M2846  and  M3390),”  Issue  2;  and  Sub-sub¬ 
section  1-050-0.51),  “Weights;  Center  of 
gravity  limits  (A/C  with  M2846  and  M3000),” 
Issue  1;  of  .Sub-section  1-050,  “Weights  and 
Loading,”  of  Section  1,  “Limitations,”  Issue 
5,  of  the  Das.sault  Aviation  P'ALCON  2000EX 
EASy,  FALCON  2000DX,  and  FALCON 
2000LX  AFM  DGT88898,  Revision  15,  dated 
October  30,  2011. 

(2)  For  Model  FALCON  2000  airplanes 
identified  in  paragraph  (c)(2)  of  this  AD: 
Aviation  Partners,  Inc.  Dassault  Aviation 
Falcon  2000  with  CFE  738  Engines — Blended 
Winglets  Installation,  AFM  Supplement 
APF2-0601,  Code  002,  Revision  3,  dated  June 
1,  2012. 

(3)  For  Model  FALCON  2000EX  airplanes 
identified  in  paragraph  (c)(2)  of  this  AD: 
Aviation  Partners,  Inc.  Dassault  Aviation 
Falcon  2000EX  Series — Blended  Winglets 
Installation,  AFM  Supplement  APF2-0601, 
Code  001,  Revision  4,  dated  June  1,  2012. 


(h)  Other  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs]:  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 

In  accordance  with  14  CFR  39.19,  send  your 
request  to  your  principal  inspector  or  local 
Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  International  Branch,  send  it  to  ATTN: 
Tom  Rodriguez,  Aerospace  Engineer, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA,  1601  Lind 
Avenue  SW.,  Renton,  WA  98057-3356; 
telephone  425-227-1137;  fax  425-227-1149. 
Information  may  be  emailed  to:  9-ANM-116- 
AMOC-REQUESTS@faa.gov.  Before  using 
any  approved  AMOC,  notify  your  appropriate 
principal  inspector,  or  lacking  a  principal 
inspector,  the  manager  of  the  local  flight 
standards  district  office/certificate  holding 
district  office.  The  AMOC  approval  letter 
must  specifically  reference  this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer  or  other  source,  use  these 
actions  if  they  are  FAA-approved.  Corrective 
actions  are  considered  FAA-approved  if  they 
are  approved  by  the  State  of  Design  Authority 
(or  their  delegated  agent).  You  are  required 
to  assure  the  product  is  airworthy  before  it 
is  returned  to  service. 

(i)  Related  Information 

Refer  to  Mandatory  Continuing 
Airworthiness  Information  (MCAI)  EASA 
Airworthiness  Directive  2012-0081,  dated 
May  14,  2012,  for  related  information.  This 
MCAI  may  bo  found  in  the  AD  docket  on  the 
Internet  at  http://www.regulotions.gov/tt ! 
documentDetail  ;D=F A  A-20t  3-0862-0002. 

(j)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
a])j)rovod  the  incorporation  by  reference 
(IBR)  of  the  .service;  information  listed  in  this 
jearagraph  under  5  IL.S.C;.  552(a)  and  1  CI'R 
])nrl  51. 

(2)  You  must  use  this  service  information 
as  ajjjdicabh;  to  do  the  actions  reeiuirod  by 
this  AD,  unless  this  AD  sjiec.ifies  otheiwise;. 

(i)  Dassault  Aviation  FALCON  2000EX 
EA.Sy,  FALCON  2000DX,  and  FALCON 
2()()()LX  Airplane  Flight  Manual  (AFM) 
DCT88898,  Revision  15,  dated  October  30, 
2011.  This  document  does  not  contain  dates 
for  the  “Issue”  levels  of  the  individual  sub- 
sub-sections.  The  revision  level  and  date  of 
this  document  are  identified  on  only  the  title 
page  of  the  document. 

(ii)  Aviation  Partners,  Inc.  Dassault 
Aviation  Falcon  2000  with  CFE  738 
Engines — Blended  Winglets  Installation, 

AFM  Supplement  APF2-0601,  Code  002, 
Revision  3,  dated  June  1,  2012.  The  revision 
level  of  this  document  is  identified  on  only 
the  title  page.  Revision  Highlights,  and  Log 
of  Pages  of  this  document. 

(iii)  Aviation  Partners,  Inc.  Dassault 
Aviation  Falcon  2000EX  Series — Blended 
Winglets  Installation,  AFM  Supplement 
APF2-0601,  Code  001,  Revision  4,  dated  June 
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1,  2012.  The  revision  level  of  this  document 
is  identified  on  only  the  title  page,  Revision 
Highlights,  and  Log  of  Pages  of  this 
document. 

(3)  For  Dassault  service  information 
identified  in  this  AD,  contact  Dassault  Falcon 
Jet,  P.O.  Box  2000,  South  Hackensack,  NJ 
07606;  telephone  201-440-6700;  Internet 
http://www.dassauItfaIcon.com. 

(4)  For  Aviation  Partners,  Inc.  service 
information  identified  in  this  AD,  contact 
Aviation  Partners,  Inc.,  7299  Perimeter  Road 
South,  Seattle,  WA  98108;  telephone  800- 
946-4638;  Internet  http ://wn\'w. aviation 
partners.com. 

(5)  You  may  view  this  service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  WA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

(6)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
locations.html. 

Issued  in  Renton,  Washington,  on  May  28, 
2014. 

Jeffrey  E.  Duven, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

IFR  Doc.  2014-13319  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2006-23809;  Directorate 
Identifier  2005-NE-52-AD;  Amendment  39- 
17866;  AD  2014-12-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Turbomeca 
S.A.  Turboshaft  Engines 

AGENCY:  Fodoral  Aviation 
Administration  (FAAJ,  DOT. 

ACTION:  Final  nilo. 

SUMMARY:  Wo  aro  snporsoding 
airworthiness  directive  (AI)J  2007-10- 
07  for  all  Turbomeca  S.A.  Arriel  2B, 

2111,  and  2B1A  turboshaft  engines.  AD 
2007-10-07  required  an  inspection  of 
the  splines  of  the  coupling  assembly 
and  the  hydro-mechanical  metering  unit 
(HMU)  drive  gear  shaft  for  wear.  Tfiis 
AD  requires  the  same  inspection  and 
expands  the  affected  population.  This 
AID  also  removes  Arriel  2B1A  engines 
from  the  applicability.  We  are  issuing 
this  AD  to  prevent  failure  of  the  HMU 
drive  gear  shaft,  which  could  lead  to 
damage  to  the  engine  and  damage  to  the 
airplane. 


DATES:  This  AD  is  effective  August  4, 
2014. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  this  AD 
as  of  August  4,  2014. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact 
Turbomeca,  S.A.,  40220  Tarnos,  France; 
phone:  33  (0)5  59  74  40  00;  telex:  570 
042;  fax;  33  (0)5  59  74  45  15.  You  may 
view  this  service  information  at  the 
FAA,  Engine  &  Propeller  Directorate,  12 
New  England  Executive  Park, 

Burlington,  MA.  For  information  on  the 
availability  of  this  material  at  the  FAA, 
call  781-238-7125. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2006- 
23809;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  AD,  the  mandatory 
continuing  airworthiness  information 
(MCAI),  the  regulatory  evaluation,  any 
comments  received,  and  other 
information.  The  address  for  the  Docket 
Office  (phone:  800-647-5527)  is 
Document  Management  Facility,  U.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140, 1200 
New  Jersey  Avenue  SE.,  Washington, 

DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Davison,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
&  Propeller  Directorate,  12  Now  England 
Executive  Park;  jihono:  (781)  238-7156; 
fax:  (781)  238-7199;  email; 

Michael  .l)avison@f aa.gov . 
SUPPLEMENTARY  INFORMATION: 

Discussion 

We  issued  a  notice  of  projm.sod 
rulemaking  (NPRM)  to  amend  14  CFR 
])art  39  to  .supersede  AD  2007-10-07, 
Amendment  39-15048  (72  FR  26711, 
May  11, 2007),  (“AD  2007-10-07”).  AD 
2007-10-07  applied  to  the  specified 
products.  The  NPRM  published  in  the 
Federal  Register  on  February  21, 2014 
(79  FR  9868).  The  NPRM  proposed  to 
require  the  same  in.spection  as  AD 
2007-10-07  and  expand  the  affected 
population.  The  NPRM  also  proposed  to 
remove  Arriel  2B1A  engines  from  the 
applicability. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD.  We 
received  no  comments  on  the  NPRM  (79 
FR  9868,  February  21,  2014). 


Conclusion 

We  reviewed  the  available  data  and 
determined  that  air  safety  and  the 
public  interest  require  adopting  this  AD 
as  proposed. 

Costs  of  Compliance 

We  estimate  that  this  AD  affects  470 
engines  installed  on  aircraft  of  U.S. 
registry.  We  also  estimate  that  it  will 
take  about  2  hours  per  engine  to  comply 
with  this  AD.  The  average  labor  rate  is 
$85  per  hour.  Based  on  these  figures,  we 
estimate  the  cost  of  this  AD  on  U.S. 
operators  to  be  $79,900. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 

Section  106,  describes  the  authority  of 
the  FAA  Adtministrator.  Subtitle  VII, 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701, 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
.safety  in  air  commerce.  This  regulation 
is  within  the  .scope  of  that  authority 
hecau.se  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

'I'his  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  .States,  on 
the  relationship  between  the  national 
government  and  the  .States,  or  on  the 
distribution  of  jiower  and 
re.sponsihilities  among  the  various 
levels  of  government. 

For  the  reasons  di.scussed  above,  1 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “.significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  airworthiness  directive  (AD) 
2007-10-07,  Amendment  39-15048  (72 
FR  26711,  May  11, 2007),  and  adding 
the  following  new  AD: 

2014-12-05  Turbomeca  S.A:  Amendment 
39-17866;  Docket  No.  FAA-2006-23809; 
Directorate  Identifier  2005-NK-52-AD. 

(a)  Effective  Date 

This  AD  is  effective  Augu.st  4,  2014. 

(b)  Affected  ADs 

This  AD  .supersedes  AD  2007-10-07, 
Amendment  39-1 5048  (72  FR  2671 1 ,  May  1 1 , 
2007). 

(c)  Applicability 

This  AD  applies  to  all  Turbomeca  S.A. 
Arriel  2B,  2B1, 2C,  2Cl,  2C2,  2Sl,  and  2S2 
turboshaft  engines. 

(d)  Unsafe  Condition 

This  AD  was  prompted  by  a  report  of  an 
additional  case  of  wear  of  the  hydro¬ 
mechanical  metering  unit  (HMD)  drive  gear 
shaft  splines  on  both  Turbomeca  S.A.  Arriel 
2  engines  on  a  twin-engine  helicopter.  We  are 
issuing  this  AD  to  prevent  failure  of  the  HMU 
drive  gear  shaft,  which  could  lead  to  damage 
to  the  engine  and  damage  to  the  aircraft. 

(e)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(1)  Arriel  2B  and  2Bl  Engines 

(i)  If  on  the  effective  date  of  this  AD  the 
HMU  has  500  or  more  operating  horn's  since 
new  or  since  last  overhaul,  then  within  25 
HMU  operating  hours  from  the  effective  date 
of  this  AD,  inspect  the  high-pressure  (HP) 
pump  drive  gear  shaft  splines  and  coupling 
.shaft  assembly  splines.  Use  paragraph 
2.B.(l)(b)  of  Turbomeca  S.A.  Mandatory 
Service  Bulletin  (MSB)  No.  292  73  2812, 
Version  G,  dated  June  24,  2013,  to  do  your 
inspection. 

(ii)  If  on  the  effective  date  of  this  AD  the 
HMU  has  less  than  500  operating  hours  since 
new  or  since  last  overhaul,  then  inspect  the 
HP  pump  drive  gear  shaft  splines  and 


coupling  shaft  assembly  splines  between  500 
and  525  operating  hours  since  new  or  since 
last  overhaul.  Use  paragraph  2.B.(l)(b)  of 
Turbomeca  S.A.  MSB  No.  292  73  2812, 

Version  G,  dated  June  24,  2013,  to  do  your 
inspection. 

(2)  Arriel  2C,  2Cl,  2C2,  2Sl,  and  2S2  Engines 

(i)  If  on  the  effective  date  of  this  AD  the 
HMU  has  500  or  more  operating  hours  since 
new,  since  last  overhaul,  or  if  HMU  operating 
hours  are  unknown,  then  within  200  HMU 
operating  hours  from  the  effective  date  of  this 
AD,  inspect  the  HP  pump  drive  gear  shaft 
splines  and  coupling  shaft  assembly  splines. 
Use  paragraph  2.B.(l)(b)  of  Turbomeca  S.A. 
MSB  No.  292  73  2822,  Version  F,  dated  June 
21,  2013,  to  do  your  inspection. 

(ii)  If  on  the  effective  date  of  this  AD  the 
HMU  has  more  than  300  but  less  than  500 
operating  hours  since  new  or  since  last 
overhaul,  then  within  225  HMU  operating 
hours,  but  no  earlier  than  500  or  later  than 
700  HMU  operating  hours  from  the  effective 
date  of  this  AD,  inspect  the  HP  pump  drive 
gear  shaft  splines  and  coupling  shaft 
assembly  splines.  Use  paragraph  2.B.(l)(b)  of 
Turbomeca  S.A.  MSB  No.  292  73  2822 
Version  F,  dated  June  21, 2013,  to  do  your 
inspection. 

(iii)  If  on  the  effective  date  of  this  AD  the 
HMU  has  300  operating  hours  or  less  since 
new  or  since  last  overhaul,  then  inspect  the 
HP  pump  drive  gear  shaft  splines  and 
coupling  shaft  assembly  splines  between  500 
and  525  HMU  operating  hours  since  new  or 
since  la.st  overhaul.  Use  paragraph  2.B.(l)(b) 
of  Turbomeca  S.A.  MSB  No.  292  73  2822, 
Vension  F,  dated  June  21,  2013,  to  do  your 
inspection. 

(f)  Credit  for  Previous  Actions 

If,  before  the  effective  date  of  this  AD,  you 
inspected  your  HMU  after  500  HMU 
operating  hours  since  new  or  since  last 
overhaul  using  an  earlier  version  of 
Turbomeca  S.A.  MSB  No.  292  73  2822, 
Version  F,  dated  June  21,  2013,  for  2C,  2Cl, 
2C2,  2Sl  and  2S2  engines,  or  MSB  No.  292 
73  2812,  Version  G,  dated  June  24,  2013,  for 
2B  or  2B1  engines,  you  have  met  the 
requirements  of  this  AD. 

(g)  Installation  Prohibition 

After  the  effective  date  of  this  AD,  do  not 
install  any  HMU  onto  any  engine,  nor  install 
any  engine  onto  any  helicopter  with  an  HMU 
affected  by  this  AD,  unless  the  HMU  passed 
the  inspection  required  by  paragraph  (e)(1)  of 
this  AD  for  Arriel  2B  and  2B1  engines  or 
paragraph  (e)(2)  of  this  AD  for  Arriel  2C,  2Cl, 
2C2,  2Sl,  and  2S2  engines. 

(h)  Alternative  Methods  of  Compliance 
(AMOCs) 

The  Manager,  Engine  Certification  Office, 
FAA,  may  approve  AMOCs  to  this  AD.  Use 
the  procedmes  found  in  14  CFR  39.19  to 
make  your  request. 

(i)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Michael  Davison,  Aerospace 
Engineer,  Engine  Certification  Office,  FAA, 
Engine  &  Propeller  Directorate,  12  New 
England  Executive  Park;  phone:  (781)  238- 


7156;  fax:  (781)  238-7199;  email: 

Mi  ch  ael. Davison  @faa  .gov. 

(2)  Refer  to  MCAI  European  Aviation 
Safety  Agency  AD  2013-0170,  dated  July  30, 
2013,  for  related  information.  You  may 
examine  the  MCAI  in  the  AD  docket  on  the 
Internet  at  http://wvi'w.reguIations.gov/ 
n!docketDetaiI;D=FAA-2006-23809. 

(j)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
(IBR)  of  the  service  information  listed  in  this 
paragraph  under  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
tbis  AD,  unless  the  AD  specifies  otherwise. 

(i)  Turbomeca  S.A.  Mandatory  Service 
Bulletin  (MSB)  No.  292  73  2822,  Version  F, 
dated  June  21,  2013. 

(ii)  Turbomeca  S.A.  MSB  No.  292  73  2812, 
Version  C,  dated  June  24,  2013. 

(3)  For  Turbomeca  S.A.  service  information 
identified  in  tbis  AD,  contact  Turbomeca, 
S.A.,  40220  Tarnos,  France;  phone:  33  (0)5  59 
74  40  00;  telex;  570  042;  fax:  33  (0)5  59  74 

45  15. 

(4)  You  may  view  this  service  information 
at  FAA,  Engine  &  Propeller  Directorate,  12 
Now  England  Executive  Park,  Burlington, 
MA.  For  information  on  the  availability  of 
this  material  at  the  FAA,  call  781-238-7125. 

(5)  You  may  view  this  service  information 
at  the  National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
202-741-6030,  or  go  to:  http:// 
www.archives.gov/federal-registcr/cfr/ibr- 
locations.html. 

Issued  in  Burlington,  Massachusetts,  on 
June  2,  2014. 

Colleen  M.  D’Alessandro, 

Assistant  Directorate  Manager,  Engine  & 
Propeller  Directorate,  Aircraft  Certification 
Service. 

IFR  Doc.  2014-14951  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 4-0394;  Directorate 
Identifier  201 4-SW-01 5-AD;  Amendment 
39-17875;  AD  2014-13-01] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Helicopters  Deutschland  GmbH 
(Airbus  Helicopters)  (Previously 
Eurocopter  Deutschland  GmbH) 
Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 

ACTION:  Final  rule;  request  for 
comments. 
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SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  Airbus 
Helicopters  Model  MBB-BK  117  C-2 
helicopters  with  a  certain  Goodrich 
rescue  hoist  damper  unit  (damper  unit) 
installed.  This  AD  requires  repairing  or 
replacing  the  damper  unit  or 
deactivating  the  rescue  hoist.  This  AD  is 
prompted  by  a  report  of  an 
imcommanded  detachment  of  a  damper 
unit  from  the  cable.  These  actions  are 
intended  to  prevent  loss  of  an  external 
load  or  person  from  the  helicopter  hoist 
and  injury  to  persons  being  lifted  by  the 
hoist. 

DATES:  This  AD  becomes  effective  July 
15,  2014. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  a  certain  document  listed  in  this  AD 
as  of  July  15,  2014. 

Wo  must  receive  comments  on  this 
AD  by  August  29,2014. 

ADDRESSES:  Yoli  may  send  comments  by 
any  of  the  following  methods: 

•  Federal  eliuleinaking  Docket:  Go  to 
http://\vww.reguIations.gov.  Follow  the 
online  instructions  for  sending  yoiir 
comments  electronically. 

•  Fax: 202-493-2251. 

•  Mail:  Send  comments  to  the  IJ.S. 
Department  of  Transportation,  Docket 
Operations,  M-30,  West  Building 
Ground  Floor,  Room  W12-140,  1200 
New  Jersey  Avenue  SE.,  Washington, 

DG  20590-0001. 

•  Hand  Delivery:  Deliver  to  the 
“Mail”  address  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
w'ww. regulations. gov  or  in  person  at  the 
Docket  Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  European 
Aviation  Safety  Agency  (EASA)  AD,  any 
incorporated  by  reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  Office  (telephone 
800-  647-5527)  is  in  the  ADDRESSES 
section.  Comments  will  be  available  in 
the  AD  docket  shortly  after  receipt. 

For  service  information  identified  in 
this  AD,  contact  Airbus  Helicopters, 
Inc.,  2701  N.  Forum  Drive,  Grand 
Prairie,  TX  75052;  telephone  (972)  641- 
0000  or  (800)  232-0323;  fax  (972)  641- 
3775;  or  at  http:// 

www.airbushelicopters.com/techpub. 
You  may  review  the  referenced  service 
information  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 


2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Schwab,  Aviation  Safety 
Engineer,  Safety  Management  Group, 
Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-5110;  email 
george.  sch  wab@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety,  and 
we  did  not  provide  you  with  notice  and 
an  opportunity  to  provide  your 
comments  prior  to  it  becoming  effective. 
However,  we  invite  you  to  participate  in 
this  rulemaking  by  submitting  written 
comments,  data,  or  views.  We  also 
invito  comments  relating  to  the 
economic,  environmental,  energy,  or 
federalism  impacts  that  resulted  from 
adopting  this  AD.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  AD,  explain  the  reason  for  any 
recommended  change,  and  include 
siipporting  data.  To  ensure  the  docket 
does  not  contain  duplicate  comments, 
commenters  shoidd  send  only  one  copy 
of  written  comments,  or  if  comments  are 
filed  electronically,  commenters  should 
submit  them  only  one  time.  We  will  file 
in  the  docket  all  comments  that  we 
receive,  as  well  as  a  report  summarizing 
each  substantive  public  contact  with 
FAA  personnel  concerning  this 
rulemaking  during  the  comment  period. 
We  will  consider  all  the  comments  we 
receive  and  may  conduct  additional 
rulemaking  based  on  those  comments. 

Discussion 

EASA,  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Union,  has  issued  AD  No.  2014-0057, 
dated  March  6,  2014,  and  corrected 
March  7,  2014  (AD  2014-0057),  to 
correct  an  unsafe  condition  for  Airbus 
Helicopters  Model  MBB-BK  117  C-2 
helicopters.  EASA  advises  that  a  rescue 
hoist  damper  unit  detached  from  the 
cable  when  the  hoist  damper  was  lifted 
by  hand  with  no  load  attached.  EASA 
further  advises  that  an  investigation 
revealed  the  retaining  ring  inside  the 
damper  unit  was  not  located  in  the 
proper  position,  and  that  this 
displacement  of  the  retaining  ring  may 
have  occurred  as  a  maintenance  error  or 
as  a  result  of  interference  with  the 
bonding  strap  imit  during  normal  use. 
EASA  further  states  that  this  condition 
could  lead  to  the  detachment  of  an 
external  load  or  person  from  the 
helicopter  hoist,  possibly  resulting  in 
personal  injury  or  injury  to  persons  on 
the  ground. 


To  address  this  unsafe  condition, 
EASA  issued  AD  2014-0057,  which 
supersedes  AD  No.  2014-0046-E,  dated 
February  27,  2014,  and  which  requires 
replacing  Goodrich  rescue  hoist  damper 
unit/rescue  winch  damper,  part  number 
(P/N)  44307-^80,  P/N  44307-480-1,  or 
P/N  44307-480-2,  or  deactivating  the 
rescue  hoist.  AD  2014-0057  also 
requires  modifying  the  damper  unit’s 
bonding  strap  and  replacing  the 
retaining  ring,  which  allows  reactivation 
of  the  rescue  hoist.  Lastly,  AD  2014- 
0057  implements  a  recurring  100  hoist- 
cycle  inspection  of  the  retaining  ring  for 
correct  installation. 

FAA’s  Determination 

These  helicopters  have  been  approved 
by  the  aviation  authority  of  Germany 
and  are  approved  for  operation  in  the 
United  States.  Pursuant  to  our  bilateral 
agreement  with  Germany,  EASA,  its 
technical  representative,  has  notified  us 
of  the  unsafe  condition  described  in  the 
EASA  AD.  We  are  issuing  this  AD 
because  we  evaluated  all  information 
provided  by  EASA  and  determined  the 
unsafe  condition  exists  and  is  likely  to 
exist  or  develop  on  other  helicopters  of 
the  same  type  design. 

Related  Service  Information 

Airbus  Helicopters  has  issued 
Emergency  Alert  Service  Bulletin  No. 
ASB  MBB-BK117  C-2-85A-041, 
Revision  2,  dated  March  4,  2014,  which 
describes  procedures  for  modifying  the 
bonding  strap  unit,  installing  an 
improved  retaining  ring,  and  inspecting 
the  retaining  ring. 

AD  Requirements 

This  AD  requires,  before  the  next 
hoist  operation,  either  repairing  the 
hoist  damper  unit  by  following 
specified  portions  of  the  service 
information,  replacing  the  hoist  damper 
unit  with  a  unit  that  has  been  repaired 
by  following  specified  portions  of  the 
service  information,  or  deactivating  the 
rescue  hoist. 

Differences  Between  This  AD  and  the 
EASA  AD 

The  EASA  AD  requires  a  100  hoist- 
cycle  repetitive  inspection,  while  this 
AD  does  not.  We  plan  to  publish  a 
notice  of  proposed  rulemaking  to  give 
the  public  an  opportunity  to  comment 
on  those  long-term  requirements. 

Interim  Action 

We  consider  this  AD  to  be  an  interim 
action.  If  final  action  is  later  identified, 
we  might  consider  further  rulemaking 
then. 
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Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
118  helicopters  of  U.S.  Registry.  We 
estimate  that  operators  may  incur  the 
following  costs  in  order  to  comply  with 
this  AD.  At  an  average  labor  rate  of  $85 
per  hour,  repairing  the  hoist  damper 
unit  will  require  5  work-hours,  and 
required  parts  will  cost  $4,  for  a  cost  per 
helicopter  of  $429.  Replacing  the  hoist 
damper  unit  will  require  1  work-hour, 
and  required  parts  will  cost  $8,715,  for 
a  cost  per  helicopter  of  $8,800. 
Deactivating  the  rescue  hoist  will 
require  .5  work-hour,  for  a  cost  per 
helicopter  of  $43. 

According  to  Airbus  Helicopters’ 
service  information,  some  of  the  costs  of 
this  AD  may  be  covered  under  warranty, 
thereby  reducing  the  cost  impact  on 
affected  individuals.  We  do  not  control 
warranty  coverage  by  Airbus 
Helicopters.  Accordingly,  we  have 
included  all  costs  in  our  cost  estimate. 

FAA’s  Justiflcation  and  Determination 
of  the  Effective  Date 

Providing  an  opportunity  for  public 
comments  before  adopting  these  AD 
requirements  would  delay 
implementing  the  safety  actions  needed 
to  correct  this  known  unsafe  condition. 
Therefore,  we  find  that  the  risk  to  the 
flying  public  justifies  waiving  notice 
and  comment  prior  to  adopting  this  rule 
because  the  required  corrective  actions 
must  be  done  before  the  next  hoist 
operation. 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  determined  that  notice  and 
opportunity  for  public  comment  before 
issuing  this  AD  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  “Subtitle  VII: 
Aviation  Programs,”  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  “Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 


because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
products  identified  in  this  rulemaking 
action. 

Regulatory  Findings 

We  determined  that  this  AD  will  not 
have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed,  I  certify 
that  this  AD: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2014-13-01  Airbus  Helicopters 

Deutschland  GmbH  (Airbus  Helicopters) 
(Previously  Eurocopter  Deutschland 
GmbH):  Amendment  39-17875;  Docket 
No.  FAA-2014-0394;  Directorate 
Identifier  2014-SW-015-AD. 

(a)  Applicability 

This  AD  applies  to  Airbus  Helicopters 
Model  MBB-BK  117  C-2  helicopters  with  a 
Goodrich  hoist  damper  unit,  part  number  (P/ 
N)  44307-480,  P/N  44307-480-1,  or  P/N 
44307-480-2,  installed,  certificated  in  any 
category. 


(b)  Unsafe  Condition 

This  AD  defines  the  unsafe  condition  as 
uncommanded  detachment  of  the  external 
hoist  damper  unit,  which  could  result  in  loss 
of  an  external  load  or  person  from  the  hoist, 
resulting  in  injury  to  persons  being  lifted  by 
the  hoist. 

(c)  Effective  Date 

This  AD  becomes  effective  July  15,  2014. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  required  by  this  AD  within  the 
specified  compliance  time  unless  it  has 
already  been  accomplished  prior  to  that  time. 

(e)  Required  Actions 

Before  the  next  hoist  operation,  comply 
with  paragraph  (e)(1),  (e)(2),  or  (e)(3)  of  this 
AD: 

(1)  Repair  and  re-identify  each  hoist 
damper  unit  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
3.B.1,  of  Airbus  Helicopters  Emergency  Alert 
Service  Bulletin  ASB  No.  MBB-BK117  C-2- 
85A-041,  Revision  2,  dated  March  4,  2014; 
or 

(2)  Replace  each  hoist  damper  unit  with  a 
unit  that  has  been  repaired  as  required  by 
paragraph  (e)(1)  of  this  AD;  or 

(3)  Deactivate  the  rescue  hoist  system. 

(f)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Safety  Management 
Group,  FAA,  may  approve  AMOCs  for  this 
AD.  Send  your  proposal  to:  George  Schwab, 
Aviation  Safety  Engineer,  Safety  Management 
Group,  Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas  76137; 
telephone  (817)  222-5110;  email 
george.sch  wab@faa.gov. 

(2)  For  operations  conducted  under  a  14 
GFR  part  119  operating  certificate  or  under 
14  GFR  part  91,  subpart  K,  we  suggest  that 
you  notify  your  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office  or 
certificate  holding  district  office,  before 
operating  any  aircraft  complying  with  this 
AD  through  an  AMOC. 

(g)  Additional  Information 

The  subject  of  this  AD  is  addressed  in 
European  Aviation  Safety  Agency  (EASA)  AD 
No.  2014-0057,  dated  March  6,  2014,  and 
corrected  March  7,  2014.  You  may  view  the 
EASA  AD  on  the  Internet  at  http:// 
w'ww.regulations.gov  in  Docket  No.  FAA- 
2014-0394. 

(h)  Subject 

Joint  Aircraft  Service  Component  (JASC) 
Code:  2500:  Cabin  Equipment  Furnishings. 

(i)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  service  information  listed  in  this 
paragraph  under  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwise. 
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(i)  Airbus  Helicopters  Emergency  Alert 
Service  Bulletin  No.  ASB  MBB— BK117  C-2- 
85A-041,  Revision  2,  dated  March  4,  2014. 

(ii)  Reserved. 

(3)  For  Airbus  Helicopters  service 
information  identified  in  this  AD,  contact 
Airbus  Helicopters,  Inc.,  2701  N.  Forum 
Drive,  Grand  Prairie,  TX  75052;  telephone 
(972)  641-0000  or  (800)  232-0323;  fax  (972) 
641-3775;  or  aXhttp:// 

WWW.  airbush  elicopters.  com/techpub. 

(4)  You  may  view  this  service  information 
at  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137.  For 
information  on  the  availability  of  tbis 
material  at  the  FAA,  call  (817)  222-5110. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  tbe 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  http:// 
www.archives.gov/federal-register/cfr/ibr- 
Iocations.html. 

Issued  in  Fort  Worth,  Texas,  on  June  13, 
2014. 

Kim  Smith, 

Directorate  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  2014-14623  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-2013-1090;  Directorate 
Identifier  2013-SW-017-AD;  Amendment 
39-17873;  AD  2014-12-12] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus 
Helicopters  (Previously  Eurocopter 
France)  Helicopters 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  a  new 
airworthiness  directive  (AD)  for  certain 
Airbus  Helicopters  Model  EC120B  and 
EC130B4  helicopters.  This  AD  requires 
replacing  parts  of  the  sliding  door  star 
support  attachment  assembly, 
depending  on  the  outcome  of  required 
inspections.  This  AD  is  prompted  by  a 
report  that  passengers  in  a  helicopter 
were  forced  to  exit  through  the  pilot 
door  after  landing  because  they  could 
not  open  the  sliding  door  from  the 
inside.  The  actions  of  this  AD  are 
intended  to  prevent  failure  of  the  sliding 
door  star  support  attachment,  which 
could  inhibit  operation  of  a  sliding  door 
from  inside,  delaying  the  evacuation  of 
passengers  during  an  emergency. 


DATES:  This  AD  is  effective  August  4, 
2014. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  documents  listed  in  this  AD 
as  of  August  4,  2014. 

ADDRESSES:  For  service  information 
identified  in  this  AD,  contact  Airbus 
Helicopters,  Inc.,  2701  N.  Forum  Drive, 
Grand  Prairie,  Texas  75052;  telephone 
(972)  641-0000  or  (800)  232-0323;  fax 
(972)  641-3775;  or  at  http:// 
www.airbushelicopters.com/techpub. 

You  may  review  the  referenced  service 
information  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas  76137. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  or  in  person  at  the 
Docket  Operations  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The  AD 
docket  contains  this  AD,  the  European 
Aviation  Safety  Agency  (EASA)  AD,  any 
incorporated-by-reference  service 
information,  the  economic  evaluation, 
any  comments  received,  and  other 
information.  The  street  address  for  the 
Docket  Operations  Office  (phone:  800- 
647-5527)  is  U.S.  Department  of 
Transportation,  Docket  Operations 
Office,  M-30,  West  Building  Ground 
Floor,  Room  W1 2-140, 1200  New  Jersey 
Avenue  SE.,  Washington,  DC  20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Roach,  Aviation  Safety  Engineer, 
Regulations  and  Policy  Group, 

Rotorcraft  Directorate,  FAA,  2601 
Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-5110;  email 
gary.b.roach@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

On  January  2,  2014,  at  79  FR  74,  the 
Federal  Register  published  our  notice  of 
proposed  rulemaking  (NPRM),  which 
proposed  to  amend  14  CFR  part  39  by 
adding  an  AD  that  would  apply  to 
certain  Eurocopter  France  (now  Airbus 
Helicopters)  Model  EC120B  and 
EC130B4  helicopters.  The  NPRM 
proposed  to  require,  within  165  hours 
time-in-service,  visually  inspecting  the 
upper  and  lower  locking  pin  control  rod 
end  fittings,  and  replacing  the  control 
end  fitting  before  further  flight  if  it  is 
bent,  twisted,  or  broken.  The  NPRM  also 
proposed  to  require  cleaning  and  dye 
penetrant  inspecting  the  star  support 
pin  for  a  crack,  and  replacing  the  star 
support  pin  before  further  flight  if  there 
is  a  crack.  Lastly,  the  NPRM  proposed 
to  require  reinforcing  the  sliding  door 


star  support  stringer  by  installing  three 
carbon  fabric  plies.  The  proposed 
requirements  were  intended  to  prevent 
failure  of  the  operation  of  a  sliding  door 
from  inside,  which  could  delay 
evacuation  of  passengers  during  an 
emergency. 

The  NPRM  was  prompted  by  AD  No. 
2013-0093,  dated  April  15,  2013,  and 
corrected  on  April  17,  2013,  issued  by 
EASA,  which  is  the  Technical  Agent  for 
the  Member  States  of  the  European 
Union,  to  correct  an  unsafe  condition 
for  Model  EG120B  and  EG130B4 
helicopters  after  a  case  was  reported 
where  passengers  could  not  open  a 
helicopter’s  sliding  door  after  landing. 
EASA  advises  that  an  investigation 
revealed  a  failure  of  the  sliding  door  star 
axle  support. 

Since  we  issued  the  NPRM, 

Eurocopter  France  changed  its  name  to 
Airbus  Helicopters.  This  AD  reflects 
that  change  and  updates  the  contact 
information  to  obtain  service 
documentation. 

Comments 

We  gave  the  public  the  opportunity  to 
participate  in  developing  this  AD,  but 
we  did  not  receive  any  comments  on  the 
NPRM  (79  FR  74,  January  2,  2014). 

FAA’s  Determination 

These  helicopters  have  been  approved 
by  the  aviation  authority  of  France  and 
are  approved  for  operation  in  the  United 
States.  Pursuant  to  our  bilateral 
agreement  with  France,  EASA,  its 
technical  representative,  has  notified  us 
of  the  unsafe  condition  described  in  the 
EASA  AD.  We  are  issuing  this  AD 
because  we  evaluated  all  information 
provided  by  EASA  and  determined  the 
unsafe  condition  exists  and  is  likely  to 
exist  or  develop  on  other  helicopters  of 
these  same  type  designs  and  that  air 
safety  and  the  public  interest  require 
adopting  the  AD  requirements  as 
proposed,  except  for  the  name  change 
previously  described  and  a  minor 
editorial  change  in  referencing  the 
service  information  in  paragraph  (e)(2) 
of  this  AD  to  meet  current  publishing 
requirements.  These  changes  are 
consistent  with  the  intent  of  the 
proposals  in  the  NPRM  (79  FR  74, 
January  2,  2014)  and  will  not  increase 
the  economic  burden  on  any  operator 
nor  increase  the  scope  of  the  AD. 

Related  Service  Information 

Eurocopter  issued  Alert  Service 
Bulletin  (ASB)  No.  EG120-52A014  for 
Model  EC120B  helicopters  and  ASB  No. 
EG130-52A009  for  Model  EC130B4 
helicopters,  both  Revision  1,  and  both 
dated  January  25,  2013.  The  ASBs  state 
that  the  star  support  pin  ruptured  on  the 
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kinematics  of  the  sliding  door  locking 
system,  and  the  rupture  prevents  sliding 
doors  from  operating.  The  ASBs  specify 
visual  and  dye  penetrant  inspections  of 
sections  of  the  sliding  door  attachment 
assembly  and  reinforcement  of  the 
sliding  door  star  support. 

Costs  of  Compliance 

We  estimate  that  this  AD  will  affect 
284  helicopters  of  U.S.  Registry.  We 
estimate  that  operators  may  incur  the 
following  costs  in  order  to  comply  with 
this  AD  with  an  average  labor  cost  of 
$85  per  work-hour: 

•  Visually  inspecting  the  upper  and 
lower  locking  pin  control  rod  end 
fittings  requires  1  work-hour  and  a 
minimal  amount  for  consumable 
materials  for  an  estimated  cost  of  $85 
per  helicopter,  or  $24,140  for  the  U.S. 
fleet. 

•  Replacing  the  upper  and  lower 
locking  pin  control  rod  end  fittings  with 
airworthy  fittings  requires  5  work-hours 
for  a  labor  cost  of  $425.  Parts  will  cost 
about  $242  for  an  estimated  total  cost  of 
$667  per  helicopter. 

•  Dye  penetrant  inspecting  the  star 
support  pin  for  a  crack  requires  2  work- 
hours  and  no  parts  for  an  estimated  cost 
of  $170  per  helicopter. 

•  Replacing  the  star  support  pin 
requires  5  work-hours.  Parts  will  cost 
about  $200  for  an  estimated  total  cost  of 
$625  per  helicopter. 

•  Installing  three  carbon  fabric  plies 
to  reinforce  the  sliding  door  star  support 
requires  5  work-hours.  Parts  will  cost 
$200  for  an  estimated  total  cost  of  $625 
per  helicopter. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Siibtitle  I, 
.section  106,  de.scribes  the  authority  of 
the  KAA  Administrator.  Subtitle  VII; 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  regulation 
is  within  the  scope  of  that  authority 
because  it  addresses  an  unsafe  condition 
that  is  likely  to  exist  or  develop  on 
helicopters  identified  in  this  rulemaking 
action. 


Regulatory  Findings 

This  AD  will  not  have  federalism 
implications  under  Executive  Order 
13132.  This  AD  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

(2)  Is  not  a  “significant  rule”  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979); 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska  to  the  extent  that  it  justifies 
making  a  regulatory  distinction;  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  an  economic  evaluation 
of  the  estimated  costs  to  comply  with 
this  AD  and  placed  it  in  the  AD  docket. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 

Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  amends  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.C.  10()(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.1 3  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2014-12-12  Airbus  Helicopters  (Previously 
Eurocopter  France):  Amendment  39- 
17873;  Docket  No.  FAA-2013-1090; 
Directorate  Identifier  2013-SW-01 7-AD. 

(a)  Applicability 

This  AD  applies  to  following  helicopters, 
certificated  in  any  category,  except  those 
helicopters  with  modification  07  3796  or  07 
2921  installed: 

(1)  Model  EC120B  helicopters,  serial 
numbers  up  to  and  including  1367,  with  a 
sliding  door.  Part  Number  (P/N) 
C526A2370101,  installed;  and 

(2)  Model  EC130B4  helicopters  with  a 
sliding  door,  P/N  C526S1101051,  installed. 

(b)  Unsafe  Condition 

This  AD  defines  the  unsafe  condition  as  a 
failure  of  the  sliding  door  star  axle  support. 


This  condition  could  prevent  operation  of  a 
sliding  door  from  inside,  which  could  delay 
evacuation  of  passengers  during  an 
emergency. 

(c)  Effective  Date 

This  AD  becomes  effective  August  4,  2014. 

(d)  Compliance 

You  are  responsible  for  performing  each 
action  required  by  this  AD  within  the 
specified  compliance  time  unless  it  has 
already  been  accomplished  prior  to  that  time. 

(e)  Required  Actions 

Within  165  hours  time-in-service: 

(1)  Visually  inspect  each  upper  and  lower 
locking  pin  control  rod  end  fitting  (control 
end  fitting)  for  a  bend,  twist,  or  breakage.  If 
a  control  end  fitting  is  bent,  twisted,  or 
broken,  before  further  flight,  replace  the 
control  end  fitting  with  an  airworthy  control 
end  fitting. 

(2)  Clean  and  dye  penetrant  inspect  the  star 
support  pin  for  a  crack  in  the  areas  identified 
as  Zone  X  and  Zone  Y  in  Figure  3  of 
Eurocopter  Alert  Service  Bulletin  No.  EC120- 
52A014,  Revision  1,  dated  January  25,  2013 
(ASB  No.  EC120-52A014)  or  Eurocopter 
Alert  Service  Bulletin  No.  EC130-52A009, 
Revision  1,  dated  January  25,  2013  (ASB  No. 
EC130-52A009),  as  applicable  to  your  model 
helicopter.  If  there  is  a  crack  in  the  star 
support  pin,  before  further  flight,  replace  the 
star  support  pin  with  an  airworthy  star 
support  pin. 

(3)  Reinforce  the  sliding  door  star  support 
stringer  by  installing  three  carbon  fabric  plies 
by  following  the  Accomplishment 
Instructions,  paragraph  3.B.2.d.  of  ASB  No. 
EC120-52A014  or  ASB  No.  EC130-52A009, 
as  applicable  to  your  model  helicopter, 
except  this  AD  does  not  require  you  to 
comply  with  paragraph  3.C. 

(f)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Safety  Management 
Group,  FAA,  may  approve  AMOCs  for  this 
AD.  Send  your  proposal  to:  Cary  Roach, 
Aviation  Safety  Engineer,  Regulations  and 
Folicy  Croup,  Rotorcraft  Directorate,  FAA, 
2601  Meacham  Blvd.,  Fort  Worth,  Texas 
76137;  telephone  (817)  222-5110;  email 
gary.b.roach@faa.gov. 

(2)  For  operations  conducted  under  a  14 
CFR  part  119  operating  certificate  or  under 
14  CFR  part  91,  subpart  K,  we  suggest  that 
you  notify  your  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  .standards  district  office  or 
certificate  holding  district  office,  before 
operating  any  aircraft  complying  with  this 
AD  through  an  AMOC. 

(g)  Additional  Information 

The  subject  of  this  AD  is  addressed  in 
European  Aviation  Safety  Agency  (EASA)  AD 
No.  2013-0093,  dated  April  15,  2013,  and 
corrected  on  April  17,  2013.  You  may  view 
the  EASA  AD  on  the  Internet  at  http:// 
www.reguIations.gov  in  Docket  No.  FAA- 
2013-1090. 

(h)  Subject 

Joint  Aircraft  Service  Component  (JASC) 
Code:  5220,  Emergency  Exits. 
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(i)  Material  Incorporated  by  Reference 

(1)  The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference  of 
the  service  information  listed  in  this 
paragraph  under  5  U.S.C.  552(a)  and  1  CFR 
part  51. 

(2)  You  must  use  this  service  information 
as  applicable  to  do  the  actions  required  by 
this  AD,  unless  the  AD  specifies  otherwise. 

(i)  Eurocopter  Alert  Service  Bulletin  No. 
EC120-52A014,  Revision  1,  dated  January  25, 
2013. 

(ii)  Eurocopter  Alert  Service  Bulletin  No. 
EC130-52A009,  Revision  1,  dated  January  25, 

2013. 

(3)  For  Eurocopter  service  information 
identified  in  this  AD,  contact  Airbus 
Helicopters,  Inc.,  2701  N.  Forum  Drive, 

Grand  Prairie,  Texas  75052;  telephone  (972) 
641-0000  or  (800)  232-0323;  fax  (972)  641- 
3775;  or  at  http:// 

WH'w.  airbush  elicopters.  com/techpub. 

(4)  You  may  view  this  service  information 
at  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas  76137.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  (817)  222-5110. 

(5)  You  may  view  this  service  information 
that  is  incorporated  by  reference  at  the 
National  Archives  and  Records 
Administration  (NARA).  For  information  on 
the  availability  of  this  material  at  NARA,  call 
(202)  741-6030,  or  go  to:  http:// 

Vi'ww. archives.gov/federal-register/cfr/ibr- 
locatior\s.html. 

Issued  in  Fort  Worth,  Texas,  on  June  13, 

2014. 

Kim  Smith, 

Directorate  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  2014-14621  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[TD  9672] 

RIN  1545-BL55 

Tax  Credit  for  Employee  Health 
Insurance  Expenses  of  Small 
Employers 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains  final 
regulations  on  the  tax  credit  available  to 
certain  small  employers  that  offer  health 
insurance  coverage  to  their  employees. 
The  credit  is  provided  under  section 
45R  of  the  Internal  Revenue  Code 
(Code),  enacted  hy  the  Patient 
Protection  and  Affordable  Care  Act. 
These  regulations  affect  small 
employers,  both  taxable  and  tax-exempt 


that  are  or  might  be  eligible  for  the  tax 
credit. 

DATES:  Effective  date:  These  regulations 
are  effective  on  June  30,  2014. 

Applicability  dates:  For  dates  of 
applicability,  see  §  1.45R-5(d). 

FOR  FURTHER  INFORMATION  CONTACT: 

Stephanie  Caden,  (202)  317-6846  (not  a 
toll-free  mnnber). 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  45R  of  the  Code  offers  a  tax 
credit  to  certain  small  employers  that 
provide  insured  health  coverage  to  their 
employees.  Section  45R  was  added  to 
the  Code  by  section  1421  of  the  Patient 
Protection  and  Affordable  Care  Act, 
enacted  March  23,  2010,  Public  Law 
111-148  (as  amended  by  section 
10105(e)  of  the  Patient  Protection  and 
Affordable  Care  Act,  which  was 
amended  by  the  Health  Care  and 
Education  Reconciliation  Act  of  2010, 
Public  Law  111-152  (124  Stat.  1029)) 
(collectively,  the  “Affordable  Care 
Act”). 

Section  45R(a)  provides  a  health 
insurance  credit  that  is  available  to 
certain  eligible  small  employers  for  any 
taxable  year  in  the  credit  period.  Section 
45R(d)  provides  that  in  order  to  be  an 
eligible  small  employer  with  respect  to 
any  taxable  year,  an  employer  must 
have  in  effect  a  contribution 
arrangement  that  qualifies  under  section 
45R(d)(4)  and  must  have  no  more  than 
25  full-time  equivalent  employees 
(FTEs),  and  the  average  annual  wages  of 
its  FTEs  must  not  exceed  an  amount 
ecpial  to  twice  the  dollar  amount 
determined  under  section  45R(d)(3)(B). 
The  amount  determined  under  section 
45R(d)(3)(lJ)  is  $25,000  (a  dollar  amount 
which  is  adjusted  for  inflation  for 
taxable  years  beginning  after  December 
31 , 2013,  and  is  $25,400  for  taxable 
years  beginning  in  2014). 

.Section  45R(d)(4)  jirovides  that  a 
contribution  arrangement  qualifies  if  it 
requires  an  eligible  small  employer  to 
make  a  nonelective  contribution  on 
behalf  of  each  employee  who  enrolls  in 
a  qualified  health  plan  (QIIP)  offered  to 
employees  by  the  employer  through  an 
Exchange  in  an  amount  equal  to  a 
uniform  percentage  (not  less  than  50 
percent)  of  the  premium  cost  of  the  QHP 
(referred  to  in  this  preamble  as  the 
uniform  percentage  requirement).  For 
purposes  of  section  45R,  an  Exchange 
refers  to  a  Small  Business  Health 
Options  Program  (SHOP)  Exchange, 
established  pursuant  to  section  1311  of 
the  Affordable  Care  Act  and  defined  in 
45  CFR  155.20.  For  purposes  of  this 
preamble  and  the  final  regulations,  a 
contribution  arrangement  that  meets 


these  requirements  is  referred  to  as  a 
“qualifying  arrangement.” 

Section  45R(b)  provides  that,  subject 
to  the  reductions  described  in  section 
45R(c),  the  amount  of  the  credit  is  equal 
to  50  percent  (35  percent  in  the  case  of 
a  tax-exempt  eligible  small  employer)  of 
the  lesser  of  (1)  the  aggregate  amount  of 
nonelective  contributions  the  employer 
made  on  behalf  of  its  employees  during 
the  taxable  year  under  the  qualifying 
arrangement  for  premiums  for  QHPs 
offered  by  the  employer  to  its  employees 
through  a  SHOP  Exchange,  or  (2)  the 
aggregate  amount  of  nonelective 
contributions  the  employer  would  have 
made  during  the  taxable  year  under  the 
arrangement  if  each  employee  for  which 
a  contribution  would  be  taken  into 
account  under  clause  (1)  of  this 
sentence  had  enrolled  in  a  QHP  which 
had  a  premium  equal  to  the  average 
premium  (as  determined  by  the 
Secretary  of  Health  and  Hmnan 
Services)  for  the  small  group  market  in 
the  rating  area  in  which  the  employee 
enrolls  for  coverage. 

Section  45R(c)  phases  out  the  credit 
based  upon  the  number  of  the 
employer’s  FTEs  in  excess  of  10  and  the 
amount  by  which  the  average  annual 
wages  exceeds  $25,000  (a  dollar  amount 
which  is  adjusted  for  inflation  for 
taxable  years  beginning  after  December 
31,  2013,  and  is  $25,400  for  taxable 
years  beginning  in  2014).  Specifically, 
section  45R(cJ  provides  that  the  credit 
amount  determined  under  section 
45R(b)  is  reduced  (but  not  below  zero) 
hy  the  sum  of:  (1)  The  credit  amount 
determined  under  .section  45R(b) 
multiplied  hy  a  fraction,  the  numerator 
of  which  is  the  total  number  of  FTEs  of 
the  employer  in  excess  of  10  and  the 
denominator  of  which  is  15,  and  (2)  the 
credit  amount  determined  under  .section 
45R(h)  multiplied  by  a  fraction,  the 
numerator  of  which  is  the  average 
annual  wages  of  the  employer  in  exce.s.s 
of  the  dollar  amount  in  effect  under 
.section  45R(d)(3)(B)  and  the 
denominator  of  which  is  that  dollar 
amount.  Section  45R(d)(3)  provides  that 
the  average  annual  wages  of  an  eligible 
small  employer  for  any  taxable  year  is 
the  amount  determined  by  dividing  the 
aggregate  amount  of  wages  that  were 
paid  by  the  employer  to  employees 
during  the  taxable  year  by  the  number 
of  FTEs  of  the  employer  and  rounding 
that  amount  to  the  next  lowest  multiple 
of  $1,000. 

Section  45R(e)(2)  provides  that  for 
taxable  years  beginning  in  or  after  2014, 
the  credit  period  means  the  two- 
consecutive-taxable  year  period 
beginning  with  the  first  taxable  year  in 
which  the  employer  (or  any 
predecessor)  offers  one  or  more  QHPs  to 
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its  employees  through  a  SHOP 
Exchange. 

For  taxable  years  beginning  in  2010, 
2011,  2012,  and  2013,  section  45R(g) 
provides  that  the  credit  is  determined 
without  regard  to  whether  the  taxable 
year  is  in  a  credit  period,  and  no  credit 
period  is  treated  as  beginning  with  a 
taxable  year  beginning  before  2014.  The 
maximum  amount  of  the  credit  for  those 
years  is  35  percent  (25  percent  in  the 
case  of  a  tax-exempt  eligible  small 
employer)  of  an  eligible  small 
employer’s  nonelective  contributions  for 
premiums  paid  for  health  insurance 
coverage  (within  the  meaning  of  section 
9832(b)(1))  of  an  employee.  Section 
45R(g)(3)  provides  that  an  employer 
does  not  become  ineligible  for  the  tax 
credit  for  years  beginning  prior  to  2014 
solely  because  it  arranges  for  the 
offering  of  insurance  outside  of  a  SHOP 
ICxchange. 

In  2010,  tbe  Treasury  Department  and 
the  IRS  publi.shed  two  notices 
addressing  tbe  application  of  section 
45R  that  taxpayers  may  rely  upon  for 
taxable  years  beginning  before  2014;  (1) 
Notice  2010^4  (2010-22  IRB  717  (June 
1,  2010))  (addressing  the  eligibility 
requirements  and  how  to  calculate  and 
claim  the  credit,  and  providing 
transition  relief  for  taxable  years 
beginning  in  2010  with  respect  to 
(jualifying  arrangements):  and  Notice 
2010-82  (2010-51  IRB  857  (December 
20,  2010))  (expanding  guidance  on  the 
eligibility  requirements,  the  uniform 
percentage  requirement,  and  the 
application  of  the  average  premium 
cap). 

On  August  26,  2013,  the  Treasury 
Department  and  the  IRS  released  a 
notice  of  proposed  rulemaking  (REG- 
113792-13,  78  FR  52719)  to  provide 
guidance  on  the  application  of  section 
45R  for  years  beginning  on  or  after 
January  1,  2014.  The  section  of  the 
preamble  to  these  proposed  regulations 
entitled  “Proposed  Effective/ 
Applicability  Dates’’  provided  that 
employers  may  rely  on  the  proposed 
regulations  for  guidance  for  taxable 
years  beginning  after  2013  and  before 
2015.  Fourteen  comments  responded  to 
the  notice  of  proposed  rulem^ing;  no 
public  hearing  was  requested  or  held. 
After  consideration  of  all  of  the 
comments,  these  final  regulations  adopt 
the  provisions  of  the  proposed 
regulations  with  certain  modifications, 
the  most  significant  of  which  are 
highlighted  in  the  Explanation  and 
Summary  of  Comments  below.  All 
comments  are  available  for  public 
inspection  at  www.regulations.gov  or 
upon  request. 

The  Treasury  Department  and  the  IRS 
issued  Notice  2014-6  (2014-2  IRB  279 


(January  6,  2014)),  which  provides 
transition  relief  for  certain  small 
employers  that  cannot  offer  a  QHP 
through  a  SHOP  Exchange  because  the 
employer’s  principal  business  address  is 
in  a  particular  listed  county  in  which  a 
QHP  will  not  be  available  through  a 
SHOP  Exchange  for  the  2014  calendar 
year. 

Explanation  and  Summary  of 
Comments 

I.  In  General 

The  proposed  regulations  and  these 
final  regulations  generally  incorporate 
the  provisions  of  Notice  2010—44  and 
Notice  2010-82  as  modified  to  reflect 
the  differences  between  the  statutory 
provisions  applicable  to  years  beginning 
before  2014  and  those  applicable  to 
years  beginning  after  2013.  As  in  Notice 
2010-44  and  Notice  2010-82,  the 
proposed  and  final  regulations  use  the 
term  “qualifying  arrangement”  to 
describe  an  arrangement  under  whic;b 
an  eligible  small  employer  pays 
premiums  for  each  employee  enrolled  in 
health  insurance  coverage  offered  by  the 
employer  in  an  amount  equal  to  a 
uniform  percentage  (not  less  than  50 
percent)  of  the  premium  cost  of  the 
coverage.  vSection  45R(d)(4)  also  requires 
that,  for  taxable  years  beginning  in  or 
after  2014,  the  health  insurance 
coverage  described  in  a  qualifying 
arrangement  be  a  QHP  offered  by  an 
employer  to  its  employees  through  a 
SHOP  Exchange  (subject  to  certain 
transition  guidance  for  2014).  The  final 
regulations  generally  retain  these 
provisions  and  definitions.  The  final 
regulations  also  add  definitions  for  the 
term  “tobacco  surcharge,”  which  refers 
to  the  surcharge  in  addition  to  the 
premium  that  may  be  charged  in  the 
SHOP  Exchange  that  is  attributable  to 
tobacco  use,  and  for  the  term  “wellness 
program,”  which  refers  to  a  program 
under  which  discounts  or  rebates  are 
offered  for  employee  participation  in 
programs  promoting  health.  These 
definitions  incorporate  terms  found  in 
45  CFR  147.102(a)  of  the  final 
regulations  for  Health  Insurance  Market 
Rules,  issued  on  February  27,  2013  (78 
FR  13406),  and  §54.9802-1  (f)  of  the 
final  regulations  on  Incentives  for 
Nondiscriminatory  Wellness  Programs 
in  Group  Health  Plans,  issued  on  June 
3,  2013  (78  FR  33157). 

II.  Eligibility  for  the  Credit 

Gonsistent  with  section  45R  and  the 
proposed  regulations,  these  final 
regulations  define  an  eligible  small 
employer  as  an  employer  that  has  no 
more  than  25  FTEs  for  the  taxable  year, 
whose  employees  have  average  annual 


wages  of  no  more  than  $50,000  per  FTE 
(as  adjusted  for  inflation  for  years  after 
2013),  and  that  has  a  qualifying 
arrangement  in  effect  that  requires  the 
employer  to  pay  a  uniform  percentage 
(not  less  than  50  percent)  of  the 
premium  cost  of  a  QHP  offered  by  the 
employer  to  its  employees  through  a 
SHOP  Exchange.^  These  regulations 
define  a  tax-exempt  eligible  small 
employer  as  an  eligible  small  employer 
that  is  described  in  section  501(c)  and 
that  is  exempt  from  tax  under  section 
501(a).  These  regulations  also  provide 
that  all  employers  treated  as  a  single 
employer  under  section  414(b),  (c),  (m), 
or  (o)  are  treated  as  a  single  employer 
for  purposes  of  .section  45R. 

Gonsistent  with  the  proposed 
regulations,  these  final  regulations 
further  provide  that  employees 
(determined  under  the  common  law 
.standard)  who  perform  services  for  the 
employer  during  the  taxable  year 
generally  are  taken  into  account  in 
determining  FTEs  and  average  annual 
wages.  In  determining  FTEs,  these 
regulations  provide  that  F'l’Es  are 
calculated  by  computing  the  total  hours 
of  service  for  the  taxable  year  (using  one 
of  three  allowable  methods)  and 
dividing  by  2,080.  If  the  re.sult  is  not  a 
whole  number,  the  re.sult  is  rounded 
down  to  the  next  lowe.st  whole  number, 
except  if  the  re.sult  is  less  than  one  the 
employer  rounds  up  to  one  FTE.  One 
commenter  requested  that  the  PTE 
calculation  include  only  full-time 
employees  who  work  40  hours  a  week 
and  not  part-time  employees.  The  final 
regulations  do  not  adopt  this  suggestion 
because  it  is  inconsistent  with  the 
statutory  definition  of  full-time 
equivalent  employee  set  forth  in  section 
45R(d)(2).  These  final  regulations 
provide  that  leased  employees,  as 
defined  in  section  414(n)(2),  are  counted 
in  computing  a  service  recipient’s  FTEs 
and  average  annual  wages.  See  section 
45R(e)(l)(B).  These  regulations  also 
provide  that  premiums  paid  on  behalf  of 
a  former  employee  may  be  treated  as 
paid  on  behalf  of  an  employee  for 
purposes  of  calculating  the  credit 
provided  that  if  so  treated,  the  former 
employee  is  also  treated  as  an  employee 
for  piuposes  of  the  uniform  percentage 
requirement.  See  §  1.45R-l(a)(5)(vii). 

Consistent  with  the  proposed 
regulations,  these  final  regulations 
provide  that  an  employee’s  hours  of 
service  for  a  year  include  hours  for 
which  the  employee  is  paid,  or  entitled 


’  Although  the  term,  “eligible  small  employer”  is 
defined  in  section  45R(d)(l)  to  include  employers 
with  "no  more  than  25  FTEs,”  the  phase  out  of  the 
credit  amount  under  section  45R(c)  operates  in  such 
a  way  that  an  employer  with  exactly  25  FTEs  is  not 
in  fact  eligible  for  the  credit. 
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to  payment,  for  the  performance  of 
duties  for  the  employer  during  the 
employer’s  taxable  year  and  provide 
three  methods  for  calculating  the  total 
number  of  hours  of  service  for 
employees  for  the  taxable  year.  One 
commenter  requested  that  employees  of 
educational  organizations  be  credited 
with  hours  of  service  during 
employment  breaks  because  the  use  of 
a  12-month  measurement  period  for 
employees  who  provide  services  only 
during  the  active  portions  of  the 
academic  year  could  inappropriately 
result  in  these  employees  not  being 
treated  as  full-time  employees.  The  final 
regulations  do  not  adopt  this  suggestion 
because  it  is  inconsistent  with  the 
.statutory  framework  of  section  45R, 
which  bases  calculations  on  FTEs,  not 
fnll-time  employees. 

Wages,  for  piirposos  of  the  credit,  are 
defined  in  these  final  regvdations  (and 
the  proj)osed  regulation.s)  as  amounts 
treated  as  wages  under  .section  3121(a) 
for  purj)0.se.s  of  I'K^A,  determined 
without  considering  the  social  security 
wage  ha.se  limitation.  'I'o  c;alcnlate 
average  annual  FTE  wages,  an  employer 
must  determine  the  total  wages  j)aid 
during  the  taxable  year  to  all  employees, 
divide  the  total  wages  paid  by  the 
number  of  Fl’Ks,  and  if  the  re.sult  is  not 
a  multiple  of  .$1 ,000,  round  the  result  to 
the  next  lowest  multiple  of  $1,000.  One 
commenter  requested  that  the  final 
regulations  clarify  whether  bonuses  are 
included  in  the  average  annual  wage 
calculation.  The  propo.sed  and  these 
final  regulations  provide  that  the 
average  annual  wage  limitation  is 
determined  using  the  definition  of 
wages  found  in  section  3121(a), 
determined  without  regard  to  the  social 
security  wage  base  limitation  under 
section  3121(a)(1);  therefore,  bonuses 
would  be  included  to  the  extent  treated 
as  wages  under  section  3121(a)  for 
purposes  of  FICA. 

Based  on  section  45R(d)(5),  the 
proposed  regulations  and  these  final 
regulations  provide  that  employees  who 
work  on  a  seasonal  basis  for  120  or 
fewer  days  during  the  taxable  year  are 
not  considered  employees  when 
determining  FTEs  and  average  annual 
wages,  but  premiums  paid  on  behalf  of 
seasonal  workers  may  be  counted  in 
determining  the  amount  of  the  credit. 
One  commenter  requested  clarification 
of  whether  all  employees  who  terminate 
employment  before  working  120  days 
are  considered  seasonal  employees  for 
purposes  of  the  FTE  calculation.  The 
final  regulations,  like  the  proposed 
regulations,  provide  that  only  workers 
who  perform  labor  or  services  on  a 
seasonal  basis,  including  retail  workers 
employed  exclusively  dming  holiday 


seasons,  meet  the  definition  of  a 
seasonal  worker  for  purposes  of  the 
credit.  The  final  regulations  further 
provide  that  employers  may  apply  a 
reasonable,  good  faith  interpretation  of 
the  term  seasonal  worker  and  a 
reasonable  good  faith  interpretation  of 
29  CFR  500.20(s)(l)  (including  as 
applied  by  analogy  to  workers  and 
employment  positions  not  otherwise 
covered  under  29  CFR  500.20(s)(l)). 

III.  Calculating  the  Credit 

Under  section  45R  and  these  final 
regulations,  for  taxable  years  beginning 
in  or  after  2014,  the  maximum  credit  for 
an  eligible  small  employer  other  than  a 
tax-exempt  eligible  small  employer  is  50 
percent  of  the  eligible  .small  employer’s 
premium  payments  made  on  behalf  of 
its  employees  imder  a  qualifying 
arrangement  for  QlIPs  offered  through  a 
.SHOP  Exchange.  For  a  tax-exempt 
eligible  small  employer  for  those  years, 
the  maximum  credit  is  35  j)ercont. 

As  provided  in  the  proposcul 
regulation.s,  for  jjurposes  of  calcnlating 
the  credit  under  section  45R  for  taxable 
years  beginning  alter  2013,  the  final 
regulation.s  provide  that  an  employer’s 
j)remiiim  ])aynient.s  are  limited  by  the 
average  jirenhum  in  the  small  groiq) 
market  in  the  rating  area  in  which  the 
(!m})loyee  enrolls  for  c;overago  through  a 
.SHOP  Exchange.  The  credit  will  bo 
reduced  by  the  excess  of  the  credit 
calcidated  using  the  employer’s 
premium  payments  over  the  credit 
calculated  using  the  average  premium. 
For  example,  if  an  employer  pays  50 
percent  of  the  $7,000  premium  for 
employee  coverage  ($3,500),  but  the 
average  premium  for  employee  coverage 
in  the  small  group  market  in  the  rating 
area  in  which  the  employees  enroll  is 
$6,000,  for  purposes  of  calculating  the 
credit  the  employer’s  premimn 
payments  are  limited  to  50  percent  of 
$6,000  ($3,000). 

Under  section  45R  and  the  proposed 
regulations,  the  credit  phases  out  for 
eligible  small  employers  if  the  number 
of  FTEs  exceeds  10,  or  if  the  average 
annual  wages  for  FTEs  exceed  $25,000 
(as  adjusted  for  inflation  for  taxable 
years  beginning  after  2013).  For  an 
employer  with  both  more  than  10  FTEs 
and  average  annual  FTE  wages 
exceeding  $25,000,  the  credit  is  reduced 
based  on  the  sum  of  the  two  reductions. 
This  may  reduce  the  credit  to  zero  even 
for  some  employers  with  fewer  than  25 
FTEs  and  average  annual  FTE  wages  of 
less  than  double  the  $25,000  dollar 
amount  (as  adjusted  for  inflation).  These 
final  regulations  incorporate  these 
statutory  phase-out  provisions,  and  also 
retain  the  provisions  pertaining  to  state 
subsidies  and  tax  credit  limitations. 


With  respect  to  the  payroll  tax 
limitation  for  tax-exempt  employers, 
section  45R  and  the  proposed 
regulations  defined  the  term  “payroll 
taxes”  as  (1)  amounts  required  to  be 
withheld  under  section  3402  2  and  (2) 
the  employee’s  and  employer’s  shares  of 
Medicare  tax  required  to  be  withheld 
and  paid  under  sections  3101(b)  and 
3111(b)  on  employees’  wages  for  the 
year.  For  a  tax-exempt  eligible  small 
employer,  the  amount  of  the  credit 
cannot  exceed  the  amount  of  the  payroll 
taxes  of  the  employer  during  the 
calendar  year  in  which  the  taxable  year 
begins.  The  final  regulations  retain  these 
provisions. 

Consi.stent  with  the  proposed 
regulations,  these  final  regulations 
provide  that  the  first  year  for  which  an 
eligible  .small  employer  files  Form  8941, 
“Credit  for  Small  Employer  Health 
Insurance  Premiums,”  claiming  the 
credit,  or  files  Form  990— T,  “I'ixeinj)! 
Organization  Bu.sine.ss  Income  Tax 
Return,”  with  an  attaclnul  Form  8941,  is 
the  first  y(;ar  of  the  two-con.secutiv(;- 
taxal)le  year  credit  ])(!riod.  Ev(!n  if  the 
enij)loyer  is  eligihh;  to  claim  the  credit 
for  only  j)art  of  the  first  year,  tin;  filing 
of  Form  8941  hcigins  the  first  year  of  the 
two-consecntive-taxahle  year  credit 
period,  regardle.s.s  of  when  the  (iinployer 
l)egin.s  offering  QllPs  through  a  SHOP. 

A  commenter  noted  that  the  two-year 
limit  on  the  credit  period  might  cause 
.some  employers  to  di.scontinue 
contributing  to  coverage  once  the  credit 
expires  after  two  years.  However,  the 
.statutory  language  imposes  the 
limitation  and  the  final  regulations 
incorporate  these  provisions  of  the 
proposed  regulations  pertaining  to  the 
two-consecutive-taxable  year  credit 
period  limitation. 

In  general,  only  premiums  paid  by  the 
employer  for  employees  enrolled  in  a 
QHP  offered  through  a  SHOP  Exchange 
are  counted  when  calculating  the  credit. 
A  stand-alone  dental  health  plan  offered 
through  a  SHOP  Exchange  will  be 
considered  a  QHP  for  purposes  of  the 
credit.  See  Patient  Protection  and 
Affordable  Care  Act;  Establishment  of 
Exchanges  and  Qualified  Health  Plans; 
Exchange  Standards  for  Employers,  77 
FR  18310,  18315  (March  27,  2012). 

Consistent  with  the  proposed 
regulations,  these  final  regulations 
provide  that  amounts  made  available  by 
an  employer  under,  or  contributed  by  an 
employer  to.  Health  Reimbursement 


2  Although  section  45R(f)(3)(A)(i)  cites  to  section 
3401(a)(1)  as  imposing  the  obligation  on  employers 
to  withhold  income  tax  from  employees,  it  is 
actually  section  3402  that  imposes  the  withholding 
obligation.  We  have  cited  to  section  3402 
throughout  this  preamble  and  in  the  proposed  and 
these  final  regulations. 
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Arrangements  (HRAs),  health  flexible 
spending  arrangements  (FSAs),  and 
health  savings  accounts  (HSAs)  are  not 
taken  into  account  for  purposes  of 
determining  premium  payments  by  the 
employer  when  calculating  the  credit. 
One  commenter  requested  that 
household  employers  be  allowed  to 
claim  the  credit  through  use  of  an  HRA. 
The  final  regulations  do  not  adopt  this 
modification.  An  employer’s  premium 
payments  are  not  taken  into  account  for 
purposes  of  the  section  45R  credit 
unless  they  are  paid  for  health 
insmance  coverage  under  a  qualitying 
arrangement,  which  is  an  arrangement 
under  which  the  employer  pays 
premiums  for  each  employee  enrolled  in 
health  insurance  coverage  offered  by  the 
employer  in  an  amount  equal  to  a 
uniform  percentage  (not  less  than  50 
percent)  of  the  premium  cost  of  the 
coverage.  For  taxable  years  beginning  in 
or  after  2014,  generally  an  employer 
must  make  premium  payments  on 
behalf  of  its  employees  for  QHPs  offered 
by  the  employer  to  its  employees 
through  a  SHOP.  Because  an  HRA  is  a 
self-insured  plan,  this  type  of 
arrangement  is  not  health  insurance 
coverage  for  purposes  of  the  credit  and 
employer  contributions  to  this  type  of 
arrangement  are  not  taken  into  account 
for  purposes  of  the  credit  for  any  year. 

Also,  consistent  with  the  proposed 
regulations,  the  final  regulations 
provide  that  a  minister  who  is  a 
common  law  employee  is  taken  into 
account  in  an  employer’s  FTE 
calculation  and  the  premiums  paid  by 
the  employer  for  health  insurance  for 
the  minister  may  be  counted  in 
calculating  the  credit. 

With  respect  to  trusts,  estates, 
regulated  investment  companies,  real 
estate  investment  trusts,  and 
cooperative  organizations,  section 
45R(e)(5)(B)  provides  that  rules  similar 
to  the  rules  of  section  52(c),  (d),  and  (e) 
will  apply.  Because  section  45R(f) 
explicitly  provides  that  a  tax-exempt 
eligible  small  employer  may  be  eligible 
for  the  credit,  these  regulations  do  not 
adopt  a  rule  similar  to  section  52(c)  but 
do  provide  that  rules  similar  to  the  rules 
of  section  52(d)  and  (e)  and  the 
regulations  thereunder  apply  in 
calculating  and  apportioning  the  credit 
with  respect  to  these  entities. 

If  an  eligible  small  employer’s  plan 
year  begins  on  a  date  other  than  the  first 
day  of  its  taxable  year,  it  may  not  be 
practical  or  possible  for  the  employer  to 
offer  insurance  to  its  employees  through 
a  SHOP  Exchange  at  the  beginning  of  its 
first  taxable  year  beginning  in  2014.  The 
proposed  regulations  provided  a 
transition  rule  that  applies  if  (1)  as  of 
August  26,  2013,  an  eligible  small 


employer  offers  coverage  in  a  plan  year 
that  begins  on  a  date  other  than  the  first 
day  of  its  taxable  year,  (2)  the  employer 
offers  coverage  during  the  period  before 
the  first  day  of  the  plan  year  beginning 
in  2014  that  would  have  qualified  the 
employer  for  the  credit  imder  the  rules 
otherwise  applicable  to  the  period 
before  January  1,  2014,  and  (3)  the 
employer  begins  offering  coverage 
through  a  SHOP  Exchange  as  of  the  first 
day  of  its  plan  year  that  begins  in  2014. 
Under  the  transition  rule,  the  small 
employer  will  be  treated  as  offering 
coverage  through  a  SHOP  Exchange  for 
its  entire  2014  taxable  year  for  purposes 
of  eligibility  for,  and  calculation  of,  a 
credit  under  section  45R.  Thus,  for  an 
employer  that  meets  these  requirements, 
the  credit  will  be  calculated  at  the  50 
percent  rate  (35  percent  rate  for  tax- 
exempt  eligible  small  employers)  for  the 
entire  2014  taxable  year  and  the  2014 
taxable  year  will  be  the  start  of  the  two- 
consecutive-taxable  year  credit  period. 
One  commenter  requested  that  &is 
transition  rule  apply  to  all  employers 
that  have  plan  years  that  do  not  match 
their  taxable  years,  including  those  that 
changed  plan  years  after  August  26, 

2013,  and  that  it  should  not  be  limited 
to  those  employers  having  a  plan  year 
that  does  not  match  the  taxable  year  as 
of  August  26,  2013.  However,  the  intent 
of  the  rule  was  to  provide  relief  for 
employers  that  had  plan  years  that  did 
not  match  their  taxable  years  when  the 
proposed  regulations  were  issued  and 
not  to  provide  a  mechanism  to  change 
plan  years  to  maximize  the  credit 
without  satisfying  the  statutory 
requirements.  Accordingly,  the  final 
regulations  include  without  change  the 
transition  rule  set  forth  in  the  proposed 
regulations. 

Several  commenter s  requested  the 
credit  be  made  available  to  eligible 
small  employers  if  a  SHOP  Exchange  is 
not  available  in  the  employer’s  principal 
place  of  business  for  the  2014  calendar 
year.  Treasury  and  the  IRS  issued  Notice 
2014-6  to  address  these  concerns  with 
respect  to  eligible  small  employers  with 
a  principal  business  address  in  counties 
(listed  in  the  Notice)  in  which  no 
qualified  health  plans  are  available 
through  a  SHOP  Exchange  for  2014. ^ 

For  purposes  of  the  transition  rule 
provided  in  the  final  regulations  for  an 


^  The  counties  listed  in  Notice  2014-6  are: 
Washington — Adams,  Asotin,  Benton,  Chelan, 
Clallam,  Columbia,  Douglas,  Ferry,  Franklin, 
Garfield,  Grant,  Grays  Harbor,  Island,  Jefferson, 
King,  Kitsap,  Kittitas,  Klickitat,  I.ewis,  Lincoln, 
Mason,  Okanogan,  Pacific,  Pend  Oreille,  Pierce,  San 
Juan,  Skagit,  Skamania,  Snohomish,  Spokane, 
Stevens,  Thurston,  Wahkiakum,  Walla  Walla, 
Whatcom,  Whitman,  and  Yakima  counties;  and 
Wisconsin — Green  Ijike,  Lafayette,  Marquette, 
Florence,  and  Menominee  counties. 


eligible  small  employer  with  a  group 
health  plan  year  that  begins  on  a  date  in 
2014  other  than  the  first  day  of  the 
employer’s  taxable  year,  an  employer 
with  a  principal  business  address  in  one 
of  the  counties  listed  in  Notice  2014-6 
is  not  required  to  begin  offering 
coverage  through  a  SHOP  Exchange  as 
of  the  first  day  of  its  plan  year  that 
begins  in  2014  in  order  to  be  treated  as 
offering  coverage  through  a  SHOP 
Exchange  for  its  entire  2014  year. 

Instead,  such  an  employer  is  required  to 
continue  offering  health  insurance 
coverage  for  the  plan  year  that  begins  in 
2014  that  would  have  qualified  for  a  tax 
credit  under  section  45R  under  the  rules 
applicable  before  2014. 

In  accordance  with  Notice  2014-6, 
small  employers  described  in  the 
preceding  paragraph  may  calculate  the 
credit  by  treating  health  insurance 
coverage  provided  for  the  2014  health 
plan  year  as  qualifying  for  the  section 
45R  credit,  provided  that  the  coverage 
would  have  qualified  for  a  credit  under 
section  45R  under  the  rules  applicable 
before  2014.  This  treatment  applies  with 
respect  to  the  health  plan  year 
beginning  in  2014,  including  any 
portion  of  that  plan  year  that  continues 
into  2015.  If  the  eligible  small  employer 
claims  the  section  45R  credit  for  the 
2014  taxable  year,  the  credit  will  be 
calculated  at  the  50  percent  rate  (35 
percent  rate  for  tax-exempt  eligible 
small  employers)  for  the  entire  2014 
taxable  year,  and  the  2014  taxable  year 
will  be  the  first  year  of  the  two- 
consecutive-taxable-year  credit  period. 
In  addition,  if  the  eligible  small 
employer  claims  the  section  45R  credit 
for  the  portion  of  the  2014  health  plan 
year  that  continues  into  2015,  the  tax 
credit  will  be  calculated  at  the  50 
percent  rate  (35  percent  rate  for  tax- 
exempt  eligible  small  employers)  for  the 
corresponding  portion  of  the  2015 
taxable  year. 

III.  Application  of  Uniform  Percentage 
Requirement 

A.  Uniform  Premium 

Section  45R  requires  that  to  be 
eligible  for  the  credit,  a  small  employer 
must  generally  pay  a  uniform 
percentage  (not  less  than  50  percent)  of 
the  premium  for  each  employee 
enrolled  in  a  QHP  offered  to  its 
employees  through  a  SHOP  Exchange. 
The  proposed  regulations  set  forth 
requirements  for  applying  this 
requirement  in  separate  situations 
depending  upon  (1)  whether  the 
premium  established  for  the  QHP  is 
based  upon  list  billing  or  is  based  upon 
composite  billing,  (2)  whether  the  QHP 
offers  only  employee-only  coverage,  or 
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other  tiers  of  coverage,  such  as  family 
coverage,  and  (3)  whether  the  employer 
offers  one  QHP  or  more  than  one  QHP. 
The  final  regulations  incorporate  the 
uniform  percentage  requirement 
provisions  from  the  proposed 
regulations,  but  also  contain  additional 
rules  for  how  to  apply  the  uniform 
percentage  requirement  if  SHOP 
dependent  coverage  is  offered  (for  a 
definition  and  discussion  of  SHOP 
dependent  coverage,  see  section  III.C  of 
this  preamble).  The  uniform  percentage 
rule  applies  only  to  the  employees  who 
are  offered  coverage  and  does  not 
require  any  particular  employee  or  class 
of  employees  to  be  offered  coverage. 

B.  Composite  Billing  and  List  Billing 

The  final  regulations  adopt  the 
definitions  of  “composite  billing”  and 
“list  billing”  as  used  in  the  prior  notices 
and  the  proposed  regulations. 

Composite  billing  means  a  system  of 
billing  under  which  a  health  insurer 
charges  a  uniform  premium  for  each  of 
the  employer’s  employees  or  charges  a 
single  aggregate  premium  for  the  group 
of  covered  employees  that  the  employer 
may  then  divide  by  the  number  of 
covered  employees  to  determine  the 
uniform  premium.  In  contrast,  the  term 
“list  billing”  is  defined  as  a  billing 
system  under  which  a  health  insurer 
lists  a  separate  premium  for  each 
employee  based  on  the  age  of  the 
employee  or  other  factors. 

C.  Employers  Offering  One  QHP 

For  an  employer  offering  one  QHP 
under  a  composite  billing  system  with 
one  level  of  employee-only  coverage, 
the  proposed  regulations  provided  that 
the  uniform  percentage  requirement  is 
met  if  the  eligible  small  employer  pays 
the  same  amount  for  each  employee 
enrolled  in  coverage  and  that  amount  is 
equal  to  at  least  50  percent  of  the 
premium  for  employee-only  coverage.  If 
an  employer  is  offering  one  QHP  under 
a  composite  billing  system  with 
different  tiers  of  coverage  (for  example, 
employee-only  or  family  coverage)  for 
which  different  premiums  are  charged, 
the  uniform  percentage  requirement  is 
satisfied  if  the  eligible  small  employer 
either:  (1)  Pays  the  same  amount  for 
each  employee  enrolled  in  a  particular 
tier  of  coverage  and  that  amount  is  equal 
to  at  least  50  percent  of  the  premium  for 
that  tier  of  coverage,  or  (2)  pays  an 
amount  for  each  employee  enrolled  in  a 
tier  of  coverage  other  than  employee- 
only  coverage  that  is  the  same  for  all 
employees  and  is  no  less  than  the 
amount  that  the  employer  would  have 
contributed  toward  employee-only 
coverage  for  that  employee  (and  is  equal 
to  at  least  50  percent  of  the  premium  for 


employee-only  coverage).  The  final 
regulations  generally  retain  these 
provisions. 

For  an  employer  offering  one  QHP 
under  a  list  billing  system  that  offers 
only  employee-only  coverage,  the 
uniform  percentage  requirement  is 
satisfied  if  the  eligible  small  employer 
either  (1)  pays  an  amount  equal  to  a 
uniform  percentage  (not  less  than  50 
percent)  of  the  premium  charged  for 
each  employee,  or  (2)  determines  an 
“employer-computed  composite  rate” 
and,  if  any  employee  contribution  is 
required,  each  enrolled  employee  pays  a 
uniform  amount  toward  the  employee- 
only  premium  that  is  no  more  than  50 
percent  of  the  employer-computed 
composite  rate  for  employee-only 
coverage.  The  final  regulations 
incorporate  the  definition  of  “employer- 
computed  composite  rate”  from  the 
proposed  regulations  as  the  average  rate 
determined  by  adding  the  premimns  for 
that  tier  of  coverage  for  all  employees 
eligible  to  participate  in  the  employer’s 
health  insurance  plan  (whether  or  not 
the  eligible  employee  enrolls  in 
coverage  under  the  plan  or  in  that  tier 
of  coverage  under  the  plan)  and 
dividing  by  the  total  number  of  such 
eligible  employees. 

For  an  employer  offering  one  QHP 
under  a  list  billing  system  with  at  least 
one  tier  of  coverage  with  a  higher 
premium  than  employee-only  coverage, 
the  employer  satisfies  the  requirement  if 
it  either  (1)  pays  an  amount  for  each 
employee  covered  under  each  tier  of 
coverage  equal  to  or  exceeding  the 
amount  that  the  employer  would  have 
contributed  for  that  employee  for 
employee-only  coverage,  calculated 
either  based  upon  the  actual  premium 
that  the  insurer  would  have  charged  for 
that  employee-only  coverage  or  the 
employer-computed  composite  rate  for 
employee-only  coverage;  or  (2)  meets 
the  requirements  applicable  to 
employers  offering  one  QHP  with  only 
employee-only  coverage  and  using  list 
billing  described  in  (1)  but  substituting 
the  employer-computed  composite  rate 
for  each  tier  of  coverage  for  the 
employer-computed  composite  rate  for 
employee-only  coverage. 

In  addition  to  incorporating  the  rules 
stated  in  the  proposed  regulations,  the 
final  regulations  clarify  the  rules  for 
satisfying  the  uniform  percentage 
requirement  in  circumstances  in  which 
employers  elect  to  offer  SHOP 
dependent  coverage  to  employees 
through  the  SHOP  Exchange.  SHOP 
dependent  coverage  is  coverage  offered 
.separately  to  any  individual  who  is  or 
may  become  eligible  for  coverage  under 
the  terms  of  a  group  health  plan  offered 
through  SHOP  because  of  a  relation.ship 


to  a  participant-employee  (including  an 
employee’s  domestic  partner  or  similar 
relation,  such  as  a  person  with  whom 
the  employee  has  entered  into  a  civil 
union),  whether  or  not  a  dependent  of 
the  participant-employee  under  section 
152  of  the  Code.  SHOP  dependent 
coverage  is  different  than  family 
coverage  in  that  it  provides  coverage 
only  to  the  employee’s  dependents 
based  on  allowable  rating  factors,  and 
does  not  include  the  participant- 
employee.  As  coverage  purchased  that 
does  not  include  the  employee,  SHOP 
dependent  coverage  is  not  taken  into 
account  for  purposes  of  applving  the 
uniformity  requirement.  Accordingly, 
regardless  of  whether  composite  or  list 
billing  is  used,  if  an  employer  opts  to 
provide  SHOP  dependent  coverage  to 
employees  in  addition  to  employee-only 
coverage,  the  final  regulations  provide 
that  the  employer  does  not  fail  to  satisfy 
the  uniform  percentage  requirement  by 
contributing  a  different  amount  toward 
that  SHOP  dependent  coverage  than  to 
either  employee-only  coverage  or  family 
coverage,  even  if  that  contribution  is 
zero,  or  that  contribution  is  different  for 
dependents  of  different  employees  or 
groups  of  employees.^  However, 
premimns  paid  for  SHOP  dependent 
coverage  may  be  counted  in  determining 
the  amount  of  the  credit. 

The  final  regulations  provide 
examples  of  how  the  uniform 
percentage  requirement  is  applied  in 
these  situations. 

D.  Employers  Offering  More  Than  One 
Plan 

The  final  regulations  generally  adopt 
the  rule  set  forth  in  the  proposed 
regulations  that  if  an  employer  offers 
more  than  one  QHP  through  a  SHOP 
Exchange,  the  uniform  percentage 
requirement  may  be  satisfied  in  one  of 
two  ways.  The  first  is  on  a  plan-by-plan 
basis,  meaning  that  the  employer’s 
premium  payments  for  each  plan 
individually  satisfy  the  uniform 
percentage  requirement  stated  above. 
The  amounts  or  percentages  of 
premiums  paid  toward  each  QHP  do  not 
have  to  be  the  same,  but  they  must  each 
satisfy  the  uniform  percentage 


‘‘Section  2716  of  the  Public  Health  Service  Act, 
M'hich  is  incorporated  into  the  Code  by  section  9815 
of  the  Code,  applies  nondiscrimination  rules  similar 
to  section  105(h)  to  in.sured  group  health  plans. 
Treasury  and  the  IRS  continue  to  develop  the 
nondiscrimination  rules  under  .section  2716,  and 
compliance  with  section  2716  will  not  be  required 
until  after  regulations  or  other  administrative 
guidance  of  general  applicability  has  been  is.sued. 
See  Notice  2011-1  (2011-2  IRB).  The  uniformity 
rules  differ  from  the  provisions  of  .section  2716  so 
that  compliance  with  the  uniformity  rules  may  not 
necessarily  mean  that  the  arrangement  also 
complies  with  the  requirements  of  .section  2716. 
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requirement  if  each  QHP  is  tested 
separately.  The  other  permissible 
method  to  satisfy  the  uniform 
percentage  requirement  is  through  the 
reference  plan  method.  Under  the 
reference  plan  method,  the  employer 
designates  one  of  its  QHPs  as  a  reference 
plan.  Then  the  employer  determines  a 
level  of  employer  contributions  for  each 
employee  such  that,  if  all  eligible 
employees  enrolled  in  the  reference 
plan,  the  contributions  would  satisfy  the 
uniform  percentage  requirement  as 
applied  to  that  reference  plan  and  the 
employer  allows  each  employee  to 
apply  the  amount  of  employer 
contribution  determined  necessary  to 
meet  the  uniform  percentage 
requirement  toward  the  reference  plan 
or  toward  coverage  under  any  other 
available  QHP. 

E.  Tobacco  Surcharges  and  Wellness 
Programs 

Tobacco  usage  is  an  allowable  rating 
factor  in  the  SHOP  Exchange  that  may 
affect  employee  premiums.  In  addition, 
wellness  programs  resulting  in  a 
jnemium  subsidy  are  becoming  more 
common.  The  proposed  regulations  did 
not  address  the  impact  of  a  tobacco 
surcharge  or  widhuKSS  program  on  tin; 
uniform  percentage  recjuirement.  The 
final  regulations  jjrovide  that  a  tobacco 
surcharge  ajjplicahle  to  coverage 
ac(|uired  on  a  .SHOP  I'ixchange  and 
amounts  paid  hy  the  employer  to  cover 
the  surcharge  are  not  included  in 
premiums  for  puiposes  of  calculating 
the  uniform  |>ercentage  re(|uiremeut ,  nor 
are  payimaits  of  the  surcharge  Insiled  as 
pnmuum  |)aym(mts  for  |)urposes  of  the 
credit.  The  final  regulations  al.so 
provide  that  the  uniform  percentage 
r(;(piirement  isa|)plied  without  regard  to 
em|)loyee  |iaymeiit  oi  the  tobacco 
surcharges  in  cases  in  which  all  or  part 
of  lh(!  (!niploy(!e  tobacco  snrcbarges  arcs 
not  j)aid  by  the  emj)loyer. 

rln;  final  regidations  also  address 
wellmtss  |)rograms  im|)lemented  by  the 
em|)loyer  that  affect  the  re(|nired 
em|)loye(!  contribution  (and  accordingly 
the  em|)loyer  contribution).  l''or  this 
purpose,  a  wcdiness  program  refers  to  a 
welliKJSS  program  as  defined  for 
|)urj)o.ses  of  the  njgulations  under  tlu; 
Ihsalth  Insurance  Portability  and 
Accountability  Ac:t.  See  §  54.bH()2-l  (IJ. 
Specifically  the  final  regulations 
provide  that,  for  purposes  of  meeting 
the  uniform  percentage  requirement, 
any  additional  amount  of  the  employer 
contribution  attributable  to  an 
employee’s  participation  in  a  wellness 
program  over  the  employer  contribution 
with  respect  to  an  employee  that  does 
not  participate  in  the  wellness  program 
is  not  taken  into  account  in  calculating 


the  uniform  percentage  requirement, 
whether  the  difference  is  due  to  a 
discount  for  participation  or  a  surcharge 
for  nonparticipation.  The  employer 
contributions  for  employees  that  do  not 
participate  in  the  wellness  program 
must  be  at  least  50  percent  of  the 
premium  (including  any  premium 
surcharge  for  nonparticipation). 

However,  for  purposes  of  computing  the 
credit,  the  employer  contributions  are 
taken  into  account,  including  those 
contributions  attributable  to  an 
employee’s  participation  in  a  wellness 
program. 

F.  Employers  Complying  With  State  Law 

The  Treasury  Department  and  the  IRS 
understand  that  at  least  one  State 
requires  employers  to  contribute  a 
certain  percentage  (for  example,  50 
percent)  to  an  employee’s  premium  cost, 
but  also  requires  that  the  employee’s 
contribution  not  exceed  a  certain 
percentage  of  monthly  gross  earnings;  as 
a  result,  in  some  instances,  the 
employer’s  required  contribution  for  a 
particular  employee  might  exceed  50 
percent  of  the  premium.  To  satisfy  the 
uniform  percentage  requirement  under 
section  45K,  the  (Jinjiloyer  generally 
would  be  recjuinul  to  increase  the 
(!iiij)h)yer  contribution  to  all  of  its 
ein])loye(!s’  ])r(!it)iinns  to  match  the 
increase!  for  that  one  (iinployee,  which 
may  be  diificnit,  especially  if  the 
percentage  ineniast!  is  substantial.  An 
employ(!r  will  b(!  tniatiid  as  meeting  th(! 
nnifonn  |)erc(!ntage  re(|nirement  if  the 
lailnre  to  satisfy  the  nnifonn  |)(ircentage 
i(!(|nirement  is  attributable  to  additional 
(!mployer  contributions  made  to  c(!rtain 
(tm|)loy(!es  sohily  t(»  comply  with  an 
ap|)licable  .Slate  or  local  law. 

IV.  (ilaiiiiiiig  the  (!ri;(iil 

Tb<!  projKi.sed  nigidations  jeniscribed 
rides  for  claiming,  the  credit  on  the  I'orin 
>S*)4 1 ,  ( iredil  lor  .Small  l'im|)loyi!r  I  iealt b 
Insurance  I'reminms,  for  reflecting  the 
credit  in  estimal(!d  tax  payments,  and 
for  offsetting  an  eligible  small 
employer’s  AMT  liability  for  the  yiiar. 
'I'he  |)ro|)0.sed  regulations  also  statiid 
that  no  deduction  is  allowed  under 
section  1()2  for  tlmt  jiortion  of  the 
premiums  paid  eipial  to  the  amoiml  of 
tluicnidit  clainuid  under  .section  45K. 
See  .section  280(](h).  The  final 
regulations  retain  these  rules  and 
provi.sions. 

Effective/Applicability  Dates 

Section  1421(f),  as  amended  by 
§  10105  of  the  Affordable  Care  Act, 
provides  that  section  45R  applies  to 
taxable  years  beginning  after  December 
31,  2009;  however.  Notice  2014-6 
provides  transition  relief  for  certain 


small  employers  that  cannot  offer  a  QHP 
through  a  SHOP  Exchange  for  2014. 

These  final  regulations  are  effective 
on  June  30,  2014.  These  final 
regulations  are  applicable  for  taxable 
years  beginning  after  2013. 

Alternatively,  employers  may  rely  on 
the  provisions  of  the  proposed 
regulations  for  taxable  years  beginning 
after  2013,  and  before  2015.  For 
transition  rules  related  to  certain  plan 
years  beginning  in  2014,  see  §  1.45R- 
3(i). 

Availability  of  IRS  Documents 

IRS  notices  cited  in  this  preamble  are 
made  available  by  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866,  as 
supplemented  by  Executive  Order 
13563.  Therefore,  a  regulatory 
asses.sment  is  not  required.  It  has  al.so 
l)oon  determined  that  section  553(b)  of 
the  Admini.strativc  Ihocedure  Act  (5 
U.S.C].  chajJtor  5)  does  not  aj)j)ly  to  these 
regulations,  and  h(!caus(!  tlie  nigulalions 
do  not  imjjo.sc!  a  collection  of 
information  on  small  entiti(!s,  the 
Regulatory  Flexibility  Act  (.5  ll..S.(;. 
Chapter  (>)  does  not  apply. 

It  is  In.Teby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  (iiilities.  According, ly,  a 
icgiilalory  fhixibility  analysis  is  not 
required.  While  the  number  of  small 
(intilies  affeebid  is  substantial,  Ibe 
(!Conomic  impact  on  theailected  ;anall 
entities  is  not  significant.  Tbe 
information  reepdied  to  «letermi iie  a 
small  employer’s  eligibility  lor,  and 
.amount  of,  an  a|)plic.able  credit, 
g,(!nerally  consisting,  ol  tbe  annual  hours 
workiid  by  its  etnployries,  tbe  annual 
wag,(!s  paid  to  its  employe(!S,  Ibe  cost  of 
Ibe  employees’  pnimiiims  for  (|ualified 
h(!allh  plans  and  the  em|)loyer’s 
contribution  towards  those:  premiuitis,  is 
infortnatioti  that  tbe  small  em|)loyer 
geiuiially  will  retain  for  business 
purpo.ses  and  that  will  Ix!  niadily 
available  to  accumulate  for  j)ur})o.se,s  f)f 
c()mj)leting  the  nece.s.sary  form  for 
claiming  the  credit.  In  addition,  this 
credit  is  available  to  any  eligible  .small 
employer  only  twice  (because  the  credit 
can  be  claimed  by  a  small  employer 
only  for  two  consecutive  taxable  years 
beginning  after  2013,  beginning  with  the 
taxable  year  for  which  the  small 
employer  first  claims  the  credit). 
Accordingly,  no  small  employer  will 
calculate  the  credit  amount  or  complete 
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the  process  for  claiming  the  credit  under 
this  regulation  more  than  twice. 

Pursuant  to  section  7805(f)  of  the 
Code,  the  proposed  regulations 
preceding  these  regulations  were 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comments  on  its 
impact  on  small  business.  No  comments 
were  received. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Stephanie  Caden,  Office 
of  the  Division  Counsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  (]FR  part  1  is 
amended  as  follows: 

PART  I— INCOME  TAXES 

■  Paragraph  1.  The aiit hority  citation 
for  part  1  continues  to  read  in  |)ai’t  as 
follows: 

Aiilliority:  2()  U.S.t 7aor>  ‘  *  * 

■  Par.  2.  .Section  I  .‘ISK  0  is  added  to 
read  as  follows: 

§  1 .45R-0  Table  of  contents. 

This  sect  ion  lists  the  tahle  of  contents 
for  l.n.SK-l  Ihrongh  l.n.SK  .5. 

§1.45R-1  Definitions. 

(aj  i  tefinit  ions. 

( 1 )  Aver;ip,e  premiinii. 

(2)  ( ioinposili!  hilliii)',. 

(;()  ( iredil  period. 

(4j  I'ilif’ihle  small  eniployei. 

(.5)  l'!iii|)loyee, 

(l>)  l'iiiiploy(M' compnied  composite 
rale. 

(7)  I'ixchangC!. 

(ttj  I'amily  inemh(!r. 

(6)  l‘'idldim(!  (icpii valent  em|)loyee 
(l••Tl■:). 

(10)  List  hilling. 

(11)  Net  preininin  paynunits. 

(12)  Nonelective  contrihiition. 

(13)  Payroll  taxes. 

(14)  Qualified  health  plan  QHP. 

(1 5)  Qualifying  arrangement. 

(16)  Seasonal  worker. 

(1 7)  SHOP  dependent  coverage. 

(18)  Small  Business  Health  Options 
Program  (SHOP). 

(19)  State. 

(20)  Tax-exempt  eligible  small 
employer. 


(21)  Tier. 

(22)  Tobacco  surcharge. 

(23)  United  States. 

(24)  Wages. 

(25)  Wellness  program. 

(b)  Effect! ve/applicability  date. 

§  1 .45R-2  Eligibility  for  the  credit. 

(a)  Eligible  small  employer. 

(b)  Application  of  section  414 
employer  aggregation  rules. 

(c)  Employees  taken  into  account. 

(d)  Determining  the  horns  of  service 
performed  by  employees. 

(1)  In  general. 

(2)  Permissible  methods. 

(3)  Examples. 

(e)  FTE  calculation. 

(1)  In  general. 

(2)  Example. 

(f)  Determining  the  employer’s 
average  annual  wages. 

(1)  In  general. 

(2)  Example. 

(g)  Effective/applicability  date. 

§1.45R-3  Calculating  the  credit. 

(a)  In  general. 

(h)  Average  jnemiurn  limitation. 

(1)  In  general. 

(2)  I‘ixainj)le.s. 

(c)  Credit  pha.seoiit. 

(1 )  In  gmieral. 

(2)  .$25,000  dollar  amount  adjusted  for 
inflal  ion. 

(.3)  I'ixanqiles 

(d)  .State  credits  and  snhsidies  for 
health  insurance. 

( 1 )  Payments  to  employm  . 

(2)  Payments  to  issuer. 

(.1)  ( iredils  may  not  exceial  net 
|neminm  payment. 

(4 )  I'lxainples. 

(e)  Payroll  lax  limitation  for  tax 
exem|)t  eligible  small  employers. 

( 1 )  In  )',eneral. 

(2)  I'ixamph!. 

(f)  Two  consecutive  taxable  year 
credit  |)eriod  limitation. 

()’)  Preininin  payments  hy  the 
employer  for  a  taxable  year. 

( 1 )  In  g,eneral. 

(2)  I'ixclnded  amounts. 

(h)  Knles  a|)|il icahle  to  trusts,  estates, 
regulated  investment  companies,  real 
estate  investment  trusts  and  coo|ierative 
organi/,ations. 

(i)  'I'ransilion  ride  for  2014. 

(1 )  In  general. 

(2)  I'ixarnple. 

(j)  Effective/applicahility  dale. 

§  1 .45R-4  Uniform  percentage  of  premium 
paid. 

(a)  In  general. 

(b)  Employers  offering  one  QHP. 

(1)  Employers  offering  one  QHP,  self- 
only  coverage,  composite  billing. 

(2)  Employers  offering  one  QHP,  other 
tiers  of  coverage,  composite  billing. 


(3)  Employers  offering  one  QHP,  self- 
only  coverage,  list  billing. 

(4)  Employers  offering  one  QHP,  other 
tiers  of  coverage,  list  billing. 

(5)  Employers  offering  SHOP 
dependent  coverage. 

(c)  Employers  offering  more  than  one 
QHP. 

(1)  QHP-by-QHP  method. 

(2)  Reference  QHP  method. 

(d)  Tobacco  surcharges  and  wellness 
program  discounts. 

(i)  Tobacco  surcharges. 

(ii)  Wellness  programs. 

(e)  Special  rules  regarding  employer 
compliance  with  applicable  State  and 
local  law. 

(f)  Examples. 

(g)  Effective/applicability  date. 

§  1 .45R-5  Claiming  the  credit. 

(a)  Claiming  the  credit. 

(b)  Estimated  tax  payments  and 
alternative  minimum  tax  (AMT) 
liability. 

(c)  Reduction  of  section  162 
deduction. 

(d)  Effective/applicahility  date. 

■  Par.  2.  Sections  1 .45R— 1 , 1 .45R-2, 
1.45R-3,  1.45K-4  and  1.45R-5  are 
added  to  read  as  follows: 

§1.45R-1  Definitions. 

(a)  Dcjhtilions.  The  definitions  in  this 
.section  apjily  to  this  section  and 

1 .45K-2,  1 .45K-3,  1 .45K  4,  and 
I.45K-5. 

( 1)  Ave/oge  picmimii.  I'lie  lenn 
ove/'oge  jiraininin  means  an  average 
preniiiini  for  the  small  g,ron|i  market  in 
the  rating,  area  in  which  the  enqiloyee 
enrolls  for  coverag.e.  The  average 
|>reniimn  for  the  small  g,ronp  market  in 
a  rating  area  is  determined  hy  the 
.Secretary  ol  Health  and  I  Inman 
.Services. 

(2)  ( ioniposili'  hilliiifi.  I'he  term 
coniposih'  liilliiif’  means  a  sy.stem  of 
hilling,  under  which  a  health  insurer 
charges  a  miiform  premimn  for  each  of 
the  employer’s  eni|)loyees  or  charges  a 
sing,le  aggregate  premimn  for  the  group 
of  covered  em|)loyees  that  the  employer 
then  divides  hy  t  he  nnmher  of  covered 
em|)loyees  to  determine  the  nniform 
premimn. 

(3)  dradit  jxnioc] — (i)  In  f^nncnil.  The 
term  crndil  period  means,  with  respect 
lo  any  eligible  small  employer  (or  any 
jiredeces.sor  employer),  the  two- 
consecutivo-taxablo-yoar  period 
beginning  with  the  first  taxable  year 
beginning  after  2013,  for  which  the 
eligible  small  employer  files  an  income 
tax  return  with  an  attached  Form  8941, 
“Credit  for  Small  Employer  Health 
Insurance  Premiums”  (or  files  a  Form 
990-T,  “Exempt  Organization  Business 
Income  Tax  Return,”  with  an  attached 
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Form  8941  in  the  case  of  a  tax-exempt 
eligible  employer).  For  a  transition  rule 
for  2014,  see  §  1.45R-3(i). 

(ii)  Examples.  The  following 
examples  illustrate  the  provi.sions  of 
j)aragraph  (a)(3){i)  of  this  section: 

Example.  1.  (i)  Facts.  In  2014,  an  eligible 
small  (iinjjloyer  (Fmployer)  that  u.s(!s  a 
calendar  year  as  its  taxable  year  begins  tn 
oiler  insurance  through  a  .SHOI’  I’ixcbange. 
I’imjjloyer  has  4  ein])loyees  and  otherwise 
(|ualilies  lor  the  cnulit,  hut  lunu!  ol  the 
(!in])loyees  enroll  in  tlui  coverage  ollensd  by 
hniployer  through  the  .SIIOI’  I'ixchange.  In 
110(1-201.1,  the  4  (!in])loyees  enroll  lor 
coverages  through  tins  .SllOF  I'lxchangfs  but 
hini)loy(sr  does  not  lihs  I'orm  t$041  or  claim 
the  ertsdit.  In  2010,  I'hnjsloyer  has  20 
(smjsloyees  and  all  arts  (sn rolled  in  covtsragts 
olhsred  through  the  .SI KIP  Kxchang(s. 

Knijsloyer  liles  Form  8941  with  Fmjsloytsr’s 
2010  tax  return  to  claim  the  credit. 

(ii)  (lonchision.  Fmployer’s  taxable  year 
2010  is  the  first  year  ol  the  credit  period. 
Accordingly,  Employer’s  two-year  credit 
period  is  2010  and  2017. 

Example  2.  (i)  Facts.  Same  lacts  as 
Example  1,  but  Employer  files  Form  8941 
with  Employer’s  2015  tax  return. 

(ii)  Conclusion.  Employer’s  taxable  year 
2015  is  the  first  year  of  the  credit  period. 
Accordingly,  Employer’s  two-year  credit 
period  is  2015  and  2016  (and  does  not 
include  2017).  Employer  is  entitled  to  a 
credit  based  on  a  partial  year  of  SHOP 
Exchange  coverage  for  Employer’s  taxable 
year  2015. 

(4)  Eligible  small  employer,  (i)  The 
term  eligible  small  employer  means  an 
employer  that  meets  the  requirements 
set  forth  in  §  1.45R-2. 

(ii)  For  the  definition  of  tax-exempt 
eligible  small  employer,  see  paragraph 
(a)(19)  of  this  section. 

(iii)  A  farmers’  cooperative  described 
under  section  521  that  is  subject  to  tax 
pursuant  to  section  1381,  and  otherwise 
meets  the  requirements  of  this 
paragraph  (a)(4)  and  §  1.45R-2,  is  an 
eligible  small  employer. 

(5)  Employee — (i)  In  general.  Except 
as  otherwise  specifically  provided  in 
this  paragraph  (a)(5),  the  term  employee 
means  an  individual  who  is  an 
employee  of  the  eligible  small  employer 
under  the  common  law  standard.  See 
§31.3121(d)-l(c). 

(ii)  Leased  employees.  For  purposes  of 
this  paragraph  (a)(5),  the  term  employee 
also  includes  a  leased  employee  (as 
defined  in  section  414(n)). 

(iii)  Certain  individuals  excluded.  The 
term  employee  does  not  include 
independent  contractors  (including  sole 
proprietors),  partners  in  a  partnership, 
shareholders  owning  more  than  two 
percent  of  an  S  corporation,  and  any 
owners  of  more  than  five  percent  of 
other  businesses.  The  term  employee 
also  does  not  include  family  members  of 
these  owners  and  partners,  including 


the  employee-spouse  of  a  shareholder 
owning  more  than  two  percent  of  the 
stock  of  an  S  corporation,  the  employee- 
spouse  of  an  owner  of  more  than  five 
percent  of  a  husine.ss,  the  employee- 
spou.se  of  a  jjartner  owning  more  than 
a  five  ])ercont  interest  in  a  ])artnorship, 
and  the  (!m[)loyee-.spouso  of  a  sole 
proj)rietor,  or  any  olher  meinhcir  of  tin; 
household  of  these;  owners  and  jearlners 
who  (jiialifies  as  a  (le|)endent  un(l(;r 
section  1 52(d)(2)(l  I). 

(iv)  Sea.sonal  workers.  The  term 
emj)loyee  do(;s  not  inclu(i(;  sea.sonal 
workers  iniless  the  seasonal  worker 
jjrovides  services  to  the  einjjloyer  on 
more  than  1 20  days  during  the  taxable 
year. 

(v)  Ministers.  Whether  a  mini.ster  is  an 
em})loyee  is  determined  under  the 
common  law  standard  for  determining 
worker  status.  If,  under  the  common  law 
.standard,  a  mini.ster  is  not  an  employee, 
the  mini.ster  is  not  an  employee  for 
purposes  of  this  paragraph  (a)(5)  and  is 
not  taken  into  account  in  determining 
an  employer’s  FTEs,  and  premiums  paid 
for  the  minister’s  health  insurance 
coverage  are  not  taken  into  account  in 
computing  the  credit.  If,  under  the 
common  law  standard,  a  minister  is  an 
employee,  the  minister  is  an  employee 
for  purposes  of  this  paragraph  (a)(5), 
and  is  taken  into  account  in  determining 
an  employer’s  FTEs,  and  premiums  paid 
by  the  employer  for  the  minister’s 
health  insurance  coverage  can  be  taken 
into  account  in  computing  the  credit. 
Because  the  performance  of  services  by 
a  minister  in  the  exercise  of  his  or  her 
ministry  is  not  treated  as  employment 
for  purposes  of  the  Federal  Insurance 
Contributions  Act  (FICA),  compensation 
paid  to  the  minister  is  not  wages  as 
defined  rmder  section  3121(a),  and  is 
not  counted  as  wages  for  purposes  of 
computing  an  employer’s  average 
annual  wages. 

(vi)  Former  employees.  Premiums 
paid  on  behalf  of  a  former  employee 
with  no  hours  of  service  may  be  treated 
as  paid  on  behalf  of  an  employee  for 
purposes  of  calculating  the  credit  (see 

§  1.45R-3)  provided  that,  if  so  treated, 
the  former  employee  is  also  treated  as 
an  employee  for  purposes  of  the 
uniform  percentage  requirement  (see 
§  1.45R-4).  For  the  treatment  of 
terminated  employees  for  purposes  of 
determining  employer  eligibility  for  the 
credit,  see  §  1.45R-2(c). 

(6)  Employer-computed  composite 
rate.  The  term  employer-computed 
composite  rate  refers  to  a  rate  for  a  tier 
of  coverage  (such  as  employee-only, 
dependent  or  family)  of  a  QHP  that  is 
the  average  rate  determined  by  adding 
the  premiums  for  that  tier  of  coverage 
for  all  employees  eligible  to  participate 


in  the  QHP  (whether  or  not  they 
actually  receive  coverage  under  the  plan 
or  under  that  tier  of  coverage)  and 
dividing  by  the  total  number  of  .such 
eligible  employees.  The  employer- 
comjnited  composite  rate  may  he  used 
in  list  hilling  to  convert  individual 
])reinium.s  for  a  tier  of  coverage  into  an 
ein])loyer-computed  composiU;  rale  for 
that  ti(;r  of  coverage.  .See  §  1 .45R-4(h)(3). 

(7)  Exchange.  The  term  I’ixcbange 
in(;ans  an  exchange  as  defined  in  45 
CFR  155.20. 

(8)  Family  member.  The  term  family 
member  is  defined  with  re.s|)ect  to  a 
lax])ayer  as  a  child  (or  de.sc(;ndant  of  a 
child);  a  sibling  or  ste])-sihling;  a  par(;nl 
(or  ancestor  of  a  parent);  a  .step-j)arent; 
a  niece  or  nepliew;  an  aunt  or  uncle;  or 
a  .son-in-law,  daughter-in-law,  father-in- 
law,  mother-in-law,  hrother-in-law  or 
si.ster-in-law.  A  spoiKse  of  any  of  these 
family  members  is  also  con.sidered  a 
family  member. 

(9)  Full-time  equivalent  employee 
(FTE).  The  number  of  full-time 
equivalent  employees  (FTEs)  is 
determined  by  dividing  the  total 
number  of  hours  of  service  for  which 
wages  were  paid  by  the  employer  to 
employees  during  the  taxable  year  by 
2,080.  See  §  1.45R-2(d)  and  (e)  for 
permissible  methods  of  calculating 
hours  of  service  and  the  method  for 
calculating  the  number  of  an  employer’s 
FTEs. 

(10)  List  billing.  The  term  list  billing 
refers  to  a  system  of  billing  under  which 
a  health  insurer  lists  a  separate 
premium  for  each  employee  based  on 
the  age  of  the  employee  or  other  factors. 

(11)  Net  premium  payments.  The  term 
net  premium  payments  means,  in  the 
case  of  an  employer  receiving  a  State  tax 
credit  or  State  subsidy  for  providing 
health  insurance  to  its  employees,  the 
excess  of  the  employer’s  actual 
premium  payments  over  the  State  tax 
credit  or  State  subsidy  received  by  the 
employer.  In  the  case  of  a  State  payment 
directly  to  an  insurance  company  (or 
another  entity  licensed  under  State  law 
to  engage  in  the  business  of  insurance), 
the  employer’s  net  premium  payments 
are  the  employer’s  actual  premium 
payments.  If  a  State-administered 
program  (such  as  Medicaid  or  another 
program  that  makes  payments  directly 
to  a  health  care  provider  or  insurance 
company  on  behalf  of  individuals  and 
their  families  who  meet  certain 
eligibility  guidelines)  makes  pa3rments 
that  are  not  contingent  on  the 
maintenance  of  an  employer-provided 
group  health  plan,  those  payments  are 
not  taken  into  account  in  determining 
the  employer’s  net  premium  payments. 

(12)  Nonelective  contribution.  The 
term  nonelective  contribution  means  an 
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employer  contrib\ition  other  than  a 
contribution  pursuant  to  a  salary 
reducition  arrangement  under  section 
125. 

(13)  Payroll  taxes.  For  purpo.ses  of 
.section  4.5K,  tlie  t(!rm  payroll  taxes 
means  amounts  reejuired  to  tx;  withheld 
as  tax  from  the  emj)loye(!s  of  a  tax- 
(!X(!mpt  (digihle  .small  emj)loyer  under 
.section  3402,  amounts  retpiired  to  he 
withheld  from  such  employees  under 
.section  31 01  (h),  and  amounts  of  tax 
impo.sed  on  the  tax-exem|)t  eligible 
sinal I  employ(!r  under  .section  311 1  (h). 

(14)  Qualified  health  plan  or  QIIP. 

'I'he  t(!rm  (pudified  health  plan  or  tin; 
train  C1//R  means  a  (jualified  health  plan 
as  defined  in  Affordahle  dare  Act 
.section  1301(a)  (see  42  IJ.S.C:.  lH021(a)), 
hut  does  not  include  a  catastrophic;  plan 
descrihed  in  Affordable  dare  Act  .section 
1302(e)  (.see  42  U.S.d.  18022(e)). 

(15)  Qualifyinf’  arrangement.  The 
term  qualifying  arrangement  means  an 
arrangement  that  requires  an  eligible 
small  employer  to  make  a  nonelective 
contribution  on  behalf  of  each  employee 
who  enrolls  in  a  QHP  offered  to 
employees  by  the  employer  through  a 
SHOP  Exchange  in  an  amount  equal  to 

a  uniform  percentage  (not  less  than  50 
percent)  of  the  premium  cost  of  the 
QHP. 

(16)  Seasonal  worker.  The  term 
seasonal  worker  means  a  worker  who 
performs  labor  or  services  on  a  seasonal 
basis  as  defined  by  the  Secretary  of 
Labor,  including  (but  not  limited  to) 
workers  covered  by  29  CFR  500.20(s)(l), 
and  retail  workers  employed  exclusively 
during  holiday  seasons.  Employers  may 
apply  a  reasonable,  good  faith 
interpretation  of  the  term  seasonal 
worker  and  a  reasonable  good  faith 
interpretation  of  29  CFR  500.20(s)(l) 
(including  as  applied  by  analogy  to 
workers  and  employment  positions  not 
otherwise  covered  under  29  CFR 
500.20(s)(l)). 

(17)  SHOP  dependent  coverage.  The 
term  SHOP  dependent  coverage  refers  to 
coverage  offered  through  SHOP 
separately  to  any  individual  who  is  or 
may  become  eligible  for  coverage  under 
the  terms  of  a  group  health  plan  offered 
through  SHOP  because  of  a  relationship 
to  a  participant-employee,  whether  or 
not  a  dependent  of  the  participant- 
employee  under  section  152  of  the 
Internal  Revenue  Code.  The  term  SHOP 
dependent  coverage  does  not  include 
coverage  such  as  family  coverage,  which 
includes  coverage  of  the  participant- 
employee. 

(18)  Small  Business  Health  Options 
Program  (SHOP).  The  term  Small 
Business  Health  Options  Program 
(SHOP)  means  an  Exchange  established 
pursuant  to  section  1311  of  the 


Affordahle  Care  Act  and  defined  in  45 
CFR  155.20. 

(19)  State.  The  term  State  means  a 
State  as  defined  in  section  7701(a)(l()), 
including  the  District  of  Columbia. 

(20)  Tax-exempt  eligible  small 
enqdoyer.  'I’he  term  tax-exempt  eligible 
small  employer  nuYiinH  an  eligible  small 
lanployer  that  is  exemjjt  from  federal 
income  tax  under  section  501  (a)  as  an 
organization  de.scrihed  in  .section  501(c). 

(21 )  Tier.  The  term  tier  refers  to  a 
category  of  coverage  under  a  hmiefits 
package  that  varies  only  hy  the  mnnh(!r 
of  individuals  coveriid.  For  exaiiqjle, 
(nnployee-only  coverage,  dependent 
coverage,  and  family  coverage  would 
constitute  three  separate  tiers  of 
c:overage. 

(22)  Tobacco  surcharge.  The  term 
tobacco  surcharge  means  any  allowable 
differential  that  is  charged  for  insurance 
in  the  SHOP  Exchange  that  is 
attributable  to  tobacco  use  as  the  term 
tobacco  use  is  defined  in  45  CFR 
147.102(a)(l)(iv). 

(23)  United  States.  The  term  United 
States  means  United  States  as  defined  in 
section  7701(a)(9). 

(24)  Wages.  The  term  wages  for 
purposes  of  section  45R  means  wages  as 
defined  under  section  3121(a)  for 
purposes  of  the  Federal  Insurance 
Contributions  Act  (FICA),  determined 
without  regard  to  the  social  security 
wage  base  limitation  under  section 
3121(a)(1). 

(25)  Wellness  program.  The  term 
wellness  program  for  purposes  of 
section  45R  means  a  program  of  health 
promotion  or  disease  prevention  subject 
to  the  requirements  of  §  54.9802-l(f). 

(b)  Effective/applicability  date.  This 
section  is  applicable  for  periods  after 
2013.  For  rules  relating  to  certain  plan 
years  beginning  in  2014,  see  §  1.45R- 
3(i). 

§  1 .45R-2  Eligibility  for  the  credit. 

(a)  Eligible  small  employer.  To  be 
eligible  for  the  credit  under  section  45R, 
an  employer  must  be  an  eligible  small 
employer.  In  order  to  be  an  eligible 
small  employer,  with  respect  to  any 
taxable  year,  an  employer  must  have  no 
more  than  25  full-time  equivalent 
employees  (FTEs),  must  have  in  effect  a 
qualifying  arrangement,  and  the  average 
annual  wages  of  the  employer’s  FTEs 
must  not  exceed  an  amount  equal  to 
twice  the  dollar  amount  in  effect  under 
§  1.45R-3(c)(2).  For  purposes  of 
eligibility  for  the  credit  for  taxable  years 
beginning  in  or  after  2014,  a  qualifying 
arrangement  is  an  arrangement  that 
requires  an  employer  to  make  a 
nonelective  contribution  on  behalf  of 
each  employee  who  enrolls  in  a 
qualified  health  plan  (QHP)  offered  to 


employees  through  a  small  business 
health  options  program  (SHOP) 
l';xc;bange  in  an  amount  equal  to  a 
uniform  percentage  (not  le.ss  than  50 
])ercent)  of  tbe  premium  co.st  of  tbe 
QHP.  Notwithstanding  tbe  foregoing,  an 
emjjloyer  that  is  an  agency  or 
instrumentality  of  the  federal 
government,  or  of  a  State,  local  or 
Indian  tribal  government,  is  not  an 
eligible  small  employer  if  it  is  not  an 
organization  descrilxtd  in  section  501(c) 
that  is  exenqit  from  tax  under  siiction 
501(a).  An  (!m|)loyer  does  not  fail  to  be 
an  eligible  small  employer  merely 
b(!cause  its  (unployees  are  not 
performing  servici's  in  a  trade  or 
busine.ss  of  tbe  emjiloyer.  An  employer 
located  outside  tbe  United  States 
(inchiding  an  employer  located  in  a  U.S. 
territory)  must  have  income  effectively 
connected  with  the  conduct  of  a  trade 
or  business  in  the  United  States,  and 
otberwi.se  meet  the  requirements  of  this 
.section,  to  be  an  eligible  .small 
employer.  For  eligibility  standards  for 
SHOP  related  to  foreign  employers,  see 
45  CFR  155.710.  Paragraphs  (b)  through 
(f)  of  this  section  provide  the  rules  for 
determining  whether  the  requirements 
to  be  an  eligible  small  employer  are  met, 
including  rules  related  to  identifying 
and  counting  the  number  of  the 
employer’s  FTEs,  counting  the 
employees’  hours  of  service,  and 
determining  the  employer’s  average 
annual  FTE  wages  for  the  taxable  year. 
For  rules  on  determining  whether  the 
uniform  percentage  requirement  is  met, 
see  §  1.45R-4. 

(b)  Application  of  section  414 
employer  aggregation  rules.  All 
employers  treated  as  a  single  employer 
under  section  414(b),  (c),  (m)  or  (o)  are 
treated  as  a  single  employer  for 
purposes  of  this  section.  Thus,  all 
employees  of  a  controlled  group  under 
section  414(b),  (c)  or  (o),  or  an  affiliated 
service  group  under  section  414(m),  are 
taken  into  account  in  determining 
whether  any  member  of  the  controlled 
group  or  affiliated  service  group  is  an 
eligible  small  employer.  Similarly,  all 
wages  paid  to,  and  premiums  paid  for, 
employees  by  the  members  of  the 
controlled  group  or  affiliated  service 
group  are  taken  into  account  when 
determining  the  amount  of  the  credit  for 
a  group  treated  as  a  single  employer 
under  these  rules. 

(c)  Employees  token  into  account.  To 
be  eligible  for  the  credit,  an  employer 
must  have  employees  as  defined  in 

§  1.45R-1  (a)(5)  during  the  taxable  year. 
All  such  employees  of  the  eligible  small 
employer  are  taken  into  account  for 
purposes  of  determining  the  employer’s 
FTEs  and  average  annual  FTE  wages. 
Employees  include  employees  who 
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terminate  emplo5rment  during  the  year 
for  which  the  credit  is  being  claimed, 
employees  covered  under  a  collective 
bargaining  agreement,  and  employees 
who  do  not  enroll  in  a  QHP  offered  by 
the  employer  through  a  SHOP 
Exchange. 

(d)  Determining  the  hours  of  service 
performed  by  employees — (1)  In  general. 
An  employee’s  hours  of  service  for  a 
year  include  each  hour  for  which  an 
employee  is  paid,  or  entitled  to 
payment,  for  the  performance  of  duties 
for  the  employer  during  the  employer’s 
taxable  year.  It  also  includes  each  hour 
for  which  an  employee  is  paid,  or 
entitled  to  payment,  by  the  employer  on 
account  of  a  period  of  time  during 
which  no  duties  are  performed  due  to 
vacation,  holiday,  illness,  incapacity 
(including  disability),  layoff,  jury  duty, 
military  duty  or  leave  of  absence  (except 
that  no  more  than  160  hours  of  service 
are  required  to  be  counted  for  an 
employee  on  account  of  any  single 
continuous  period  during  which  the 
employee  performs  no  duties). 

(2)  Permissible  methods.  In 
calculating  the  total  number  of  hours  of 
service  that  must  be  taken  into  account 
for  an  employee  during  the  taxable  year, 
eligible  small  employers  need  not  use 
the  same  method  for  all  employees,  and 
may  apply  different  methods  for 
different  classifications  of  employees  if 
the  classifications  are  reasonable  and 
consistently  applied.  Eligible  small 
employers  may  change  the  method  for 
calculating  employees’  hours  of  service 
for  each  taxable  year.  An  eligible  small 
employer  may  use  any  of  the  following 
three  methods. 

(i)  Actual  hours  worked.  An  employer 
may  use  the  actual  hours  of  service 
provided  by  employees  including  hours 
worked  and  any  other  hours  for  which 
payment  is  made  or  due  (as  described  in 
paragraph  (d)(1)  of  this  section). 

(ii)  Days-worked  equivalency.  An 
employer  may  use  a  days-worked 
equivalency  whereby  the  employee  is 
credited  with  8  hours  of  service  for  each 
day  for  which  the  employee  would  be 
required  to  be  credited  with  at  least  one 
hour  of  service  under  paragraph  (d)(1)  of 
this  section. 

(iii)  Weeks-worked  equivalency.  An 
employer  may  use  a  weeks-worked 
equivalency  whereby  the  employee  is 
credited  with  40  hours  of  service  for 
each  week  for  which  the  employee 
would  be  required  to  be  credited  with 
at  least  one  hour  of  service  under 
paragraph  (d)(1)  of  this  section. 

(3)  Examples.  The  following  examples 
illustrate  the  rules  of  paragraph  (d)  of 
this  section: 

Example  1.  Counting  hours  of  service  by 
hours  actually  worked  or  for  which  payment 


is  made  or  due.  (i)  Facts.  An  eligible  small 
employer  (Employer)  has  payroll  records  that 
indicate  that  Employee  A  worked  2,000 
hours  and  that  Employer  paid  Employee  A 
for  an  additional  80  hours  on  account  of 
vacation,  holiday  and  illness.  Employer  uses 
the  actual  hours  worked  method  described  in 
paragraph  (d)(2)(i)  of  this  section. 

(ii)  Conclusion.  Under  this  method  of 
counting  hours.  Employee  A  must  be 
credited  with  2,080  homrs  of  service  (2,000 
hours  worked  and  80  hours  for  which 
payment  was  made  or  due). 

Example  2.  Counting  hours  of  service 
under  days-worked  equivalency,  (i)  Facts. 
Employee  B  worked  from  8:00  am  to  12:00 
pm  every  day  for  200  days.  Employer  uses 
the  days-worked  equivalency  method 
described  in  paragraph  (d)(2)(ii)  of  this 
section. 

(ii)  Conclusion.  Under  this  method  of 
counting  hours.  Employee  B  must  be  credited 
with  1 ,600  hours  of  service  (8  hours  for  each 
day  Employee  B  would  otherwise  be  credited 
with  at  least  1  hour  of  service  x  200  days). 

Example  3.  Counting  hours  of  service 
under  weeks-worked  equivalency,  (i)  Facts. 
Employee  C  worked  49  weeks,  took  2  weeks 
of  vacation  with  pay,  and  took  1  week  of 
leave  without  pay.  Employer  uses  the  weeks- 
worked  equivalency  method  described  in 
paragraph  (d)(2)(iii)  of  this  section. 

(ii)  Conclusion.  Under  this  method  of 
counting  hours,  Employee  C  must  be  credited 
with  2,040  hours  of  service  (40  hours  for  each 
week  during  which  Employee  C  would 
otherwise  be  credited  with  at  least  1  hour  of 
service  x  51  weeks). 

Example  4.  Excluded  employees,  (i)  Facts. 
Employee  D  worked  3  consecutive  weeks  at 
32  hours  per  week  diming  the  holiday  season. 
Employee  D  did  not  work  during  the 
remainder  of  the  year.  Employee  E  worked 
limited  hours  after  school  from  time  to  time 
through  the  year  for  a  total  of  350  hours. 
Employee  E  does  not  work  through  the 
summer.  Employer  uses  the  actual  hours 
worked  method  described  in  paragraph 
(d)(2)(i)  of  this  section. 

(ii)  Conclusion.  Employee  D  is  a  seasonal 
employee  who  worked  for  120  days  or  less 
for  Employer  during  the  year.  Employee  D’s 
hours  are  not  counted  when  determining  the 
hours  of  service  of  Employer’s  employees. 
Employee  E  works  throughout  most  of  the 
year  and  is  not  a  seasonal  employee. 
Employer  counts  Employee  E’s  350  hours  of 
service  during  the  year. 

(e)  FTE  Calculation — (1)  In  general. 
The  number  of  an  employer’s  FTEs  is 
determined  by  dividing  the  total  hours 
of  service,  determined  in  accordance 
with  paragraph  (d)  of  this  section, 
credited  during  the  year  to  employees 
taken  into  account  under  paragraph  (c) 
of  this  section  (but  not  more  than  2,080 
hours  for  any  employee)  by  2,080.  The 
result,  if  not  a  whole  number,  is  then 
rounded  to  the  next  lowest  whole 
number.  If,  however,  after  dividing  the 
total  hours  of  service  by  2,080,  tbe 
resulting  number  is  less  than  one,  the 
employer  rounds  up  to  one  FTE. 


(2)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(e)  of  this  section: 

Example.  Determining  the  number  of  FTEs. 
(i)  Facts.  A  sole  proprietor  pays  5  employees 
wages  for  2,080  hours  each,  pays  3 
employees  wages  for  1,040  hours  each,  and 
pays  1  employee  wages  for  2,300  hours.  One 
of  the  employees  working  2,080  hours  is  the 
sole  proprietor’s  nephew.  The  sole 
proprietor’s  FTEs  would  be  calculated  as 
follows:  8,320  hours  of  service  for  the  4 
employees  paid  for  2,080  hours  each  (4  x 
2,080);  the  sole  proprietor’s  nephew  is 
excluded  from  the  FTE  calculation:  3,120 
hours  of  service  for  the  3  employees  paid  for 
1,040  hours  each  (3  x  1,040);  and  2,080  hours 
of  service  for  the  1  employee  paid  for  2,300 
hours  (lesser  of  2,300  and  2,080).  The  sum  of 
the  included  hours  of  service  equals  13,520 
hours  of  service. 

(ii)  Conclusion.  The  sole  proprietor’s  FTEs 
equal  6  (13,520  divided  by  2,080  =  6.5, 
rounded  to  the  next  lowest  whole  number). 

(f)  Determining  the  employer’s 
average  annual  FTE  wages — (1)  In 
general.  All  wages  paid  to  employees 
(including  overtime  pay)  are  taken  into 
account  in  computing  an  eligible  small 
employer’s  average  aimual  FTE  wages. 
The  average  annual  wages  paid  by  an 
employer  for  a  taxable  year  is 
determined  by  dividing  the  total  wages 
paid  by  the  eligible  small  employer 
during  the  employer’s  taxable  year  to 
employees  taken  into  account  under 
paragraph  (c)  of  this  section  by  the 
number  of  the  employer’s  FTEs  for  the 
year.  The  result  is  then  rounded  down 
to  the  nearest  $1,000  (if  not  otherwise  a 
multiple  of  $1,000).  For  purposes  of 
determining  the  employer’s  average 
annual  wages  for  the  taxable  year,  only 
wages  that  are  paid  for  hours  of  service 
determined  under  paragraph  (d)  of  this 
section  are  taken  into  account. 

(2)  Example.  The  following  example 
illustrates  the  provision  of  paragraphs 
(e)  and  (f)  of  this  section: 

Example,  (i)  Facts.  An  employer  has  26 
FTEs  with  average  annual  wages  of  $23,000. 
Only  22  of  the  employer’s  employees  enroll 
for  coverage  offered  by  the  employer  through 
a  SHOP  Exchange. 

(ii)  Conclusion.  The  hours  of  service  and 
wages  of  all  employees  are  taken  into 
consideration  in  determining  whether  the 
employer  is  an  eligible  small  employer  for 
purposes  of  the  credit.  Because  the  employer 
does  not  have  fewer  than  25  FTEs  for  the 
taxable  year,  the  employer  is  not  an  eligible 
small  employer  for  purposes  of  this  section, 
oven  if  fewer  than  25  employees  (or  FTEs) 
enroll  for  coverage  through  the  SHOP 
Exchange. 

(g)  Effective/applicability  date.  'I’his 
section  is  applicable  for  periods  after 
2013.  For  transition  rules  relating  to 
certain  plan  years  beginning  in  2014, 
see  §1.45R-3(i). 
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§  1 .45R-3  Calculating  the  credit. 

(а)  In  general.  The  tax  credit  available 
to  an  eligible  small  employer  equals  50 
percent  of  the  eligible  small  employer’s 
premium  payments  made  on  behalf  of 
its  employees  under  a  qualifying 
arrangement,  or  in  the  case  of  a  tax- 
exempt  eligible  small  employer,  35 
percent  of  the  employer’s  premium 
payments  made  on  behalf  of  its 
employees  under  a  qualifying 
arrangement.  The  employer’s  tax  credit 
is  subject  to  the  following  adjustments 
and  limitations: 

(1)  The  average  premium  limitation 
for  the  small  group  market  in  the  rating 
area  in  which  the  employee  enrolls  for 
coverage,  described  in  paragraph  (b)  of 
this  section; 

(2)  The  credit  phaseout  described  in 
paragraph  (c)  of  this  section; 

(3)  The  net  premimn  payment 
limitation  in  the  case  of  State  credits  or 
subsidies  described  in  paragraph  (d)  of 
this  section; 

(4)  The  payroll  tax  limitation  for  a  tax- 
exempt  eligible  small  employer 
described  in  paragraph  (e)  of  this 
section; 

(5)  The  two-consecutive-taxable  year- 
credit  period  limitation,  described  in 
paragraph  (f)  of  this  section; 

(б)  The  rules  with  respect  to  the 
premium  payments  taken  into  account, 
described  in  paragraph  (g)  of  this 
section; 

(7)  The  rules  with  respect  to  credits 
applicable  to  trusts,  estates,  regulated 
investment  companies,  real  estate 
investment  trusts  and  cooperatives 
described  in  paragraph  (h)  of  this 
section;  and 

(8)  The  transition  relief  for  2014 
described  in  paragraph  (i)  of  this 
section. 

(b)  Average  premium  limitation — (1) 

In  general.  The  amount  of  an  eligible 
small  employer’s  premium  payments 
that  is  taken  into  account  in  calculating 
the  credit  is  limited  to  the  premium 
payments  the  employer  would  have 
made  under  the  same  arrangement  if  the 
average  premium  for  the  small  group 
market  in  the  rating  area  in  which  the 
employee  enrolls  for  coverage  were 
substituted  for  the  actual  premium. 

(2)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph 
(b)(1)  of  this  section: 

Example  1.  (kmiparing  premium  payments 
to  average  premium  for  small  group  market. 
(i)  h’aets.  An  oligible  small  omploycr 
(Employer)  offers  a  health  insurance  plan 
with  employee-only  and  SHOE  dependent 
coverage  through  a  small  husiness  options 
program  (SHOP)  Exchange.  Employer  has  9 
foil-time  ecpiivalent  employees  (FTEs)  with 
average  annual  wages  of  $23,000  per  FTE.  All 
9  employees  are  employees  as  defined  under 


§  1.45R-1  (a)(5).  Six  employees  are  enrolled 
in  employee-only  coverage  and  5  of  these  6 
employees  have  also  enrolled  either  one 
child  or  one  spouse  in  SHOP  dependent 
coverage.  Employer  pays  50%  of  the 
premiums  for  all  employees  enrolled  in 
employee-only  coverage  and  50%  of  the 
premiums  for  all  employees  who  enrolled 
family  members  in  SHOP  dependent 
coverage  (and  the  employee  is  responsible  for 
the  remainder  in  each  case).  The  premiums 
are  $4,000  a  year  for  employee-only  coverage 
and  $3,000  a  year  for  each  individual 
enrolled  in  SHOP  dependent  coverage.  The 
average  premium  for  the  small  group  market 
in  Employer’s  rating  area  is  $5,000  for 
employee-only  coverage  and  $4,000  for  each 
individual  enrolled  in  SHOP  dependent 
coverage.  Employer’s  premium  payments  for 
each  FTE  ($2,000  for  employee-only  coverage 
and  $1 ,500  for  SHOP  dependent  coverage)  do 
not  exceed  50  percent  of  the  average 
premium  for  the  small  group  market  in 
Employer’s  rating  area  ($2,500  for  employee- 
only  coverage  and  $2,000  for  each  individual 
enrolled  in  SHOP  dependent  coverage). 

(ii)  Conclusion.  The  amount  of  premiums 
paid  by  Employer  for  purposes  of  computing 
the  credit  equals  $19,500  ((6  x  $2,000)  plus 
(5  X  $1,500)). 

Example  2.  Premium  payments  exceeding 
average  premium  for  small  group  market,  (i) 
Facts.  Same  facts  as  Example  1 ,  except  that 
the  premiums  are  $6,000  for  employee-only 
coverage  and  $5,000  for  each  dependent 
enrolled  in  coverage.  Employer’s  premium 
payments  for  each  employee  ($3,000  for 
employee-only  coverage  and  $2,500  for 
SHOP  dependent  coverage)  exceed  50%  of 
the  average  premium  for  the  small  group 
market  in  Employer’s  rating  area  ($2,500  for 
self-only  coverage  and  $2,000  for  family 
coverage). 

(ii)  Conclusion.  The  amount  of  premiums 
paid  by  Employer  for  purposes  of  computing 
the  credit  equals  $25,000  ((6  x  $2,500)  plus 
(5  X  $2,000)). 

(c)  Credit  phaseout — (1)  In  general. 
The  tax  credit  is  subject  to  a  reduction 
(but  not  reduced  below  zero)  if  the 
employer’s  FTEs  exceed  10  or  average 
annual  FTE  wages  exceed  $25,000.  If  the 
number  of  FTEs  exceeds  10,  the 
reduction  is  determined  by  multiplying 
the  otherwise  applicable  credit  amount 
by  a  fraction,  the  numerator  of  which  is 
the  number  of  FTEs  in  excess  of  10  and 
the  denominator  of  which  is  15.  If 
average  annual  FTE  wages  exceed 
$25,000,  the  reduction  is  determined  by 
multiplying  the  otherwise  applicable 
credit  amount  by  a  fraction,  the 
numerator  of  which  is  the  amount  by 
which  average  annual  FTE  wages 
exceed  $25,000  and  the  denominator  of 
which  is  $25,000.  In  both  cases,  the 
result  of  the  calculation  is  subtracted 
from  the  otherwise  applicable  credit  to 
determine  the  credit  to  which  the 
employer  is  entitled.  For  an  employer 
with  both  more  than  10  FTEs  and 
average  annual  FTE  wages  exceeding 


$25,000,  the  total  reduction  is  the  sum 
of  the  two  reductions. 

(2)  $25,000  dollar  amount  adjusted 
for  inflation.  For  taxable  years  beginning 
in  a  calendar  year  after  2013,  each 
reference  to  “$25,000”  in  paragraph 
(c)(1)  of  this  section  is  replaced  with  a 
dollar  amount  equal  to  $25,000 
multiplied  by  the  cost-of-living 
adjustment  under  section  1(f)(3)  for  the 
calendar  year,  determined  by 
substituting  “calendar  year  2012”  for 
“calendar  year  1992”  in  section 
1(f)(3)(B). 

(3)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraph  (c) 
this  section.  For  purposes  of  these 
examples,  no  employer  is  a  tax-exempt 
organization  and  no  other  adjustments 
or  limitations  on  the  credit  apply  other 
than  those  adjustments  and  limitations 
explicitly  set  forth  in  the  example. 

Example  1.  Calculating  the  maximum 
credit  for  an  eligible  small  employer  without 
an  applicable  credit  phaseout,  (i)  Facts.  An 
eligible  small  employer  (Employer)  has  9 
FTEs  with  average  annual  wages  of  $23,000. 
Employer  pays  $72,000  in  health  insurance 
premiums  for  those  employees  (which  does 
not  exceed  the  total  average  premium  for  the 
small  group  market  in  the  rating  area),  and 
otherwise  meets  the  requirements  for  the 
credit. 

(ii)  Conclusion.  Employer’s  credit  equals 
$36,000  (50%  X  $72,000). 

Example  2.  Calculating  the  credit  phaseout 
if  the  number  of  FTEs  exceeds  10  or  average 
annual  wages  exceed  $25,000,  as  adjusted  for 
inflation,  (i)  Facts.  An  eligible  small 
employer  (Employer)  has  12  FTEs  and 
average  annual  FTE  wages  of  $30,000  in  a 
year  when  the  amount  in  paragraph  (c)(1)  of 
this  section,  as  adjusted  for  inflation,  is 
$25,000.  Employer  pays  $96,000  in  health 
insurance  premiums  for  its  employees 
(which  does  not  exceed  the  average  premium 
for  the  small  group  market  in  the  rating  area) 
and  otherwise  meets  the  requirements  for  the 
credit. 

(ii)  Conclusion.  The  initial  amount  of  the 
credit  is  determined  before  any  reduction 
(50%  X  $96,000)  =  $48,000.  The  credit 
reduction  for  FTEs  in  excess  of  10  is  $6,400 
($48,000  X  2/15).  The  credit  reduction  for 
average  annual  FTE  wages  in  excess  of 
$25,000  is  $9,600  ($48,000  x  $5,000/$25,000), 
resulting  in  a  total  credit  reduction  of 
$16,000  ($6,400  -I-  $9,600).  Employer’s  total 
tax  credit  equals  $32,000  ($48,000 -$16,000). 

(d)  State  credits  and  subsidies  for 
health  insurance — (1)  Payments  to 
employer.  If  the  employer  is  entitled  to 
a  State  tax  credit  or  a  premium  subsidy 
that  is  paid  directly  to  the  employer,  the 
premium  payment  made  by  the 
employer  is  not  reduced  by  the  credit  or 
subsidy  for  purposes  of  determining 
whether  the  employer  has  satisfied  the 
requirement  to  pay  an  amount  equal  to 
a  uniform  percentage  (not  less  than  50 
percent)  of  the  premium  cost.  Also, 
except  as  described  in  paragraph  (d)(3) 
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of  this  section,  the  maximvim  amount  of 
the  credit  is  not  reduced  by  reason  of  a 
State  tax  credit  or  subsidy  or  by  reason 
of  payments  by  a  State  directly  to  an 
employer. 

(2)  Payments  to  issuer.  If  a  State 
makes  payments  directly  to  an 
insurance  company  (or  another  entity 
licensed  under  State  law  to  engage  in 
the  business  of  insurance)  to  pay  a 
portion  of  the  premium  for  coverage  of 
an  employee  enrolled  for  coverage 
through  a  SHOP  Exchange,  the  State  is 
treated  as  making  these  payments  on 
behalf  of  the  employer  for  purposes  of 
determining  whether  the  employer  has 
satisfied  the  requirement  to  pay  an 
amount  equal  to  a  uniform  percentage 
(not  less  than  50  percent)  of  the 
premium  cost  of  coverage.  Also,  except 
as  described  below  in  paragraph  (d)(3) 
of  this  section,  these  premium  payments 
by  the  State  are  treated  as  an  employer 
contribution  under  this  section  for 
purposes  of  calculating  the  credit. 

(3)  Credits  may  not  exceed  net 
premium  payment.  Regardless  of  the 
application  of  paragraphs  (d)(1)  and  (2) 
of  this  section,  in  no  event  may  the 
amount  of  the  credit  exceed  the  amount 
of  the  employer’s  net  premium 
payments  as  defined  in  §  1.45R-l(a)(ll). 

(4)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraphs 

(d)(1)  through  (3)  of  this  section.  For 
purposes  of  these  examples,  each 
employer  is  an  eligible  small  employer 
that  is  not  a  tax-exempt  organization 
and  the  eligible  small  employer’s 
taxable  year  and  plan  year  begin  during 
or  after  2014.  No  other  adjustments  or 
limitations  on  the  credit  apply  other 
than  those  adjustments  and  limitations 
explicitly  set  forth  in  the  example. 

Example  1.  State  premium  subsidy  paid 
directly  to  employer,  (i)  Facts.  The  State  in 
which  an  eligible  small  employer  (Employer) 
operates  provides  a  health  insurance 
premium  subsidy  of  up  to  40%  of  the  health 
insurance  premiums  for  each  eligible 
employee.  The  State  pays  the  subsidy 
directly  to  Employer.  Employer  has  one 
employee,  Employee  D.  Employee  D’s  health 
insurance  premiums  are  $100  per  month  and 
are  paid  as  follows:  $80  by  Employer  and  $20 
by  Employee  D  through  salary  reductions  to 
a  cafeteria  plan.  The  State  pays  Employer  $40 
per  month  as  a  subsidy  for  Employer’s 
payment  of  insurance  premiums  on  behalf  of 
Employee  D.  Employer  is  otherwise  an 
eligible  small  employer  that  meets  the 
requirements  for  the  credit. 

(ii)  Conclusion.  For  purposes  of  calculating 
the  credit,  the  amount  of  premiums  paid  by 
the  employer  is  $80  per  month  (the  premium 
payment  by  the  Employer  without  regard  to 
the  subsidy  from  the  State).  The  maximum 
credit  is  $40  ($80  x  50%). 

Example  2.  State  premium  subsidy  paid 
directly  to  insurance  company,  (i)  Facts.  The 
State  in  which  Employer  operates  provides  a 


health  insiuance  premium  subsidy  of  up  to 
30%  for  each  eligible  employee.  Employer 
has  one  employee,  Employee  E.  Employee  E 
is  enrolled  in  employee-only  coverage 
through  a  qualified  health  plan  (QHP)  offered 
by  Employer  through  a  SHOP  Exchange. 
Employee  E’s  health  insurance  premiums  are 
$100  per  month  and  are  paid  as  follows:  $50 
by  Employer;  $30  by  the  State  and  $20  by  the 
employee.  The  State  pays  the  $30  per  month 
directly  to  the  insurance  company  and  the 
insurance  company  bills  Employer  for  the 
employer  and  employee’s  share,  which  equal 
$70  per  month.  Employer  is  otherwise  an 
eligible  small  employer  that  meets  the 
requirements  for  the  credit. 

(ii)  Conclusion.  For  purposes  of  calculating 
the  amount  of  the  credit,  the  amount  of 
premiums  paid  by  Employer  is  $80  per 
month  (the  sum  of  Employer’s  payment  and 
the  State’s  payment).  The  maximum  credit  is 
$40  ($80  x50%). 

Example  3.  Credit  limited  by  employer’s 
net  premium  payment,  (i)  Facts.  The  State  in 
which  Employer  operates  provides  a  health 
insurance  premium  subsidy  of  up  to  50%  for 
each  eligible  employee.  Employer  has  one 
employee.  Employee  F.  Employee  F  is 
enrolled  in  employee-only  coverage  under 
the  QHP  offered  to  Employee  F  by  Employer 
through  a  SHOP  Exchange.  Employee  F’s 
health  insurance  premiums  are  $100  per 
month  and  are  paid  as  follows:  $20  by 
Employer:  $50  by  the  State  and  $30  by 
Employee  F.  The  State  pays  the  $50  per 
month  directly  to  the  insurance  company  and 
the  insurance  company  bills  Employer  for  tbe 
employer’s  and  employee’s  shares,  which 
total  $50  per  month.  The  amount  of 
premiums  paid  by  Employer  (the  sum  of 
Employer’s  payment  and  the  State’s 
payment)  is  $70  per  month,  which  is  more 
than  50%  of  the  $100  monthly  premium 
payment.  The  amount  of  the  premium  for 
calculating  the  credit  is  also  $70  per  month. 

(ii)  Conclusion.  The  maximum  credit 
without  adjustments  or  limitations  is  $35 
($70  X  50%).  Employer’s  net  premium 
payment  is  $20  (the  amount  actually  paid  by 
Employer  excluding  the  State  subsidy). 
Because  the  credit  may  not  exceed 
Employer’s  net  premium  payment,  the  credit 
is  $20  (the  lesser  of  $35  or  $20). 

(e)  Payroll  tax  limitation  for  tax- 
exempt  eligible  small  employers — (1)  In 
general.  For  a  tax-exempt  eligible 
employer,  the  amount  of  the  credit 
claimed  cannot  exceed  the  total  amount 
of  payroll  taxes  (as  defined  in  §  1.45R- 
1(a) (13))  of  the  employer  during  the 
calendar  year  in  which  the  taxable  year 
begins. 

(2)  Example.  The  following  example 
illustrates  the  provisions  of  paragraph 
(e)(1)  of  this  section.  For  purposes  of 
this  example,  the  eligible  small 
employer’s  taxable  year  and  plan  year 
begin  during  or  after  2014.  No  other 
adjustments  or  limitations  on  the  credit 
apply  other  than  those  adjustments  and 
limitations  explicitly  set  forth  in  the 
example. 

Example.  Calculating  the  maximum  credit 
for  a  tax-exempt  eligible  small  employer,  (i) 


Facts.  Employer  is  a  tax-exempt  eligible 
small  employer  that  bas  10  FTEs  with 
average  annual  wages  of  $21,000.  Employer 
pays  $80,000  in  health  insurance  premiums 
for  its  employees  (which  does  not  exceed  the 
average  premium  for  the  small  group  market 
in  the  rating  area)  and  otherwise  meets  the 
requirements  for  the  credit.  The  total  amount 
of  Employer’s  payroll  taxes  equals  $30,000. 

(ii)  Conclusion.  The  initial  amount  of  the 
credit  is  determined  before  any  reduction: 

(35%  X  $80,000)  =  $28,000,  and  Employer’s 
payroll  taxes  are  $30,000.  The  total  tax  credit 
equals  $28,000  (the  lesser  of  $28,000  and 
$30,000). 

(f)  Two-consecutive-taxable-year 
credit  period  limitation.  The  credit  is 
available  to  an  eligible  small  employer, 
including  a  tax-exempt  eligible  small 
employer,  only  during  that  employer’s 
credit  period.  For  a  transition  rule  for 
2014,  see  paragraph  (i)  of  this  section. 

To  prevent  the  avoidance  of  the  two- 
year  limit  on  the  credit  period  through 
the  use  of  successor  entities,  a  successor 
entity  and  a  predecessor  entity  are 
treated  as  the  same  employer.  For  this 
purpose,  the  rules  for  identifying 
successor  entities  under  §  31.3 121(a)(1)- 
1(b)  apply.  Accordingly,  for  example,  if 
an  eligible  small  employer  claims  the 
credit  for  the  2014  and  2015  taxable 
years,  that  eligible  small  employer’s 
credit  period  will  have  expired  so  that 
any  successor  employer  to  that  eligible 
small  employer  will  not  be  able  to  claim 
the  credit  for  any  subsequent  taxable 
years. 

(g)  Premium  payments  by  the 
employer  for  a  taxable  year — (1)  In 
general.  Only  premiums  paid  by  an 
eligible  small  employer  or  tax-exempt 
eligible  small  employer  on  behalf  of 
each  employee  enrolled  in  a  QHP  or 
payments  paid  to  the  issuer  in 
accordance  with  paragraph  (d)(2)  of  this 
section  are  counted  in  calculating  the 
credit.  If  an  eligible  small  employer 
pays  only  a  portion  of  the  premiums  for 
the  coverage  provided  to  employees 
(with  employees  paying  the  rest),  only 
the  portion  paid  by  the  employer  is 
taken  into  account.  Premiums  paid  on 
behalf  of  seasonal  workers  may  be 
counted  in  determining  the  amount  of 
the  credit  (even  though  seasonal  worker 
wages  and  hours  of  service  are  not 
included  in  the  FTE  calculation  and 
average  annual  FTE  wage  calculation 
unless  the  seasonal  worker  works  for  the 
employer  on  more  than  120  days  dming 
the  taxable  year).  Subject  to  the  average 
premimn  limitation,  premiums  paid  on 
behalf  of  an  employee  with  respect  to 
any  individuals  who  are  or  may  become 
eligible  for  coverage  under  the  terms  of 
the  plan  because  of  a  relationship  to  the 
employee  (including  through  family 
coverage  or  SHOP  dependent  coverage) 
may  also  be  taken  into  account  in 
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determining  the  amount  of  the  credit. 
(However,  premiums  paid  for  SHOP 
dependent  coverage  are  not  taken  into 
account  in  determining  whether  the 
uniform  percentage  requirement  is  met, 
see  §1.45R-4(hK5).) 

(2)  Excluded  amounts — (i)  Salary 
reduction  amounts.  Any  premium  paid 
pursuant  to  a  salary  reduction 
arrangement  under  a  section  125 
cafeteria  plan  is  not  treated  as  paid  hy 
the  employer  for  purposes  of  section 
45R  and  these  regulations.  For  this 
purpose,  premiums  paid  with  employer- 
provided  flex  credits  that  employees 
may  elect  to  receive  as  cash  or  other 
taxable  benefits  are  treated  as  paid 
pursuant  to  a  salary  reduction 
arrangement  under  a  section  125 
cafeteria  plan. 

(ii)  HSAs,  HRAs,  and  FSAs.  Employer 
contributions  to,  or  amounts  made 
available  under,  health  savings 
accounts,  reimbursement  arrangements, 
and  health  flexible  spending 
arrangements  are  not  taken  into  account 
in  determining  the  premium  payments 
by  the  employer  for  a  taxable  year. 

(h)  Rules  applicable  to  trusts,  estates, 
regulated  investment  companies,  real 
estate  investment  trusts  and  cooperative 
organizations.  Rules  similar  to  the  rules 
of  section  52(d)  and  (e)  and  the 
regulations  thereunder  apply  in 
calculating  and  apportioning  the  credit 
with  respect  to  a  trust,  estate,  a 
regulated  investment  company  or  real 
estate  investment  trusts  or  cooperative 
organization. 

(i)  Transition  rule  for  2014 — (1)  In 
general.  This  paragraph  (i)  applies  if  as 
of  August  26,  2013,  an  eligible  small 
employer  offers  coverage  for  a  health 
plan  year  that  begins  on  a  date  other 
than  the  first  day  of  its  taxable  year.  In 
such  a  case,  if  the  eligible  small 
employer  has  a  health  plan  year 
beginning  after  January  1,  2014  but 
before  January  1,  2015  (2014  health  plan 
year)  that  begins  after  the  start  of  its  first 
taxable  year  beginning  on  or  after 
January  1,  2014  (2014  taxable  year),  and 
the  employer  offers  one  or  more  QHPs 
to  its  employees  through  a  SHOP 
Exchange  as  of  the  first  day  of  its  2014 
health  plan  year,  then  the  eligible  small 
employer  is  treated  as  offering  coverage 
through  a  SHOP  Exchange  for  its  entire 
2014  taxable  year  for  purposes  of 
section  45R  if  the  health  care  coverage 
provided  from  the  first  day  of  the  2014 
taxable  year  through  the  day 
immediately  preceding  the  first  day  of 
the  2014  health  plan  year  would  have 
qualified  for  a  credit  under  section  45R 
using  the  rules  applicable  to  taxable 
years  beginning  before  January  1,  2014. 
If  the  eligible  small  employer  claims  the 
section  45R  credit  in  the  2014  taxable 


year,  the  2014  taxable  year  begins  the 
first  year  of  the  credit  period. 

(2)  Example.  The  following  example 
illustrates  the  rule  of  this  paragraph  (i) 
of  this  section.  For  purposes  of  this 
example,  it  is  assumed  that  the  eligible 
small  employer  is  not  a  tax-exempt 
organization  and  that  no  other 
adjustments  or  limitations  on  the  credit 
apply  other  than  those  adjustments  and 
limitations  explicitly  set  forth  in  the 
example. 

Example,  (i)  Facts.  An  eligible  small 
employer  (Employer)  has  a  2014  taxable  year 
that  begins  January  1,  2014  and  ends  on 
December  31,  2014.  As  of  August  26,  2013, 
Employer  had  a  2014  health  plan  year  that 
begins  July  1,  2014  and  ends  June  30,  2015. 
Employer  offers  a  QHP  through  a  SHOP 
Exchange  the  coverage  under  which  begins 
July  1,  2014.  Employer  also  provides  other 
coverage  from  January  1,  2014  through  June 
30,  2014  that  would  have  qualified  for  a 
credit  under  section  45R  based  on  the  rules 
applicable  to  taxable  years  beginning  before 
2014. 

(ii)  Conclusion.  Employer  may  claim  the 
credit  at  the  50%  rate  under  section  45R  for 
the  entire  2014  taxable  year  using  the  rules 
under  this  paragraph  (i)  of  this  section. 
Accordingly,  in  calculating  the  credit. 
Employer  may  count  premiums  paid  for  the 
coverage  from  January  1,  2014  through  June 
30,  2014,  as  well  as  premiums  paid  for  the 
coverage  from  July  1,  2014  through  December 
31, 2014.  If  Employer  claims  the  credit  for 
the  2014  taxable  year,  that  taxable  year  is  the 
first  year  of  the  credit  period. 

(j)  Effective/applicability  date.  This 
section  is  applicable  for  periods  after 
2013.  For  transition  rules  relating  to 
certain  plan  years  beginning  in  2014, 
see  paragraph  (i)  of  this  section. 

§  1 .45R-4  Uniform  percentage  of  premium 
paid. 

(a)  In  general.  An  eligible  small 
employer  must  pay  a  uniform 
percentage  (not  less  than  50  percent)  of 
the  premium  for  each  employee 
enrolled  in  a  qualified  health  plan 
(QHP)  offered  to  employees  by  the 
employer  through  a  small  business 
health  options  program  (SHOP) 
Exchange. 

(b)  Employers  offering  one  QHP.  An 
employer  that  offers  a  single  QHP 
through  a  SHOP  Exchange  must  satisfy 
the  requirements  of  this  paragraph  (b). 

(1)  Employers  offering  one  QHP, 
employee-only  coverage,  composite 
billing.  For  an  eligible  small  employer 
offering  employee-only  coverage  and 
using  composite  billing,  the  employer 
satisfies  the  requirements  of  this 
paragraph  if  it  pays  the  same  amount 
toward  the  premium  for  each  employee 
receiving  employee-only  coverage  under 
the  QHP,  and  that  amount  is  equal  to  at 
least  50  percent  of  the  premium  for 
employee-only  coverage. 


(2)  Employers  offering  one  QHP,  other 
tiers  of  coverage,  composite  billing.  For 
an  eligible  small  employer  offering  one 
QHP  providing  at  least  one  tier  of 
coverage  with  a  higher  premium  than 
employee-only  coverage  and  using 
composite  billing,  the  employer  satisfies 
the  requirements  of  this  paragraph  (b)(2) 
if  it  either — 

(i)  Pays  an  amount  for  each  employee 
enrolled  in  that  more  expensive  tier  of 
coverage  that  is  the  same  for  all 
employees  and  that  is  no  less  than  the 
amount  that  the  employer  would  have 
contributed  toward  employee-only 
coverage  for  that  employee,  or 

(ii)  Meets  the  requirements  of 
paragraph  (b)(1)  of  this  section  for  each 
tier  of  coverage  that  if  offers. 

(3)  Employers  offering  one  QHP, 
employee-only  coverage,  list  billing.  For 
an  eligible  small  employer  offering  one 
QHP  providing  only  employee-only 
coverage  and  using  list  billing,  the 
employer  satisfies  the  requirements  of 
this  paragraph  (b)(3)  if  either — 

(i)  The  employer  pays  toward  the 
premium  an  amount  equal  to  a  uniform 
percentage  (not  less  than  50  percent)  of 
the  premium  charged  for  each 
employee,  or 

(li)  The  employer  converts  the 
individual  premiums  for  employee-only 
coverage  into  an  employer-computed 
composite  rate  for  self-only  coverage, 
and,  if  an  employee  contribution  is 
required,  each  employee  who  receives 
coverage  under  the  QHP  pays  a  uniform 
amount  toward  the  employee-only 
premium  that  is  no  more  than  50 
percent  of  the  employer-computed 
composite  rate  for  employee-only 
coverage. 

(4)  Employers  offering  one  QHP,  other 
tiers  of  coverage,  list  billing.  For  an 
eligible  small  employer  offering  one 
QHP  providing  at  least  one  tier  of 
coverage  with  a  higher  premium  than 
employee-only  coverage  and  using  list 
billing,  the  employer  satisfies  the 
requirements  of  this  paragraph  (b)(4)  if 
it  either — 

(i)  Pays  toward  the  premium  for  each 
employee  covered  under  each  tier  of 
coverage  an  amount  equal  to  or 
exceeding  the  amount  that  the  employer 
would  have  contributed  with  respect  to 
that  employee  for  employee-only 
coverage,  calculated  either  based  upon 
the  actual  premium  that  would  have 
been  charged  by  the  insurer  for  that 
employee  for  employee-only  coverage  or 
based  upon  the  employer-computed 
composite  rate  for  employee-only 
coverage,  or 

(ii)  Meets  the  requirements  of 
paragraph  (b)(3)  of  this  section  for  each 
tier  of  coverage  that  it  offers  substituting 
the  employer-computed  composite  rate 
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for  each  tier  of  coverage  for  the 
employer-computed  composite  rate  for 
employee-only  coverage. 

(5)  Employers  offering  SHOP 
dependent  coverage.  If  SHOP  dependent 
coverage  is  offered  through  the  SHOP 
Exchange,  the  employer  does  not  fail  to 
satisfy  the  uniform  percentage 
requirement  by  contributing  a  different 
amount  toward  that  SHOP  dependent 
coverage,  even  if  that  contribution  is 
zero.  For  treatment  of  premiums  paid  on 
behalf  of  an  employee’s  dependents,  see 
§1.45R-3(gKl). 

(c)  Employers  offering  more  than  one 
QHP.  If  an  eligible  small  employer  offers 
more  than  one  QHP,  the  employer  must 
satisfy  the  requirements  of  this 
paragraph  (c).  The  employer  may  satisfy 
the  requirements  of  this  paragraph  (c)  in 
either  of  the  following  two  ways: 

(1)  QHP-by-QHP  method.  The 
employer  makes  payments  toward  the 
premium  with  respect  to  each  QHP  for 
which  the  employer  is  claiming  the 
credit  that  satisfy  the  uniform 
percentage  requirement  under 
paragraph  (b)  of  this  section  on  a  QHP- 
by-QHP  basis  (so  that  the  amounts  or 
percentages  of  premium  paid  by  the 
employer  for  each  QHP  need  not  be 
identical,  but  the  payments  with  respect 
to  each  QHP  must  satisfy  paragraph  (b) 
of  this  section);  or 

(2)  Reference  QHP  method.  The 
employer  designates  a  reference  QHP 
and  makes  employer  contributions  in 
accordance  with  die  following 
requirements — 

(i)  The  employer  determines  a  level  of 
employer  contributions  for  each 
employee  such  that,  if  all  eligible 
employees  enrolled  in  the  reference 
QHP,  the  contributions  would  satisfy 
the  uniform  percentage  requirement 
under  paragraph  (b)  of  this  section,  and 

(ii)  The  employer  allows  each 
employee  to  apply  an  amount  of 
employer  contribution  determined 
necessary  to  meet  the  uniform 
percentage  requirement  under 
paragraph  (b)  of  this  section  either 
toward  the  reference  QHP  or  toward  the 
cost  of  coverage  under  any  of  the  other 
available  QHPs. 

(d)  Tobacco  surcharges  and  wellness 
program  discounts  or  rebates — (i) 
Tobacco  surcharges.  The  tobacco 
surcharge  and  amounts  paid  by  the 
employer  to  cover  the  surcharge  are  not 
included  in  premiums  for  purposes  of 
calculating  the  uniform  percentage 
requirement,  nor  are  payments  of  the 
surcharge  treated  as  premium  payments 
for  purposes  of  calculating  the  credit. 
The  uniform  percentage  requirement  is 
also  applied  without  regard  to  employee 
payment  of  the  tobacco  surcharges  in 
cases  in  which  all  or  part  of  the 


employee  tobacco  surcharges  are  not 
paid  by  the  employer. 

(ii)  Wellness  programs.  If  a  plan  of  an 
employer  provides  a  wellness  program, 
for  purposes  of  meeting  the  uniform 
percentage  requirement  any  additional 
amount  of  the  employer  contribution 
attributable  to  an  employee’s 
participation  in  the  wellness  program 
over  the  employer  contribution  with 
respect  to  an  employee  that  does  not 
participate  in  the  wellness  program  is 
not  taken  into  account  in  calculating  the 
uniform  percentage  requirement, 
whether  the  difference  is  due  to  a 
discount  for  participation  or  a  surcharge 
for  nonparticipation.  The  employer 
contribution  for  employees  that  do  not 
participate  in  the  wellness  program 
must  be  at  least  50  percent  of  the 
premium  (including  any  premium 
surcharge  for  nonparticipation). 

However,  for  purposes  of  computing  the 
credit,  the  employer  contributions  are 
taken  into  account,  including  those 
contributions  attributable  to  an 
employee’s  participation  in  a  wellness 
program. 

(^  Special  rules  regarding  employer 
compliance  with  applicable  State  or 
local  law.  An  employer  will  be  treated 
as  satisfying  the  uniform  percentage 
requirement  if  the  failure  to  otherwise 
satisfy  the  uniform  percentage 
requirement  is  attributable  solely  to 
additional  employer  contributions  made 
to  certain  employees  to  comply  with  an 
applicable  State  or  local  law. 

(f)  Examples.  The  following  examples 
illustrate  the  provisions  of  paragraphs 
(a)  through  (e)  of  this  section: 

Example  1 .  (i)  Facts.  An  eligible  small 
employer  (Employer)  offers  a  QHP  on  a 
SHOP  Exchange,  Plan  A,  which  uses 
composite  billing.  The  premiums  for  Plan  A 
are  $5,000  per  year  for  employee-only 
coverage,  and  $10,000  for  family  coverage. 
Employees  can  elect  employee-only  or  family 
coverage  under  Plan  A.  Employer  pays 
$3,000  (60%  of  the  premium)  toward 
employee-only  coverage  under  Plan  A  and 
$6,000  (60%  of  the  premium)  toward  family 
coverage  under  Plan  A. 

(ii)  Conclusion.  Employer’s  contributions 
of  60%  of  the  premium  for  each  tier  of 
coverage  satisfy  the  uniform  percentage 
requirement. 

Example  2.  (i)  Facts.  Same  facts  as 
Example  1,  except  that  Employer  pays  $3,000 
(60%  of  the  premium)  for  each  employee 
electing  employee-only  coverage  under  Plan 
A  and  pays  $3,000  (30%  of  the  premium)  for 
each  employee  electing  family  coverage 
under  Plan  A. 

(ii)  Conclusion.  Employer’s  contributions 
of  60%  of  the  premium  toward  employee- 
only  coverage  and  the  same  dollar  amount 
toward  the  premium  for  family  coverage 
satisfy  the  uniform  percentage  requirement, 
even  though  the  percentage  is  not  the  same. 

Example  3.  (i)  Facts.  Employer  offers  two 
QHPs,  Plan  A  and  Plan  B,  both  of  which  use 


composite  billing.  The  premiums  for  Plan  A 
are  $5,000  per  year  for  employee-only 
coverage  and  $10,000  for  family  coverage. 

The  premiums  for  Plan  B  are  $7,000  per  year 
for  employee-only  coverage  and  $13,000  for 
family  coverage.  Employees  can  elect 
employee-only  or  family  coverage  under 
either  Plan  A  or  Plan  B.  Employer  pays 
$3,000  (60%  of  the  premium)  for  each 
employee  electing  employee-only  coverage 
under  Plan  A,  $3,000  (30%  of  the  premium) 
for  each  employee  electing  family  coverage 
under  Plan  A,  $3,500  (50%  of  the  premium) 
for  each  employee  electing  employee-only 
coverage  under  Plan  B,  and  $3,500  (27%  of 
the  premium)  for  each  employee  electing 
family  coverage  under  Plan  B. 

(ii)  Conclusion.  Employer’s  contributions 
of  60%  (or  $3,000)  of  the  premiums  for 
employee-only  coverage  and  the  same  dollar 
amounts  toward  the  premium  for  family 
coverage  under  Plan  A,  and  of  50%  (or 
$3,500)  of  the  premium  for  employee-only  of 
coverage  and  the  same  dollar  amount  toward 
the  premium  for  family  coverage  under  Plan 
B ,  satisfy  the  uniform  percentage  requirement 
on  a  QHP-by-QHP  basis;  therefore  the 
employer’s  contributions  to  both  plans  satisfy 
the  uniform  percentage  requirement. 

Example  4.  (i)  Facts.  Same  facts  as 
Example  3,  except  that  Employer  designates 
Plan  A  as  the  reference  QHP.  Employer  pays 
$2,500  (50%  of  the  premium)  for  each 
employee  electing  employee-only  coverage 
under  Plan  A  and  pays  $2,500  of  the 
premium  for  each  employee  electing  family 
coverage  under  Plan  A  or  either  employee- 
only  or  family  coverage  under  Plan  B. 

(ii)  Conclusion.  Employer’s  contribution  of 
50%  (or  $2,500)  toward  the  premium  of  each 
employee  enrolled  under  Plan  A  or  Plan  B 
satisfies  the  uniform  percentage  requirement. 

Example  5.  (i)  Facts.  Employer  receives  a 
list  billing  premium  quote  with  respect  to 
Plan  X,  a  QHP  offered  by  Employer  on  a 
SHOP  Exchange  for  health  insurance 
coverage  for  each  of  Employer’s  four 
employees.  For  Employee  L,  age  20,  the 
employee-only  premium  is  $3,000  per  year, 
and  the  family  premium  is  $8,000.  For 
Employees  M,  N  and  O,  each  age  40,  the 
employee-only  premium  is  $5,000  per  year 
and  the  family  premium  is  $10,000.  The  total 
employee-only  premium  for  the  four 
employees  is  $18,000  ($3,000  -h  (3  x  5,000)). 
Employer  calculates  an  employer-computed 
composite  employee-only  rate  of  $4,500 
($18,000/4).  Employer  offers  to  make 
contributions  such  that  each  employee  would 
need  to  pay  $2,000  of  the  premium  for 
employee-only  coverage.  Under  this 
arrangement.  Employer  would  contribute 
$1,000  toward  employee-only  coverage  for  L 
and  $3,000  toward  employee-only  coverage 
for  M,  N,  and  O.  In  the  event  an  employee 
elects  family  coverage.  Employer  would 
make  the  same  contribution  ($1,000  for  L  or 
$3,000  for  M,  N,  or  O)  toward  the  family 
premium. 

(ii)  Conclusion.  Employer  satisfies  the 
uniform  percentage  requirement  because  it 
offers  and  makes  contributions  based  on  an 
employer-calculated  composite  employee- 
only  rate  such  that,  to  receive  employee-only 
coverage,  each  employee  must  pay  a  uniform 
amount  which  is  not  more  than  50%  of  the 
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composite  rate,  and  it  allows  employees  to 
use  the  same  employer  contributions  toward 
family  coverage. 

Example  6.  (i)  Facts.  Same  facts  as 
Example  5,  except  that  Employer  calculates 
an  employer-computed  composite  family  rate 
of  $9,500  (($8,000  -I-  3  X  10,000)/4)  and 
requires  each  employee  to  pay  $4,000  of  the 
premium  for  family  coverage. 

(ii)  Conclusion.  Employer  satisfies  the 
uniform  percentage  requirement  because  it 
offers  and  makes  contributions  based  on  a 
calculated  employee-only  and  family  rate 
such  that,  to  receive  either  employee-only  or 
family  coverage,  each  employee  must  pay  a 
uniform  amount  which  is  not  more  than  50% 
of  the  composite  rate  for  coverage  of  that  tier. 

Example  7.  (i)  Facts.  Same  facts  as 
Example  5,  except  that  Employer  also 
receives  a  list  billing  premium  quote  from 
Plan  Y  with  respect  to  a  second  QHP  offered 
by  Employer  on  a  SHOP  Exchange  for  each 
of  Employer’s  4  employees.  Plan  Y’s  quote 
for  Employee  L,  age  20,  is  $4,000  per  year  for 
employee-only  coverage  or  $12,000  per  year 
for  family  coverage.  For  Employees  M,  N  and 
O,  each  age  40,  the  premium  is  $7,000  per 
year  for  employee-only  coverage  or  $15,000 
per  year  for  family  coverage.  The  total 
employee-only  premium  under  Plan  Y  is 
$25,000  ($4,000  +  (3  X  7,000)).  The  employer- 
computed  composite  employee-only  rate  is 
$6,250  ($25,000/4).  Employer  designates  Plan 
X  as  the  reference  plan.  Employer  offers  to 
make  contributions  based  on  the  employer- 
calculated  composite  premium  for  the 
reference  QHP  (Plan  X)  such  that  each 
employee  has  to  contribute  $2,000  to  receive 
employee-only  coverage  through  Plan  X. 
Under  this  arrangement.  Employer  would 
contribute  $1,000  toward  employee-only 
coverage  for  L  and  $3,000  toward  employee- 
only  coverage  for  M,  N,  and  O.  In  the  event 
an  employee  elects  family  coverage  through 
Plan  X  or  either  employee-only  or  family 
coverage  through  Plan  Y,  Employer  would 
make  the  same  contributions  ($1,000  for  L  or 
$3,000  for  M,  N,  or  O)  toward  that  coverage. 

(ii)  Conclusion.  Employer  satisfies  the 
uniform  percentage  requirement  because  it 
offers  and  makes  contributions  based  on  the 
employer-calculated  composite  employee- 
only  premium  for  the  Plan  X  reference  QHP 
such  that,  in  order  to  receive  employee-only 
coverage,  each  employee  must  pay  a  uniform 
amount  which  is  not  more  than  50%  of  the 
employee-only  composite  premium  of  the 
reference  QHP;  it  allows  employees  to  use 
the  same  employer  contributions  toward 
family  coverage  in  the  reference  QHP  or 
coverage  through  another  QHPs. 

Example  8.  (i)  Facts.  Employer  offers 
employee-only  and  SHOP  dependent 
coverage  through  a  QHP  to  its  three 
employees  using  list  billing.  All  three 
employees  enroll  in  the  employee-only 
coverage,  and  one  employee  elects  to  enroll 
two  dependents  in  SHOP  dependent 
coverage.  Employer  contributes  100%  of  the 
employee-only  premium  costs,  but  only 
contributes  25%  of  the  premium  costs  toward 
SHOP  dependent  coverage. 

(ii)  Conclusion.  Employer’s  contribution  of 
100%  toward  the  premium  costs  of 
employee-only  coverage  satisfies  the  uniform 
percentage  requirement,  even  though 


Employer  is  only  contributing  25%  toward 
SHOP  dependent  coverage. 

Example  9.  (i)  Facts.  Employer  has  five 
employees.  Employer  is  located  in  a  State 
that  requires  employers  to  pay  50%  of 
employees’  premium  costs,  but  also  requires 
that  an  employee’s  contribution  not  exceed  a 
certain  percentage  of  the  employee’s  monthly 
gross  earnings  from  that  employer.  Employer 
offers  to  pay  50%  of  the  premium  costs  for 
all  its  employees,  and  to  comply  with  the 
State  law.  Employer  contributes  more  than 
50%  of  the  premium  costs  for  two  of  its 
employees. 

(ii)  Conclusion.  Employer  satisfies  the 
uniform  percentage  requirement  because  its 
failure  to  otherwise  satisfy  the  uniform 
percentage  requirement  is  attributable  solely 
to  compliance  with  the  applicable  State  or 
local  law. 

Example  1 0.  (i)  Facts.  Employer  has  three 
employees  who  all  enroll  in  employee-only 
coverage.  Employer  is  located  in  a  State  that 
has  a  tobacco  surcharge  on  the  premiums  of 
employees  who  use  tobacco.  One  of 
Employer’s  employees  smokes.  Employer 
contributes  50%  of  the  employee-only 
premium  costs,  but  does  not  cover  any  of  the 
tobacco  surcharge  for  the  employee  who 
smokes. 

(ii)  Conclusion.  Employer’s  contribution  of 
50%  toward  the  premium  costs  of  employee- 
only  coverage  satisfies  the  uniform 
percentage  requirement.  Tobacco  surcharges 
are  not  factored  into  premiums  when 
calculating  the  uniform  percentage 
requirement. 

Example  11.  [i)  Facts.  Employer  has  five 
employees  who  all  enroll  in  employee-only 
coverage.  Employer  offers  a  wellness  program 
that  reduces  the  employee  share  of  the 
premium  for  employees  who  participate  in 
the  wellness  program.  Employer  contributes 
50%  of  the  premium  costs  of  employee-only 
coverage  for  employees  who  do  not 
participate  in  the  wellness  program  and  55% 
of  the  premium  costs  of  employee-only 
coverage  for  employees  who  participate  in 
the  wellness  program.  Three  of  the  five 
employees  participate  in  the  wellness 
program. 

(ii)  Conclusion.  Employer’s  contribution  of 
50%  toward  the  premium  costs  of  employee- 
only  coverage  for  the  two  employees  who  do 
not  participate  in  the  wellness  program  and 
55%  toward  the  premium  costs  of  employee- 
only  coverage  for  three  employees  who 
participate  in  the  wellness  program  satisfies 
the  uniform  percentage  requirement  because 
the  additional  5%  contribution  due  to  the 
employees’  participation  in  the  wellness 
program  is  not  taken  into  account.  However, 
the  additional  5%  contributions  are  taken 
into  account  for  purposes  of  calculating  the 
credit. 

(g)  Effective/applicability  date.  This 
section  is  applicable  for  periods  after 
2013.  For  transition  rules  relating  to 
certain  plan  years  starting  in  2014,  see 
§1.45R-3(i). 

§  1 .45R-5  Claiming  the  credit. 

(a)  Claiming  the  credit.  The  credit  is 
a  general  business  credit.  It  is  claimed 
on  an  eligible  small  employer’s  annual 


income  tax  return  and  offsets  an 
employer’s  actual  tax  liability  for  the 
year.  The  credit  is  claimed  by  attaching 
Form  8941,  “Credit  for  Small  Employer 
Health  Insurance  Premiums,”  to  the 
eligible  small  employer’s  income  tax 
return  or,  in  the  case  of  a  tax-exempt 
eligible  small  employer,  by  attaching 
Form  8941  to  the  employer’s  Form  990- 
T,  “Exempt  Organization  Business 
Income  Tax  Return.”  To  claim  the 
credit,  a  tax-exempt  eligible  small 
employer  must  file  a  form  990-T  with 
an  attached  Form  8941,  even  if  a  Form 
990-T  would  not  otherwise  be  required 
to  be  filed. 

(b)  Estimated  tax  payments  and 
alternative  minimum  tax  (AMT) 
liability.  An  eligible  small  employer 
may  reflect  the  credit  in  determining 
estimated  tax  payments  for  the  year  in 
which  the  credit  applies  in  accordance 
with  the  estimated  tax  rules  as  set  forth 
in  sections  6654  and  6655  and  the 
applicable  regulations.  An  eligible  small 
employer  may  also  use  the  credit  to 
offset  the  employer’s  alternative 
minimum  tax  (AMT)  liability  for  the 
year,  if  any,  subject  to  certain 
limitations  based  on  the  amount  of  the 
employer’s  regular  tax  liability,  AMT 
liability  and  other  allowable  credits.  See 
section  38(c)(1),  as  modified  by  section 
38(c)(4)(B)(vi).  However,  an  eligible 
small  employer,  including  a  tax-exempt 
eligible  small  employer,  may  not  reduce 
its  deposits  and  payments  of 
employment  tax  (that  is,  income  tax 
required  to  be  withheld  under  section 
3402,  social  security  and  Medicare  tax 
under  sections  3101  and  3111,  and 
federal  unemployment  tax  under  section 
3301)  during  the  year  in  anticipation  of 
the  credit. 

(c)  Reduction  of  section  162 
deduction.  No  deduction  under  section 
162  is  allowed  for  the  eligible  small 
employer  for  that  portion  of  the  health 
insurance  premimns  that  is  equal  to  the 
amount  of  the  credit  under  §  1.45R-2. 

(d)  Effective/applicability  date.  This 
section  is  applicable  for  periods  after 
2013.  For  rules  relating  to  certain  plan 
years  beginning  in  2014,  see  §  1.45R- 
3(i). 

John  Dalrymple, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  June  24,  2014. 

Mark  J.  Mazur, 

Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  2014-15262  Filed  6-26-14;  4:15  pm) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33CFR  Parties 

[Docket  No.  USCG-201 4-0375] 

RIN  1625-AAOO 

Eighth  Coast  Guard  District  Annuai 
Safety  Zones;  Oakmont  Yacht  Club 
Fireworks;  Allegheny  River  Mile  11.75 
to  12.25;  Pittsburgh,  PA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  enforcement  of 
regulation. 

SUMMARY:  The  Coast  Guard  will  enforce 
a  safety  zone  for  the  Oakmont  Yacht 
Club  Fireworks  on  the  Allegheny  River, 
from  mile  11.75  to  12.25,  extending  the 
entire  width  of  the  river.  This  zone  will 
be  in  effect  on  July  19,  2014  from  9:30 
p.m.  until  10:30  p.m.  This  zone  is 
needed  to  protect  vessels  transiting  the 
area  and  event  spectators  from  the 
hazards  associated  with  the  Oakmont 
Yacht  Club  Fireworks.  During  the 
enforcement  period,  entry  into, 
transiting,  or  anchoring  in  the  safety 
zone  is  prohibited  to  all  vessels  not 
registered  with  the  sponsor  as 
participants  or  official  patrol  vessels, 
unless  specifically  authorized  by  the 
Captain  of  the  Port  (COTP)  Pittsburgh  or 
a  designated  representative. 

DATES:  The  regulations  in  33  CFR 
165.801  will  be  enforced  on  July  19, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  questions  on  this  notice  of 
enforcement,  call  or  email  Ronald 
Lipscomb,  Marine  Safety  Unit 
Pittsburgh,  U.S.  Coast  Guard,  at 
telephone  (412)  644-5808,  email 
HonaId.c.lipscombl@uscg.miL 
SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  will  enforce  the  Safety  Zone  for 
the  annual  Oakmont  Yacht  Club 
Fireworks  listed  in  33  CFR  165.801 
Table  1,  Table  No.  42;  Sector  Ohio 
Valley. 

Under  the  provisions  of  C33  CFR 
165.801,  entry  into  the  safety  zone  listed 
in  Table  1,  Table  No.  42;  Sector  Ohio 
Valley,  is  prohibited  unless  authorized 
by  the  Captain  of  the  Port  or  a 
designated  representative.  Persons  or 
vessels  desiring  to  enter  into  or  passage 
through  the  safety  zone  must  request 
permission  from  the  Captain  of  the  Port 
Pittsburgh  or  a  designated 
representative.  If  permission  is  granted, 
all  persons  and  vessels  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  Pittsburgh  or  designated 
representative. 


This  notice  is  issued  under  authority 
of  5  U.S.C.  552  (a);  33  U.S.C.  1231;  46 
U.S.C.  Chapter  701,  3306,  3703;  50 
U.S.C.  191,  195;  33  CFR  1.05-1,  6.04-1, 
6.04-6,  and  160.5;  Public  Law  107-295, 
116  Stat.  2064;  Department  of  Homeland 
Security  Delegation  No.  0170.1.  In 
addition  to  this  notice  in  the  Federal 
Register,  the  Coast  Guard  will  provide 
the  maritime  community  with  advance 
notification  of  this  enforcement  period 
via  Local  Notice  to  Mariners  and 
updates  via  Marine  Information 
Broadcasts. 

If  the  Gap  tain  of  the  Port  Pittsburgh  or 
designated  representative  determines 
that  the  Safety  Zone  need  not  be 
enforced  for  the  full  duration  stated  in 
this  notice  of  enforcement,  he  or  she 
may  use  a  Broadcast  Notice  to  Mariners 
to  grant  general  permission  to  enter  the 
regulated  area. 

Dated;  June  4,  2014. 

L.N.  Weaver, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Pittsburgh. 

[FR  Doc.  2014-15135  Filed  6-27-14;  8:45  am) 

BILLING  CODE  9110-04-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R04-OAR-2007-0602;  FRL-9912-83- 
Region-4] 

Approval  and  Promulgation  of 
Implementation  Plans  for  North 
Carolina:  State  Implementation  Plan 
Miscellaneous  Revisions 

agency:  Environmental  Protection 
Agency. 

ACTION:  PTnal  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  taking  final  action  to 
approve  the  portions  of  a  revision  to  the 
North  Carolina  State  Implementation 
Plan  (SIP),  submitted  by  the  North 
Carolina  Department  of  Environment 
and  Natural  Resources  (NC  DENR)  on 
February  3,  2010,  that  incorporate 
changes  to  the  state  rules  reflecting  the 
2006  national  ambient  air  quality 
standards  (NAAQS)  for  particulate 
matter  (PM).  EPA  approved  the 
remaining  portions  of  North  Carolina’s 
February  3,  2010,  SIP  revision  in  a 
previous  rulemaking. 

DATES:  This  rule  will  be  effective  on  July 
30,  2014. 

ADDRESSES:  EPA  has  established  a 
docket  for  this  action  under  Docket 
Identification  No.  EPA-R04-OAR- 
2007-0602.  All  documents  in  the  docket 
are  listed  on  the  www.regulations.gov 


Web  site.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  i.e..  Confidential  Business 
Information  or  other  information  whose 
disclosure  is  restricted  by  statute. 

Certain  other  material,  such  as 
copyrighted  material,  is  not  placed  on 
the  Internet  and  will  be  publicly 
available  only  in  hard  copy  form. 

Publicly  available  docket  materials  are 
available  either  electronically  through 
www.regulations.gov  or  in  hard  copy  at 
the  Regulatory  Development  Section, 

Air  Planning  Branch,  Air,  Pesticides  and 
Toxics  Management  Division,  U.S. 
Environmental  Protection  Agency, 

Region  4,  61  Forsyth  Street  SW., 

Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section  to 
schedule  your  inspection.  The  Regional 
Office’s  official  hours  of  business  are 
Monday  through  Friday,  8:30  to  4:30 
excluding  federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nacosta  Ward,  Regulatory  Development 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency,  Region  4,  61  Forsyth  Street 
SW.,  Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9140. 

Ms.  Ward  can  be  reached  via  electronic 
mail  at  word.nacosta@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  This  Action 

II.  Background 

III.  Response  to  Comments 

IV.  Final  Action 

V.  Statutory  and  Executive  Order  Reviews 

I.  This  Action 

EPA  is  taking  final  action  to  approve 
the  portions  of  North  Carolina’s 
February  3,  2010,  SIP  revision  that 
relate  to  the  PM2.5  and  PM  10  NAAQS 
(collectively  referred  to  as  the  “PM 
NAAQS’’).  On  May  16,  2013,  EPA 
published  a  direct  final  rule  ajDj^roving 
the  portions  of  North  Carolina’s 
February  3,  2010,  submission  that 
incorporate  amendments  to  state  rules 
15A  NCAC  02D  .0405,  .0408,  .0409,  and 
.0410  reflecting  the  NAAQS  for  ozone, 
lead,  and  PM  in  effect  at  the  time  of 
submittal.  See  78  FR  28747. 

EPA  published  an  accompanying 
proposed  approval  to  the  May  16,  2013, 
direct  final  rule  in  the  event  that  EPA 
received  adverse  comment  and 
withdrew  the  direct  final  rulemaking. 
See  78  FR  28775.  In  the  direct  final  rule, 
EPA  stated  that  if  adverse  comments 
were  received  by  June  17,  2013,  the  rule 
would  be  withdrawn  and  not  take  effect, 
the  proposed  rule  would  remain  in 
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effect,  and  an  additional  public 
comment  period  would  not  be 
instituted. 

On  May  23,  2013,  EPA  received 
comments  from  a  single  commenter 
solely  on  the  portions  of  the  rulemaking 
related  to  the  PM2.5  NAAQS;  therefore, 
EPA  withdrew  the  PM  portions  of  the 
direct  final  rule.  See  78  FR  41850  (July 
12,  2013).  The  withdrawal  of  the  PM 
portions  did  not  affect  EPA’s  May  16, 
2013,  direct  final  action  on  North 
Carolina’s  SIP  revisions  related  to  the 
ozone  and  lead  NAAQS.  EPA  is  now 
taking  final  action  to  approve  only  the 
portions  of  the  February  3,  2010,  SIP 
revision  related  to  the  PM  NAAQS.  EPA 
has  reviewed  the  changes  to  North 
Carolina  Rules  15A  NCAC  02D  .0410 
“PM2.5  Particulate  Matter”  and  15A 
NCAC  02D  .0409  “PMio  Particulate 
Matter”  and  determined  that  these 
changes  are  consistent  with  federal 
regulations  in  effect  at  the  time  of  SIP 
submission;  thus,  EPA  is  approving 
these  revisions  to  the  North  Carolina 
SIP. 

II.  Background 

EPA  approved  a  North  Carolina’s  SIP 
revision  on  October  22,  2002,  that 
adopted  the  1997  24-hour  PM2.5  NAAQS 
and  1997  annual  PM2.5  NAAQS  set  at  65 
micrograms  per  cubic  meter  (pg/m^)  and 
15  pg/m3,  respectively.  See  67  FR 
64990.  On  October  17,  2006,  EPA 
revised  the  24  hour  PM2.5  NAAQS  to  35 
pg/m^  and  retained  the  annual  PM2.5 
NAAQS  at  15  pg/m^.i  See  71  FR  61144. 
Accordingly,  NC  DNER  .submitted  a  SIP 
revision  on  February  3,  2010,  that, 
among  other  things,  incorporates 
revisions  to  .state  rule  15A  NCAC  02D 
.0410  “PM2.S  Particulate  Matter”  that 
iipdate  the  rule  for  consi.stency  with  the 
2006  PM2.5  NAAQS. 

EPA  approved  a  North  Ciarolina  SIP 
revision  on  January  16,  1990,  that 
adopted  the  initial  1987  24-hour  PM  10 
NAAQS  and  1987  annual  PM,«  NAAQS 
set  at  150  pg/m-^  and  50  pg/m-\ 
re.spectively.  See  55  FR  1419.  On 
Oc;tober  17,  2006,  EPA  retained  the  24- 
hour  PMio  NAAQS  at  150  pg/m^  and 
revoked  the  annual  PMio  NAAQS.  See 
71  FR  61144.  Accordingly,  in  the 
February  3,  2010,  SIP  submission,  NC 
DENR  incorporated  revisions  to  state 
rule  15A  NCAC  02D  .0409  “PM,o 
Particulate  Matter”  that  update  the  rule 
for  consistency  with  the  2006  PMio 
NAAQS. 


^  On  December  14,  2012,  EPA  strengthened  the 
primary  annual  PM2.S  NAAQS  to  12.0  pg/m^  and 
retained  the  24-hour  PMz.s  NAAQS  at  35  pg/m^.  See 
78  FR  3086  (January  15,  2013). 


III.  Response  to  Comments 

On  May  23,  2013,  EPA  received  a 
comment  from  one  member  of  the 
general  public.  While  the  comment  was 
generally  in  support  of  EPA’s  action, 

EPA  wididrew  the  direct  final  rule 
because  the  comment  could  be 
interpreted  as  adverse.  A  summary  of 
the  comment  and  EPA’s  response  is 
provided  below. 

Comment:  The  commenter  noted  that 
EPA  revised  the  PM2.5  NAAQS  in  2012, 
and  he  recommended  that  EPA 
“approve  the  SIPs  as  submitted,  with  a 
further  recommendation  to  submit  a 
revised  SIP  reflecting  the  new  standard 
within  a  reasonable  amount  of  time  (as 
determined  by  EPA).” 

Response:  Although  EPA  recently 
updated  the  annual  PM2.5  NAAQS,  the 
State  submitted  its  SIP  revision  prior  to 
the  December  14,  2012,  promulgation  of 
the  new  standard,  published  on  January 
15,  2013  (see  78  FR  3086).  As 
mentioned  above,  NC  DENR  submitted 
its  SIP  revision  to  update  the  PM 
NAAQS  on  February  3,  2010,  in 
response  to  EPA’s  promulgation  of  the 
2006  PM  NAAQS.  EPA  believes  that  it 
is  appropriate  to  approve  North 
Carolina’s  February  3,  2010,  SIP 
revision,  as  it  reflects  the  PM  NAAQS  in 
effect  at  that  time,  these  NAAQS  remain 
in  effect,  and  the  2012  PM2.5  NAAQS 
was  not  promulgated  at  that  time.  EPA 
notes  that  today’s  action  does  not 
relieve  North  Carolina  of  any  current  or 
future  requirements  regarding  the  2012 
PM2.S  NAAQS  and  that  NC  DENR  is 
currently  working  on  a  SIP  submittal  to 
adopt  the  2012  PM2,5  NAAQS. 

IV.  Final  Action 

EPA  is  approving  the  portions  of 
North  Carolina’s  February  3,  2010,  SIP 
revision  that  relate  to  the  PM  NAAQS 
because  they  are  con.si.stent  with  the  PM 
NAAQS  in  effect  at  the  time  of 
submittal. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  the  (]AA,  the  Admini.strator  is 
recjuired  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
Act  and  applicable  federal  regulations. 
42  U.S.C.  7410(k);  40  CFR  52.02(a). 
Thus,  in  reviewing  SIP  submissions, 
EPA’s  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  Accordingly,  this  action 
merely  approves  state  law  as  meeting 
federal  requirements  and  does  not 
impose  additional  requirements  beyond 
those  imposed  by  State  law.  For  that 
reason,  this  action; 

•  Is  not  a  “significant  regulatory 
action”  subject  to  review  by  the  Office 


of  Management  and  Budget  under 
Executive  Order  12866  (58  FR  51735, 
October  4,  1993); 

•  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.); 

•  is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.]; 

•  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  does  not  have  Federalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  CAA;  and 

•  does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian 
country,  and  EPA  notes  that  it  will  not 
impose  .substantial  direct  co.sts  on  tribal 
governments  or  preempt  tribal  law. 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promidgating  the  rule  mu.st 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  “major  rule”  as 
defined  by  5  U.S.C.  804(2). 
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Under  section  307(bKl)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  August  29,  2014.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  action  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  See  section 
307(b)(2). 


List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  Matter,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compounds. 

Dated;  June  16,  2014. 

Heather  McTeer  Toney, 

Regional  Administrator,  Region  4. 

40  CFR  part  52  is  amended  as  follows: 

PART  52— APPROVAL  AND 
PROMULGATION  OF 
IMPLEMENTATION  PLANS 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 


Authority:  42.  U.S.C.  7401  et  seq. 

Subpart  II — North  Carolina 

■  2.  Section  52.1770  (c)  is  amended 
under  Table  1,  at  Subchapter  2D  Air 
Pollution  Control  Requirements,  Section 
.0400  Ambient  Air  Quality  Standards  by 
revising  the  entries  for  “.0409,”  and 
“.0410”  to  read  as  follows: 

§52.1770  Identification  of  plan 

***** 

(c)  *  *  * 


Table  1— EPA  Approved  North  Carolina  Regulations 


State  citation 

Title/subject 

State 

effective 

date 

EPA  approval  date 

Explanation 

Subchapter  2D  Air  Pollution  Control  Requirements 

* 

. 

* 

• 

Section  .0400 

Ambient  Air  Quality  Standards 

* 

* 

* 

* 

Section  .0409  . 

Section  .0410  . 

.  Particulate  Matter  . 

.  PM2  s  Particulate  Matter  . . 

1/1/2010 

1/1/2010 

6/30/2014  [Insert  Federal 

Register  citation], 

6/30/2014  [Insert  Federal 

Register  citation]. 

***** 

H'K  Hoc.  2014-15151  Filed  6-27-14;  8:45  iiin) 


ENVIRONMENTAL  PROTECTION 
AGENCY 


issue  of  Monday,  April  2B,  2014,  make 
the  following  corrections: 


BILLING  CODE  6560-50-P 


40  CFR  Parts  79,  80,  85,  86,  600, 1036, 
1037, 1039, 1042, 1048, 1054, 1065,  and 
1066 

[EPA-HQ-OAR-2011-0135;  FRL  9906-86- 
OAR] 

RIN  2060-AQ86 


§  86.1 1 3-94  Fuel  specifications. 
[Corrected] 

■  On  page  23695  make  the  following 
correction: 

The  first  table  on  page  23695  is 
corrected  as  set  forth  below. 


Control  of  Air  Pollution  From  Motor 
Vehicles:  Tier  3  Motor  Vehicie 
Emission  and  Fuel  Standards 

Correction 


In  rule  document  2014-06954, 
appearing  on  pages  23414-23886,  in  the 


Property 

Unit 

Type  2-D 

Reference 
procedure  ’ 

(i)  Cetane  Number  . 

40-50  . 

ASTM  D613 

(ii)  Cetane  Index  . 

40-50  . 

ASTM  D976 

(iii)  Distillation  range: 

(A)  IBP  . 

(B)  10  pet.  point . 

(C)  50  pet.  point . 

(D)  90  pet.  point . 

(E)  EP  . 

°F  (°C)  . 

340-400  (171.1-204.4). 
400-460  (204.4-237.8). 
470-540  (243.3-282.2) 
560-630  (293.3-332.2). 
610-690  (321.1-365.6) 

STM  D86 
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Property 

Unit 

Type  2-D 

Reference 
procedure  ^ 

(iv)  Gravity  . 

32-37  . 

ASTM  D4052 

(v)  Total  sulfur . 

7-15  . 

ASTM  D2622 

(vi)  Hydrocarbon  composition:  Aromatics,  minimum  (Remainder  shall  be 
paraffins,  naphthenes,  and  olefins). 

27  . 

ASTM  D5186 

(vii)  Flashpoint,  min . 

°F  (°C)  . 

130  (54.4)  . 

ASTM  D93 

(viii)  Viscosity  . 

centistokes  . 

2. 0-3. 2  . 

ASTM  D445 

ASTM  procedures  are  incorporated  by  reference  in  §86.1. 


§  1065.845  Response  factor  determination. 
[Corrected] 

■  On  page  23813  make  the  following 
correction; 

The  table  heading  for  the  table  titled 
“Table  1  of  §  1065.845”  is  corrected  to 
read  as  set  forth  below. 


Table  1  of  §  1065.845 — Default  Values 
for  THC  FID  Response  Factor  Relative 
to  Propane  on  a  Cj -Equivalent  Basis 

§  1 066.845  AC1 7  air  conditioning 
efficiency  test  procedure.  [Corrected] 

■  On  page  23881  make  the  following 
correction: 


The  equation  in  the  first  column  is 
corrected  to  read  as  set  forth  below. 


e  =0  5- 

H:02-ACI  Vtonip 


V  ^SCO.T  J 


+  0.5 


^^lUKT 

V  ^IIH'T  J 


|1'K  Doc.  C:i-2014-0()9.54  I'ilod  6-27-14;  8:45  inn) 
BILLING  CODE  1505-01-D 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[EPA-HQ-SFUND-1 989-0007;  FRL-9912- 
81 -Region  5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List:  Partial 
Deletion  of  the  Naval  Industrial 
Reserve  Ordnance  Plant  (NIROP) 
Superfund  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  Region  5  is  publishing  a 
direct  final  Notice  of  Deletion  of 
Operable  Unit  2  (OU2)  of  the  Naval 
Industrial  Reserve  Ordnance  Plant 
(NIROP)  Superfund  Site  (Site),  located 
in  Fridley,  Minnesota,  from  the  National 
Priorities  List  (NPL).  The  NPL, 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
an  appendix  of  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  This  direct 
final  partial  deletion  is  being  published 
by  EPA  with  the  concurrence  of  the 
State  of  Minnesota,  through  the 
Minnesota  Pollution  Control  Agency 
(MPCA),  because  EPA  has  determined 
that  all  appropriate  response  actions 
under  CERCLA  at  the  OU,  identified 


herein,  other  than  operation, 
maintenance,  and  five-year  reviews, 
have  been  completed.  However,  this 
j)artial  deletion  does  not  preclude  future 
actions  under  Superfund. 

t:PA  divided  the  NIROP  Site  into 
three  portions,  known  as  Oils,  for  ea.se 
of  addre.ssing  its  contaminant  issues. 

This  ])artial  deletion  pertains  to  OU2, 
which  includes  all  the  un.saturated  soils 
within  the  legal  boundaries  of  the 
NIROP  Superfund  Site  exclusive  of 
un.satiirated  soils  underlying  the  former 
Plating  Shop  Area  (see  Site  Map  in  the 
SEMS  ID  446572  document  li.sted  in  the 
Deletion  Docket  for  OU2).  The  following 
areas  will  remain  on  the  NPL  and  are 
not  being  considered  for  deletion  as  part 
of  this  action:  OUl  and  OU3.  OUl 
includes  the  contaminated  groundwater 
within  and  originating  from  the  NIROP 
Superfund  Site.  OU3  includes  all  the 
unsaturated  soils  underlying  the  former 
Plating  Shop  Area. 

DATES:  This  direct  final  partial  deletion 
is  effective  August  29,  2014  unless  EPA 
receives  adverse  comments  by  July  30, 
2014.  If  adverse  comments  are  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  partial  deletion  in  the 
Federal  Register  informing  the  public 
that  the  deletion  will  not  take  effect. 
ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  no.  EPA-HQ- 
SFUND-1989-0007,  by  one  of  the 
following  methods: 

•  http://www.reguIations.gov:  Follow 
on-line  instructions  for  submitting 
comments. 

•  Email:  Sheila  Desai,  Remedial 
Project  Manager,  at  desai. sheila® 
epa.gov  or  Teresa  Jones,  Community 


Involvement  C^oordinator,  at 
jones.teivsa@epo.gov. 

•  Eax:  Cladys  Beard  at  (312)  697- 
2077. 

•  Mail:  Sheila  Desai,  Remedial  Project 
Manager,  Environmental  Protection 
Agency  (SR-6)),  77  West  Jackson 
Boulevard,  (ihic:ago,  IL  60604,  (312) 
353-4150  or  Teresa  Jones,  Community 
Involvement  C.oordinator, 

I'invironmental  Protection  Agency 
(Sl-7)),  77  West  Jackson  Boidevard, 
Chicago,  IL  60604,  (312)  886-0725  or 
toll  free  at  l-(800)  621-8431. 

•  Hand  delivery:  Teresa  Jones, 
Community  Involvement  (Coordinator, 
Environmental  Protection  Agency 
(SI-7]),  77  West  Jackson  Boulevard, 
Chicago,  IL  60604.  Such  deliveries  are 
only  accepted  during  the  docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  be  made  for 
deliveries  of  boxed  information.  The 
normal  business  hours  are  Monday 
through  Friday,  8:30  a.m.  to  4:30  p.m. 
CST,  excluding  federal  holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  no.  EPA-HQ-SFUND-1 989- 
0007.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  be 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
vnvw.regulations.gov  or  email.  The 
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http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

If  you  send  an  email  comment  directly 
to  EPA  without  going  through  http:// 
m\nv. regulations.gov,  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  the 
hard  copy.  Publicly  available  docket 
materials  are  available  either 
electronically  at  http:// 
www.regulations.gov  or  in  hard  copy  at; 

•  Environmental  Protection  Agency 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  IL  60604,  Phone:  (312)  353- 
1063,  Hours:  Monday  through  Friday, 
8:30  a.m.  to  4:30  p.m.  CST,  excluding 
federal  holidays. 

•  The  Navy  has  set  up  an  online 
repository  for  the  NIROP  Superfund  Site 
at  the  link  below.  Please  click  on  the 
Administrative  Records  link  to  see  all 
the  documents.  http://go.usa.gov/DyNY 

•  The  Minnesota  Pollution  Control 
Agency  also  has  an  information 
repository  for  the  NIROP  Superfund  Site 
at  their  offices:  520  Lafayette  Road,  St. 
Paul,  MN  55155.  Call  651-296-6300  or 
toll-free  at  800-657-3864  to  schedule  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Desai,  Remedial  Project  Manager, 
Environmental  Protection  Agency  (SR- 
6J),  77  West  Jackson  Boulevard, 

Chicago,  IL  60604,  (312)  353^150, 
desai.sheila@epa.gov. 
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I.  Introduction 

EPA  divided  the  NIROP  Superfund 
Site  into  three  portions,  known  as  OUs, 
for  ease  of  addressing  its  contaminant 
issues.  EPA  Region  5  is  publishing  this 
Direct  Final  Notice  of  Partial  Deletion  of 
OIJ2  of  the  NIROP  Superfund  Site  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comments  on  this 
action.  OU2  includes  all  the  unsaturated 
soils  within  the  legal  boundaries  of  the 
NIROP  Superfund  Site  exclusive  of 
unsaturated  soils  underlying  the  former 
Plating  Shop  Area  (see  Site  Map  in  the 
SEMS  ID  446572  document  listed  in  the 
Deletion  Docket  for  OU2).  The  following 
areas  will  remain  on  the  NPL  and  are 
not  being  considered  for  deletion  as  part 
of  this  action:  OUl  and  OU3.  OUl 
includes  the  contaminated  groundwater 
within  and  originating  from  the  NIROP 
Superfund  Site.  OU3  includes  all  the 
unsaturated  soils  underlying  the  former 
Plating  Shop  Area.  This  partial  deletion 
pertains  to  soil  in  OU2.  The  NPL 
constitutes  Appendix  B  of  40  CFR  part 
300,  which  is  the  NCP,  and  which  EPA 
promulgated  pursuant  to  section  105  of 
CERCLA,  as  amended.  EPA  maintains 
the  NPL  as  the  list  of  sites  that  appear 
to  present  a  significant  risk  to  public 
health,  welfare,  or  the  environment. 

Sites  on  the  NPL  may  be  the  subject  of 
remedial  actions  financed  by  the 
Hazardous  Substance  Superfund  (Fund). 
This  partial  deletion  of  the  NIROP 
Superfund  Site  is  proposed  in 
accordance  with  40  CFR  300.425(e)  and 
is  consistent  with  the  Notice  of  Policy 
Change:  Partial  Deletion  of  Sites  Listed 
on  the  National  Priorities  List,  (60  FR 
55466)  on  November  1,  1995.  As 
described  in  300.425(e)(3)  of  the  NCP, 
sites  deleted  from  the  NPL  remain 
eligible  for  Fund-financed  remedial 
actions  if  future  conditions  warrant 
such  actions. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  this 
action  will  be  effective  August  29,  2014 
unless  EPA  receives  adverse  comments 
by  July  30,  2014.  Along  with  this  Direct 
Final  Notice  of  Partial  Deletion,  EPA  is 
co-publishing  a  Notice  of  Intent  for 
Partial  Deletion  in  the  “Proposed  Rules” 
section  of  the  Federal  Register.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period  on 
this  partial  deletion  action,  EPA  will 
publish  a  timely  withdrawal  of  this 
Direct  Final  Notice  of  Partial  Deletion 
before  the  effective  date  of  the  partial 
deletion,  and  the  deletion  will  not  take 
effect.  EPA  will,  as  appropriate,  prepare 
a  response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 


tbe  Notice  of  Intent  for  Partial  Deletion 
and  the  comments  already  received. 
I’here  will  be  no  additional  opportunity 
to  comment. 

Section  II  of  tbis  document  explains 
tbe  criteria  for  deleting  sites  from  tbe 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  OU2  of  the  NIROP 
Superfund  Site  and  demonstrates  how 
the  deletion  criteria  are  met  for  this  OU. 
Section  V  discusses  EPA’s  action  to 
partially  delete  OU2  from  the  NPL 
unless  adverse  comments  are  received 
during  the  public  comment  period. 

11.  NPL  Deletion  Criteria 

The  NCP  establishes  the  criteria  that 
EPA  uses  to  delete  sites  from  the  NPL. 

In  accordance  with  40  CFR  300.425(e), 
sites  may  be  deleted  from  the  NPL 
where  no  further  response  is 
appropriate.  In  making  such  a 
determination  pursuant  to  40  CFR 
300.425(e),  EPA  will  consider,  in 
consultation  with  the  state,  whether  any 
of  the  following  criteria  have  been  met: 

1.  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

2.  All  appropriate  Fund-financed 
response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

3.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Pursuant  to  CERCLA  section  121(c) 
and  the  NCP,  EPA  conducts  five-year 
reviews  to  ensure  the  continued 
protectiveness  of  remedial  actions 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  a  site  above 
levels  that  allow  for  unlimited  use  and 
unrestricted  exposure.  EPA  conducts 
such  five-year  reviews  even  if  a  site  is 
deleted  from  the  NPL.  EPA  may  initiate 
further  action  to  ensure  continued 
protectiveness  at  a  deleted  site  if  new 
information  becomes  available  that 
indicates  it  is  appropriate.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  from  the  NPL,  the  deleted  site 
may  be  restored  to  the  NPL  without 
application  of  the  hazard  ranking 
system. 

III.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  OU2  of  the  NIROP 
Superfund  Site: 

1 .  EPA  consulted  with  the  State  of 
Minnesota  prior  to  developing  this 
Direct  Final  Notice  of  Partial  Deletion 
and  the  Notice  of  Intent  for  Partial 
Deletion  co-published  today  in  the 
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“Proposed  Rules”  section  of  the  Federal 
Register. 

2.  KPA  has  provided  the  State  30 
working  days  for  review  of  this  direct 
final  Notice  of  Partial  Deletion  and  the 
parallel  Notice  of  Intent  for  Partial 
Deletion  prior  to  their  publication 
today,  and  the  State,  through  the  MPCA, 
has  concurred  on  the  partial  deletion  of 
the  Site  from  the  NPL. 

3.  Concurrently  with  the  publication 
of  this  direct  final  Notice  of  Partial 
Deletion,  a  notice  of  the  availability  of 
the  parallel  Notice  of  Intent  for  Partial 
Deletion  is  being  published  in  the  Sun 
Focus,  located  in  Fridley,  Minnesota. 

The  newspaper  notice  announces  the 
30-day  public  comment  period 
concerning  the  Notice  of  Intent  for 
Partial  Deletion  of  the  Site  from  the 
NPL. 

4.  EPA  placed  copies  of  documents 
supporting  the  proposed  partial  deletion 
in  the  deletion  docket  and  made  these 
items  available  for  public  inspection 
and  copying  at  the  Site  information 
repositories,  i.e.,  at  EPA’s  offices  in 
Chicago  and  online. 

5.  If  adverse  comments  are  received 
within  the  30- day  public  comment 
period  on  this  partial  deletion  action, 
EPA  will  publish  a  timely  notice  of 
withdrawal  of  this  direct  final  Notice  of 
Partial  Deletion  before  its  effective  date 
and  will  prepare  a  response  to 
comments.  EPA  may  continue  with  the 
deletion  process  on  the  basis  of  the 
Notice  of  Intent  for  Partial  Deletion  and 
the  comments  already  received. 

Deletion  of  a  portion  of  a  site  from  the 
NPL  does  not  itself  create,  alter,  or 
revoke  any  individual’s  rights  or 
obligations.  Deletion  of  a  portion  of  a 
site  from  the  NPL  does  not  in  any  way 
alter  EPA’s  right  to  take  enforcement 
actions,  as  appropriate.  The  NPL  is 
designed  primarily  for  informational 
purposes  and  to  assist  EPA 
management.  Section  300.425(e)(3)  of 
the  NCP  states  that  the  deletion  of  a  site 
from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA’s  rationale  for  deleting  OU2  of  the 
NIROP  Superfund  Site  from  the  NPL. 
EPA  believes  it  is  appropriate  to  delete 
OU2  of  the  NIROP  Superfvmd  Site 
because  all  appropriate  response  actions 
under  CERCLA,  other  than  operation, 
maintenance,  and  five-year  reviews, 
have  been  completed  at  OU2  and  it  is 
ready  for  redevelopment  as  a 
commercial  and/or  industrial  property. 


Site  Background  and  History 

The  NIROP  Su])erfund  Site  (Ol-iRCXIS 
ID  MN31 70022914)  is  located  in  the 
northern  portion  of  the  Minneapolis/St. 
Paid  Metropolitan  Area  in  an  industrial/ 
commercial  area  within  the  limits  of 
Fridley,  Minnesota.  The  Site  is  not 
adjacent  to  any  residential  areas  and  is 
not  located  in  an  environmentally 
sensitive  area  nor  near  any  known 
environmentally  sensitive  areas. 

The  Site  is  approximately  82.6  acres, 
most  of  which  are  covered  with 
buildings  or  pavement.  The  U.S.  Navy 
and/or  its  contractors  produced 
advanced  weapons  systems  at  the 
facility  beginning  in  1940.  The  former 
NIROP  facility  is  currently  owned  by 
Fridley  Land,  LLC  which  plans  to 
redevelop  the  property  for  commercial 
and/or  industrial  use. 

During  the  early  1970s,  paint  sludges 
and  chlorinated  solvents  generated  from 
ordnance  manufacturing  processes  were 
disposed  of  in  pits  and  trenches  in  the 
North  40  area  which  is  the  undeveloped 
area  of  the  Site  immediately  north  of  the 
building.  Contaminant  sources  in  the 
North  40  area  and  beneath  the  NIROP 
building  were  not  identified  until 
December  1980,  when  MPCA  received 
information  concerning  historical  waste 
disposal  practices  at  NIROP.  In  1981, 
trichloroethylene  (TCE)  was  discovered 
in  on-site  groundwater  wells  and  in  the 
City  of  Minneapolis’  drinking  water 
treatment  plant  intake  pipe,  located  in 
the  Mississippi  River  less  than  1  mile 
downstream  from  the  Site.  In  1983, 
investigations  identified  pits  and 
trenches  in  the  North  40  area  of  the 
NIROP  Site  where  drummed  wastes  had 
been  disposed  of.  From  November  1983 
to  March  1984,  approximately  1,200 
cubic  yards  of  contaminated  soil  and  43 
(55-gallon)  drums  were  excavated  and 
disposed  of  off-site. 

The  NIROP  Superfund  Site  was 
proposed  for  inclusion  on  the  NPL  in 
July  1989  (54  FR  29820).  The  Site  was 
placed  on  the  NPL  in  November  1989 
(54  FR  48184). 

In  March  1991,  the  Navy,  EPA,  and 
MPCA  signed  a  Federal  Facilities 
Agreement  (FFA).  Per  the  FFA,  one 
purpose  of  that  agreement  was  to 
’’Identify  alternatives  for  Remedial 
Action  for  Operable  Units”  which  are 
appropriate  for  the  Site  prior  to  the 
implementation  of  Final  Remedial 
Actions  for  the  Site. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

Based  on  the  results  of  a  geophysical 
investigation  conducted  in  1995,  23  (55- 
gallon)  drums  and  12  smaller  containers 
were  found  in  the  North  40  area  of  the 


NIROP  property.  These  drums  wore 
excavated  during  a  removal  action 
conducted  from  April  to  June  of  1996. 

In  1996,  during  a  sampling  event  of  OU2 
soils,  in  the  vicinity  of  a  previously 
uuexcavated  area  near  the  North  40 
area,  free  liquids  were  encountered 
which  resulted  in  an  additional  removal 
action.  A  total  of  31  (55-gallon)  drums 
were  discovered  and  subsequently 
sampled  and  removed  for  off-site 
disposal.  In  addition,  several  empty  and 
crushed  drums  were  also  discovered 
and  removed  with  other  contaminated 
debris.  Volatile  organic  compound 
contamination  was  reported  in 
subsurface  soils. 

A  risk  assessment  for  OU2  was 
conducted  in  1996.  In  a  revision  of  that 
risk  assessment,  it  was  determined  that 
in  one  sub-area  of  OU2,  risk  was 
inordinately  influenced  by  one  single 
data  point.  Therefore,  during  the 
summer  of  2002,  the  Navy  conducted  a 
time-critical  removal  action  to  remove 
approximately  35  cubic  yards  of  soil 
around  this  OU2  subarea  with  an 
elevated  contaminant  concentration. 

This  removal  was  completed  in  June 
2002,  and  addressed  the  last  know 
location  where  there  were  unacceptable 
contaminant  risks  in  near  surface  soils. 

Record  of  Decision  (ROD)  Findings 

The  Remedial  Action  Objectives 
(RAOs)  were  (1)  to  prevent  unacceptable 
risks  due  to  residential  or  other 
unrestricted  exposures  to  contaminated 
soils  at  the  site  and  (2)  to  prevent 
unacceptable  risks  to  industrial  or 
construction  workers  due  to  exposures 
to  contaminated  soils  at  the  site.  The 
ROD  for  OU2  was  jointly  signed  in 
September  2003  by  the  Navy,  EPA  and 
MPCA. 

This  is  the  only  ROD  for  this  site 
applicable  to  this  partial  deletion. 

ROD  for  OU2  (September  2003) 

The  Selected  Remedy  to  address 
unacceptable  risk  at  OU2  of  the  NIROP 
Site  is  Land  Use  Controls  (LUCs).  The 
ROD  called  for  LUCs  to  be  maintained 
until  EPA  and  MPCA  determine  that  the 
concentrations  of  hazardous  substances 
in  the  soils  have  been  reduced  to  levels 
that  allow  for  a  less  restrictive  use  of  the 
Site. 

The  LUC  Performance  Objectives  for 
OU2  are: 

•  To  restrict  the  use  of  the  property 
to  industrial  or  restricted  commercial 
use,  until  EPA  and  MPCA  determine 
that  concentrations  of  hazardous 
substances  in  the  soils  have  been 
reduced  to  levels  that  allow  for  less 
restrictive  use. 

•  To  prohibit  the  disturbance  of  soil 
deeper  than  3  feet  below  ground  surface 
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in  those  Designated  Restricted  Areas, 
which  include  Area  3  and  Area  4  of 
OU2  (see  Site  Map  in  the  SEMS  ID 
446572  document  listed  in  the  Deletion 
Docket  for  OU2)  or  the  removal  of  any 
soils  excavated  in  those  areas  from  the 
facility  without  prior  written  approval 
ofEPA  and  MPCA. 

The  property  will  be  restricted  to  only 
industrial  or  restricted  commercial  uses. 
Industrial  uses  generally  include,  but 
are  not  limited  to,  the  following  types: 
public  utility  services,  rail  and  freight 
services,  raw  storage  facilities,  refined 
material  storage  facilities,  and 
manufacturing  facilities  engaged  in  the 
mechanical  or  chemical  transformation 
of  materials  or  substances  into  new 
products.  Restricted  commercial  use  is 
defined  as  use  where  access  or 
occupancy  by  non-employees  is  less 
frequent  or  is  restricted,  including  a 
wide  variety  of  uses,  ranging  from  non¬ 
public  access  and  both  outdoor  and 
indoor  activities  (e.g.,  large  scale 
warehouse  operations),  to  limited  public 
access  and  indoor  worker  activities  (e.g., 
shopping  mall,  retail  outlet,  bank, 
dentist  office).  Strictly  prohibited  uses 
under  either  category  shall  include  any 
child  care  or  pre-school  facility, 
playground,  any  form  of  housing, 
churches,  social  centers,  hospitals,  elder 
care  facilities  or  nursing  homes. 

Remedial  Design  (RD) 

In  August  2004,  EPA  concurred  with 
the  Navy’s  March  2004  Land  Use 
Control  Remedial  Design  (LUCRD)  for 
OU2.  The  LUCRD  specifies  how  the 
OU2  remedy  will  be  implemented, 
maintained,  and  enforced  should  any 
breach  of  the  remedy  occur.  It  details 
the  Navy’s  continuing  responsibilities 
with  respect  to  OU2,  including  the 
following;  en.suring  annual  on-site 
physical  inspections  of  OU2  are 
performed  to  confirm  continued 
compliance  with  all  LUC  Performance 
Objectives:  ensuring  annual  LUC 
C.ompliance  Certifications  are  jnovided 
to  I'd^A  and  MPC.A  that  explain  any 
deficiency,  if  found;  conducting  five- 
year  reviews  of  the  remedy  as  required 
i)y  Cl'iRCLA  and  the  NCP;  notifying  EPA 
and  MP(iA  ])rior  to  any  planned 
])roperty  c:onveyance;  providing  EPA 
and  MPCA  the  opportunity  to  review 
the  text  of  intended  deed  provisions: 
and  notifying  EPA  and  MPCA  should 
site  activities  interfere  with  LUC 
effectiveness. 

Response  Activities/LUCs 

The  LUCs  were  incorporated  into  a 
Quitclaim  Deed  that  was  implemented 
on  June  17,  2004,  and  executed  by  the 
property  owner,  the  United  States,  and 
MPCA,  and  that  acts  as  an 


environmental  covenant  describing  the 
property  restrictions.  These  deed 
restrictions  run  with  the  land  such  that 
any  subsequent  owner  is  bound  by  the 
same  restrictions.  The  LUCs  are  to 
remain  in  place  until  EPA  and  MPCA 
determine  that  the  concentrations  of 
hazardous  substances  in  the  soils  have 
been  reduced  to  levels  that  allow  for  a 
less  restrictive  use. 

Cleanup  Goals 

There  is  no  cleanup  associated  with 
the  remedy  for  OU2.  Surface  soils  that 
posed  unacceptable  commercial/ 
industrial  risk  levels  were  excavated 
and  disposed  of  off-site  during  removal 
actions  prior  to  implementation  of  the 
LUCs  at  the  Site. 

Operation  and  Maintenance  (O&'M) 

The  Navy,  as  the  lead  agency,  is 
responsible  for  conducting  routine 
inspections  to  ensure  that  LUCs  are 
maintained  and  enforced.  The  Navy  is 
responsible  for  reporting  the  results  of 
the  inspections  and  any  breach  of  the 
LUCs  to  the  MPCA  and  EPA. 

Five-Year  Review  (FYR) 

The  Navy  conducted  a  FYR  at  the  Site 
in  October  2013.  The  2013  FYR 
concluded  that  the  remedy  at  NIROP  for 
OU2  is  protective  of  human  health  and 
the  environment.  The  FYR  calls  for  the 
Navy  to  continue  long-term  stewardship 
to  ensure  that  the  LUCs  are  maintained. 

Future  Redevelopment 

Plans  are  currently  underway  to 
redevelop  the  NIROP  Site  into  a 
commercial  office/warehouse  complex. 
This  planned  redevelopment  is 
consistent  with  the  existing  Land  Use 
designation  for  the  site.  The  three 
parties  to  the  FFA  concur  that  the 
delisting  of  OU2  from  the  NPL  would 
facilitate  this  redevelopment  effort  and 
allow  OU2  to  become  eligible  for  Slate 
and  Federal  Hrownfields  funding. 
Superfund  Nl^L  site  property  is  not 
eligible  for  Federal  Hrownfields 
funding. 

A  developer  bas  enrolled  tbe  NIROP 
site  and  certain  adjacent  land  into 
MPC^A’s  Voluntary  Investigation  and 
Cileanu])  (VI(3  program.  In  conjunction 
with  the  redevelopment  of  the  NIROP 
Superfund  Site,  any  additional 
investigations  will  be  conducted  under 
tbe  oversight  and  direction  of  MPC.A’s 
VKi  program. 

Community  Involvement 

Public  participation  activities  have 
been  .satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket, 


which  EPA  relied  on  for 
recommendation  of  the  partial  deletion 
of  this  Site  from  the  NPL,  are  available 
to  the  public  in  the  information 
repositories  and  at  www.regulations.gov. 
Documents  in  the  docket  include  maps 
which  identify  the  specific  parcels  of 
land  that  are  included  in  this  document 
(i.e.,  OU2). 

Determination  That  the  Site  Meets  the 
Criteria  for  Deletion  in  the  NCP 

The  NCP  (40  CFR  300.425(e))  states 
that  portions  of  a  site  may  be  deleted 
from  the  NPL  when  no  further  response 
action  is  appropriate.  EPA,  in 
consultation  with  the  State  of 
Minnesota,  has  determined  that  no 
further  action  is  appropriate. 

V.  Deletion  Action 

EPA,  with  concurrence  of  the  State  of 
Minnesota  through  the  MPCA,  has 
determined  that  all  appropriate 
response  actions  under  CERCLA,  other 
than  operation,  maintenance,  and  five- 
year  reviews,  have  been  completed. 
Therefore,  EPA  is  deleting  OU2  of  the 
NIROP  Superfund  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
proceeding  without  prior  publication. 
This  action  will  be  effective  August  29, 
201 4  unless  EPA  receives  adverse 
comments  by  July  30,  2014.  If  adverse 
comments  are  received  within  the  30- 
day  public  comment  period,  EPA  will 
publish  a  timely  withdrawal  of  this 
direct  final  notice  of  partial  deletion 
before  the  effective  date  of  the  partial 
deletion  and  it  will  not  take  effect.  EPA 
will  prepare  a  response  to  comments 
and  continue  with  the  deletion  process 
on  the  basis  of  the  notice  of  intent  to 
partially  delete  and  the  comments 
already  received.  There  will  be  no 
additional  opportunity  to  comment. 

List  of  Subjects  in  40  CFR  Part  300 

luivironmental  protection,  Air 
])ollution  control,  Cibemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations,  Pcnialties, 
Re])orting  and  rec:ord keeping 
requinnnents,  Suj)(!rfund,  Water 
pollution  cfjiitrol.  Water  suj)j)ly. 

I)al(!(l:  Juno  12,  2014. 

Susan  Hodman, 

Regional  Administrator  Region  .5. 

For  the  reasons  set  out  in  this 
document,  40  CiFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

■  1 .  The  authority  citation  for  part  300 
continues  to  read  as  follows; 
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Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 


Appendix  B — [Amended] 

■  2.  Table  2  of  Appendix  B  to  part  300 
is  amended  by  revising  the  entry  for 
“MN,”  “Naval  Industrial  Reserve 


Ordnance  Plant,”  “Fridley”  to  read  as 
follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 


Table  2— Federal  Facilities  Section 

St  Site  name  City/County  (Notes) 


MN 


Naval  Industrial  Reserve  Ordnance  Plant  .  Fridley  P 


Notes: 

A  =  Based  on  issuance  of  health 
advisory  by  Agency  for  Toxic 
Substances  and  Disease  Registry  (if 
scored,  HRS  score  need  not  be  greater 
than  or  equal  to  28.50). 
***** 

P  =  Sites  with  partial  deletion(s). 
***** 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Part  3830 

[LLW0320000-L1 9900000.  P  POOOO] 

RIN  1004-AE35 

Required  Fees  for  Mining  Claims  or 
Sites 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Final  rule. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  issuing  this  final 
rule  to  make  statutorily  authorized 
adjustments  to  its  location  and 
maintenance  fees  for  unpatented  mining 
claims,  mill  sites,  and  tunnel  sites. 

These  adjustments  reflect  clianges  in  Itie 
Oonsnmer  Ihice  Index  (CUM),  which  is 
published  l)y  the  Bureau  of  t.ahor 
.Stati.stics. 

DATES:  't  he  final  rule  is  effective  June 
30, 2014. 

ADDRESSES:  Yon  may  sulimit  iiujuiries 
to:  Mail:  Director  (030),  Bureau  of  Land 
Management,  U.S.  Department  of  the 
Interior,  1849  Cl  St.  NW.,  Washington, 
DC:  20240,  Attention:  1004-AE27. 
Personal  or  messenger  delivery:  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management,  20  M  St.  SE.,  Room 
2134LM,  Attention:  Regulatory  Affairs, 


Washington,  DC  20003.  Federal 
eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the 
instructions  at  this  Web  site. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sonia  Santillan  at  202-912-7123,  in  the 
Solid  Minerals  Group  as  to  program 
matters  or  the  substance  of  the  final  rule 
or  Jennifer  Noe  in  the  Division  of 
Regulatory  Affairs  at  202-912-7442  for 
information  relating  to  the  rulemaking 
process  generally.  Persons  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339,  24  hours  a  day,  seven  days  a  week 
to  contact  the  above  individuals. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Discussion  of  the  Final  Rule 

III.  Procedural  Matters 

I.  Background 

The  Mining  Law  of  1872  allows 
individuals  and  corporations  to 
prospect  for  mineral  deposits  in  public 
lands,  and  stake  (or  “locate”)  a  claim  on 
the  deposits  discovered.  Historically, 
annual  asse.ssrnent  work  and  related 
filings  liave  been  recpiired  by  .statute  in 
order  to  maintain  an  unpatented  mining 
claim  or  site.  (30  U.S.C;.  28-28e;  43 
U.S.C.  1744(a)  and  (c)). 

Beginning  in  fiscal  year  1993,  mining 
claimants  have  Ixicn  recpiired  to  pay  an 
annual  maintenance  fee  in  lieu  of 
performing  annual  a.sse.ssment  work  and 
making  annual  filings.  Mining  claimants 
locating  new  claims  or  sites  inu.st  also 
j)ay  a  one-time  location  fee.  (30  U.S.C. 
28f-28l). 

'I’liis  rule  iinjilements  30  U.S.C.  28j(c), 
which  authorizes  adjustments  to  the 
location  and  annual  maintenance  fees 
“to  reflect  changes  in  the  Consumer 
Price  Index  published  by  the  Bureau  of 
Labor  Statistics  of  the  Department  of 
Labor  every  5  years  after  August  10, 
1993,  or  more  frequently  if  the  Secretary 
determines  an  adjustment  to  be 
reasonable.”  Section  28j(c)  also  requires 


that  mining  claimants  be  provided 
“notice  of  any  adjustment  made  under 
this  subsection  not  later  than  July  1  of 
any  year  in  which  the  adjustment  is 
made,”  and  that  any  fee  adjustment 
“shall  begin  to  apply  the  first 
assessment  year  which  begins  after 
adjustment  is  made.” 

As  enacted  in  1993,  the  one-time 
location  fee  was  $25,  and  the  annual 
maintenance  fee  was  $100  per  mining 
claim  or  site.  In  2004,  the  BLM 
increased  the  amount  of  the  location 
and  maintenance  fees  to  $30  and  $125 
respectively,  based  on  the  change  in  the 
CPI  from  September  1,  1993,  to 
December  31,  2003,  69  FR  40294  (July 
1,  2004).  Then  in  2009,  the  BLM 
increased  the  amount  of  the  location 
and  maintenance  fees  to  $34  and  $140, 
respectively,  based  on  the  change  in  the 
CPI  from  December  31,  2003,  to 
December  31,  2008,  74  FR  30959  (June 
29,  2009).  The  BLM  has  promulgated 
other  rules  that  have  affected  other 
aspects  of  the  table  of  charges  and  fees 
at  43  CFR  3830.21,  the  regulation  that  is 
amended  by  this  rule.  For  example,  on 
July  27,  2012,  the  BLM  published  an 
interim  final  rule,  77  FR  44155  (July  27. 
2012),  that  amended  43  CFR  3830.21 
])iirsuant  to  ,'i  statutory  amendment 
enacted  in  December  of  201 1 ,  which 
changed  the  way  the  maintenance  fee  is 
Cc'iicniated  for  unpatented  placer  mining 
claims. 

The  adjustments  made  in  tliis  rule  <ire 
l)ased  upon  the  cliange  in  the  CPI  from 
l)o(:enil)or  31, 2008,  to  Deceml)er  31, 
2013,  as  reported  t)y  tlie  Bureau  of  l,al)or 
Stati.stics  in  theCPi  Detailed  Report, 
'l’at)le  24C,  Historical  Chained 
Consumer  Price  Index  for  All  Ur[)an 
Consumers  (C-CP-U):  U.S.  city  average, 
all  items  [http://www.hls.gov/cpi/ 
cpi(11312.pc]f).  The  calculated  change  is 
9.96  percent  from  December  31,  2008, 
through  December  31,  2013.  A 
calculated  value  for  the  fees  was 
obtained  by  inflating  the  location  and 
maintenance  fees  established  in  the 
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2009  rulemaking  by  9.96  percent.  The 
new  location  fee  is  $37  for  each  mining 
claim  or  site.  The  new  maintenance  fee 
is  $155  for  each  lode  mining  claim,  mill 
site,  or  tunnel  site;  and  $155  for  each  20 
acres  or  portion  thereof  for  each  placer 
mining  claim.  The  new  location  fee  is 
based  on  rounding  the  calculated  value 
to  the  nearest  $1 .  The  new  maintenance 
fee  is  based  on  rounding  the  calculated 
value  to  the  nearest  $5. 

Mining  claimants  must  pay  the  new 
location  and  maintenance  fee  for  any 
mining  claim  or  site  located  on  or  after 
September  1,  2014.  Mining  claimants 
mu.st  also  pay  the  new  maintenance  fee 
for  existing  mining  claims  and  sites  to 
maintain  those  claims  and  sites, 
beginning  with  the  2015  asses.sment 
year.  'I'he  maintenance  fee  for  existing 
claims  and  sites  is  due  on  or  before 
.Sijpteinher  1, 2014.  In  accordance  with 
43  (3''K  3H34. 23(d),  mining  claimants 
who  have  already  submitted 
maintenance  lee  j)ayment.s  for  the  2015 
assessment  ycuir,  or  those;  who  timely 
])ay  the  2015  as.ses.sment  year 
maintenance;  f(;(;  has(;d  on  the;  !(;(;  in 
(;iT(;ct  innn(;diat(;ly  h(;for(;  the; 
aeljnstme;nt  was  maele;,  will  he;  give;n  .m 
e)])pe)rtnnity  te;  |)<iy  the;  aelelitie)nal 
amenint  withe)nt  ])e;nalty  n])e)n  ne)tie:e; 

Irenn  the;  Ill.M.  The;  HI.M  will  <ilse)  give; 
e:liiimants  the;  e)j)pe)rtunity  te;  enire; 
ele;fie;ie;nt  mcnnte;nane:e;  anel  le)e:atie)n  fe;e; 
])iiyme;nts  leer  ne;w  e;hiims  eer  site;s  le)e:;ite;el 
em  e)r  after  Se)pte;mbe;r  1 , 2014,  iinel 
timely  re;e:e;ived  e)n  e)r  hefe)re;  De;e:e;mher 
31 , 2014.  Failure  to  e;ure  the;  payments 
within  the  time  allowed  will  e;ause  the 
affected  mining  claims  or  sites  to  be; 
forfeited.  After  De;e;embe;r  31,  2014,  the 
full  maintenance  and  location  foe 
payments,  based  on  the  new  amounts, 
are  required  at  the  time  of  recording 
along  with  the  required  processing  fee. 

II.  Discussion  of  the  Final  Rule 

Why  the  Rule  Is  Being  Published  on  a 
Final  Basis 

The  BLM  is  adopting  this  final  rule 
solely  to  adjust  the  location  and 
maintenance  fee  amounts  in  paragraphs 
(a)  and  (d)  of  section  43  CFR  3830.21. 
The  BLM  for  good  cause  finds  under  5 
U.S.C.  553(b)(3)(B)  that  notice  and  an 
opportunity  for  public  comment  for  this 
rule  are  unnecessary,  and  that  this  rule 
may  properly  take  effect  upon 
publication.  The  reason  is  that  this  rule 
implements  a  statutory  requirement  to 
adjust  the  location  and  annual 
maintenance  fees  at  least  every  5  years, 
and  the  last  adjustment  was  made  in 
2009.  The  statute  specifies  the  method 
of  calculation  of  the  fee  adjustments  and 
prescribes  the  form  and  manner  of 
notice  of  the  fee  adjustment,  and  the 


BLM  has  no  discretion  in  implementing 
the  statute.  The  BLM  also  determines 
under  5  U.S.C.  553(d)  that  there  is  good 
cause  to  place  the  rule  into  effect  on  the 
date  of  publication,  because  the 
adjustments  made  in  the  rule  are 
explicitly  authorized  by  statute. 

Organization  of  the  Final  Rule 

This  final  rule  contains  only  the 
specific  amendments  necessary  to 
conform  to  the  requirements  of  the 
statute.  The  amendments  appear  as 
modifications  of  the  fee  transaction 
table  at  43  CFR  3830.21  to  change  the 
amount  of  the  location  and  annual 
maintenance  fees  required  to  be  paid  for 
each  lode  mining  claim,  mil!  site,  or 
tunnel  .site,  and  for  each  20  acres  or 
])ortion  thereof  for  each  j)lacer  mining 
claim. 

III.  Procedural  Matters 

Fxecutive  Order  Begulaioiy 

Planning  and  Review 

In  accordance;  with  the;  crit(;ria  in 
f;x(;cutiv(;  Order  128()(),  BLM  has 
(l(;l(;rinine(l  that  this  rule;  is  not  a 
significant  r(;gulalory  action. 

•  'I'Ik;  rnh;  will  not  have;  an  annual 
e;He;e:t  e)n  the;  e;e:onoiny  e)f  .$1 00  inillie)n 
or  ineere;  eer  aelve;r.se;ly  aire;e:t  in  a  inate;rial 
way  the;  e;e:e)ne)iny,  a  .se;e:te)r  ol  the; 
e;e:e)ne)iny,  pre)elue:tivity,  e;e)inpe;titie)n, 
je)hs,  the;  e;nvirenune;nt,  puhlie;  he;.'ilth  eer 
.sale;ty,  eu  .State,  le)e;al,  eu  tribal 
geeverninents  e)r  e;e)inrniinitie;s.  The;  fe;e; 
aeljii.stine;nt  eloe;.s  ne)t  change;  the; 
suh.stane:e  e)f  eairrent  mining  claim 
admini.stratie)n  within  the  BLM.  The; 
total  amount  of  fee;.s  to  he  e',olle;e:teel, 
including  the  effects  of  the  adjustme;nt, 
is  e;.stimateel  to  bo  $59  million  annually, 
of  which  approximately  $5  million  will 
be  attributable  to  the  adjustments  made 
in  this  rule. 

•  This  rule  will  not  create 
inconsistencies  with  other  agencies’ 
actions.  It  does  not  change  the 
relationships  of  the  BLM  to  other 
agencies  and  their  actions. 

•  This  rule  will  not  materially  affect 
entitlements,  grants,  loan  programs,  or 
the  rights  and  obligations  of  their 
recipients.  The  rule  does  not  address 
any  of  these  promams. 

•  This  rule  wnl  not  raise  novel  legal 
or  policy  issues  because  it  makes  no 
major  substantive  changes  in  the 
regulations.  The  Constitutionality  of  the 
location  and  maintenance  fees  has  been 
challenged  in  the  Federal  courts.  The 
courts  have  consistently  upheld  the  fee 
legislation  and  implementing 
regulations. 

Regulatory  Flexibility  Act 

The  BLM  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 


on  a  substantial  number  of  small  entities 
as  defined  under  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.)  The 
rule  will  have  a  minor  impact  because 
the  fees  paid  by  small  entities  will  be 
adjusted.  Although  the  new  fees  will 
impact  a  substantial  number  of  small 
entities,  the  fee  increases  do  not 
represent  a  significant  economic  effect. 

A  final  Regulatory  Flexibility  Analysis 
is  not  required,  and  a  Small  Entity 
Compliance  Guide  is  not  required.  For 
the  purposes  of  this  .section  a  “.small 
entity”  is  an  individual,  limited 
partnership,  or  .small  company,  at 
“arm’s  length”  from  the  control  of  any 
parent  companies,  with  fewer  than  500 
(;mployee.s  or  less  than  .$7  million  in 
rev(;nue.  This  definition  is  consistent 
with  .Small  Busine.ss  Adinini.stration 
r(;gnlation.s  at  13  CI’R  121.201. 

Small  Business  Begulaioiy  F.nforcenieni 
I'iiirness  Act 

This  rnh;  is  not  a  in:ijor  rnh;  inuh;r  5 
U..S.C.  J{04(2),  the;  .Small  Bii.sin(;.s.s 
K(;gnlatory  l';nh)r(:(;m(;nl  l<'airn(;.s.s  Act. 
This  rnh;: 

•  Will  not  hav(;  an  annual  (;lh;ct  on 
tin;  (;c()n()my  of  .$100  million  or  mon;. 
TIk;  r(;vis(;d  r(;gnlalion  will  not 
materially  all(;r  cnrr<;nt  BLM  policy.  Tin; 
h;(;  adjnstm(;nt.s  arc;  anthoriz(;(l  hy 
statute;.  The;  total  amount  of  (e(;.s 
colh;c:t(;d,  including  the;  (;lh;ct.s  of  tin; 
adjn.stm(;nt,  is  (.‘stimated  to  lx;  .$59 
million  annually,  of  which  .$5  million  is 
attrihutahh;  to  the  adjn.stm(;nts  made;  in 
this  rule. 

•  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

•  Will  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.y. 

•  This  rule  will  not  “significantly  or 
uniquely”  affect  small  governments.  A 
Small  Government  Agency  Plan  is 
unnecessary. 

•  This  rule  will  not  produce  a  Federal 
mandate  of  $100  million  or  greater  in 
any  year.  It  is  not  a  “significant 
regulatory  action”  under  the  Unfunded 
Mandates  Reform  Act.  The  changes 
implemented  in  this  rule  do  not  require 
anything  of  any  non-Federal 
governmental  entity. 
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Executive  Order  12630,  Takings 

In  accordance  with  Executive  Order 
12630,  the  BLM  finds  that  the  rule  does 
not  have  takings  implications.  A  takings 
implication  assessment  is  not  required. 
This  rule  does  not  substantially  change 
BLM  policy.  Nothing  in  this  rule 
constitutes  a  taking.  The  Federal  courts 
have  heard  a  number  of  suits 
challenging  the  imposition  of  the  rental 
and  maintenance  fees  as  a  taking  of  a 
right,  or,  alternatively,  as  an 
unconstitutional  tax.  The  courts  have 
uphold  the  fee  legislation  and  the  BLM 
regulations  as  a  proper  exercise  of 
(Congressional  and  Executive 
authorities. 

Executive  Order  13132,  Eederalisiu 

rli(!  final  rule  will  not  have  a 
siihstantial  direct  (dfect  ou  the  states,  on 
the  relatioushi))  between  the  national 
govcMinnent  and  the  stat(!S,  or  on  the 
disti'ihntion  of  |)ower  and 
res|)onsihilities  among  tin;  various 
levels  of  government.  Thenddre,  in 
accordance  with  I'Cxiuaitive  Order  13132, 
the  BLM  has  det(;rmined  that  th(!  final 
ride  does  not  have  sufficient  Federalism 
im|)iicalions  to  warrant  preparation  of  a 
l''ederalism  A.sse.ssment. 

Executive  Order  13173,  Oousultutum 
(lud  Ooordiuutiou  With  ludiuu  Trilud 
Ooveruiueuts 

In  accordance  with  I'Cxecntive  Order 
13175,  the  BLM  finds  that  the  final  rule 
does  not  include  policies  that  have 
Trihal  implications.  Because  this  rule 
does  not  make  significant  .svd)stantive 
changes  in  the  regulations  and  does  not 
specifically  involve  Indian  reservation 
lands  (which  are  closed  to  the  operation 
of  the  Mining  Law),  the  BLM  finds  that 
the  rule  will  have  no  implications  for 
Indians,  Indian  Tribes,  and  Tribal 
governments. 

Executive  Order  12988,  Civil  Justice 
Reform 

In  accordance  with  Executive  Order 
12988,  the  BLM  finds  that  the  final  rule 
does  not  unduly  burden  the  judicial 
system,  and  therefore  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  The  BLM  consulted  with 


the  Department  of  the  Interior’s  Office  of 
the  Solicitor  during  the  drafting  process. 

Paperwork  Reduction  Act 

The  BLM  has  determined  this  final 
rule  does  not  contain  any  new 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
(OMB)  must  approve  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  The  OMB  has 
approved  the  information  collection 
requirements  in  the  regulations  under 
OMB  control  number  1004-0114  that 
jiertain  to  the  payment  of  mining  claim 
recordation  and  maintenance  fees. 

National  Environmental  Policy  Act 
(NEPA) 

This  final  ride  does  not  con.stitnte  a 
major  ]<'ederal  action  significantly 
affecting  the  (inality  of  the  human 
environment.  A  detailed  statement 
under  the  National  Environmental 
I’olicy  Act  of  19()‘)  (Nld’A)  is  not 
reijuired  tiecanse  this  ride  is  part  of  the 
rout ine  administration  of  the  fee 
legislation  and  is  covered  hy  a 
Dejiart mental  categorical  exclusion 
|)rovided  for  under  43  (il-’K  46.210(1). 
This  rule  will  resnlt  in  no  new  surface 
distnrhing  activities  and  therefore  will 
have  no  effect  on  ecological  orcnitnral 
resources.  In  promnlgating  this  rule,  the 
government  is  conducting  routine  and 
continuing  government  hnsine.ss  of  an 
administrative  nature  having  limited 
context  and  intensity.  Therefore,  it  is 
categorically  excluded  from 
environmental  review  under  .section 
102(2)((1)  of  NEPA,  pursuant  to  43  (iFK 
4(».205.  The  ride  does  not  meet  any  of 
the  extraordinary  circum.stanccs  criteria 
for  categorical  exclusions  listed  at  43 
CFR  46.215.  Under  Council  on 
Environmental  Quality  regulations  (40 
CFR  1508.4)  and  the  environmental 
policies  and  procedures  of  the 
Department,  the  term  “categorical 
exclusion”  means  a  category  of  actions 
which  do  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment  and  which 
have  been  found  to  have  no  such  effect 
on  procedures  adopted  by  a  Federal 
agency  and  for  which,  therefore,  neither 
an  environmental  assessment  nor  an 


environmental  impact  statement  is 
required. 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  a  significant  energy 
action.  It  will  not  have  an  adverse  effect 
on  energy  supplies.  To  the  extent  that 
the  rule  affects  the  mining  of  energy 
minerals  (i.e.,  uranium  and  other 
fissionable  metals),  the  rule  applies  only 
a  statutory  adjustment  of  the  mining 
claim  location  and  maintenance  fees 
that  the  BLM  has  been  collecting  for 
many  years.  It  will  not  significantly 
change  financial  ohligations  of  the 
mining  industry. 

Author 

The  |)rinc.i|)al  author  of  this  final  rule 
is  .Sonia  .Santillan  in  the  .Solid  Minerals 
( ironp  assi.sted  hy  the  Division  of 
Kegnlatory  Affairs,  Washington  Office, 
BI.M. 

List  of  .Subjects  in  43  CFK  Part  3H30 

Mineral  royalties.  Mines,  Pnhiic 
land.s  mineral  re.sonrces,  Ke|)oi'ling 
and  recordkeeping  re(|nirements. 

For  the  reasons  stated  in  the 
preamhie,  the  BI.M  amends  43  C.I'K  part 
3}$3()  as  follows: 

PART  3830— LOCATING,  RECORDING, 
AND  MAINTAINING  MINING  CLAIMS 
OR  SITES;  GENERAL  PROVISIONS 

■  1 .  The  authority  citation  for  jiart  3830 
continues  to  read  as  follows: 

Authority:  18  U.S.C.  1001, 3571;  30  U.S.C. 
22,  28,  28k,  242, Oil; 31  U.S.C.  9701;  43 
U.S.C.  2,  1201,  1212,  1457,  1474,  1740,  1744; 
115  Stat.  414;  Pub.  L.  No.  112-74, 125  Stat. 
786. 

Subpart  D — BLM  Service  Charge  and 
Fee  Requirements 

■  2.  Amend  §  3830.21  by  revising 
paragraphs  (a)  and  (d)  of  the  table  to 
read  as  follows: 

§  3830.21  What  are  the  different  types  of 
service  charges  and  fees? 


Transaction  Amount  due  per  mining  claim  or  site  Waiver  available 


(a)  Recording  a  mining  claim  or  site  lo-  A  total  sum  which  includes:  No. 

cation  (part  3833).  (1 )  The  processing  fee  for  notices  of  location  found  in  the  fee  schedule  in 

§3000.12  of  this  chapter; 

(2)  A  one-time  $37  location  fee;  and 

(3) (i)  For  lode  claims,  mill  sites  and  tunnel  sites,  an  initial  $155  mainte¬ 
nance  fee;  or 

(ii)  For  placer  claims,  an  initial  $155  maintenance  fee  for  each  20  acres  of 
the  placer  claim  or  portion  thereof. 
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T  ransaction 

Amount  due  per  mining  claim  or  site 

Waiver  available 

(d)  Maintaining  a  mining  claim  or  site 
for  one  assessment  year  (part  3834). 

(1)  For  lode  claims,  mill  sites  and  tunnel  sites,  an  annual  maintenance  fee  of 
$155  must  be  paid  on  or  before  September  1  each  year. 

(2)  For  placer  claims,  a  $155  annual  maintenance  fee  for  each  20  acres  of 
the  placer  claim  or  portion  thereof  must  be  paid  on  or  before  September  1 
each  year. 

Yes.  See  part  3835. 

Janice  M.  Schneider, 

Assistant  Secretary,  Land  and  Minerals 
Management. 

|FR  Doc.  2014-15259  Filed  6-27-14;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 4-0425;  Directorate 
Identifier  201 3-NM-1 80-AD] 

RiN  2120-AA64 

Airworthiness  Directives;  Airbus 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRMJ. 

SUMMARY:  We  propose  to  supersede 
Airworthiness  Directive  (AD)  2012-06- 
19,  for  certain  Airbus  Model  A330-201, 
-202,  -203,  -223,  -243,  -301,  -302, 

-303,  -321,  -322,  -323,  -341,  -342,  and 
-343  airplanes;  and  Model  A340-200 
and  -300  series  airplanes.  AD  2012-06- 
19  currently  requires  repetitive 
inspections  of  the  main  fitting  and 
sliding  tube  of  the  nose  landing  gear 
(NLG)  for  defects,  damage,  and  cracks; 
and  corrective  actions  if  necessary. 

Since  we  issued  AD  2012-06-19,  we 
have  determined  that  additional 
airplanes  are  affected  by  the  identified 
unsafe  condition.  This  proposed  AD 
would  add  airplanes  to  the 
applicability.  This  proposed  AD  would 
require  an  inspection  of  the  part  number 
and  serial  number  of  the  NLG  main 
fitting  and  NLG  sliding  tube;  for  affected 
parts,  a  magnetic  particle  inspection 
(MPI)  for  cracks,  and  flap  peening  and 
replacement  if  necessary.  This  proposed 
AD  would  also  require,  for  certain  parts, 
additional  inspections  for  damage  and 
cracking.  We  are  proposing  this  AD  to 
detect  and  correct  cracks,  defects,  or 
damage  of  the  main  fitting  or  sliding 
tube,  which  could  result  in  consequent 
NLG  collapse. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  August  14,  2014. 
ADDRESSES:  You  may  send  comments  by 
any  of  the  following  methods: 


•  Federal  eRulemaking  Portal:  Go  to 
http://www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:  (202)  493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DG  20590. 

•  Hand  Delivery:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DG,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  proposed  AD,  contact  Airbus  SAS, 
Airworthiness  Office — EAL,  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
Gedex,  France;  telephone  +33  5  61  93  36 
96;  fax  +33  5  61  93  45  80;  email 
airworthiness.A330-A340@airbus.com; 
Internet  http://www.airhus.com.  You 
may  view  this  referenced  service 
information  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind  Avenue 
SW.,  Renton,  WA.  For  information  on 
the  availability  of  this  material  at  the 
FAA,  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2014- 
0425;  or  in  person  at  the  Docket 
Operations  office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Operations 
office  (telephone  (800)  647-5527)  is  in 
the  ADDRESSES  section.  Comments  will 
be  available  in  the  AD  docket  shortly 
after  receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-116, 
Transport  Airplane  Directorate,  FAA, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356;  telephone  (425)  227-1138; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposed  AD.  Send  your  comments 
to  an  address  listed  under  the 


ADDRESSES  section.  Include  “Docket  No. 
FAA-2014-0425;  Directorate  Identifier 
201 3-NM-l  80-AD”  at  the  beginning  of 
your  comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  based  on  those  comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

On  March  15,  2012,  we  issued  AD 
2012-06-19,  Amendment  39-17000  (77 
FR  22188,  April  13,  2012).  AD  2012-06- 
19  requires  actions  intended  to  address 
an  unsafe  condition  on  certain  Airbus 
Model  A330-201,  -202,  -203,  -223, 
-243,  -301,  -302,  -303,  -321,  -322, 
-323,  -341,  -342,  and  -343  airplanes; 
and  Model  A340-200  and  -300  series 
airplanes. 

Since  we  issued  AD  2012-06-19, 
Amendment  39-17000  (77  FR  22188, 
April  13,  2012),  we  have  determined 
that  additional  airplanes  are  affected  by 
the  identified  unsafe  condition. 

The  European  Aviation  Safety  Agency 
(EASA),  which  is  the  Technical  Agent 
for  the  Member  States  of  the  European 
Gommunity,  has  issued  EASA 
Airworthiness  Directive  2013-0179, 
dated  August  7,  2013  (referred  to  after 
this  as  the  Mandatory  Gontinuing 
Airworthiness  Information,  or  “the 
MGAI”),  to  correct  an  unsafe  condition 
for  certain  Airbus  Model  A3 3 0-2 01, 
-202,  -203,  -223,  -243,  -301,  -302, 
-303,  -321,  -322,  -323,  -341,  -342,  and 
-343  airplanes;  and  Model  A340-200 
and  -300  series  airplanes.  The  MGAI 
states: 

During  the  overhaul  of  two  different  Nose 
Landing  Gear  (NLG)  units,  cracks  were  found 
on  the  main  fitting  of  one  and  the  sliding 
tube  of  the  other.  Investigations  concluded 
that  the  cracks  initiated  as  a  result  of  residual 
stress  in  the  parts,  following  damage  due  to 
impact  during  towing  incidents. 

A  subsequent  review  of  the  reported 
incidents  identified  a  specific  group  of  NLG 
main  fittings  and  sliding  tubes  that  may  have 
.sustained  impact  damage  as  a  result  of 
towing  incidents. 

This  condition,  if  not  detected  and 
corrected  could  lead  to  NLG  collapse. 
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To  address  this  potential  unsafe  condition, 
EASA  issued  AD  2010-0034  [[http:// 
ad.easa.europa.eu/blob/easa_ad_2010_0034_ 
Corrected_superseded.pdf /AD_2010-0034  1) 
[which  corresponds  to  FAA  AD  2012-06-19, 
Amendment  39-17000  (77  FR  22188,  April 
13,  2012)]  to  require  accomplishment  of  a 
one-time  Magnetic  Particles  Inspection  (MPI), 
followed  by  repetitive  Detailed  Visual 
Inspections  (DVI)  of  the  main  fittings  and 
sliding  tubes  of  the  affected  NLG  units 
identified  by  Part  Number  (P/N)  and  Serial 
Number  (S/N)  in  the  Applicability  section  of 
that  AD  and,  depending  on  findings, 
accomplishment  of  applicable  corrective 
actions. 

Since  that  [EASA]  AD  was  issued,  it  has 
been  found  necessary  to  address  the  issue  at 
the  level  of  NLG  detail  parts  and  no  longer 
at  NLG  assembly  level,  as  some  detail  parts 
have  been  transferred  from  an  aeroplane  to 
another.  Airbus  revised  the  applicable 
Service  Bulletins  (SB),  which  now  list  the 
affected  NLG  main  fittings  and  sliding  tubes. 

For  the  reasons  described  above,  this 
[EASA]  AD  retains  [certain]  requirements  of 
EASA  AD  2010-0034  which  is  superseded 
and  requires  [an  inspection  of  the  part 
number  and  serial  number  of  the  NLG  main 
fitting  and  NLG  sliding  tube,  and  for  affected 
parts,]  a  one-time  MPI  [for  cracks],  followed 
by  repetitive  DVI  [for  cracking,  damage  to 
paint,  sealant,  cadmium,  and  base  metal]  of 
the  affected  NLG  main  fittings  and  sliding 
tubes  and,  depending  on  inspection  results, 
accomplishment  of  corrective  actions  [e.g., 
flap  peening  and  replacing  cracked  parts], 

'I  bis  AD  also  extends  the  applicability  to 
A330  freighters. 

You  may  oxamino  tho  MGAl  in  tho  AD 
(iockot  on  tho  Inlornot  at  http:// 
www.r(;f>ul(iti()iis.f>ov  by  .soarching  for 
and  locating  Docket  No.  FAA-2()14- 
042.5. 

Koloviinl  Service  Information 

Airhu.s  lia.s  i.s.siiod  .Service  ilidletiii 
A33()— 32— 323.H,  Kevi.sion  02,  datcid 
January  27,  2014;  and  .Service  Hulletin 
A340-32-4275,  Kevi.sion  01,  dated  July 
5,  2013.  The  actions  de.scrihed  in  tliis 
.service  information  are  intended  to 
correct  the  unsafe  condition  identified 
in  the  MdAl. 

FAA’s  Determination  and  Requirements 
of  This  Proposed  AD 

This  product  has  been  approved  by 
the  aviation  authority  of  another 
country,  and  is  approved  for  operation 
in  the  United  States.  Pursuant  to  our 
bilateral  agreement  with  the  State  of 
Design  Authority,  we  have  been  notified 
of  the  unsafe  condition  described  in  the 
MCAI  and  service  information 
referenced  above.  We  are  proposing  this 
AD  because  we  evaluated  all  pertinent 
information  and  determined  an  unsafe 
condition  exists  and  is  likely  to  exist  or 
develop  on  other  products  of  the  same 
type  design. 


Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  92  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD: 

The  actions  that  are  required  by  AD 
2012-06-19,  Amendment  39-17000  (77 
FR  22188,  April  13,  2012),  and  retained 
in  this  proposed  AD  take  about  4  work- 
hours  per  product,  at  an  average  labor 
rate  of  $85  per  work-hour.  Required 
parts  cost  about  $0  per  product.  Based 
on  these  figures,  the  estimated  cost  of 
the  actions  that  are  required  by  AD 
2012-06-19  is  $31,280  per  product. 

We  also  estimate  that  it  would  take 
about  10  work-hours  per  product  to 
comply  with  the  basic  requirements  of 
this  proposed  AD.  The  average  labor 
rate  is  $85  per  work-hour.  Required 
parts  would  cost  about  $0  per  product. 
Based  on  these  figures,  we  estimate  the 
cost  of  this  proposed  AD  on  U.S. 
operators  to  be  $78,200,  or  $850  per 
product. 

In  addition,  we  estimate  that  any 
necessary  follow-on  actions  would  take 
about  114  work-hours  and  require  parts 
costing  $435,000,  for  a  cost  of  $444,690 
per  product.  We  have  no  way  of 
determining  the  number  of  aircraft  that 
might  need  these  actions. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
set;tion  106,  describes  the  authority  of 
tlie  FAA  Administrator.  “.Subtitle  VII: 
Aviation  Programs,”  descrilxjs  in  more 
(l(!tail  tlie  .s(;oj)e  of  tlie  Agency’s 
authority. 

We  are  i.ssiiing  this  rulemaking  under 
lh(!  anthorily  de.scrihed  in  “.Snhiille  VII, 
Part  A,  .Snh|)art  III,  .Section  44701: 
Cieneral  re(jnirements.”  Under  that 
section.  Congress  charges  the  FAA  will) 
|)romoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  pre.scrihing  regulations 
for  prac:tic(!.s,  methods,  and  procedures 
the  Administrator  finds  nece.s.sary  for 
safety  in  air  commerce.  This  ])ropo.sed 
regnlatit)n  is  within  the  .scope  of  that 
authority  becan.se  it  addresses  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  products  identified  in  this 
rulemaking  action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 


For  the  reasons  discussed  above,  1 
certify  this  proposed  regulation: 

1.  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866; 

2.  Is  not  a  “significant  rule”  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979); 

3.  Will  not  affect  intrastate  aviation  in 
Alaska;  and 

4.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 

Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  IJ.S.G.  1()6(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by 
removing  Airworthine.ss  Directive  (AD) 
2012-06-19,  Amendment  39-17000  (77 
h’R  22188,  April  13,  2012),  iind  adding 
the  following  now  AD: 

Airbus:  Docket  No.  I''AA-2014  042.'); 

DirectoniOi  l(leiitili(!r  201.3-NM-180  Al). 

(a)  Gommoiits  Due  Date 

We  mn.st  receive  coiiiiiienls  by  Aiigicsl  14. 
2014. 

(h)  AITected  ADs 

'I  lii.s  Al)  .siijasr.sedes  Al)  2012  00  10, 
Ameiidiiienl  30  17000  (77  I'K  22188,  April 
13,  2012). 

(c)  Ap|)lie:aliility 

This  AD  a))])lies  to  Airbus  Model  A330 
201 ,  -202,  -203,  -223,  -2231''  -243,  -243F, 
-301 , -302, -303, -321 ,  -322,  -323,  -341 , 
-342,  and  -343  (lirj)lfines;  and  Model  A340" 
211,-212,  -21  3,  -311 ,  -31 2,  and  -31 3 
airplanes;  certific;ated  in  any  category;  all 
manufacturer  serial  numbers. 

(d)  Subject 

Air  Transport  A.ssociation  (ATA)  of 
America  Code  32,  Landing  Gear. 

(e)  Reason 

This  AD  was  prompted  by  reports  of  a 
cracked  nose  landing  gear  (NLG)  main  fitting 
and  sliding  tube  during  overhaul  of  the  NLGs 
following  damage  due  to  impact  during 
towing  incidents.  We  are  issuing  this  AD  to 
detect  and  correct  cracks,  defects,  or  damage 
of  the  main  fitting  or  sliding  tube,  which 
could  result  in  consequent  NLG  collapse. 
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(f)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Retained  Detailed  Inspection  and 
Corrective  Actions 

This  paragraph  restates  the  requirements  of 
paragraph  (g)  of  AD  2012-06-19, 

Amendment  39-17000  (77  FR  22188,  April 
13,  2012)  with  revised  service  information. 
For  Model  A330-201,  -202,  -203,  -223, 

-243, -301,  -302, -303,  -321,  -322,  -323, 
-341,  -342,  and  -343  airplanes;  and  Model 
A340-211,  -212,  -213,  -311,  -312,  and  -313 
airplanes;  if  fitted  with  the  NLG  identified  in 
table  1  to  paragraph  (g)  of  this  AD:  Within 
900  flight  hours  after  April  30,  2012  (the 
effective  date  of  AD  2012-06-19),  do  a 
detailed  inspection  of  the  NLG  main  fitting 
and  sliding  tube  for  any  cracks,  defects,  and 
damage  of  the  paint  or  surface  protection, 
including  paint  removal  and  cracking  of  the 
surface  treatment.  Before  further  flight  after 
doing  the  detailed  inspection  of  the  NLG, 
remove  the  labels,  paint,  surface  protection 
coatings,  and  cadmium  from  the  NLG  main 
fitting;  do  a  detailed  inspection  for  any 
damage  to  the  surface  that  will  impair  the 
magnetic  particle  inspection  (MPl);  and,  if 
any  defects  are  found,  before  further  flight, 
remove  any  defects  by  polishing.  Do  all 
actions  specified  in  paragraph  (g)  of  this  AD 
in  accordance  with  the  Accomplishment 
Instructions  of  the  applicable  service 
information  specified  in  j)aragrn])h  (g)(1)  or 
(g)(2)  of  this  AD. 

(1)  I'or  Model  A33()  airplaiuis:  Airbus 
Mandatory  .Service!  Bulletin  A33()-32— 3233, 
(lat(i(l  ()(:tol)(!r  22,  2005);  or  Airbus  .Service! 
Bnlle!tin  A33()  32-3233,  He!visie)n  02,  elate!el 
January  27,  2014. 

(2)  For  Meiele!l  A340  air|)lane!s:  Airbus 
Mandatory  .Se!rvie:e!  Bnlle!tin  A340  32-  427,'>. 
(latesi  ( )e:tobe!r  22,  200tl;  eer  Airbus  .S(!rvie!e! 
Itnlle!tin  A340  32  4273,  Iteivision  01,  dateiel 
jidy  .3,  2013. 


Table  1  to  Paragraph  (g)  of  This 
AD— Applicable  NLG  and  Serial 
Numbers 


Part  No. 

Serial  No. 

D23285200  . 

B2 

D23285101-7  . 

B58 

D23285101-10  . 

B75 

D23581 100-1  . 

B124 

D23581 100-1  . 

B159 

D23581 100-7  . 

B386 

D2358 1100-7  . 

B398 

D23581 100-7  . 

B400 

D23581 100-7  . 

B403 

(h)  Retained  Magnetic  Particle  Inspection 

This  paragraph  restates  the  requirements  of 
paragraph  (h)  of  AD  2012-06-19, 

Amendment  39-17000  (77  FR  22188,  April 
13,  2012),  with  revised  service  information. 
Before  further  flight  after  doing  the  actions 
required  in  paragraph  (g)  of  this  AD:  Do  an 
MPI  for  cracking  of  the  NLG  main  fitting  and 
sliding  tube,  in  accordance  with  the 
Accomplishment  Instructions  of  the 


applicable  service  information  specified  in 
paragraph  (g)(1)  or  (g)(2)  of  this  AD. 

(1)  If  no  crack  is  detected  during  the  MPI 
required  by  paragraph  (h)  of  this  AD;  Before 
further  flight,  flap  peen  the  inspected  area 
where  the  paint  and  cadmium  has  been 
removed,  and  replace  the  protective  coatings, 
in  accordance  with  the  Accomplishment 
Instructions  of  the  applicable  service 
information  specified  in  paragraph  (g)(1)  or 
(g)(2)  of  this  AD. 

(2)  If  any  crack  is  detected  during  the  MPI 
required  by  paragraph  (h)  of  this  AD:  Before 
further  flight,  replace  the  damaged  part  with 
a  new  or  serviceable  part,  in  accordance  with 
the  Accomplishment  Instructions  of  the 
applicable  service  information  specified  in 
paragraph  (g)(1)  or  (g)(2)  of  this  AD. 

(i)  New  Requirement  of  This  AD: 
Identification 

Within  1,000  flight  hours  after  the  effective 
date  of  this  AD,  identify  the  part  number  and 
serial  number  of  the  NLG  main  fitting  and 
NLG  sliding  tube,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A330-32-3233,  Revision  02, 
dated  January  27,  2014;  or  Airbus  Service 
Bulletin  A340-32-4275,  Revision  01,  dated 
July  5,  2013;  as  applicable.  A  review  of 
airplane  maintenance  records  is  acceptable  in 
lieu  of  this  identification  if  the  part  number 
and  the  serial  number  of  the  NLG  main  fitting 
and  NLG  sliding  tube  can  be  concliKsively 
determined  from  that  review. 

(j)  New  Requirement  of  This  AD:  MPI 

If,  during  th(!  ichmtificalion  rcKpiired  by 
])aragraph  (i)  of  Ibis  AD,  it  is  (l(!t(!rmined  any 
NLG  main  fitting  nr  NLG  sliding  tiilx!  is 
inslall(!(l  and  tbe  fitting  or  tnix!  bas  a  part 
number  and  S(!rial  nnmb(!r  list(!d  in  Airbus 
.S(!rvi(;e  Bulletin  A330  32—3233,  k(!vision  02, 
dat(!d  January  27,  2014;  or  Airbus  .S(!rvi(;(! 
Bull(!tin  A340-32  4273,  K(!visiou  01 ,  dat(!d 
July  3,  201  3;  as  a|)|>li(:abl(!:  Witbin  1 ,000 
riig.bt  bours  alt<!r  tbe  (!ff(i(:tiv(!  date  of  this  Al), 
do  ail  MPI  lor  cracks  oi  l  be  affected  jiarts,  in 
accordance  wilb  tbe  Accomplisbm(!nl 
liislriictions  of  Airbus  .Service  Bulletin  A330- 
.32- .3233,  Revision  02,  dated  January  27, 

2014;  or  Airbus  .Service  Biilleliii  A:t40  32- 
4273,  Revision  01,  dated  July  3,  2013;  as 
a|)|ilicable.  Accoiiqilisbiiig  tbe  MPI  re(|uir(!d 
by  tins  ])aragra))b  terminates  tbe  inspections 
re(|uir(!d  by  jiaragraplis  (g)  and  (b)  of  Ibis  Al). 

(1 )  If  any  crack  is  diitected  during  Ibi!  MPI 
re(|uired  by  j)aragrapb  (j)  of  Ibis  Al),  befori! 
furlber  flight,  rejilace  any  cracked  part  (Nl.f! 
main  fitting  and  NLG  sliding  tube)  with  a 
S(!rviceable  one,  in  accordance  with  tbe 
Accomj)lishment  Instructions  of  Airbus 
Service  Bulletin  A330-32-3233,  Revision  02, 
dated  January  27,  2014;  or  Airbus  Service 
Bulletin  A340-32-4275,  Revision  01 ,  dated 
July  5,  2013;  as  applicable. 

(2)  If  no  crack  is  detected  during  the  MPI 
required  by  paragraph  (j)  of  this  AD,  before 
further  flight,  do  a  flap  peening  to  introduce 
compressive  residual  stress  and  corrosion 
protection,  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A330-32-3233,  Revision  02, 
dated  January  27,  2014;  or  Airbus  Service 
Bulletin  A340-32-4275,  Revision  01,  dated 
July  5,  2013;  as  applicable. 


(k)  New  Requirement  of  This  AD:  Detailed 
Inspection 

Within  900  flight  hours  after  doing  the  flap 
peening  required  by  paragraph  (j)(2)  of  this 
AD,  do  a  detailed  inspection  for  damage  to 
paint,  damage  to  the  sealant  around  the 
labels,  damage  to  the  cadmium  or  base  metal, 
and  for  cracldng  of  the  affected  parts;  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A330- 
32-3233,  Revision  02,  dated  January  27, 

2014;  or  Airbus  Service  Bulletin  A340-32- 
4275,  Revision  01,  dated  July  5,  2013;  as 
applicable.  Repeat  the  inspection  thereafter 
at  intervals  not  to  exceed  900  flight  hours. 

(1)  If  damage  to  the  paint,  damage  to  the 
sealant  around  the  labels,  or  damage  to  the 
cadmium  or  base  metal,  is  detected  during 
any  detailed  inspection  required  by 
paragraph  (k)  of  this  AD,  before  further  flight, 
do  an  MPI  for  cracking  of  the  affected  parts, 
in  accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A330- 
32-3233,  Revision  02,  dated  January  27, 

2014;  or  Airbus  Service  Bulletin  A340-32- 
4275,  Revision  01,  dated  July  5,  2013;  as 
applicable. 

(2)  If  any  cracking  is  detected  during  any 
inspection  required  by  paragraph  (k)  or  (k)(l) 
of  this  AD,  before  further  flight,  replace  any 
cracked  part  with  a  serviceable  part,  in 
accordance  with  the  Accomplishment 
Instructions  of  Airbus  Service  Bulletin  A330- 
32-3233,  Revision  02,  dated  January  27, 

2014;  or  Airbus  Service  Bulletin  A340-32- 
4275,  Revision  01,  dated  July  5,  2013;  as 
a))])licablo. 

(I)  Terminating  Action 

Riiplacemeiit  of  a  jiarl  as  reiiuired  by 
jiaragrapb  (j)(1)  or  (k)(2)  of  Ibis  Al)  is 
lei'iniiiatiiig  action  for  tbe  re|)etiliv(!  detailed 
iiisjiect  ions  requ'riid  by  |)aragra|ib  (k)  of  Ibis 
Al)  fortbal  |>arl,  |irovided  Ibal  tbe  part 
nnmber  and  serial  number  of  tbe  re|>la(:emenl 
part  is  not  listed  in  Airbus  .Service  Bnllelin 
A330  32-3233,  Revision  02,  dated  January 
27,  2014;  or  Airbus  .Service  Bnllelin  A340 
32  4273,  Revision  01,  dated  jiily  .3,  2013;  as 
a|>plicable. 

(ill)  Parts  Installation  I. imitation 

As  of  tbe  effective  dale  of  Ibis  Al), 
instil  I  lilt  ion  of  an  NEC.  main  fill  ing  or  Nl,(  i 
sliding  lube  baving  a  ])art  mimber  and  serial 
nnmber  lisl(!d  in  Airbus  .Service  Bulletin 
A3,3()-32-32;t.3,  Revision  02,  dated  Jannary 
27,  2014;  or  Airbus  .Service  Bulletin  A340- 
32-4275,  Revision  01,  dated  July  5,  2013;  as 
a|)plicable;  is  allowed,  providiid  Ibat  tbe  NL(i 
main  fitting  and  NLG  sliding  tube  bas  not 
accumulated  more  than  !)00  flight  hours 
since  the  most  recent  inspection 
ac:complished  in  accordance  with  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A330-32-3233,  Revision  02, 
dated  January  27,  2014;  or  Airbus  Service 
Bulletin  A340-32— 4275,  Revision  01,  dated 
July  5,  2013;  as  applicable. 

(n)  Credit  for  Previous  Actions 

This  paragraph  provides  credit  for 
inspections  required  by  paragraphs  (j)  and  (k) 
of  this  AD  and  the  flap  peening  required  by 
paragraph  (j)(2)  of  this  AD,  if  those  actions 
were  performed  before  the  effective  date  of 
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this  AD  using  the  service  information 
specified  in  paragraph  (n)(l),  (n)(2),  or  (n)(3) 
of  this  AD. 

(1)  Airbus  Service  Bulletin  A330-32-3233, 
dated  October  22,  2009. 

(2)  Airbus  Service  Bulletin  A330-3 2-3233, 
Revision  01,  dated  July  5,  2013. 

(3)  Airbus  Service  Bulletin  A340-32-4275, 
dated  October  22,  2009. 

(o)  Other  FAA  AD  Provisions 

The  following  provisions  also  apply  to  this 
AD: 

(1)  Alternative  Methods  of  Compliance 
(AMOCs):  The  Manager,  International 
Branch,  ANM-116,  Transport  Airplane 
Directorate,  FAA,  has  the  authority  to 
approve  AMOCs  for  this  AD,  if  requested 
using  the  procedures  found  in  14  CFR  39.19. 
In  accordance  with  14  CFR  39.19,  send  your 
request  to  your  principal  inspector  or  local 
Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  International  Branch,  send  it  to  ATTN: 
Vladimir  Ulyanov,  Aerospace  Engineer, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA,  1601  Lind 
Avenue  SW.,  Renton,  WA  98057-3356; 
telephone  (425)  227-1138;  fax  (425)  227- 
1149.  Information  may  be  emailed  to:  9- 
ANM-1 1 6-AMOC-REQUESTS@faa.gov. 

Before  using  any  approved  AMOC,  notify 
your  appropriate  principal  inspector,  or 
lacking  a  principal  inspector,  the  manager  of 
the  local  flight  standards  district  office/ 
certificate  holding  district  office.  The  AMOC 
approval  letter  must  specifically  reference 
this  AD. 

(2)  Airworthy  Product:  For  any  requirement 
in  this  AD  to  obtain  corrective  actions  from 

a  manufacturer,  use  these  actions  if  they  are 
FAA-approved.  Corrective  actions  are 
considered  FAA-approved  if  they  were 
approved  by  the  State  of  Design  Authority  (or 
its  delegated  agent,  or  by  the  Design 
Approval  Holder  with  a  State  of  Design 
Authority’s  design  organization  approval,  as 
applicable).  You  are  required  to  ensure  the 
product  is  airworthy  before  it  is  returned  to 
service. 

(p)  Related  Information 

(1)  Refer  to  Mandatory  Continuing 
Airworthiness  Information  (MCAI)  European 
Aviation  Safety  Agency  Airworthiness 
Directive  2013-0179,  dated  August  7,  2013, 
for  related  Information.  This  MCAI  may  be 
found  in  the  AD  docket  on  the  Internet  at 
http://w'wu'.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2014-0425. 

(2)  For  service  information  identified  in 
this  AD,  contact  Airbus  SAS,  Airworthiness 
Office — EAL,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France;  telephone  ^■33 
5  61  93  36  96;  fax  -i-33  5  61  93  45  80;  email 
airworthiness.A330-A340@airbus.com-, 
Internet  http://wvi’w.airbus.com.  You  may 
view  this  service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  WA.  For  information 
on  the  availability  of  this  material  at  the 
FAA,  call  425-227-1221. 


Issued  in  Renton,  Washington,  on  June  19, 
2014. 

Michael  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  2014-15254  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 4-0423;  Directorate 
Identifier  201 3-NM-233-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airpianes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
The  Boeing  Company  Model  DC-10-10, 
DC-lO-lOF,  DC-10-30,  DC-10-30F 
(KC-lOA  and  KDC-10),  DC-10-40,  MD- 
lO-lOF,  and  MD-10-30F  airplanes.  This 
proposed  AD  was  prompted  by  an 
evaluation  by  the  design  approval 
holder  (DAH)  indicating  that  the 
forward  cargo  compartment  frames  are 
subject  to  widespread  fatigue  damage 
(WFD).  This  proposed  AD  would 
require  an  inspection  of  the  attachment 
holes  at  the  forward  cargo  compartment 
frames  and  the  cargo  liner  for  cracking, 
and  repair  if  necessary.  This  proposed 
AD  would  also  require  installing  new 
oversized  fasteners  in  the  forward  cargo 
compartment  frames.  We  are  proposing 
this  AD  to  prevent  fatigue  cracking  of 
the  forward  cargo  compartment  frames, 
which  could  result  in  loss  of  the  fail¬ 
safe  structural  integrity  of  the  airplane. 
DATES:  We  must  receive  comments  on 
this  proposed  AD  by  August  14,  2014. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  eRulemakirtg  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax; 202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


For  service  information  identified  in 
this  proposed  AD,  contact  Boeing 
Commercial  Airplanes,  Attention:  Data 
&  Services  Management,  3855 
Lakewood  Boulevard,  MC  D800-0019, 
Long  Beach,  CA  90846-0001;  telephone 
206-544-5000,  extension  2;  fax  206- 
766-5683;  Internet  https:// 
www.myboeingfleet.com.  You  may  view 
this  referenced  service  information  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  WA  98057-3356.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
v\nvw.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-201 4- 
0423;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nenita  Odesa,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  Los 
Angeles  Aircraft  Certification  Office 
(AGO),  FAA,  3960  Paramount 
Boulevard,  Lakewood,  CA  90712-4137; 
phone:  562-627-5234;  fax:  562-627- 
5210;  email:  nenita.odesa@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  address  listed  under  the  ADDRESSES 
section.  Include  “Docket  No.  FAA- 
2014-0423;  Directorate  Identifier  2013- 
NM-233-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulotions.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 


36670 


Federal  Register/ Vol.  79,  No,  125 /Monday,  June  30,  2014 /Proposed  Rules 


Discussion 

Structural  fatigue  damage  is 
progressive.  It  begins  as  minute  cracks, 
and  those  cracks  grow  under  the  action 
of  repeated  stresses.  This  can  happen 
because  of  normal  operational 
conditions  and  design  attributes,  or 
because  of  isolated  situations  or 
incidents  such  as  material  defects,  poor 
fabrication  quality,  or  corrosion  pits, 
dings,  or  scratches.  Fatigue  damage  can 
occur  locally,  in  small  areas  or 
structural  design  details,  or  globally. 
Global  fatigue  damage  is  general 
degradation  of  large  areas  of  structure 
with  similar  structural  details  and  stress 
levels.  Multiple-site  damage  is  global 
damage  that  occurs  in  a  large  shuctural 
element  such  as  a  single  rivet  line  of  a 
lap  splice  joining  two  large  skin  panels. 
Global  damage  can  also  occur  in 
multiple  elements  such  as  adjacent 
frames  or  stringers.  Multiple-site- 
damage  and  multiple-element-damage 
cracks  are  typically  too  small  initially  to 
be  reliably  detected  with  normal 
inspection  methods.  Without 
intervention,  these  cracks  will  grow, 
and  eventually  compromise  the 
structural  integrity  of  the  airplane,  in  a 
condition  known  as  widespread  fatigue 
damage  (WFD).  As  an  airplane  ages, 

WFD  will  likely  occur,  and  will 
certainly  occur  if  the  airplane  is 
operated  long  enough  without  any 
intervention. 

The  FAA’s  WFD  final  rule  (75  FR 
69746,  November  15,  2010)  became 
effective  on  January  14,  2011.  The  WFD 
rule  requires  certain  actions  to  prevent 
structural  failure  due  to  WFD 
throughout  the  operational  life  of 
certain  existing  transport  category 
airplanes  and  all  of  these  airplanes  that 
will  be  certificated  in  the  future.  For 
existing  and  future  airplanes  subject  to 
the  WFD  rule,  the  rule  requires  that 
DAHs  establish  a  limit  of  validity  (LOV) 
of  the  engineering  data  that  support  the 
structural  maintenance  program. 
Operators  affected  by  the  WFD  rule  may 
not  fly  an  airplane  beyond  its  LOV, 
unless  an  extended  LOV  is  approved. 

The  WFD  rule  (75  FR  69746, 
November  15,  2010)  does  not  require 
identifying  and  developing  maintenance 


actions  if  the  DAHs  can  show  that  such 
actions  are  not  necessary  to  prevent 
WFD  before  the  airplane  reaches  the 
LOV.  Many  LOVs,  however,  do  depend 
on  accomplishment  of  future 
maintenance  actions.  As  stated  in  the 
WFD  rule,  any  maintenance  actions 
necessary  to  reach  the  LOV  will  be 
mandated  by  airworthiness  directives 
through  separate  rulemaking  actions. 

In  the  context  of  WFD,  this  action  is 
necessary  to  enable  DAHs  to  propose 
LOVs  that  allow  operators  the  longest 
operational  lives  for  their  airplanes,  and 
still  ensure  that  WFD  will  not  occur. 

This  approach  allows  for  an 
implementation  strategy  that  provides 
flexibility  to  DAHs  in  determining  the 
timing  of  service  information 
development  (with  FAA  approval), 
while  providing  operators  with  certainty 
regarding  the  LOV  applicable  to  tbeir 
airplanes. 

This  proposed  AD  was  prompted  by 
cracking  that  occurred  during  a  full- 
scale  fatigue  test  airplane  during  the 
certification  process.  Such  cracking 
could  occur  in  the  active  airplane  fleet 
prior  to  the  fleet  reaching  its  LOV.  We 
are  proposing  this  AD  to  prevent  fatigue 
cracking  of  the  forward  cargo 
compartment  frames,  which  could  result 
in  loss  of  the  fail  safe  structural  integrity 
of  the  airplane. 

Relevant  Service  Information 

We  reviewed  Boeing  Service  Bulletin 
DClO-53-182,  dated  June  28,  2013.  For 
information  on  the  procedmes  and 
compliance  times,  see  this  service 
information  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2014- 
0423. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  these  same 
type  designs. 

Proposed  AD  Requirements 

This  proposed  AD  would  require 
accomplishing  an  inspection  of  the 

Estimated  Costs 


attachment  holes  at  the  forward  cargo 
compartment  frames  and  the  cargo  liner 
for  cracking,  and  repair  if  necessary. 

This  proposed  AD  would  also  require 
installing  new  oversized  fasteners  in  the 
forward  cargo  compartment  frames. 
These  actions  are  specified  in  the 
service  information  described 
previously,  except  as  discussed  under 
“Differences  Between  this  Proposed  AD 
and  the  Service  Information.” 

Differences  Between  This  Proposed  AD 
and  the  Service  Information 

Boeing  Service  Bulletin  DClO-53- 
182,  dated  June  28,  2013,  specifies  to 
contact  the  manufacturer  for 
instructions  on  how  to  repair  cracks 
detected  during  the  high  frequency  eddy 
current  inspection,  but  this  proposed 
AD  would  require  that  those  actions  be 
done  in  one  of  the  following  ways: 

•  In  accordance  with  a  method  that 
we  approve;  or 

•  Using  data  that  meet  the 
certification  basis  of  the  airplane,  and 
that  have  been  approved  by  the  Boeing 
Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  whom 
we  have  authorized  to  make  those 
findings. 

Explanation  of  Compliance  Time 

The  compliance  time  for  the 
inspection  specified  in  this  proposed 
AD  for  addressing  WFD  was  established 
to  ensure  that  discrepant  structure  is 
modified  before  WFD  develops  in 
airplanes.  Standard  inspection 
techniques  cannot  be  relied  on  to  detect 
WFD  before  it  becomes  a  hazard  to 
flight.  We  will  not  grant  any  extensions 
of  the  compliance  time  to  complete  any 
AD-mandated  service  bulletin  related  to 
WFD  without  extensive  new  data  that 
would  substantiate  and  clearly  warrant 
such  an  extension. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  25  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD: 


Action 

Labor  cost 

Parts  cost 

Cost  per  product 

Cost  on  U.S. 
operators 

Inspection . 

Up  to  19  work-hours  x  $85  per  hour  =  $1,615 

$0  . 

Up  to  $1,61 5  . 

Up  to  $40,375. 

Modification  . 

Up  to  6  work-hours  x  $85  per  hour  =  $510  .... 

Up  to  $801  . 

Up  to  $1 ,31 1  . 

Up  to  $32,775. 
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We  have  received  no  definitive  data 
that  would  enable  us  to  provide  cost 
estimates  for  the  on-condition  actions 
specified  in  this  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.’’  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  proposed 
regulation  is  within  the  scope  of  that 
authority  because  it  addresses  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  products  identified  in  this 
rulem^ing  action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action’’  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule’’  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§  39.1 3  [Amended] 

■  2.  The  FAA  amends  §39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

The  Boeing  Company:  Docket  No.  FAA- 
2014-0423;  Directorate  Identifier  2013- 
NM-233-AD. 

(a)  Comments  Due  Date 
We  must  receive  comments  by  August  14, 
2014. 

(h)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  The  Boeing  Company 
Model  DC-10-10,  DC-lO-lOF,  DC-10-30, 
DC-10-30F  (KC-lOA  and  KDC-10),  DC-10- 
40,  MD-lO-lOF,  and  MD-10-30F  airplanes, 
certificated  in  any  category,  identified  in 
Boeing  Service  Bulletin  DCl 0-53-182,  dated 
June  28,  2013. 

(d)  Subject 

Air  Transport  Association  (AT A)  of 
America  Code  53,  Fuselage. 

(e)  Unsafe  Condition 

This  AD  was  prompted  by  an  evaluation  by 
the  design  approval  holder  (DAH)  indicating 
that  the  forward  cargo  compartment  frames 
are  subject  to  widespread  fatigue  damage 
(WFD).  We  are  issuing  this  AD  to  prevent 
fatigue  cracking  of  the  forward  cargo 
compartment  frames,  which  could  result  in 
loss  of  the  fail-safe  structural  integrity  of  the 
airplane. 

(f)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Inspection 

Prior  to  the  accumulation  of  30,000  total 
flight  cycles,  or  within  72  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
later:  Do  a  high  frequency  eddy  current 
inspection  for  cracking  of  the  attachment 
holes  at  the  forward  cargo  compartment 
frames  and  the  cargo  liner,  in  accordance 
with  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  DClO-53-182,  dated 
June  28,  2013.  If  any  crack  is  found,  before 
further  flight,  repair  using  a  method 
approved  in  accordance  with  the  procedures 
specified  in  paragraph  (i)  of  this  AD. 

(h)  Installation  of  New  Fasteners 

If  no  cracking  is  found  during  the 
inspection  required  by  paragraph  (g)  of  this 
AD:  Before  further  flight,  install  new 
oversized  fasteners  to  attach  the  forward 
cargo  liner  to  the  forward  cargo  compartment 
frame,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  DClO-53-182,  dated  June 
28,  2013. 


(i)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Los  Angeles  Aircraft 
Certification  Office  (ACO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  In  accordance  with  14  CFR  39.19, 
send  your  request  to  your  principal  inspector 
or  local  Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  manager  of  the  ACO,  send  it  to  the 
attention  of  the  person  identified  in 
paragraph  (j)(l)  of  this  AD.  Information  may 
be  emailed  to:  9-ANM-LAACO-AMOC- 
REQUESTS@faa.gov. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  Inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  office. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD  if  it  is  approved  by  the 
Boeing  Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  that  has 
been  authorized  by  the  Manager,  Los  Angeles 
ACO  to  make  those  findings.  For  a  repair 
method  to  be  approved,  the  repair  must  meet 
the  certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

(j)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Nenita  Odesa,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120L,  Los  Angeles 
Aircraft  Certification  Office  (ACO),  FAA, 

3960  Paramount  Boulevard,  Lakewood,  CA 
90712-4137;  phone:  562-627-5234;  fax;  562- 
627-5210;  email:  nenita.odesa@faa.gov. 

(2)  For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  Attention:  Data  &  Services 
Management,  3855  Lakewood  Boulevard,  MC 
D800-0019,  Long  Beach,  CA  90846-0001; 
telephone  206-544-5000,  extension  2;  fax 
206-766-5683;  Internet  https:// 
www.myboeingfleet.coni.  You  may  view  this 
referenced  service  information  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue  SW.,  Renton,  WA  98057-3356.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Issued  in  Renton,  Washington  on  June  19, 
2014. 

Michael  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  2014-15248  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 4-0346;  Directorate 
Identifier  2014-NM-010-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
The  Boeing  Company  Model  737-100, 
-200,  -200C,  -300,  -400,  and  -500 
series  airplanes.  This  proposed  AD  was 
prompted  by  reports  of  cracks  in 
fuselage  frames,  and  a  report  of  a 
missing  strap  that  was  not  installed  on 
a  fuselage  frame  during  production. 

This  proposed  AD  would  require  an 
inspection  to  determine  if  the  strap 
adjacent  to  a  certain  stringer  is  installed, 
and  repair  if  missing;  repetitive 
inspections  of  the  frame  for  cracking  or 
a  severed  frame  web;  and  related 
investigative  and  corrective  actions  if 
necessary.  This  proposed  AD  also 
provides  optional  actions  to  terminate 
certain  repetitive  inspections.  We  are 
proposing  this  AD  to  detect  and  correct 
missing  fuselage  frame  straps  and  frame 
cracking  that  can  result  in  severed 
frames.  Continued  operation  of  the 
airplane  with  multiple  adjacent  severed 
frames,  or  the  combination  of  a  severed 
frame  and  fuselage  skin  chemical  mill 
cracks,  can  result  in  uncontrolled 
decompression  of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  August  14,  2014. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax;  202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
.Airplanes,  Attention:  Data  &  Services 
Management,  P.O.  Box  3707,  MC  2H-65, 


Seattle,  WA  98124-2207;  telephone 
206-544-5000,  extension  1;  fax  206- 
766-5680;  Internet  https:// 
www.myboeingfleet.com.  You  may  view 
this  referenced  service  information  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  WA.  For  information  on  the 
availability  of  this  material  at  the  FAA, 
call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2014- 
0346;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Pohl,  Aerospace  Engineer, 

Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356;  phone:  425-917-6450;  fax: 
425-917-6590;  email:  alan.pohl® 
faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  address  listed  under  the  ADDRESSES 
section.  Include  “Docket  No.  FAA- 
2014-0346;  Directorate  Identifier  2014- 
NM-OIO-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  have  received  reports  of  fuselage 
frame  cracking,  and  a  report  of  a  missing 
strap  that  was  not  installed  on  a  fuselage 
frame  during  production.  One  report 
was  a  crack  in  the  frame  at  station  328 


and  a  crack  that  severed  the  frame  at 
station  360  on  the  right  side  of  an 
airplane  that  had  59,756  total  flight 
cycles.  The  frame  web  and  the  failsafe 
chord  were  completely  severed. 

We  have  received  ten  reports  of  cracks 
in  the  frames  at  station  328  between 
stringers  S-20R  and  S-21R  on  Model 
737-200,  737-300,  and  737-500  series 
airplanes  that  had  accumulated  between 
43,581  and  73,655  total  flight  cycles. 
These  cracks  were  in  the  frame  web  at 
an  open  tool  hole,  in  the  frame  web  at 
the  end  fastener  in  the  inner  chord,  and 
in  the  frame  web  notch.  The  cracks  were 
from  0.3  inch  to  3.0  inches  long. 

We  have  also  received  14  reports  of 
cracks  in  the  frames  at  station  360 
between  stringers  S-19R  and  S-21R  on 
Model  737-200  and  737-300  series 
airplanes  that  had  accumulated  between 
42,183  and  66,588  total  flight  cycles. 
These  cracks  were  in  the  frame  web  at 
an  open  tool  hole,  in  the  frame  web  at 
an  insulation  blanket  stud  hole,  in  the 
frame  web  at  an  end  fastener  in  the 
doubler,  and  in  the  inner  flange  at  the 
end  fastener  in  the  doubler.  The  cracks 
were  from  2.5  inches  long  to  cracks  that 
severed  the  frame  web  and  fail-safe 
chord. 

We  have  received  a  report  of  three 
cracks  in  the  frame  at  station  380 
between  stringers  S-18R  and  S-20R  on 
a  Model  737-300  series  airplane  with 
32,218  total  flight  cycles.  Cracks  were  in 
the  frame  inner  flange  at  fasteners 
common  to  the  bulkhead  support  angle. 
One  of  the  three  cracks  was  also  in  the 
doubler. 

We  have  received  a  report  of  a  strap 
that  was  not  installed  on  the  frame  at 
station  312  adjacent  to  stringer  S-22R 
on  a  Model  737-400  series  airplane  with 
24,037  total  flight  cycles.  Investigation 
of  the  drawings  determined  that  this 
was  an  incorrect  frame  configuration 
and  that  the  strap  should  have  been 
installed. 

Missing  fuselage  frame  straps  and 
frame  cracking  can  result  in  severed 
frames.  Continued  operation  of  the 
airplane  with  multiple  adjacent  severed 
frames,  or  the  combination  of  a  severed 
frame  and  fuselage  skin  chemical  mill 
cracks,  can  result  in  uncontrolled 
decompression  of  the  airplane. 

Relevant  Service  Information 

We  reviewed  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December 
6,  2013.  For  information  on  the 
procedures  and  compliance  times,  see 
this  service  information  at  http:// 
wvnv.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA  2014- 
0346. 
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FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design. 

Proposed  AD  Requirements 

This  proposed  AD  would  require  an 
inspection  to  determine  if  the  strap 
adjacent  to  a  certain  stringer  is  installed, 
and  repair  if  missing;  repetitive 
inspections  of  the  frame  for  cracking  or 
a  severed  frame  web;  and  related 
investigative  and  corrective  actions  if 
necessary.  This  proposed  AD  also 
provides  optional  actions  to  terminate 
the  repetitive  inspections. 

The  phrase  “related  investigative 
actions”  is  used  in  this  proposed  AD. 
“Related  investigative  actions”  are 
follow-on  actions  that  (1)  are  related  to 
the  primary  actions,  and  (2)  further 


investigate  the  nature  of  any  condition 
found.  Related  investigative  actions  in 
an  AD  could  include,  for  example, 
inspections. 

The  phrase  “corrective  actions”  is 
used  in  this  proposed  AD.  “Corrective 
actions”  are  actions  that  correct  or 
address  any  condition  found.  Corrective 
actions  in  an  AD  could  include,  for 
example,  repairs. 

Differences  Between  This  Proposed  AD 
and  the  Service  Information 

Boeing  Alert  Service  Bulletin  737- 
53A1323,  dated  December  6,  2013, 
specifies  to  contact  the  manufacturer  for 
instructions  on  how  to  repair  certain 
conditions,  but  this  proposed  AD  would 
require  repairing  those  conditions  in 
one  of  the  following  ways: 

•  In  accordance  with  a  method  that 
we  approve;  or 

•  Using  data  that  meet  the 
certification  basis  of  the  airplane,  and 
that  have  been  approved  by  the  Boeing 

Estimated  Costs 


Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  whom 
we  have  authorized  to  make  those 
findings. 

Tables  13  through  15  in  paragraph 
I.E.,  “Compliance,”  of  Boeing  Alert 
Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  specify  post¬ 
modification  inspections  at  certain 
locations,  which  may  be  used  in  support 
of  compliance  with  section 
121.1109(cK2)  or  129.109(b)(2)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.1109(c)(2)  or  129.109(b)(2)). 
However,  this  NPRM  does  not  propose 
to  require  those  post-modification 
inspections.  This  difference  has  been 
coordinated  with  Boeing. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  417  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD; 


Action 

Labor  cost 

Parts  cost  j 

Cost  per 
product 

Cost  on  U.S. 
operators 

Inspections  . 

21  work-hours  x  $85  per  hour  =  $1 ,785  per  in- 

$0 

$1,785  per  inspection 

$744,345  per  inspection 

spection  cycle. 

cycle. 

cycle. 

We  have  received  no  definitive  data 
that  would  enable  us  to  provide  cost 
estimates  for  certain  on-condition 
actions  specified  in  this  proposed  AD. 


However,  we  estimate  the  following 
costs  to  do  any  necessary  repairs  of  the 
station  328  frame  and  the  station  360 
frame.  We  have  no  way  of  determining 


the  number  of  aircraft  that  might  need 
these  repairs: 


On-Condition  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Frame  328  repair . 

Frame  360  repair . 

25  work-hours  x  $85  per  hour  =  $2,125 . 

5  work-hours  x  $85  per  hour  =  $425  . 

Negligible  ... 
Negligible  ... 

$2,125 

425 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  1, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  Vll: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  Vll, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  proposed 
regulation  is  within  the  scope  of  that 


authority  because  it  addresses  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  products  identified  in  this 
rulemaking  action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 


(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


36674 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

The  Boeing  Company:  Docket  No.  FAA- 
2014-0346;  Directorate  Identifier  2014- 
NM-OIO-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  August  14, 
2014. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  The  Boeing  Company 
Model  737-100,  -200,  -200C,  -300,  -400, 
and  -500  series  airplanes,  certificated  in  any 
category,  as  identified  in  Boeing  Alert 
Service  Bulletin  737-53A1323,  dated 
December  6,  2013. 

(d)  Subject 

Air  Transport  Association  (ATA)  of 
America  Code  53,  Fuselage. 

(e)  Unsafe  Condition 

This  AD  was  prompted  by  reports  of  cracks 
in  fuselage  frames,  and  a  report  of  a  missing 
strap  that  was  not  installed  on  a  fuselage 
frame  during  production.  We  are  issuing  this 
AD  to  detect  and  correct  missing  fuselage 
frame  straps  and  frame  cracking  that  can 
result  in  severed  frames.  Continued  operation 
of  the  airplane  with  multiple  adjacent 
severed  frames,  or  the  combination  of  a 
.severed  frame  and  fuselage  skin  chemical 
mill  cracks,  can  result  in  uncontrolled 
decompression  of  the  airplane. 

(f)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Group  1  Airplane  Actions 

For  airplanes  identified  as  Group  1  in 
Boeing  Alert  Service  Bulletin  737-53A1323, 
dated  December  6,  2013:  At  the  applicable 
time  specified  in  Table  1  of  paragraph  I.E., 
“Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December  6, 
2013,  except  as  provided  by  paragraph  (m)(l) 
of  this  AD,  do  the  repair  using  a  method 
approved  in  accordance  with  the  procedures 
specified  in  paragraph  (o)  of  this  AD. 

(h)  Groups  2  Through  7  Airplanes: 
Inspection  for  Strap  Installation  at  Station 
312 

For  airplanes  identified  as  Groups  2 
through  7  in  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013:  At 
the  applicable  time  specified  in  Tables  2  and 


3  of  Paragraph  I.E.,  “Compliance,”  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  provided  by 
paragraph  (m)(l)  of  this  AD,  do  a  general 
visual  inspection  of  the  frame  at  station  312 
to  determine  if  the  strap  adjacent  to  stringer 
S-22R  is  installed,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  737-53A1323,  dated 
December  6,  2013.  If  the  strap  is  not 
installed,  before  further  flight,  repair  using  a 
method  approved  in  accordance  with  the 
procedm-es  specified  in  paragraph  (o)  of  this 
AD. 

(i)  Groups  2  Through  6  Airplanes  With  Less 
Than  28,300  Total  Flight  Cycles:  Repetitive 
Inspections,  Related  Investigative  Actions, 
and  Corrective  Actions  at  Stations  328,  344, 
and  360 

For  airplanes  identified  as  Groups  2 
through  6  in  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013,  that 
have  accumulated  less  than  28,300  total 
flight  cycles  as  of  the  effective  date  of  this 
AD:  Do  the  actions  required  by  paragraphs 
(i)(l)  and  (i)(2)  of  this  AD. 

(1)  At  the  applicable  times  specified  in 
Tables  4,  5,  7,  and  8  of  Paragraph  I.E., 
“Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December  6, 
2013,  except  as  provided  by  paragraph  (m)(l) 
of  this  AD:  Do  detailed  and  eddy  current 
inspections  of  the  frame  at  stations  328,  344, 
and  360  for  cracking  or  a  severed  frame  web; 
and  do  all  applicable  related  investigative 
and  corrective  actions;  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  specified  in 
paragraph  (m)(2)  of  this  AD.  Do  all  applicable 
related  investigative  and  corrective  actions 
before  further  flight.  Repeat  the  applicable 
inspections  thereafter  at  the  applicable  time 
and  intervals  specified  in  Paragraph  I.E., 
“Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December  6, 
2013,  until  the  Inspection  required  by 
paragraph  (i)(2)  of  this  AD  is  done.  Doing  the 
preventative  modification  of  the  frame  at 
station  360  and  the  repair  of  the  frame  at 
station  328,  as  applicable,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  specified  in 
paragraph  (m)(2)  of  this  AD,  terminates  the 
applicable  repetitive  inspection  requirements 
of  paragraph  (i)(l)  of  this  AD. 

(2)  At  the  applicable  time  specified  in 
Tables  4,5,7,  and  8  of  paragraph  I.E., 
“Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December  6, 
2013,  do  the  actions  specified  in  paragraph 
(i)(2)(i)  or  (i)(2)(ii)  of  this  AD.  Accomplishing 
the  initial  inspections  required  by  paragraph 
(i)(2)  of  this  AD  terminates  the  inspections 
required  by  paragraph  (i)(l)  of  this  AD.  Doing 
the  preventative  modification  of  the  frame  at 
station  360  and  the  repair  of  the  frame  at 
station  328,  as  applicable,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  specified  in 
paragraph  (m)(2)  of  this  AD,  terminates  the 
applicable  repetitive  inspection  requirements 
of  paragraph  (i)(2)(i)  and  (i)(2)(ii)  of  this  AD. 


(i)  Do  detailed  and  eddy  current 
inspections  of  the  frame  at  stations  328,  344, 
and  360  for  cracking  or  a  severed  frame  web; 
and  do  all  applicable  related  investigative 
and  corrective  actions;  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  specified  in 
paragraph  (m)(2)  of  this  AD.  Do  all  applicable 
related  investigative  and  corrective  actions 
before  further  flight.  Repeat  the  inspections 
specified  in  this  paragraph  thereafter  at  the 
applicable  time  and  intervals  specified  in 
paragraph  I.E.,  “Compliance,”  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013. 

(ii)  Do  detailed  and  eddy  current 
inspections  of  the  frame  at  stations  328,  344, 
and  360  for  cracking  or  a  severed  frame  web; 
and  external  detailed  and  eddy  cvurent 
inspections  of  the  fuselage  skin  for  cracking; 
and  do  all  applicable  related  investigative 
and  corrective  actions;  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  specified  in 
paragraph  (m)(2)  of  this  AD.  Do  all  applicable 
related  investigative  and  corrective  actions 
before  further  flight.  Repeat  the  applicable 
inspections  thereafter  at  the  applicable  time 
and  intervals  specified  in  Paragraph  I.E., 
“Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December  6, 
2013. 

(j)  Groups  2  Through  6  Airplanes  With 
28,300  Total  Flight  Cycles  or  More: 

Repetitive  Inspections,  Related  Investigative 
Actions,  and  Corrective  Actions  at  Stations 
328,  344,  and  360 

For  airplanes  identified  as  Groups  2 
through  6  in  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013,  that 
have  accumulated  28,300  total  flight  cycles 
or  more  as  of  the  effective  date  of  this  AD: 

At  the  applicable  times  specified  in  Tables  4, 
5,  7,  and  8  of  Paragraph  I.E.,  “Compliance,” 
of  Boeing  Alert  Service  Bulletin  737- 
53A1323,  dated  December  6,  2013,  except  as 
provided  by  paragraph  (m)(l)  of  this  AD,  do 
the  inspections  specified  in  paragraphs  (j)(l) 
or  (j)(2)  of  this  AID;  and  do  all  applicable 
related  investigative  and  corrective  actions; 
in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013, 
except  as  specified  in  paragraph  (m)(2)  of  this 
AD.  Do  all  applicable  related  investigative 
and  corrective  actions  before  further  flight. 
Repeat  the  applicable  inspections  specified 
in  paragraphs  (j)(l)  or  (j)(2)  of  this  AD 
thereafter  at  the  applicable  time  and  intervals 
specified  in  Paragraph  I.E.,  “Compliance,”  of 
Boeing  Alert  Service  Bulletin  737-53A1323, 
dated  December  6,  2013.  Doing  the 
preventative  modification  of  the  frame  at 
station  360  and  the  repair  of  the  frame  at 
station  328,  as  applicable,  in  accordance  with 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  except  as  specified  in 
paragraph  (m)(2)  of  this  AD,  terminates  the 
applicable  repetitive  inspection  requirements 
of  this  paragraph. 

(1)  Do  detailed  and  eddy  current 
inspections  of  the  frame  at  stations  328,  344, 
and  360  for  cracking  or  a  severed  frame  web. 
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(2)  Do  detailed  and  eddy  current 
inspections  of  the  frame  at  stations  328,  344, 
and  360  for  cracking  or  a  severed  frame  web; 
and  external  detailed  and  eddy  current 
inspections  of  the  fuselage  skin  for  cracking. 

(k)  Group  7  Airplanes;  Repetitive 
Inspections,  Related  Investigative  Actions, 
and  (Corrective  Actions  at  Station  328 
I'or  airjjlanes  identified  as  CCrouj)  7  in 
Hociing  Alert  .Service  Ihilletin  737-53 A1 323, 
dat(!(l  Docemher  (i,  2013:  At  the  a))])lical)le 
time  s))ecified  in  Table  (i  of  l’aragni])h  1.1'i., 
“(Compliance,”  of  Hocsing  Alert  .Service 
liidlelin  737-.53 A1 323,  datcul  December  (i, 
2013,  (!xc(!))t  as  ])rovided  by  ])aragra])b  (in)(1 ) 
of  this  Al),  do  a  detaibal  ins])ection  of  the 
frame  at  .station  328  for  cracking  or  a  sevenid 
iramc!  wr;!);  and  do  all  ap])li(:able  related 
investigative  and  corrective;  actions;  in 
accordance  with  the  Accom])lishment 
lnstnK:tions  of  Hoeing  Alert  .Servii:e  Hidletin 
737-.53A1323,  dated  December  6,  2013, 
except  as  sjjecified  in  paragraph  (m)(2)  of  this 
AD.  Do  all  applicable  related  inve.stigative 
and  corrective  actions  before  further  flight. 
Repeat  the  inspections  .specified  in  this 
paragraph  thereafter  at  the  applicable  time 
and  intervals  specified  in  paragraph  I.E., 
“(Compliance,”  of  Boeing  Alert  Service 
Bulletin  737-53A1323,  dated  December  6, 
2013.  Doing  the  repair  of  the  frame  at  station 
328,  in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013, 
except  as  specified  in  paragraph  (m)(2)  of  this 
AD,  terminates  the  repetitive  inspection 
requirements  of  this  paragraph. 

(l)  Groups  2  Through  5  Airplanes:  Repetitive 
Inspections,  Related  Investigative  Actions, 
and  Corrective  Actions  at  Station  380 

For  airplanes  identified  as  Groups  2 
through  5  in  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013:  At 
the  applicable  time  specified  in  Tables  9  and 
10  of  Paragraph  I.E.,  “Compliance,”  of 
Boeing  Alert  Service  Bulletin  737-53A1323, 
dated  December  6,  2013,  except  as  provided 
by  paragraph  (m)(l)  of  this  AD,  do  detailed 
and  eddy  ciu-rent  inspections  of  the  frame  at 
station  380  for  cracking  or  a  severed  frame 
web;  and  do  all  applicable  corrective  actions; 
in  accordance  with  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013, 
except  as  specified  in  paragraph  (m)(2)  of  this 
AD.  Do  all  applicable  corrective  actions 
before  further  flight.  Repeat  the  inspections 
specified  in  this  paragraph  thereafter  at  the 
applicable  time  and  intervals  specified  in 
Paragraph  I.E.,  “Compliance,”  of  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013. 

(m)  Exceptions  to  Service  Information 

(1)  Where  Boeing  Alert  Service  Bulletin 
737-53A1323,  dated  December  6,  2013, 
specifies  a  compliance  time  after  the 
“original  issue  date  of  this  service  bulletin,” 
this  AD  requires  compliance  within  the 
specified  compliance  time  after  the  effective 
date  of  this  AD. 

(2)  If  any  cracking  is  found  during  any 
inspection  required  by  this  AD,  and  Boeing 
Alert  Service  Bulletin  737-53A1323,  dated 
December  6,  2013,  specifies  to  contact  Boeing 


for  appropriate  action:  Before  further  flight, 
repair  the  cracking  using  a  method  approved 
in  accordance  with  the  procedures  specified 
in  paragraph  (o)  of  this  AD. 

(n)  Post-Repair  Inspections  and  Post- 
Modification  Inspections 

The  j)ost-repair  and  ])ost-modification 
ius))ot;tions  s])et:ified  in  Tables  13  through  1.5 
of  ])aragro))h  I.E.,  “(ioinpliance,”  of  Boeing 
Alerl  .Service  Bulletin  737-.53A1 323,  dated 
Dcjcomlxir  (>,  2013,  ari;  not  re(|uired  by  this 
AD. 

Note  1  to  ))aiagra|)h  (n)  of  this  Al);  The 
jxisl-repair  and  |)r)sl-mo(liii(:ation  inspections 
specified  in  Tables  13  thmiigli  1.5  of 
paragra])!)  I.E.,  “Gom|)lianc(!,”  of  Boeing 
Aha'I  .Service  Bulletin  737-r)3Al 323,  dated 
l)e(:(!inl)(!r  6,  2013,  may  he  used  in  su|)port 
of  conq)liance  with  section  1 21 .1 1 0?)(c)(2)  or 
1 29.100(l)){2)  of  the  Federal  Aviation 
Regidations  (14  CFR  121.1109(c)(2)  or  14  CFR 
129.109(h)(2)).  The  corresj)onding  actions 
s])ecified  in  the  Accom])lishment 
Instructions  of  Boeing  Alert  .Service  Bidletin 
737-53A1323,  dated  December  (i,  2013,  are 
not  required  by  this  AD. 

(o)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  In  accordance  with  14  CFR  39.19, 
send  your  request  to  your  principal  inspector 
or  local  Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  manager  of  the  AGO,  send  it  to  the 
attention  of  the  person  identified  in 
paragraph  (p)(l)  of  this  AD.  Information  may 
be  emailed  to:  9-ANM-Seattle-ACO-AMOC- 
Requests@faa.gov. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  office. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD  if  it  is  approved  by  the 
Boeing  Commercial  Airplanes  Organization 
Designation  Authorization  that  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  those  findings.  For  a  repair  method  to 
be  approved,  the  repair  must  meet  the 
certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

(p)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Alan  Pohl,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue  SW.,  Renton,  WA  98057-3356; 
phone:  425-917-6450;  fax:  425-917-6590; 
email:  aIan.pohI@faa.gov. 

(2)  For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  Attention:  Data  &  Services 
Management,  P.O.  Box  3707,  MC  2H-65, 
Seattle,  WA  98124-2207;  telephone  206- 
544-5000,  extension  1;  fax  206-766-5680; 
Internet  https://www.myboeingfleet.com.  You 
may  view  this  referenced  service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  WA.  For 


information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Issued  in  Renton,  Washington,  on  )une  19, 
2014. 

Michael  Kaszyeki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

|1'K  Doc.  2014-1,52,51  Mltid  (i-27-14;  H:45  ani| 

BILLING  CODE  4910-1 3-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 4-0345;  Directorate 
Identifier  2013-NM-230-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Beechcraft 
Corporation  (Type  Certificate 
Previousiy  Held  by  Hawker  Beechcraft 
Corporation;  Raytheon  Aircraft 
Company;  Beech  Aircraft  Corporation) 
Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
Beechcraft  Corporation  (Type  Certificate 
Previously  Held  by  Hawker  Beechcraft 
Corporation;  Raytheon  Aircraft 
Company;  Beech  Aircraft  Corporation) 
Model  400,  400A,  400T,  and  MU-300 
airplanes.  This  proposed  AD  was 
prompted  by  a  report  of  a  failure  of  the 
Acme  nut  threads  in  a  pitch  trim 
actuator  (PTA).  This  proposed  AD 
would  require  an  inspection  to 
determine  if  PTAs  having  a  certain 
serial  number  and  part  number  are 
installed,  and  replacement  if  they  are 
installed.  This  proposed  AD  would  also 
require  repetitive  replacements  of  PTAs 
with  new  PTAs  or  certain  overhauled 
PTAs.  We  are  proposing  this  AD  to 
prevent  failure  of  the  Acme  nut  threads 
in  the  PTA,  which  could  lead  to  loss  of 
control  of  pitch  trim  and  reduced 
controllability  of  the  airplane. 

DATES:  We  must  receive  comments  on 
this  proposed  AD  by  August  29,  2014. 
ADDRESSES:  You  may  send  comments, 
using  the  procedures  found  in  14  CFR 
11.43  and  11.45,  by  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Fax:202-493-2251. 

•  Mail:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
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W1 2-140,  1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Delivery:  Deliver  to  Mail 
address  above  between  9  a.m.  and  5 
p.in.,  Monday  through  Friday,  except 
hederal  holidfiys. 

l'■or  .service  iid'ormation  identified  in 
this  ])roj)osed  AD,  contact  Ihsechcraft 
Corporation, 'I’MDC,  I’.O.  Hox  05, 
Wichita,  KS  ti7201-00H5;  telephone 
:tl(i-(i70-H2:iH;  fax  :t1()-()71-2540;  email 
lni<l(:<(>)hee(:l)(:r(ill.(:onr,  I  ntcaiuit  lilt]):// 
piihs.heeclierafl.eoin.  Yon  may  vi(;w  this 
nderenced  service  information  at  the 
l''A A, 'l'ran.sj)ort  Air|)lam!  Directorate, 
KiOl  Lind  AveniU!  SW.,  Kenton,  WA. 
l''or  information  on  the  availability  of 
this  material  at  the  EAA,  call  425-227- 
1221. 

Examining  the  Al)  Docket 

Yon  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  hy  searching  for 
and  locating  Docket  No.  FAA-2014- 
0345;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Johnson,  Aerospace  Engineer,  Systems 
and  Propulsion  Branch,  ACE-1 16W, 

FA  A,  Wichita  Aircraft  Certification 
Office  (ACO),  1801  Airport  Road,  Room 
100,  Mid-Continent  Airport,  Wichita, 

KS  67209;  phone:  (316)  946-4105;  fax: 
(316)  946-4107;  email:  Ann.Johnson® 
faa.gov. 


SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  .send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  addre.ss  listed  under  the  ADDRESSES 
.s(!ctiou.  Include  “Dockcit  No.  FAA- 
2014-0345;  Directorate  Identifier  2013- 
NM-2.30-AI)”  at  tin;  hegiiming  of  your 
comments.  W(!  .sp(!cifically  invite 
comments  on  the  overall  regnlatory, 
economic,  (mvironmental,  and  energy 
a,s|)ects  of  this  proposcul  Al).  We  will 
consider  all  comments  receiviul  hy  the 
closing  date  and  may  amend  this 
|)ropo.sed  AD  hecau.se  oflho.se 
comments. 

W(!  will  j)osl  all  comments  we 
rec;eive,  without  change,  to  htt}).// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  po.st  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  have  received  a  report  of  a  failure 
of  the  Acme  nut  threads  in  a  PTA,  due 
to  accelerated  thread  wear  on  the  Acme 
nut  that  mates  with  the  jackscrew.  This 
condition,  if  not  corrected,  could  result 
in  failure  of  the  Acme  nut  threads  in  the 
PTA,  which  could  lead  to  loss  of  control 
of  pitch  trim  and  reduced  controllability 
of  the  airplane. 

Relevant  Service  Information 

We  reviewed  Hawker  Beechcraft 
Mandatory  Service  Bulletin  27-4100, 
dated  March  2012.  This  service  bulletin 
describes  procedures  for  an  inspection 
to  determine  if  PTAs  having  a  certain 
serial  number  and  part  number  are 
installed,  and  replacing  those  PTAs 

Estimated  Costs 


having  specific  serial  numbers  listed  in 
the  service  bulletin. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  un.sale  condition 
described  j)roviou.sly  is  likely  to  exi.st  or 
devedop  in  other  products  of  thes<;  same 
lyp(!  designs. 

Proposed  AD  Ke(|iiiremenls 

This  proposed  Al)  would  nupiire 
a(:com|)li.shing  Ihe  actions  S|)ecified  in 
the  .s(!rvice  information  (h;.scrihed 
|)n!viously,  (!xce|)t  as  discn.s.sed  under 
“Diffenmees  Ihdwcien  This  Propo.s(!d  Al) 
and  Ihe  Service;  Information.” 

DiiVerences  Between  This  Proposed  AD 
and  the  Service  Information 

Although  Hawker  Beechcraft 
Mandatory  Service  Bulletin  27-4100, 
dated  March  2012,  does  not  require 
repetitive  replacements,  this  proposed 
AD  would  require  repetitive 
replacements  of  PTAs  with  new  PTAs  or 
with  overhauled  PTAs  having  an  Acme 
nut  and  jackscrew  replaced  with  a  new 
Acme  nut  and  jackscrew  every  1,800 
flight  hours  or  at  the  next  PTA  overhaul, 
whichever  occurs  first. 

While  the  effectivity  of  Hawker 
Beechcraft  Mandatory  Service  Bulletin 
27-4100,  dated  March  2012,  does  not 
include  Model  MU-300  airplanes,  those 
airplanes  are  included  in  the 
applicability  of  this  proposed  AD  since 
the  affected  PTAs  can  also  be  used  on 
these  airplanes. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  735  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD: 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Identification  of  serial/part 
numbers  (735  airplanes). 

1  work-hour  x  $85  per 
hour  =  $85. 

$0  . 

$85  . 

$62,475. 

Replacement  of  PTA  (26 
airplanes). 

10  work-hours  x  $85  per 
hour  =  $850  per  re¬ 
placement. 

$17,334  per  replacement  .. 

$18,184  per  replacement  .. 

i 

$472,784  per  replacement. 

Repetitive  replacement  of 
jackscrew  and  Acme  nut 
on  PTAs  (735  airplanes). 

10  work-hours  x  $85  per 
hour  =  $850  per  re¬ 
placement. 

$17,334  per  replacement  .. 

$18,184  per  replacement  .. 

$13,365,240  per  replace¬ 
ment. 

According  to  the  manufacturer,  the 
costs  of  this  proposed  AD  associated 
with  Hawker  Beechcraft  Mandatory 
Service  Bulletin  27-4100,  dated  March 
2012,  may  be  covered  under  warranty, 
thereby  reducing  the  cost  impact  on 
affected  owners/operators.  We  do  not 


control  warranty  coverage  for  affected 
individuals.  As  a  result,  we  have 
included  all  costs  in  our  cost  estimate. 
The  costs  of  the  repetitive  replacement 
are  not  covered  under  warranty. 
However,  the  PTA  manufacturer  states 
that  it  is  already  replacing  the  Acme  nut 


and  jackscrew  at  every  overhaul,  so  the 
owners/operators  should  not  see  a  cost 
increase  due  to  this  repetitive 
replacement  requirement. 
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Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.”  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  proposed 
regulation  is  within  the  scope  of  that 
authority  because  it  addresses  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  products  identified  in  this 
rulem^ing  action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  j)ositive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

l.ist  of  Subjects  in  14  CFR  Part  39 

Air  transjjortation,  Aircraft,  Aviation 
.salety.  Incorporation  by  nsference, 
Salety. 

'I'he  Proposed  Amendment 

Accordingly,  under  the  anthority 
delegated  to  me  by  the  Administrator, 
th(!  f’AA  propo.s(;s  to  amend  14  GI<’R  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  j)art  39 
continues  to  read  as  follows: 

Authority:  49  IJ..S.C.  lOtHg).  40113,  44701. 


§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

Beechcraft  Corporation  (Type  Certificate 
Previously  Held  by  Hawker  Beechcraft 
Corporation;  Raytheon  Aircraft 
Company;  Beech  Aircraft  Corporation); 
Docket  No.  FAA-2014-0345:  Directorate 
Identifier  2013-NM-230-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  August  29, 
2014. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  the  airplanes  identified 
in  paragraphs  (c)(1)  and  (c)(2)  of  this  AD, 
certificated  in  any  category. 

(1)  Beechcraft  Corporation  (Type 
Certificate  Previously  Held  by  Hawker 
Beechcraft  Corporation;  Raytheon  Aircraft 
Company;  Beech  Aircraft  Corporation) 
airplanes  identified  in  paragraphs  (c)(l)(i), 

(c) (l)(ii),  and  (c)(l)(iii)  of  this  AD. 

(1)  Model  400  Beechjet  airplanes  having 
serial  numbers  RJ-1  through  RJ-65, 
inclusive. 

(ii)  Model  400A  Beechjet  airplanes  having 
serial  numbers  RK-1  through  RK-604, 
inclusive. 

(iii)  Model  400T  Beechjet  airplanes  having 
serial  numbers  TT-1  through  TT-180, 
inclusive,  and  TX-1  through  TX-13, 
inclusive. 

(2)  Beechcraft  Corporation  (Type 
Certificate  Previously  Held  by  Hawker 
Beechcraft  Corporation;  Raytheon  Aircraft 
Company;  Mitsubishi  Heavy  Industries,  Inc. 
Ltd.)  Model  MU-300  airplanes,  having  serial 
numbers  A003SA  through  A093SA, 
inclusive. 

(d)  Subject 

Air  Transport  A.ssociation  (ATA)  of 
America  Code  27,  Flight  Controls. 

(e)  Unsafe  Condition 

This  AD  was  prompted  by  a  report  of  a 
failure  of  the  Acnne  nut  threads  in  a  ])itch 
trim  actuator  (P I’A).  We  are  issuing  this  AD 
to  ])revent  failure  of  the  Acme  nut  threads  in 
the  I’  l'A,  which  could  l(!ad  to  loss  of  control 
(»f  ])itch  trim  and  reduced  controllability  of 
the  airplane. 

(i)  Complianf;i; 

Comply  with  this  Al)  within  the 
coin|)liance  times  spcicified,  unless  already 
done. 

(g)  Determiiialioii  of  Serial  Numher  and  Pari 
N  limber 

Within  200  flight  hours  or  (>  months  alter 
the  effective!  date  of  this  AD,  whicluiver 
occurs  first,  insjiect  to  d(!t(!rmine  the  serial 
imml)(!rand  ])art  numher  of  the  PTA,  in 
accordance  with  the  Accomplishment 
Instructions  of  Hawker  Beechcraft  Mandatory 
.Service  Bulletin  27-4100,  datiid  March  2012. 
A  review  of  manufacturer  delivery  and 
o))erator  maintenance  records  is  acceptable, 
in  lieu  of  the  inspection,  if  the  serial  number 


and  part  number  of  the  PTA  can  be 
conclusively  determined  from  that  review. 

(h)  Replacement 

If  any  serial  number  and  part  number 
found  during  an  inspection  required  by 
paragraph  (g)  of  this  AD  is  one  listed  in  Table 
1  or  Table  2  of  Hawker  Beechcraft  Mandatory 
Service  Bulletin  27—4100,  dated  March  2012: 
Within  200  flight  hours  or  6  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  replace  the  PTA  with  a  serviceable  PTA 
or  an  overhauled  PTA  having  an  Acme  nut 
and  jackscrew  replaced  with  a  new  Acme  nut 
and  jackscrew,  in  accordance  with  the 
Accomplishment  Instructions  of  Hawker 
Beechcraft  Mandatory  Service  Bulletin  27- 
4100,  dated  March  2012. 

(i)  Repetitive  Replacements 

Within  1,800  flight  hours  after  the  effective 
date  of  this  AD,  or  at  the  next  PTA  overhaul, 
whichever  occurs  first,  replace  the  PTA  with 
a  new  PTA  or  an  overhauled  PTA  having  the 
Acme  nut  and  jackscrew  replaced  with  a  new 
Acme  nut  and  jackscrew,  in  accordance  with 
sections  3.A.(2),  (3),  and  (5)  through  (10)  of 
Hawker  Beechcraft  Mandatory  Service 
Bulletin  27-4100,  dated  March  2012.  Repeat 
the  replacement  thereafter  at  intervals  not  to 
exceed  1,800  flight  hours,  or  at  every  PTA 
overhaul,  whichever  occurs  first. 

(j)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  In  accordance  with  14  CFR  39.19, 
send  your  request  to  your  principal  inspector 
or  local  Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  manager  of  the  ACO,  send  it  to  the 
attention  of  the  person  identified  in 
paragraph  (k)(l)  of  this  AD. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  loc:al  flight  standards  district  office/ 
certificate  holding  district  office!. 

(k)  Related  Information 

(1)  For  more!  information  about  this  AD, 
contact  Ann  johnson,  A(!ros|)ac(!  Fngin(!(!r, 
Syst(!ms  and  Pro|)iilsion  Brani:li,  AtiF-IKiW, 
I'  AA,  Wichita  Aircraft  ( ;(!rtification  Oliici! 
(ACO).  1801  Airport  Koad,  Koom  100,  Mid 
Contin(!nt  Airport,  Wichita,  K.S  07209; 
l)lmn(!:  (310)  94(>  410,');  lax:  (:110)  940  4107; 
(!mai I:  Aini.Joliiisonfiiifdd.^ov. 

(2)  For  s(!rvic(!  information  id(!ntified  in 
this  AI),  contact  B(!(!chcraft  Cor))oration, 

'I  MDC,  I'.O.  Box  fi.'i,  Wichita,  KS  (i7201- 
008.');  t(!le))hone  31  (i-O 70-8238;  fax  31()-()71- 
2.')40;  (!mail  tdulcMhvdchcrdfl.coid;  Internet 
}iitj)://puhs.hcdchcrdft.con].  Yon  may  view 
this  refere!nc(!el  seervice  information  at  the! 
FAA,  Trans))ort  Airplane  Dir(!ctornte,  KiOl 
Lind  Avenue  .SW.,  Kenton,  WA.  For 
informatiein  on  the  availability  of  this 
nifiterial  at  the  FAA,  call  425-227-1221. 
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Issued  in  Renton,  Washington,  on  June  10, 
2014, 

Jeffrey  E.  Duven, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

|FR  Doc.  2014-15246  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14CFR  Part  39 

[Docket  No.  FAA-201 4-0426;  Directorate 
Identifier  2013-NM-231-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  The  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 
The  Boeing  Company  Model  767  and 
777  airplanes.  This  proposed  AD  was 
prompted  by  reports  of  uncommanded 
door  closure  of  the  large  lower  lobe 
cargo  door.  This  proposed  AD  would 
require  inspecting  for  part  numbers  and 
serial  numbers  of  the  rotary  actuators  of 
the  large  forward  and  aft  lower  lobe 
cargo  doors,  as  applicable,  and 
corrective  action  if  necessary.  We  are 
proposing  this  AD  to  detect  and  correct 
rotary  actuators  made  with  a  material 
having  poor  actuator  gear  wear 
characteristics,  which  could  result  in 
failure  of  the  rotary  actuators  for  the 
large  forward  or  aft  lower  lobe  cargo 
door  and  subsequent  uncommanded 
door  closure,  which  could  possibly 
result  in  injury  to  jieople  on  the  ground. 
DATES:  We  must  receive  comments  on 
this  proposed  Al)  by  August  14,  2014. 
ADDRESSES:  Yon  may  .scind  connnents, 
using  the  jirocedures  found  in  14  (II'K 
1 1 .4.3  and  1 1 .45,  liy  any  of  the  following 
methods: 

•  iMMleral  eKnlemaking  I’ortal:  do  to 
lillp://www.r(;gulali()ns.g()v.  l''ollow  the 
instructions  for  siihinitting  comments. 

•  l-’ax:  202-403-2251. 

•  Mail:  II. S.  Department  of 
Trans|)ortalion,  Docket  ( Ijieralions,  M- 
30,  West  Miiilding  dronnd  I'loor,  Koom 
Wl  2-140,  1200  New  Jer.sciy  Avenue  Sl'i., 
Washington,  I)d  20500. 

•  1  land  Delivery:  Deliver  to  Mail 
address  above  between  0  a.m.  and  5 
p.m.,  Monday  through  Friday,  excejit 
Imderal  holidays. 

For  Boeing  service  information 
identified  in  this  proposed  AD,  contact 


Boeing  Commercial  Airplanes, 

Attention:  Data  &  Services  Management, 
P.O.  Box  3707,  MC  2H-65,  Seattle,  WA 
98124-2207;  telephone  206-544-5000, 
extension  1;  fax  206-766-5680;  Internet 
https://www.myboeingfleet.com.  For 
Eaton  service  information  identified  in 
this  proposed  AD,  contact  Eaton 
Corporation,  Aerospace  Operations,  3 
Park  Plaza,  Suite  1200,  Irvine,  CA 
92614;  telephone  949-253-2100;  fax 
949-253-2111;  Internet  http:// 
www.eaton.com.  You  may  view  this 
referenced  service  information  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  WA. 

For  information  on  the  availability  of 
this  material  at  the  FAA,  call  425-227- 
1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2014- 
0426;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Susan  Monroe,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental 
Systems  Branch,  ANM-150S,  FAA, 
Seattle  Aircraft  Certification  Office, 

1601  Lind  Avenue  SW.,  Renton,  WA 
98057-3356;  phone:  425-917-6457;  fax: 
425-917-6590;  email:  susan.l.monroe@ 
faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  yon  to  .send  any  written 
rehivant  data,  views,  or  arguments  ahoni 
this  jiroposal.  Send  yonr  comments  to 
an  addre.ss  listed  under  the  ADDRESSES 
siiclion.  Inchide  “Docket  No.  FAA- 
201 4-0426;  Directorate  Identifier  2013— 
NM-231-AD”  at  the  heginning  of  yonr 
commimts.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  pro|)os(!(l  AD.  Wc;  will 
consid(!r  all  connnents  received  by  the 
closing  date  and  may  amend  this 
jiroposed  AD  h(!cau.se  oftho.se 
comments. 

We  will  jio.st  all  {:onnnents  we 
receive,  without  change,  to  http:// 
www.regutations.gov,  including  any 
personal  information  you  provide.  We 


will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  received  reports  of  uncommanded 
door  closure  of  the  large  lower  lobe 
cargo  door.  One  incident  occurred  while 
the  door  was  being  opened,  a  second 
one  while  the  door  was  stationary  in  the 
open  position,  and  the  third  incident 
occurred  as  the  door  was  being  closed. 

It  was  determined  that  all  of  the  doors’ 
rotary  actuators  had  failed  (two 
actuators  per  door).  The  three  incidents 
occurred  on  Model  767  airplanes,  but 
the  same  rotary  actuator  part  numbers 
are  also  used  on  the  large  lower  lobe 
cargo  doors  installed  on  the  Model  777 
airplanes.  Examination  of  five  of  the 
failed  rotary  actuators  found  significant 
wear  in  the  gear  box  and  failure  of  the 
first  stage  input  sun  gear  set.  The  sixth 
failed  rotary  actuator  had  a  failed  third- 
stage  input  sun  gear  from  an  overload 
condition.  All  three  affected  airplanes 
had  between  12,500  and  13,500  total 
flight  cycles.  The  failed  actuators  were 
manufactured  with  Nitralloy  135M  steel 
between  August  1994  and  December 
2000.  Actuators  manufactured  before  or 
after  that  timeframe  were  made  with 
9310  steel.  The  rotary  actuators  made 
from  9310  steel  material  are  considered 
safe.  This  condition,  if  not  corrected, 
could  result  in  failure  of  the  rotary 
actuators  for  the  large  lower  lobe  cargo 
door,  and  subsequent  uncommanded 
door  closures,  which  could  possibly 
result  in  injury  to  people  on  the  ground. 

Relevant  Service  Information 

We  reviewed  Boeing  Service  Bulletins 
767-52A0100,  Revision  2,  dated 
September  26,  2013;  and  777-52-0053, 
Revision  1,  dated  September  26,  2013. 
l'’()r  information  on  the  jirocedures  and 
compliance  times,  .see  this  .service 
information  at  http:// 
www.regulaiions.gov  by  searching  for 
and  locating  Docket  No.  F’AA-2014- 
042(). 

Hoeing  Sin  vice  Hid  let  ins  7()7— 
.52A0100,  Revision  2,  dated  September 
26,  2013;  and  777-52-0053,  Revision  1, 
dated  .Seplinnher  2(),  2013;  refer  to  Eaton 
Service  Hidlelin  I)‘)2D1 00-52-4, 
Revision  2,  dated  Angnsl  1, 2013,  which 
jirovides  .serial  nnmher  inforinalion  and 
certain  corrective  actions  (niwork  of 
certain  rotary  actuators  or 
riMdentification  of  certain  other  rotary 
actuators). 

FAA’s  Determination 

We  are  proposing  this  AD  hecau.se  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
descrihed  previously  is  likely  to  exist  or 
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develop  in  other  products  of  these  same 
type  designs. 

Proposed  AD  Requirements 


This  proposed  AD  would  require 
inspecting  for  part  numbers  and  serial 
numbers  of  the  rotary  actuators  of  the 
large  forward  and  aft  lower  lobe  cargo 


doors,  as  applicable,  and  corrective 
actions  if  necessary,  as  specified  in  the 
service  information  described 
previously. 

The  phrase  “corrective  actions”  is 
used  in  this  proposed  AD.  “Corrective 
actions”  are  actions  that  correct  or 
address  any  condition  found.  Corrective 


actions  in  an  AD  could  include,  for 
example,  repairs. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  510  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD: 


Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Inspection  for  part  number  and  serial  number  ... 

1  work-hour  x  $85  per  hour  =  $85  . 

None . 

$85 

$43,350. 

We  estimate  the  following  costs  to  do 
any  necessary  re-identification  or 
replacements  that  would  be  required 


based  on  the  results  of  the  proposed 
inspection.  We  have  no  way  of 
determining  the  number  of  aircraft  that 


might  need  these  re-identifications  or 
replacements: 


On-Condition  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per  product 

Re-identification  . 

Replacement . 

Up  to  1  work-hour  x  $85  per  hour  =  $85 . 

Up  to  9  work-hours  x  $85  per  hour  =  $765  . 

$1 

19,700 

Up  to  $86. 

Up  to  $20,465. 

Authority  for  This  Rulemaking 

'l’itl(!  4t)  of  the  United  States  t^ode 
.s])e(:ifi(!s  tlu!  FAA’s  aniliority  to  issue! 
rules  oil  aviation  .safety.  Sulititle  I, 

.s(!(:tiou  IDt),  (l{!.s(:rihe.s  tiu!  authority  of 
the  I'  AA  Administrator.  .Suhtitle  VII: 
Aviation  Programs,  (l(!S(:rih(!s  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  i.ssning  this  rulemaking  under 
the  authority  (hi.scrihed  in  Suhtitle  VII, 
Part  A,  .Snhjiart  111,  Section  44701: 
“(aiinnal  nujiiiniinents.”  Under  that 
section,  Congre.ss  charges  the  FAA  with 
jiromoting  safe  flight  of  civil  aircraft  in 
air  commerce  hy  prescribing  regulations 
for  jiractices,  methods,  and  procedures 
the  Administrator  finds  nece.s.sary  for 
.safety  in  air  commerce.  This  propo.sed 
regulation  is  within  the  .scope  of  that 
authority  because  it  addresses  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  products  identified  in  this 
rulemaking  action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  1 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 


(2)  Is  not  a  “significant  rule”  muhir 
the  DOT  Kogulatory  Policitis  and 
I’rociidures  (44  FK  11034,  iMihrnary  2V>, 
1<)70), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  inqiact,  |)o.sitiv(!  or  negative, 
on  a  snhstantial  mnnher  of  small  (intities 
under  the  criteria  of  the  Kegnlatory 
l''l(!xihility  Act. 

I-ist  of  Subjects  in  14  GFR  Fart  39 

Air  tran.sjiortation.  Aircraft,  Aviation 
safety.  Incorporation  hy  niference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Admini.strator, 
the  FAA  proposes  to  amend  14  GFR  part 
39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

The  Boeing  Company:  Docket  No.  FAA- 
2014-0426;  Directorate  Identifier  2013- 
NM-231-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  August  14, 
2014. 


(I))  AHectiid  ADs 
None. 

(c)  Applicahilily 

This  Al)  <i|>|)lies  to  The  Hoeing  (!oin|i)iny 
<'iir|ihine.s  identified  in  |ianigiii|ihs  ((:)(!)  tinil 
((:)(2)  of  this  Al),  cerliliciiled  in  liny  ciilegory. 

(1)  Model  767-200, -3n(), -:tO()F,  iind 
400FK  series  iiii'iihines,  as  identified  in 

Hoeing  .Service!  Hnlletin  7li7-.'>2 AOI 00, 
Kevision  2,  dated  ,Se|)teinher  26,  201  3. 

(2)  Model  777-200, -2001. K, -300, -ItOOl'iK, 
and  777F  sciries  airplainis,  as  identificid  in 
Hoeing  Siii  vice  Hnihitin  777- .62  1)0.63, 
K(!vision  t,  dated  .S(!|)t(!inher  26,  2013. 

(cl)  Subject 

Air  Transport  Association  (ATA)  of 
America  Code  52,  Doors. 

(e)  Unsafe  Condition 

This  AD  was  prompted  by  reports  of 
iincommandod  door  closure  of  the  large 
lower  lobe  cargo  door.  We  are  issuing  this  AD 
to  detect  and  correct  rotary  actuators  made 
with  a  material  having  poor  wear 
characteristics,  which  could  result  in  failure 
of  the  rotary  actuators  for  the  large  forward 
or  aft  lower  lobe  cargo  door  and  subsequent 
uncommanded  door  closure,  which  could 
possibly  result  in  injury  to  people  on  the 
ground. 

(f)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Inspection  for  Part  Numbers,  and  Re- 
Identification  or  Replacement,  for  Model  767 
Airplanes 

For  Model  767-200,  -300,  -300F,  and 
-400ER  series  airplanes:  Within  30  months 
after  the  effective  date  of  this  AD,  inspect 
each  rotary  actuator  installed  in  the  forward 
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and  aft  large  lower  lobe  cargo  doors,  as 
applicable,  to  determine  the  part  number  and 
serial  number,  and  do  all  applicable 
corrective  actions,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  767-52A0100,  Revision  2, 
dated  September  26,  2013;  and  Eaton  Service 
Bulletin  692D100-52-4,  Revision  2,  dated 
August  1,  2013.  Do  the  applicable  corrective 
actions  at  the  applicable  time  specified  in 
paragraph  I.E.,  “Compliance,”  of  Boeing 
Service  Bulletin  767-52A0100,  Revision  2, 
dated  September  26,  2013,  except  as  required 
by  paragraph  (i)  of  this  AD.  A  review  of 
maintenance  records  for  the  part  number  and 
.serial  number  is  acceptable  in  lieu  of  the 
inspection  if  the  part  and  serial  numbers  of 
the  rotary  actuator  can  be  conclusively 
determined  from  that  review. 

(h)  Inspection  for  Part  Numbers,  and  Re- 
Identification  or  Replacement,  for  Model  777 
Airplanes 

For  Model  777-200,  -200LR,  -300, 

-300ER,  and  777F  series  airplanes:  Within  72 
months  after  the  effective  dote  of  this  AD, 
inspect  each  rotary  actuator  installed  in  the 
forward  and  aft  large  lower  lobe  cargo  doors, 
as  apjjlicable,  to  determine  the  port  number 
and  serial  miinber,  and  do  all  a])])licable 
corrective  actions,  in  accordance  with  the 
Accom|)lishment  Instructions  of  Boeing 
.S(!rvic(!  Itniletin  777-,‘j2-()().')3.  Revision  1, 
dated  .Se|)teinl)er  2(>,  2013;  and  Eaton  .Service 
Bnlletin  ()02l)1()()  52-  4,  Rcivision  2,  dated 
Angnsl  1.  2013.  Do  IIk;  a|)plical)le  cornictive 
actions  at  the  apjilicable  time  specified  in 
paragra|>li  1  .!■!.,  "( lompliaiice,”  of  Boeing 
.Service  Bnlletin  777-.S2- ()0.'>3,  Revisiftn  1, 
(lilted  .Se|)teinlier  2(i,  20  1 3,  except  as  recpiired 
liy  paragraph  (i)  of  this  At).  A  review  of 
maintiiiiance  records  for  the  part  nnmher  and 
.serial  nnmher  is  iicce|)tahle  in  lien  of  the 
insjiection  if  the  part  and  serial  nnndiers  (d 
th(!  rotary  actuator  can  he  conclusively 
determined  from  that  review. 

(i)  Exception  to  the  Service  Information 

Where  Boeing  .Service  Bnlletin  767— 

.62A0100,  Revision  2,  dated  .Soj)temher  2(), 
2013;  and  Boeing  .Service  Bulletin  777-.‘i2- 
0053,  Revision  1,  dated  Sejiteinber  26,  2013, 
specify  a  compliance  time  after  the  issue  date 
“of  this  .service  bulletin,”  this  AD  requires 
compliance  within  the  specified  compliance 
time  after  the  effective  date  of  this  AD. 

(j)  Parts  Installation  Prohibition 

As  of  the  effective  date  of  this  AD,  no 
rotary  actuator  having  Boeing  part  number 
S135W132-3  (.supplier  part  number 
692D100-13)  may  be  installed  on  any 
airplane. 

(k)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Seattle  Aircraft 
Certification  Office  (AGO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  In  accordance  with  14  CFR  39.19, 
send  your  request  to  your  principal  inspector 
or  local  Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  manager  of  the  AGO,  send  it  to  the 
attention  of  the  person  identified  in 
paragraph  (1)(1)  of  this  AD.  Information  may 


be  emailed  to:  9-ANM-Seattle-ACO-AMOC- 
Requests@faa.gov. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  office. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD  if  it  is  approved  by  the 
Boeing  Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  that  has 
been  authorized  by  the  Manager,  Seattle 
AGO,  to  make  those  findings.  For  a  repair 
method  to  be  approved,  the  repair  must  meet 
the  certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

(1)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Susan  Monroe,  Aerospace  Engineer, 
Cabin  Safety  and  Environmental  Systems 
Branch,  ANM-150S,  FAA,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue  SW., 
Renton,  WA  98057-3356;  phone:  425-917- 
6457;  fax:  425-917-6590;  email: 
susan.l.monroe@faa.gov. 

(2)  For  Boeing  service  information 
identified  in  this  AD,  contact  Boeing 
(iominercial  Airjjlanes,  Attention:  Data  & 
.Services  Management,  I’.O.  Box  3707,  Mt! 

211  65.  .Seattle,  WA  t)81 24-2207;  telephone 
206-544-5000,  extcmsion  1;  lax  20(i-7(i(i 
5680;  Inlernet  https:// 

www.myhoeingf  lent  .com.  For  I'laton  service 
iiiloi'inalion  identified  in  this  Al),  contact 
Eaton  Corporation,  Aerosjiace  ( Iperations,  3 
Bark  l’la/.a,  .Suite  1200,  Irvine,  t  '.A  !)2()14; 
telephone  !t4!l  253-2100;  fax  !(4!)  253-2111; 
Internet  http'J/www.caton.com.  Yon  may 
view  this  referenced  service  information  at 
the  FAA,  Trans|iort  Air|)lane  Directorate, 
ttiOl  Lind  Avenue  .SW.,  Renton,  Washington. 
For  information  on  the  availahility  of  this 
material  al  the  FAA,  call  425  227—1221. 

Issued  in  Renton,  Washington,  on  |nne  19, 
2014. 

Michael  Kaszyeki, 

Acting  Manager,  Transport  Airplane 
Diwetorate,  Aircraft  Certification  Service. 

|FK  Doe.  2014-152.'')0  Filed  (i-27-14;  8:45  iini] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  FAA-201 4-0347;  Directorate 
Identifier  201 3-NM-1 73-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  the  Boeing 
Company  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  We  propose  to  adopt  a  new 
airworthiness  directive  (AD)  for  certain 


The  Boeing  Company  Model  767-200 
and  -300  series  airplane  equipped  with 
Pratt  &  Whitney  Model  JT9D  or  PW4000 
engines.  This  proposed  AD  was 
prompted  by  a  report  of  several  cases  of 
low  hydraulic  pressure  or  loss  of 
electrical  power  to  the  alternating 
current  motor  pump  (ACMP)  on  the  left 
engine.  This  proposed  AD  would 
require  inspecting  for  damage  of  the 
wiring  bundles  in  the  left  engine’s  strut 
and  corrective  actions  if  necessary,  and 
installing  new  wire  support  brackets 
and  bundle  clamp.  We  are  proposing 
this  AD  to  detect  and  correct  chafed 
wire  bundles  due  to  rubbing  against 
structure  or  a  hydraulic  piping  elbow, 
which  could  result  in  electrical  arcing 
in  a  flammable  fluid  leakage  zone,  and 
would  provide  a  possible  ignition 
source  for  fuel  vapors  and  hydraulic 
fluids.  Ignited  fuel  vapors  or  hydraulic 
fluid  in  an  area  without  a  fire  detection 
or  suppres.sion  system  could  result  in  an 
uncontained  engine  strut  fire  and 
.structural  damage  to  the  engine  .strut. 
DATES:  We  niu.st  receive  comments  on 
this  jirojiosed  Al)  by  August  14,  2014. 
ADDRESSES:  You  may  send  commeuts, 
using  till!  procedures  louud  in  14  OFK 
1 1 .43  ami  1 1 .4.5,  by  any  of  the  following 
luetbods: 

•  I'ederal  elliileindking  Rortal:  ( ai  lo 
hllf)://www.ref>nl<iti()ns.g(>v.  Follow  the 
iiislriiclioiis  lor  siibiuilting  coiuiueuts. 

•  /'o.v;  202-403-22.51. 

•  Mail:  IL.S.  Deparliueut  of 
Trausportaliou,  Docket  ( )|)eraliou,s,  M- 
.30,  West  Bnildiug  ( Ironud  Floor,  Room 
W1 2-140,  1200  New  Jer.sey  Avenue  .Slv, 
Wasbinglon,  IKl  20500. 

•  Ihind  l/eliveiy:  Didiver  to  Mail 
addre.ss  above  between  0  a.m.  and  5 
j).m.,  Monday  tbrougb  Friday,  except 
Fiuleral  holidays. 

F'or  .service  information  identified  in 
this  proposed  AD,  contact  Boeing 
Commercial  Airplanes,  Attention:  Data 
&  Services  Management,  P.O.  Box  3707, 
MC  2H-65,  Seattle,  WA  98124-2207; 
telephone  206-544-5000,  extension  1; 
fax  206-766-5680;  Internet  https:// 
www.myboeingfleet.com.  You  may  view 
this  referenced  service  information  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  WA.  For  information  on  the 
availability  of  this  material  at  the  FAA, 
call  425-227-1221. 

Examining  the  AD  Docket 

You  may  examine  the  AD  docket  on 
the  Internet  at  http:// 
www.regulations.gov  by  searching  for 
and  locating  Docket  No.  FAA-2014- 
0347;  or  in  person  at  the  Docket 
Management  Facility  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
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except  Federal  holidays.  The  AD  docket 
contains  this  proposed  AD,  the 
regulatory  evaluation,  any  comments 
received,  and  other  information.  The 
street  address  for  the  Docket  Office 
(phone:  800-647-5527)  is  in  the 
ADDRESSES  section.  Comments  will  be 
available  in  the  AD  docket  shortly  after 
receipt. 

FOR  FURTHER  INFORMATION  CONTACT: 

Georgios  Roussos,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue  SW.,  Renton, 
WA  98057-3356;  phone:  425-917-6482; 
fax:  425-917-6590;  email: 
georgi  os.  roussos@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  send  any  written 
relevant  data,  views,  or  arguments  about 
this  proposal.  Send  your  comments  to 
an  address  listed  under  the  ADDRESSES 
section.  Include  “Docket  No.  FAA- 
2014-0347;  Directorate  Identifier  2013- 
NM-1 73-AD”  at  the  beginning  of  your 
comments.  We  specifically  invite 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  AD.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  this 
proposed  AD  because  of  those 
comments. 

We  will  post  all  comments  we 
receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide.  We 
will  also  post  a  report  summarizing  each 
substantive  verbal  contact  we  receive 
about  this  proposed  AD. 

Discussion 

We  have  received  a  report  of  several 
cases  of  low  hydraulic  pressure  or  loss 
of  electrical  power  to  the  ACMP  on  the 
left  engine.  These  cases  were  found  to 
be  caused  by  a  damaged  power  feeder 
wire  bundle  in  the  outboard  aft  fairing 
area  of  the  left  engine  strut.  In  most  of 
the  cases,  the  wire  bundle  had  chafed 
against  the  fuse  pin  washer  at  the 
midspar  fitting  and  signs  of  arcing  were 
found.  In  one  case,  the  wire  bundle  was 
found  to  have  chafed  against  a  hydraulic 
piping  elbow  near  the  fuse  pin  washer, 
which  resulted  in  a  severed  wire  bundle 


and  a  hole  in  the  hydraulic  piping 
elbow.  That  hole  in  the  hydraulic  piping 
elbow,  if  not  found,  could  result  in  a 
hydraulic  fluid  leak.  Wire  bundles  that 
are  chafed  due  to  rubbing  against 
structure  or  the  hydraulic  piping  elbow, 
if  not  detected  and  corrected,  could 
result  in  electrical  arcing  in  a  flammable 
fluid  leakage  zone,  and  would  provide 
a  possible  ignition  source  for  fuel  vapors 
and  hydraulic  fluids.  Ignited  fuel  vapors 
or  hydraulic  fluid  in  an  area  without  a 
fire  detection  or  suppression  system 
could  result  in  an  uncontained  engine 
strut  fire  and  structural  damage  to  the 
engine  strut. 

Related  Rulemaking 

AD  2004-16-12,  Amendment  39- 
13768  (69  FR  51002,  August  17,  2004), 
also  applies  to  certain  Model  767 
airplanes  that  are  powered  by  Pratt  & 
Whitney  engines.  AD  2004-16-12 
required  actions  to  prevent  fatigue 
cracking  in  primary  strut  structure, 
which  could  result  in  separation  of  the 
strut  and  engine  from  the  airplane.  One 
of  those  actions  is  the  prior  or 
concurrent  accomplishment  of  Boeing 
Service  Bulletin  767-29-0057,  dated 
December  16,  1993;  or  Revision  1,  dated 
August  14,  2003. 

Relevant  Service  Information 

We  reviewed  Boeing  Alert  Service 
Bulletin  767-29A0115,  dated  May  22, 
2013.  For  information  on  the  procedures 
and  compliance  times,  see  this  service 
information  at  http:// 
www.regulations.gov  by  searching  for 
Docket  No.  FAA-2014-0347. 

Boeing  Alert  Service  Bulletin  767- 
29A0115,  dated  May  22,  2013,  specifies 
concurrent  or  prior  accomplishment  of 
Boeing  Service  Bulletin  767-29-0057, 
Revision  3,  dated  June  9,  2011,  for 
modification  of  certain  wire  bundles. 

FAA’s  Determination 

We  are  proposing  this  AD  because  we 
evaluated  all  the  relevant  information 
and  determined  the  unsafe  condition 
described  previously  is  likely  to  exist  or 
develop  in  other  products  of  the  same 
type  design. 

Proposed  AD  Requirements 

This  proposed  AD  would  require 
inspecting  for  damage  of  the  wiring 


bundles  in  the  left  engine’s  strut,  and 
corrective  actions  if  necessary;  and 
installing  new  wiring  support  brackets 
and  bundle  clamp. 

The  phrase  “corrective  actions”  is 
used  in  this  proposed  AD.  “Corrective 
actions”  are  actions  that  correct  or 
address  any  condition  found.  Corrective 
actions  in  an  AD  could  include,  for 
example,  repairs. 

The  FAA  worked  in  conjunction  with 
industry,  under  the  Airworthiness 
Directives  Implementation  Aviation 
Rulemaking  Committee,  to  enhance  the 
AD  system.  One  enhancement  was  a 
new  process  for  annotating  which  steps 
in  the  service  information  are  required 
for  compliance  with  an  AD. 
Differentiating  these  steps  from  other 
tasks  in  the  service  information  is 
expected  to  improve  an  owner’s/ 
operator’s  understanding  of  crucial  AD 
requirements  and  help  provide 
consistent  judgment  in  AD  compliance. 
The  actions  specified  in  Boeing  Alert 
Service  Bulletin  767-29A0115,  dated 
May  22,  2013,  described  previously 
include  steps  that  are  labeled  as  RC 
(required  for  compliance)  because  these 
steps  have  a  direct  effect  on  detecting, 
preventing,  resolving,  or  eliminating  an 
identified  unsafe  condition. 

As  noted  in  Boeing  Alert  Service 
Bulletin  767-29A0115,  dated  May  22, 
2013,  steps  labeled  as  RC  must  be  done 
to  comply  with  the  proposed  AD. 
However,  steps  that  are  not  labeled  as 
RC  are  recommended.  Those  steps  that 
are  not  labeled  as  RC  may  be  deviated 
from,  done  as  part  of  other  actions,  or 
done  using  accepted  methods  different 
from  those  identified  in  Boeing  Alert 
Service  Bulletin  767-29A0115,  dated 
May  22,  2013,  without  obtaining 
approval  of  an  alternative  method  of 
compliance  (AMOC),  provided  the  steps 
labeled  as  RC  can  be  done  and  the 
airplane  can  be  put  back  in  a  serviceable 
condition.  Any  substitutions  or  changes 
to  steps  labeled  as  RC  will  require 
approval  of  an  AMOC. 

Costs  of  Compliance 

We  estimate  that  this  proposed  AD 
affects  126  airplanes  of  U.S.  registry. 

We  estimate  the  following  costs  to 
comply  with  this  proposed  AD: 


Estimated  Costs 


Action 

Labor  cost 

Parts  cost 

Cost  per 
product 

Cost  on  U.S. 
operators 

Inspection  and  installation . 

13  work-hours  x  $85  per  hour  =  $1 ,105 . 

$349 

$1,454 

$183,204 
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We  have  received  no  definitive  data 
that  would  enable  us  to  provide  cost 
estimates  for  the  on-condition  actions 
specified  in  this  proposed  AD. 

Authority  for  This  Rulemaking 

Title  49  of  the  United  States  Code 
specifies  the  FAA’s  authority  to  issue 
rules  on  aviation  safety.  Subtitle  I, 
section  106,  describes  the  authority  of 
the  FAA  Administrator.  Subtitle  VII: 
Aviation  Programs,  describes  in  more 
detail  the  scope  of  the  Agency’s 
authority. 

We  are  issuing  this  rulemaking  under 
the  authority  described  in  Subtitle  VII, 
Part  A,  Subpart  III,  Section  44701: 
“General  requirements.’’  Under  that 
section.  Congress  charges  the  FAA  with 
promoting  safe  flight  of  civil  aircraft  in 
air  commerce  by  prescribing  regulations 
for  practices,  methods,  and  procedures 
the  Administrator  finds  necessary  for 
safety  in  air  commerce.  This  proposed 
regulation  is  within  the  scope  of  that 
authority  because  it  addresses  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  products  identified  in  this 
rulemaking  action. 

Regulatory  Findings 

We  determined  that  this  proposed  AD 
would  not  have  federalism  implications 
under  Executive  Order  13132.  This 
proposed  AD  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  this  proposed  regulation: 

(1)  Is  not  a  “significant  regulatory 
action”  under  Executive  Order  12866, 

(2)  Is  not  a  “significant  rule”  under 
the  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979), 

(3)  Will  not  affect  intrastate  aviation 
in  Alaska,  and 

(4)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  FAA  proposes  to  amend  14  CFR  part 
39  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13  [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

The  Boeing  Company:  Docket  No.  FAA- 
2014-0347;  Directorate  Identifier  2013- 
NM-173-AD. 

(a)  Comments  Due  Date 

We  must  receive  comments  by  August  14, 
2014. 

(b)  Affected  ADs 
None. 

(c)  Applicability 

This  AD  applies  to  the  Boeing  Company 
Model  767-200  and  -300  series  airplanes, 
certificated  in  any  category,  equipped  with 
Pratt  &  Whitney  Model  JT9D  or  PW4000 
engines,  as  identified  in  Boeing  Alert  Service 
Bulletin  767-29A0115,  dated  May  22,  2013. 

(d)  Subject 

Air  Transport  Association  (ATA)  of 
America  Code  29,  Hydraulic  Power. 

(e)  Unsafe  Condition 

This  AD  was  prompted  by  a  report  of 
several  cases  of  low  hydraulic  pressure  or 
loss  of  electrical  power  to  the  alternating 
current  motor  pump  (ACMP)  on  the  left 
engine.  We  are  issuing  this  AD  to  detect  and 
correct  chafed  wire  bundles  due  to  rubbing 
against  structure  or  a  hydraulic  piping  elbow, 
which  could  result  in  electrical  arcing  in  a 
flammable  fluid  leakage  zone,  and  would 
provide  a  possible  ignition  source  for  fuel 
vapors  and  hydraulic  fluids.  Ignited  fuel 
vapors  or  hydraulic  fluid  in  an  area  without 
a  fire  detection  or  suppression  system  could 
result  in  an  uncontained  engine  strut  fire  and 
structural  damage  to  the  engine  strut. 

(f)  Compliance 

Comply  with  this  AD  within  the 
compliance  times  specified,  unless  already 
done. 

(g)  Inspection  and  Corrective  Actions 

Within  48  months  after  the  effective  date 
of  this  AD,  do  a  detailed  inspection  for 
damage  of  the  wiring  bundles  in  the  left 
engine’s  strut,  and  all  applicable  corrective 
actions:  and  install  new  wire  support 
brackets  and  bundle  clamps;  in  accordance 
with  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  767-29A0115, 
dated  May  22,  2013.  Do  all  applicable 
corrective  actions  before  further  flight. 

(h)  Prior  or  Concurrent  Action 

For  airplanes  identified  as  Group  1 
airplanes  in  Boeing  Alert  Service  Bulletin 
767-29A0115,  dated  May  22,  2013:  Prior  to 
or  concurrently  with  doing  the  actions 
required  by  paragraph  (g)  of  this  AD,  do  a 
modification  of  the  wire  bundles,  in 


accordance  with  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  767— 
29-0057,  Revision  3,  dated  June  9,  2011. 

Note  1  to  paragraph  (h)  of  this  AD:  For 
certain  airplanes,  paragraph  (b)  of  AD  2004- 
16-12,  Amendment  39-13768  (69  FR  51002, 
August  17,  2004),  references  Boeing  Service 
Bulletin  767-29-0057,  dated  December  16, 
2003;  and  Boeing  Service  Bulletin  767—29- 
0057,  Revision  1,  dated  August  14,  2003;  as 
concurrent  requirements. 

(i)  Credit  for  Previous  Actions 

This  paragraph  provides  credit  for  the 
actions  specified  in  paragraph  (h)  of  this  AD, 
if  those  actions  were  performed  before  the 
effective  date  of  this  AD  using  any  of  the 
service  information  identified  in  paragraphs 

(i) (l),  (i)(2),  and  (i)(3)  of  this  AD,  which  are 
not  incorporated  by  reference  in  this  AD. 

(1)  Boeing  Service  Bulletin  767-29-0057, 
dated  December  16, 1993. 

(2)  Boeing  Service  Bulletin  767-29-0057, 
Revision  1,  dated  August  14,  2003. 

(3)  Boeing  Service  Bulletin  767-29-0057, 
Revision  2,  dated  September  24,  2009. 

(j)  Alternative  Methods  of  Compliance 
(AMOCs) 

(1)  The  Manager,  Seattle  Aircraft 
Certification  Office  (ACO),  FAA,  has  the 
authority  to  approve  AMOCs  for  this  AD,  if 
requested  using  the  procedures  found  in  14 
CFR  39.19.  In  accordance  with  14  CFR  39.19, 
send  your  request  to  your  principal  inspector 
or  local  Flight  Standards  District  Office,  as 
appropriate.  If  sending  information  directly 
to  the  manager  of  the  ACO,  send  it  to  the 
attention  of  the  person  identified  in 
paragraph  (k)  of  this  AD.  Information  may  be 
emailed  to:  9-ANM-Seattle-ACO-AMOC- 
Requests@faa  .gov. 

(2)  Before  using  any  approved  AMOC, 
notify  your  appropriate  principal  inspector, 
or  lacking  a  principal  inspector,  the  manager 
of  the  local  flight  standards  district  office/ 
certificate  holding  district  office. 

(3)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD  if  it  is  approved  by  the 
Boeing  Commercial  Airplanes  Organization 
Designation  Authorization  (ODA)  that  has 
been  authorized  by  the  Manager,  Seattle 
ACO,  to  make  those  findings.  For  a  repair 
method  to  be  approved,  the  repair  must  meet 
the  certification  basis  of  the  airplane,  and  the 
approval  must  specifically  refer  to  this  AD. 

(4)  If  the  service  information  contains  steps 
that  are  labeled  as  RC  (Required  for 
Compliance),  those  steps  must  be  done  to 
comply  with  this  AD;  any  steps  that  are  not 
labeled  as  RC  are  recommended.  Those  steps 
that  are  not  labeled  as  RC  may  be  deviated 
from,  done  as  part  of  other  actions,  or  done 
using  accepted  methods  different  from  those 
identified  in  the  specified  service 
information  without  obtaining  approval  of  an 
AMOC,  provided  the  steps  labeled  as  RC  can 
be  done  and  the  airplane  can  be  put  back  in 

a  serviceable  condition.  Any  substitutions  or 
changes  to  steps  labeled  as  RC  require 
approval  of  an  AMOC. 

(k)  Related  Information 

(1)  For  more  information  about  this  AD, 
contact  Georgios  Roussos,  Aerospace 
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Engineer,  Systems  and  Equipment  Branch, 
ANM-130S,  FA  A,  Seattle  Aircraft 
Certification  Office,  1601  Lind  Avenue  SW., 
Renton,  WA  98057-3356;  phone:  (425)  917- 
6482;  fax:  (425)  917-6590;  email: 
georgios.roussos@faa.gov. 

(2)  For  service  information  identified  in 
this  AD,  contact  Boeing  Commercial 
Airplanes,  Attention:  Data  &  Services 
Management,  P.O.  Box  3707,  MC  2H-65, 
Seattle,  WA  98124-2207;  telephone  206- 
544-5000,  extension  1;  fax  206-766-5680; 
Internet  https://www.myboeir\gfleet.com.  You 
may  view  this  referenced  service  information 
at  the  FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue  SW.,  Renton,  WA.  For 
information  on  the  availability  of  this 
material  at  the  FAA,  call  425-227-1221. 

Issued  in  Renton,  Washington,  on  June  19, 
2014. 

Michael  Kaszycki, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

IFR  Doc.  2014-15247  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 

[Docket  No.  TTB-201 4-0006;  Notice  No. 

144] 

RIN  1513-AC09 

Proposed  Establishment  of  the 
Fountaingrove  District  Viticultural  Area 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  (TTB)  proposes  to 
establish  the  approximately  38,000-acre 
“Fountaingrove  District”  viticultural 
area  in  Sonoma  County,  California.  The 
proposed  viticultural  area  lies  entirely 
within  the  larger,  multicounty  North 
Coast  viticultural  area.  TTB  designates 
viticultural  areas  to  allow  vintners  to 
better  describe  the  origin  of  their  wines 
and  to  allow  consumers  to  better 
identify  wines  they  may  purchase.  TTB 
invites  comments  on  this  proposed 
addition  to  its  regulations. 

DATES:  Comments  must  be  received  by 
August  29,  2014. 

ADDRESSES:  Please  send  your  comments 
on  this  notice  to  one  of  the  following 
addresses  (please  note  that  TTB  has  a 
new  address  for  comments  submitted  by 
U.S.  mail): 

•  Internet:  http://www.regulations.gov 
(via  the  online  comment  form  for  this 
notice  as  posted  within  Docket  No. 
TTB-2014-0006  at  “Regulations.gov,” 
the  Federal  e-rulemaking  portal); 


•  U.S.  Mail:  Director,  Regulations  and 
Rulings  Division,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  1310  G  Street 
NW.,  Box  12,  Washington,  DC  20005;  or 

•  Hand  delivery/courier  in  lieu  of 
mail:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  1310  G  Street  NW.,  Suite 
200-E,  Washington,  DC  20005. 

See  the  Public  Participation  section  of 
this  notice  for  specific  instructions  and 
requirements  for  submitting  comments, 
and  for  information  on  how  to  request 
a  public  hearing  or  obtain  or  review 
copies  of  the  petition  and  supporting 
materials. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  A.  Thornton,  Regulations  and 
Rulings  Division,  Alcohol  and  Tobacco 
Tax  and  Trade  Bureau,  1310  G  Street 
NW.,  Box  12,  Washington,  DC  20005; 
phone  202-453-1039,  ext.  175. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

TTB  Authority 

Section  105(e)  of  the  Federal  Alcohol 
Administration  Act  (FAA  Act),  27 
U.S.C.  205(e),  authorizes  the  Secretary 
of  the  Treasury  to  prescribe  regulations 
for  the  labeling  of  wine,  distilled  spirits, 
and  malt  beverages.  The  FAA  Act 
provides  that  these  regulations  should, 
among  other  things,  prohibit  consumer 
deception  and  the  use  of  misleading 
statements  on  labels  and  ensure  that 
labels  provide  the  consumer  with 
adequate  information  as  to  the  identity 
and  quality  of  the  product.  The  Alcohol 
and  Tobacco  Tax  and  Trade  Bureau 
(TTB)  administers  the  FAA  Act 
pursuant  to  section  1111(d)  of  the 
Homeland  Security  Act  of  2002, 
codified  at  6  U.S.C.  531(d).  The 
Secretary  has  delegated  various 
authorities  through  Treasury 
Department  Order  120-01  (Revised), 
dated  December  10,  2013,  to  the  TTB 
Administrator  to  perform  the  functions 
and  duties  in  the  administration  and 
enforcement  of  this  law. 

Part  4  of  the  TTB  regulations  (27  CFR 
part  4)  authorizes  the  establishment  of 
definitive  viticultural  areas  and  the  use 
of  their  names  as  appellations  of  origin 
on  wine  labels  and  in  wine 
advertisements.  Part  9  of  the  TTB 
regulations  (27  CFR  part  9)  sets  forth 
standards  for  the  preparation  and 
submission  to  TTB  of  petitions  for  the 
establishment  or  modification  of 
American  viticultural  areas  (AVAs)  and 
lists  the  approved  AVAs. 

Definition 

Section  4.25(e)(l)(i)  of  the  TTB 
regulations  (27  CFR  4.25(e)(l)(i))  defines 
a  viticultural  area  for  American  wine  as 
a  delimited  grape-growing  region  having 


distinguishing  features  as  described  in 
part  9  of  the  regulations  and  a  name  and 
a  delineated  boundary  as  established  in 
part  9  of  the  regulations.  These 
designations  allow  vintners  and 
consumers  to  attribute  a  given  quality, 
reputation,  or  other  characteristic  of  a 
wine  made  from  grapes  grown  in  an  area 
to  the  wine’s  geographic  origin.  The 
establishment  of  AVAs  allows  vintners 
to  describe  more  accurately  the  origin  of 
their  wines  to  consumers  and  helps 
consumers  to  identify  wines  they  may 
purchase.  Establishment  of  an  AVA  is 
neither  an  approval  nor  an  endorsement 
by  TTB  of  the  wine  produced  in  that 
area. 

Requirements 

Section  4.25(e)(2)  of  the  TTB 
regulations  outlines  the  procedure  for 
proposing  the  establishment  of  an  AVA 
and  provides  that  any  interested  party 
may  petition  TTB  to  establish  a  grape¬ 
growing  region  as  an  AVA.  Section  9.12 
of  the  TTB  regulations  (27  CFR  9.12) 
prescribes  the  standards  for  petitions 
requesting  the  establishment  or 
modification  of  AVAs.  Petitions  to 
establish  an  AVA  must  include  the 
following: 

•  Evidence  that  the  region  within  the 
proposed  AVA  boundary  is  nationally 
or  locally  known  by  the  AVA  name 
specified  in  the  petition; 

•  An  explanation  of  the  basis  for 
defining  the  boundary  of  the  proposed 
AVA; 

•  A  narrative  description  of  the 
features  of  the  proposed  AVA  that  affect 
viticulture,  such  as  climate,  geology, 
soils,  physical  features,  and  elevation, 
that  make  the  proposed  AVA  distinctive 
and  distinguish  it  from  adjacent  areas 
outside  the  proposed  AVA; 

•  The  appropriate  United  States 
Geological  Survey  (USGS)  map(s) 
showing  the  location  of  the  proposed 
AVA,  with  the  boundary  of  the 
proposed  AVA  clearly  drawn  thereon; 
and 

•  A  detailed  narrative  description  of 
the  proposed  AVA  boundary  based  on 
uses  map  markings. 

Fountaingrove  District  Petition 

TTB  received  a  petition  from  Douglas 
Grigg  of  Walnut  Hill  Vineyards,  LLC,  on 
behalf  of  the  Fountaingrove  Appellation 
Committee,  proposing  the  establishment 
of  the  “Fountaingrove  District”  AVA  in 
Sonoma  County,  California.  The 
committee  originally  proposed  the  name 
“Fountaingrove”  but  later  requested  to 
change  the  name  to  “Fountaingrove 
District”  in  order  to  avoid  affecting 
current  use  of  the  word 
“Fountaingrove,”  standing  alone,  in 
brand  names  on  wine  labels.  The 
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proposed  AVA  contains  approximately 
38,000  acres  and  has  approximately  35 
commercially-producing  vineyards 
covering  a  total  of  500  acres.  Cabernet 
sauvignon,  chardonnay,  sauvignon 
blanc,  merlot,  cabernet  franc,  zinfandel, 
syrah,  and  viognier  are  the  primary 
grape  varieties  grown  within  the 
proposed  AVA.  According  to  the 
petition,  the  distinguishing  features  of 
the  proposed  Fountaingrove  District 
AVA  include  temperature,  soils,  and 
topography.  Unless  otherwise  noted,  all 
information  and  data  pertaining  to  the 
proposed  AVA  contained  in  this 
document  are  from  the  petition  for  the 
proposed  Fountaingrove  District  AVA 
and  its  supporting  exhibits. 

The  proposed  Fountaingrove  District 
AVA  is  located  in  Sonoma  County, 
California,  northeast  of  the  city  of  Santa 
Rosa.  The  proposed  AVA  lies  within  the 
larger,  multicounty  North  Coast  AVA 
(27  CFR  9.30).  The  proposed 
Fountaingrove  District  AVA  shares  its 
boundaries  with  the  established  Russian 
River  Valley  (27  CFR  9.66),  Chalk  Hill 
(27  CFR  9.52),  Knights  Valley  (27  CFR 
9.76),  Calistoga  (27  CFR  9.209), 

Diamond  Mountain  District  (27  CFR 
9.166),  Spring  Mmmtain  District  (27 
CFR  9.143),  and  Sonoma  Valley  (27  CFR 
9.29)  AVAs,  but  does  not  overlap  any  of 
these  AVAs.  As  it  was  originally 
submitted,  the  petition  first  proposed  a 
western  boundary  that  slightly 
overlapped  the  established  Russian 
River  Valley  AVA,  but  after  discussions 
with  TTB,  the  petitioner  adjusted  the 
proposed  boundary  to  follow  the 
established  Russian  River  Valley  AVA 
boundary  because  the  original  proposed 
boundary  would  have  resulted  in 
dividing  at  least  one  existing  vineyard 
between  Russian  River  Valley  AVA  and 
the  proposed  Fountaingrove  District 
AVA. 

Name  Evidence 

The  proposed  Fountaingrove  District 
AVA  derives  its  name  from  the  historic 
community  of  Fountain  Grove,  a 
utopian  colony  founded  northeast  of  the 
city  of  Santa  Rosa  in  1875  by  Thomas 
Lake  Harris.  The  community  included 
400  acres  of  vineyards  and  a  winery.  By 
1882,  the  winery  was  producing  70,000 
gallons  of  wine  per  year,  making  it  one 
of  the  10  largest  wineries  in  California 
at  that  time. 

In  1880,  Harris  appointed  his 
California  lieutenant,  Kanaye  Nagasawa, 
to  take  charge  of  the  vineyard  and 
winery  operations  and  act  as  developer 
and  manager  of  the  community’s  2,000 
acres  of  vineyards.  In  1900,  Harris  sold 
his  interest  in  the  vineyards  and  winery 
to  Nagasawa  and  five  other  members  of 
the  commune,  and  by  1908,  Nagasawa 


was  the  sole  surviving  owner  of  the 
Fountain  Grove  vineyards  and  winery. 
During  Prohibition,  he  kept  the 
vineyards  and  winery  facilities 
productive  by  producing  grape  juice  and 
cooking  sherry.  After  Prohibition  was 
repealed  in  1933,  Nagasawa  changed  the 
name  of  the  winery  and  the  commvmity 
to  “Fountaingrove.”  Nagasawa  died  in 
1934,  and  the  property  was  eventually 
sold  and  turned  into  a  cattle  ranch. 

Although  the  original  community  no 
longer  exists  and  the  original 
Fountaingrove  Winery  remains  only  as 
a  few  abandoned  buildings,  the  name 
“Fountaingrove”  is  still  associated  with 
the  region  of  the  proposed 
Fountaingrove  District  AVA.  The 
petition  notes  that  several  modern 
subdivisions  within  the  proposed  AVA 
bear  the  “Fountaingrove”  name, 
including  Fountaingrove  Ranch, 
Fountaingrove  Village,  Fountaingrove  II, 
and  the  Meadows  at  Fountaingrove, 
which  are  all  built  on  portions  of  the 
original  Fountaingrove  community  and 
vineyards.  Fountaingrove  Parkway  is  a 
road  that  runs  through  the  southwestern 
portion  of  the  proposed  AVA. 
Fountaingrove  Lake  is  a  large  reservoir 
within  the  proposed  AVA.  Finally,  the 
petition  listed  several  businesses  within 
the  proposed  AVA  that  use  the  name 
“Fountaingrove,”  including 
Fountaingrove  Inn  Hotel  and 
Conference  Center,  Fountaingrove 
Lodge  Retirement  Community, 
Fountaingrove  Golf  and  Athletic  Glub, 
Fountaingrove  Realty,  Fountaingrove 
MedSpa,  Fountaingrove  Dentistry, 
Fountaingrove  Deli,  and  Fountaingrove 
Gleaners. 

Boundary  Evidence 

The  proposed  AVA  is  a  region  of 
rolling  hills  and  steeper  mountains  with 
elevations  that  range  from 
approximately  400  feet  near  the  city  of 
Santa  Rosa,  at  the  southwestern 
boundary  of  the  proposed  AVA,  to 
approximately  2,200  feet  in  the  eastern 
portion  of  the  proposed  AVA,  near  the 
Sonoma-Napa  County  line. 

The  proposed  boundary  follows  a 
series  of  elevation  contours,  roads, 
county  lines,  USGS  map  section  lines, 
and  straight  lines  between  points 
marked  on  the  relevant  USGS  maps.  The 
northern  portion  of  the  proposed 
boundary  is  shared  with  the  southern 
boundaries  of  the  established  Knights 
Valley  and  Chalk  Hill  AVAs.  The 
eastern  portion  of  the  proposed 
boundary  is  formed  by  a  ridgeline  in  the 
Mayacmas  Mountains  that  forms  the 
Sonoma-Napa  County  line.  This  portion 
of  the  proposed  boundary  is  shared  with 
the  established  Calistoga,  Diamond 
Mountain  District,  and  Spring  Mountain 


District  AVAs.  Part  of  the  southern 
portion  of  the  proposed  boundary  is 
shared  with  the  established  Sonoma 
Valley  AVA.  The  remainder  of  the 
proposed  southern  boundary  separates 
the  hills  and  mountains  of  the  proposed 
AVA  from  the  flat,  urbanized  terrain  of 
the  city  of  Santa  Rosa.  The  western 
portion  of  the  proposed  boundary  is 
shared  with  the  established  Russian 
River  Valley  AVA.  The  differences 
between  the  proposed  Fountaingrove 
District  AVA  and  the  adjacent 
established  AVAs  are  discussed  below. 

Distinguishing  Features 

The  distinguishing  features  of  the 
proposed  Fountaingrove  District  AVA 
include  its  temperature,  soils,  and 
topography,  and  these  are  discussed  in 
detail  below. 

Temperature 

The  temperature  of  the  proposed 
Fountaingrove  District  AVA  is 
moderated  by  cool  breezes  from  the 
Pacific  Ocean.  The  breezes  enter  the 
region  through  a  gap  in  the  Sonoma 
Mountains  between  Taylor  Mountain 
(located  south  of  the  city  of  Santa  Rosa) 
and  Redwood  Hill  (located  north  of  the 
city).  Because  of  the  marine  influence, 
the  median  growing  season  temperature 
within  the  proposed  AVA  is  63.9 
degrees  Fahrenheit.  The  petition 
provided  the  growing  degree  day  units 
(GDD  units), ^  calculated  in  degrees 
Celsius  (C),  for  16  vineyards  distributed 
throughout  the  proposed  AVA,  and  the 
petitioner  determined  the  median 
number  of  GDD  units  for  the  entire 
proposed  AVA  was  1,663.^  According  to 
the  Winkler  scale,  this  figure  places  the 
proposed  AVA  in  the  Warm  Region  II 
categoiy. 

The  following  table  was  included  in 
the  petition  and  compares  the  median 


1  In  the  Winkler  climate  classification  system, 
annual  heat  accumulation  during  the  growing 
season,  measured  in  annual  GDD,  defines  climatic 
regions.  One  GDD  accumulates  for  each  degree 
Fahrenheit  that  a  day’s  mean  temperature  is  above 
50  degrees  Fahrenheit  (10  degrees  Celsius),  the 
minimum  temperature  required  for  grapevine 
growth.  For  temperatures  measured  in  degrees 
Celsius,  the  GDD  ranges  are  defined  as  Region  1,  for 
fewer  than  1 ,388  GDD  units.  Region  II  from  1 ,388- 

I, 667  GDD  units.  Region  III  for  1,667-1,944  GDD 
units.  Region  IV  for  1,944-2,222  GDD  units,  and 
Region  V  for  more  than  2,222  GDD  units  (See  Albert 

J.  Winkler,  General  Viticulture  (Berkley:  University 
of  California  Press,  1974),  61-64). 

^The  GDD  data  was  derived  from  1971-2000 
climate  normals  using  the  data  mapping  system  of 
the  PRISM  Climate  Group  at  Oregon  State 
University.  The  PRISM  mapping  system  combined 
climate  normals  gathered  from  weather  stations  to 
estimate  the  general  climate  patterns  for  the 
proposed  AVA  and  the  surrounding  regions. 
Climate  normals  are  only  calculated  every  10  years, 
using  30  years  of  data,  and  at  the  time  the  petition 
was  submitted,  the  most  recent  climate  normals 
available  were  from  the  period  of  1971-2000. 
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growing  season  temperatures  and  GDD  District  AVA  to  those  of  the  surrounding 
units  of  the  proposed  Fountaingrove  established  AVAs. 


AVA  name 

Direction  from  proposed  AVA 

Average 

growing 

season 

temperature 

(Celsius) 

Average  GDD 
unit 

accumulation 

Winkler  category 

Fountaingrove  District  . 

N/A . 

17.7 

1,663 

Warm  Region  II. 

Russian  River  Vailey . 

West  . 

17.1 

1,520 

Region  II. 

Bennett  Valley . 

Southwest . 

17.4 

1 ,589 

Region  II. 

Chalk  Hill . 

North . 

17.6 

1,634 

Warm  Region  II. 

Sonoma  Valley . 

South  . 

17.8 

1,676 

Cool  Region  III. 

Knights  Valley  . 

North . 

18.3 

1,788 

Region  III. 

Spring  Mountain  District . 

East  . 

18.3 

1,785 

Region  III. 

Diamond  Mountain  District . 

East  . 

18.7 

1,818 

Region  III. 

According  to  the  table,  the  proposed 
Fountaingrove  District  AVA  is  generally 
warmer  than  the  region  to  the  west  and 
cooler  than  the  region  to  the  east.  The 
temperatures  within  the  Chalk  Hill 
AVA,  which  is  north  of  the  proposed 
AVA,  are  similar  to  those  in  the 
Fountaingrove  District;  however,  the 
Knights  Valley  AVA,  which  is  also 
north  of  the  proposed  AVA,  has 
significantly  more  GDD  units  than  the 
proposed  Fountaingrove  District  AVA 
because  the  higher  hillsides  of  the 
Knights  Valley  AVA  shelter  its  broad 
valley  floor  from  the  marine  breezes. 

The  Sonoma  Valley  AVA,  immediately 
adjacent  to  the  southern  boundary  of  the 
proposed  Fountaingrove  District  AVA, 
is  slightly  warmer. 

The  petition  states  that  although  the 
temperature  differences  between  the 
proposed  Fountaingrove  District  AVA 
and  the  surrounding  regions  appear 
slight,  they  do  have  a  significant  effect 
on  viticulture.  The  petition  includes  a 
chart  grouping  grape  varietals  by 
maturation  times  based  on  average 
growing  season  temperatures. ^ 
According  to  the  chart,  most  varietals 
only  ripen  successfully  (meaning  they 
achieve  desired  levels  of  acidity,  sugars. 


and  flavors)  within  a  3-to-4  degree  C 
range  of  temperatures.  As  a  result,  cool- 
climate  pinot  noir  grapes  ripen 
successfully  in  the  cooler  temperatures 
of  the  neighboring  Russian  River  Valley 
AVA,  but  do  not  grow  reliably  within 
the  proposed  Fountaingrove  IDistrict 
AVA,  according  to  the  petition. 

The  petition  notes  that  even  the  same 
varietal  of  grapes  grown  at  opposite 
ends  of  the  small  range  of  “optimal” 
temperatures  will  have  different 
characteristics.  For  example,  the 
petition  states  that  chardonnay  grown  in 
a  Warm  Region  II  area,  such  as  the 
proposed  Fountaingrove  District  AVA, 
will  have  a  tropical  fruit  flavor,  whereas 
chardonnay  grown  in  a  cooler  area  will 
produce  a  drier,  more  mineral-like 
flavor.  Likewise,  cabernet  sauvignon, 
one  of  the  most  commonly  grown  grapes 
in  the  proposed  AVA,  produces  a  lower 
alcohol  wine  with  subtle  flavors  when 
grown  in  a  Warm  Region  II  area,  but 
often  produces  wines  with  higher 
alcohol  content  and  riper  flavors  when 
grown  in  Region  III  and  Region  IV  areas. 
Vintners  consider  these  flavor  and 
alcohol  differences  when  producing  and 
blending  their  wines. 


Soils 

The  soils  within  the  proposed 
Fountaingrove  District  AVA  are  derived 
primarily  from  Sonoma  Volcanic  and 
Franciscan  Formation  bedrock.  The 
volcanic  soils  include  Goulding, 
Spreckels,  Laniger,  and  Felta  series 
soils,  which  consist  of  pumiceous  ash- 
flow  tuff,  and  Guenoc  and  Toomes 
.series  .soils,  which  consist  of  basalt  lava. 
These  volcanic  soils  are  described  in  the 
petition  as  being  well-drained  and 
having  a  balance  of  nutrients  favorable 
for  grape-growing.  Soils  derived  from 
the  Franciscan  (Complex  include  the 
Roomer  and  Henneke  .series.  Henneke 
.soils  contain  the  mineral  serpentine, 
which  has  high  levels  of  nickel  and  can 
be  toxic  to  grapevines  unless  the  soil  is 
ameliorated  to  lower  the  levels.  Soils  of 
the  Boomer  .series  have  desirably  high 
levels  of  iron,  which  is  an  es.sential 
element  for  vine  growth  and  fruit 
development. 

The  following  table  shows  the  soil 
types  found  within  the  proposed 
Fountaingrove  District  AVA  and  the 
surrounding  established  AVAs. 


AVA  name  and  direction  from  proposed  AVA 

Soil  series 

Chalk  Hill 
(North) 

Russian 
River  Valley 
(West) 

Sonoma 

Valley 

(South) 

Knights 

Valley 

(North) 

Diamond 

Mountain 

District 

(East) 

Spring 

Mountain 

District 

(East) 

Proposed 

Fountaingrove 

District 

Sonoma  Volcanics 


Goulding . 

X 

X 

X 

X 

X 

Laniger  . 

X 

X 

Felta  . 

X 

X 

X 

X 

Forward  . 

X 

X 

X 

X 

Spreckels  . 

X 

X 

X 

X 

Toomes  . 

X 

X 

X 

X 

Guenoc . 

X 

Kidd  . 

X 

X 

Sobrante . 

X 

X 

3 Gregory  V.  Jones  et  at.,  “Climate  and  Wine: 
Quality  Issues  in  a  Warmer  World,”  Climate 
Change,  pages  319-343,  December  1,  2005. 
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Soil  series 

AVA  name  and  direction  from  proposed  AVA 

Proposed 

Fountaingrove 

District 

Russian 
River  Valley 
(West) 

Sonoma 

Valley 

(South) 

Knights 

Vailey 

(North) 

Diamond 

Mountain 

District 

(East) 

Spring 

Mountain 

District 

(East) 

Hambright . 

X 

1 

Franciscan  Complex 


Dibbie  . 

X 

X 

Maymen  . 

X 

Laughiin . 

X 

X 

Boomer . 

X 

X 

X 

Aiken  . 

■■IIIIIIIM 

X 

X 

X 

Red  Hiii  . 

X 

X 

Suther . 

X 

X 

Yorkville*  . 

X 

X 

X 

Henneke*  . 

X 

X 

Raynor* . 

X 

Montara  *  . 

X 

X 

X 

1 

River  and  Terrace  Deposits 


Cotati  . 

X 

Wright . 

X 

X 

Clear  Lake . 

X 

X 

Arbuckle  . 

X 

X 

X 

Huichica  . 

X 

X 

X 

Yolo  . 

X 

X 

X 

X 

Zamora  . 

X 

X 

Pleasanton  . 

X 

X 

Cortina . 

X 

Haire . 

X 

X 

X 

X 

X 

Clough  . 

X 

X 

Positas  . 

X 

X 

Goldridge 


Wilson  Grove  Formation 

X  1  .  I  . 


‘Indicates  soil  contains  serpentine. 


As  shown  in  the  table,  the  proposed 
F’ountaingrove  District  AVA  has  a 
greater  diversity  of  soils  than  the 
surrounding  AVAs.  The  proposed  AVA 
has  fewer  soils  derived  from  river  and 
terrace  deposits  than  most  of  the 
surrounding  established  AVAs.  The 
petition  states  that  soils  comprised  of 
river  and  terrace  deposits  are  generally 
not  as  well-drained  as  volcanic  soils  and 
may  require  artificial  drainage. 
Compared  to  the  surrounding  regions, 
the  proposed  AVA  also  has  more  soils 
that  contain  nickel-rich  serpentine, 
which  can  be  toxic  to  grapevines  in  high 
levels.  Therefore,  soils  that  contain 
serpentine  must  often  be  ameliorated  in 
order  to  reduce  the  nickel  levels  so  that 
the  vines  can  grow. 

Topography 

The  proposed  Fountaingrove  District 
AVA  is  located  on  the  western  slopes  of 
the  Mayacmas  Mountains,  northeast  of 
the  city  of  Santa  Rosa.  The  topography 
consists  of  low  rolling  hills  and  higher, 
steeper  mountains.  Although  there  are 
some  narrow  floodplains  along  creeks, 
the  proposed  AVA  lacks  the  broad 


valley  floors  and  floodplains  that 
characterize  several  of  the  surrounding 
established  AVAs.  The  slopes  within 
the  proposed  AVA  are  primarily 
oriented  towards  the  southwest. 
Elevations  range  from  approximately 
400  feet  to  approximately  2,200  feet, 
and  all  of  the  vineyards  within  the 
proposed  Fountaingrove  District  AVA 
are  planted  at  elevations  between  450 
and  2,115  feet. 

Topography  affects  viticulture  within 
the  proposed  AVA.  According  to  the 
petition,  the  hillsides  form  a  “thermal 
belt”  that  traps  warm  air,  resulting  in 
nighttime  temperatures  that  are  warmer 
than  those  of  the  lower,  flatter  valleys  of 
the  surrounding  regions.  The  warmer 
temperatures  reduce  the  risk  of  frost  in 
the  late  spring  and  early  fall.  The 
southwest  aspect  of  most  of  the  slopes 
within  the  proposed  AVA  allows 
vineyards  to  be  planted  where  they  can 
receive  the  maximum  amount  of 
sunlight  and  warmth. 

Immediately  to  the  west  of  the 
proposed  AVA  is  the  Russian  River 
Valley  AVA.  Elevations  in  the  region 
begin  at  approximately  600  feet  along 


the  border  shared  with  the  proposed 
Fountaingrove  District  AVA  and  become 
lower  and  flatter  southwest  of  the 
proposed  AVA,  within  the  city  of  Santa 
Rosa.  Elevations  within  much  of  the  city 
are  between  100  and  200  feet. 

To  the  north  of  the  proposed  AVA  are 
the  Chalk  Hill  and  Knights  Valley 
AVAs.  The  Chalk  Hill  AVA  has  a 
mountainous  terrain  with  elevations 
similar  to  those  of  the  proposed 
Fountaingrove  District  AVA,  but  the 
soils  within  the  Chalk  Hill  AVA 
distinguish  it  from  the  proposed  AVA, 
as  discussed  later  in  this  document.  The 
Knights  Valley  AVA  has  generally  lower 
elevations  and  contains  the  broad,  flat 
Knights  Valley  and  Franz  Valley. 

To  the  east  of  the  proposed  AVA  are 
the  Calistoga,  Spring  Mountain  District, 
and  Diamond  Mountain  District  AVAs, 
which  have  elevations  and  terrain 
similar  to  the  proposed  AVA.  However, 
moving  east,  the  mountainous 
topography  of  the  Calistoga  AVA 
quickly  lowers  to  elevations  of  around 
300  feet  within  the  broad,  flat  Napa 
Valley.  The  slopes  of  the  three 
established  AVAs  primarily  face 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


36687 


northeast,  compared  to  the  southwest¬ 
facing  slopes  of  the  proposed  AVA. 
Because  the  established  AVAs  are 
located  mostly  on  the  lee  side  of  the 
Mayacmas  Mountains,  they  are  subject 
to  less  maritime  influence  than  the 
proposed  Fountaingrove  District  AVA. 

To  the  south  of  the  proposed  AVA, 
the  Sonoma  Valley  AVA  is  marked  by 
a  long,  flat  valley  surrounded  by  the 
Mayacmas  Mountains  to  the  east  and 
the  Sonoma  Mountains  to  the  west.  The 
Sonoma  Valley  AVA  receives  less  of  the 
cooling  marine  air  than  the  proposed 
Fountaingrove  District  AVA  because  of 
the  shielding  effect  of  the  Sonoma 
Mountains. 

Summary  of  Distinguishing  Features 

In  summary,  the  temperature,  soils, 
and  topography  of  the  proposed 
Fountaingrove  District  AVA  distinguish 
it  from  the  surrounding  adjacent  AVAs. 
Compared  to  the  proposed 
Fountaingrove  District  AVA,  the  Chalk 
Hill  and  Knights  Valley  AVAs  to  the 
north  both  have  more  soils  derived  from 
river  and  terrace  deposits.  Additionally, 
the  Knights  Valley  AVA  has  warmer 
temperatures  and  significantly  larger 
valleys  than  the  proposed  AVA.  To  the 
east,  the  Calistoga,  Spring  Mountain 
District,  and  Diamond  Mountain  District 
AVAs  are  warmer,  have  less  soil 
diversity,  and  have  mountain  slopes 
oriented  to  the  northeast.  To  the  south, 
the  Sonoma  Valley  AVA  is  warmer,  has 
more  alluvial  soils,  and  is  dominated  by 
a  large,  flat  valley  rather  than  rolling 
hills  and  steeper  mountains.  To  the 
west,  the  Russian  River  Valley  AVA  has 
cooler  temperatures,  more  alluvial  soils, 
and  generally  lower  and  flatter 
elevations. 

Comparison  of  the  Proposed 
Fountaingrove  District  AVA  to  the 
Existing  North  Coast  A  VA 

The  North  Coast  AVA  was  established 
by  T.D.  ATF-145,  published  in  the 
Federal  Register  on  September  21,  1983 
(48  FR  42973).  It  includes  all  or  portions 
of  Napa,  Sonoma,  Mendocino,  Lake, 
Marin,  and  Solano  Counties,  California. 
TTB  notes  that  the  North  Coast  AVA 
contains  all  or  portions  of 
approximately  40  established  AVAs,  in 
addition  to  the  area  covered  by  the 
proposed  Fountaingrove  District  AVA. 

In  the  conclusion  of  the  “Geographical 
Features”  section  of  the  preamble,  T.D. 
ATF-145  states  that  “[d]ue  to  the 
enormous  size  of  the  North  Coast, 
variations  exist  in  climatic  features  such 
as  temperature,  rainfall,  and  fog 
intrusion.” 

The  proposed  Fountaingrove  District 
AVA  shares  the  basic  viticultural  feature 
of  the  North  Coast  AVA — the  marine 


influence  that  moderates  growing 
season  temperatures  in  the  area. 

However,  the  proposed  AVA  is  much 
more  uniform  in  its  temperature,  soils, 
and  topography  than  the  diverse, 
multicounty  North  Coast  AVA.  In  this 
regard,  TTB  notes  that  T.D.  ATF-145 
specifically  states  that  “approval  of  this 
viticultural  area  does  not  preclude 
approval  of  additional  areas,  either 
wholly  contained  with  the  North  Coast, 
or  partially  overlapping  the  North 
Coast,”  and  that  “smaller  viticultural 
areas  tend  to  be  more  uniform  in  their 
geographical  and  climatic 
characteristics,  while  very  large  areas 
such  as  the  North  Coast  tend  to  exhibit 
generally  similar  characteristics,  in  this 
case  the  influence  of  maritime  air  off  of 
the  Pacific  Ocean  and  San  Pablo  Bay.” 
Thus,  the  proposal  to  establish  the 
Fountaingrove  District  AVA  is  not 
inconsistent  with  what  was  envisioned 
when  the  North  Coast  AVA  was 
established. 

TTB  Determination 

TTB  concludes  that  the  petition  to 
establish  the  approximately  38,000-acre 
Fountaingrove  District  AVA  merits 
consideration  and  public  comment,  as 
invited  in  this  notice. 

Boundary  Description 

See  the  narrative  description  of 
boundary  for  the  petitioned-for  AVA  in 
the  proposed  regulatory  text  published 
at  the  end  of  this  proposed  rule. 

Maps 

The  petitioner  provided  the  required 
maps,  and  they  are  listed  below  in  the 
proposed  regulatory  text. 

Impact  on  Current  Wine  Labels 

Part  4  of  the  TTB  regulations  prohibits 
any  label  reference  on  a  wine  that 
indicates  or  implies  an  origin  other  than 
the  wine’s  true  place  of  origin.  For  a 
wine  to  be  labeled  with  an  AVA  name 
or  with  a  brand  name  that  includes  an 
AVA  name,  at  least  85  percent  of  the 
wine  must  be  derived  from  grapes 
grown  within  the  area  represented  by 
that  name,  and  the  wine  must  meet  the 
other  conditions  listed  in  §  4.25(e)(3)  of 
the  TTB  regulations  (27  CFR  4.25(e)(3)). 
If  the  wine  is  not  eligible  for  labeling 
with  an  AVA  name  and  that  name 
appears  in  the  brand  name,  then  the 
label  is  not  in  compliance,  and  the 
bottler  must  change  the  brand  name  and 
obtain  approval  of  a  new  label. 
Similarly,  if  the  AVA  name  appears  in 
another  reference  on  the  label  in  a 
misleading  manner,  the  bottler  would 
have  to  obtain  approval  of  a  new  label. 
Different  rules  apply  if  a  wine  has  a 
brand  name  containing  an  AVA  name 


that  was  used  as  a  brand  name  on  a 
label  approved  before  July  7,  1986.  See 
§4.39(i)(2)  of  the  TTB  regulations  (27 
CFR  4.39(i)(2))  for  details. 

If  TTB  establishes  this  proposed  AVA, 
its  name,  “Fountaingrove  District,”  will 
be  recognized  as  a  name  of  viticultural 
significance  under  §  4.39(i)(3)  of  the 
TTB  regulations  (27  CFR  4.39(i)(3)).  The 
text  of  the  proposed  regulation  clarifies 
this  point.  Consequently,  wine  bottlers 
using  the  name  “Fountaingrove 
District”  in  a  brand  name,  including  a 
trademark,  or  in  another  label  reference 
as  to  the  origin  of  the  wine,  would  have 
to  ensure  that  the  product  is  eligible  to 
use  the  AVA  name  as  an  appellation  of 
origin  if  this  proposed  rule  is  adopted 
as  a  final  rule.  TTB  does  not  believe  that 
“Fountaingrove,”  standing  alone, 
should  have  viticultural  significance  if 
the  proposed  AVA  is  established,  due  to 
the  current  use  of  “Fountaingrove,” 
standing  alone,  as  a  brand  name  on 
wine  labels.  Accordingly,  the  proposed 
part  9  regulatory  text  set  forth  in  this 
document  specifies  only  the  full  name 
“Fountaingrove  District”  as  a  term  of 
viticultural  significance  for  purposes  of 
part  4  of  the  TTB  regulations.  Wine 
labels  using  either  “Fountaingrove”  or 
“Fountain  Grove,”  standing  alone, 
would  not  be  affected  if  the  proposed 
Fountaingrove  District  AVA  is 
established. 

The  approval  of  the  proposed 
Fountaingrove  District  AVA  would  not 
affect  any  existing  AVA,  and  any 
bottlers  using  “North  Coast”  as  an 
appellation  of  origin  or  in  a  brand  name 
for  wines  made  from  grapes  grown 
within  the  North  Coast  AVA  would  not 
be  affected  by  the  establishment  of  this 
new  AVA.  The  establishment  of  the 
proposed  Fountaingrove  District  AVA 
would  allow  vintners  to  use 
“Fountaingrove  District”  and  “North 
Coast”  as  appellations  of  origin  for 
wines  made  from  grapes  grown  within 
the  proposed  Fountaingrove  District 
AVA,  if  the  wines  meet  the  eligibility 
requirements  for  the  appellation. 

Public  Participation 

Comments  Invited 

TTB  invites  comments  from  interested 
members  of  the  public  on  whether  it 
should  establish  the  proposed  AVA. 

TTB  is  also  interested  in  receiving 
comments  on  the  sufficiency  and 
accuracy  of  the  name,  boundary,  soils, 
climate,  and  other  required  information 
submitted  in  support  of  the  petition.  In 
addition,  given  the  proposed 
Fountaingrove  District  AVA’s  location 
within  the  existing  North  Coast  AVA, 
TTB  is  interested  in  comments  on 
whether  the  evidence  submitted  in  the 
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petition  regarding  the  distinguishing 
features  of  the  proposed  AVA 
sufficiently  differentiates  it  from  the 
existing  North  Coast  AVA.  TTB  is  also 
interested  in  comments  whether  the 
geographic  features  of  the  proposed 
AVA  are  so  distinguishable  from  the 
surrounding  North  Coast  AVA  that  the 
proposed  Fountaingrove  District  AVA 
should  no  longer  be  part  of  that  AVA. 
Please  provide  any  available  specific 
information  in  support  of  your 
comments. 

Because  of  the  potential  impact  of  the 
establishment  of  the  proposed 
Fountaingrove  District  AVA  on  wine 
labels  that  include  the  term 
“Fountaingrove  District”  as  discussed 
above  under  Impact  on  Current  Wine 
Labels,  TTB  is  particularly  interested  in 
comments  regarding  whether  there  will 
be  a  conflict  between  the  proposed  AVA 
name  and  currently  used  brand  names. 

If  a  commenter  believes  that  a  conflict 
will  arise,  the  comment  should  describe 
the  nature  of  that  conflict,  including  any 
anticipated  negative  economic  impact 
that  approval  of  the  proposed  AVA  will 
have  on  an  existing  viticultural 
enterprise.  TTB  is  also  interested  in 
receiving  suggestions  for  ways  to  avoid 
conflicts,  for  example,  by  adopting  a 
modified  or  different  name  for  the  AVA. 

Submitting  Comments 

You  may  submit  comments  on  this 
notice  by  using  one  of  the  following 
three  methods  (please  note  that  TTB  has 
a  new  address  for  comments  submitted 
by  U.S.  Mail): 

•  Federal  e-Rulemaking  Portal:  You 
may  send  comments  via  the  online 
comment  form  posted  with  this  notice 
within  Docket  No.  TTB-2014-0006  on 
“Regulations.gov,”  the  Federal 
e-rulemaking  portal,  at  http:// 
www.regulations.gov.  A  direct  link  to 
that  docket  is  available  under  Notice 
No.  144  on  the  TTB  Web  site  at  http:// 
www.ttb.gov/wine/wine- 
rulemaking.shtml.  Supplemental  files 
may  be  attached  to  comments  submitted 
via  Regulations.gov.  For  complete 
instructions  on  how  to  use 
Regulations.gov,  visit  the  site  and  click 
on  the  “Help”  tab. 

•  U.S.  Mail:  You  may  send  comments 
via  postal  mail  to  the  Director, 
Regulations  and  Rulings  Division, 
Alcohol  and  Tobacco  Tax  and  Trade 
Birreau,  1310  G  Street  NW.,  Box  12, 
Washington,  DC  20005. 

•  Hand  Delivery/Courier:  You  may 
hand-carry  your  comments  or  have  them 
hand-carried  to  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau,  1310  G 
Street  NW.,  Suite  200-E,  Washington, 
DC  20005. 


Please  submit  your  comments  by  the 
closing  date  shown  above  in  this  notice. 
Your  comments  must  reference  Notice 
No.  144  and  include  your  name  and 
mailing  address.  Your  comments  also 
must  be  made  in  English,  be  legible,  and 
be  written  in  language  acceptable  for 
public  disclosure.  TTB  does  not 
acknowledge  receipt  of  comments,  and 
TTB  considers  all  comments  as 
originals. 

In  your  comment,  please  clearly  state 
if  you  are  commenting  for  yourself  or  on 
behalf  of  an  association,  business,  or 
other  entity.  If  you  are  commenting  on 
behalf  of  an  entity,  your  comment  must 
include  the  entity’s  name  as  well  as 
your  name  and  position  title.  If  you 
comment  via  Regulations.gov,  please 
enter  the  entity’s  name  in  the 
“Organization”  blank  of  the  online 
comment  form.  If  you  comment  via 
postal  mail  or  hand  delivery/courier, 
please  submit  your  entity’s  comment  on 
letterhead. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
determine  whether  to  hold  a  public 
hearing. 

Confidentiality 

All  submitted  comments  and 
attachments  are  part  of  the  public  record 
and  subject  to  disclosure.  Do  not 
enclose  any  material  in  your  comments 
that  you  consider  to  be  confidential  or 
inappropriate  for  public  disclosure. 

Public  Disclosure 

TTB  will  post,  and  you  may  view, 
copies  of  this  notice,  selected 
supporting  materials,  and  any  online  or 
mailed  comments  received  about  this 
proposal  within  Docket  No.  TTB-2014- 
0006  on  the  Federal  e-rulemaking 
portal,  Regulations.gov,  at  http:// 
www.regulations.gov.  A  direct  link  to 
that  docket  is  available  on  the  TTB  Web 
site  at  http://www.ttb.gov/wine/wine_ 
rulemaking.shtml  under  Notice  No.  144. 
You  may  also  reach  the  relevant  docket 
through  the  Regulations.gov  search  page 
at  http://www.regulations.gov.  For 
information  on  how  to  use 
Regulations.gov,  click  on  the  site’s 
“Help”  tab. 

All  posted  comments  will  display  the 
commenter’s  name,  organization  (if 
any),  city,  and  State,  and,  in  the  case  of 
mailed  comments,  all  address 
information,  including  email  addresses. 
TTB  may  omit  voluminous  attachments 
or  material  that  the  Bureau  considers 
unsuitable  for  posting. 

You  may  also  view  copies  of  this 
notice,  all  related  petitions,  maps  and 
other  supporting  materials,  and  any 


electronic  or  mailed  comments  that  TTB 
receives  about  this  proposal  by 
appointment  at  the  TTB  Information 
Resource  Center,  1310  G  Street  NW., 
Washington,  DC  20005.  You  may  also 
obtain  copies  at  20  cents  per  8.5-  x  11- 
inch  page.  Please  note  that  TTB  is 
unable  to  provide  copies  of  the  USGS 
quadrangle  maps  or  any  similarly  sized 
documents  that  may  be  included  as  part 
of  the  AVA  petition.  Contact  TTB’s 
information  specialist  at  the  above 
address  or  by  telephone  at  202-453- 
2270  to  schedule  an  appointment  or  to 
request  copies  of  comments  or  other 
materials. 

Regulatory  Flexibility  Act 

TTB  certifies  that  this  proposed 
regulation,  if  adopted,  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

The  proposed  regulation  imposes  no 
new  reporting,  recordkeeping,  or  other 
administrative  requirement.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  would  be  the  result  of  a 
proprietor’s  efforts  and  consumer 
acceptance  of  wines  from  that  area. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executive  Order  12866 

It  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866  of  September  30, 
1993.  Therefore,  no  regulatory 
assessment  is  required. 

Drafting  Information 

Karen  A.  Thornton  of  the  Regulations 
and  Rulings  Division  drafted  this  notice 
of  proposed  rulemaking. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Proposed  Regulatory  Amendment 

For  the  reasons  discussed  in  the 
preamble,  TTB  proposes  to  amend  title 
27,  chapter  I,  part  9,  Code  of  Federal 
Regulations,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS 

■  1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

■  2.  Subpart  C  is  amended  by  adding 

§  9. _ to  read  as  follows: 

§9.  Fountaingrove  District. 

(a)  Name.  The  name  of  the  viticultural 
area  described  in  this  section  is 
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“Fountaingrove  District.”  For  purposes 
of  part  4  of  this  chapter,  “Fountaingrove 
District”  is  a  term  of  viticultural 
significance. 

(b)  Approved  maps.  The  four  United 
States  Geological  Survey  (USGS) 

1:24,000  scale  topographic  maps  used  to 
determine  the  boundary  of  the 
Fountaingrove  District  viticultural  area 
are  titled: 

(1)  Mark  West  Springs,  CA;  1993; 

(2)  Galistoga,  CA;  1997; 

(3)  Kenwood,  CA;  1954;  photorevised 
1980;  and 

(4)  Santa  Rosa,  CA;  1994. 

(c)  Boundary.  The  Fountaingrove 
District  viticultural  area  is  located  in 
Sonoma  County,  California.  The 
boundary  of  the  Fountaingrove  District 
viticultural  area  is  as  described  below: 

(1)  The  beginning  point  is  on  the 
Mark  West  Springs  map  at  the 
intersection  of  the  shared  Sonoma-Napa 
County  line  with  Petrified  Forest  Road, 
section  3,  T8N/R7W. 

(2)  From  the  beginning  point,  proceed 
southeasterly  along  the  Sonoma-Napa 
County  line,  crossing  onto  the  Calistoga 
map  and  then  the  Kenwood  map,  to  the 
marked  2,530-peak  of  an  unnamed 
mountain,  section  9,  T7N/R6W;  then 

(3)  Proceed  west-southwest  in  a 
straight  line  to  the  marked  2,730-foot 
summit  of  Mt.  Hood,  section  8,  T7N/ 
ROW;  then 

(4)  Proceed  west-northwest  in  a 
straight  line  to  the  marked  1,542-foot 
summit  of  buzzard  Peak,  section  11, 
’17N/R7W;  then 

(5)  Proceed  west-southw(ist  in  a 
.straight  line,  crossing  onto  the  Santa 
Rosa  inajj,  to  tlie  intersciction  of  State 

I  lighway  1 2  and  l.os  Alamos  Road;  then 

(())  Proceed  due  north  in  <i  straight 
line  to  the  southern  honndary  of  section 
9,  T7N/K7W;  then 

(7)  Proceed  west-northwest  along  the 
southern  hoimdaries  of  sections  9,  4, 
and  .5,  'l'7N/R7W,  to  tlu!  western 
honndary  of  the  l.os  ( inilicos  l,and 
( !rant;  th(!n 

(tt)  I’roceed  wcsst-sonthwest  along  the 
.southern  hoimdaries  ofsections  5,  (i, 
and  7,  T7N/R7W;  then  continue  west- 
sontliwest  along  the  southern 
hoimdaries  of  sections  1 2  and  1 1 ,  T7N/ 
RttW,  to  the  point  where  the  section  11 
honndary  becomes  concurrent  with  an 
imnamed  light-dnty  road  known  locally 
as  Lewis  Road;  and  then  continue  west- 
southwest  along  Lewis  Road  to  the 
road’s  intersection  with  Mendocino 
Avenue  in  Santa  Rosa;  then 

(9)  Proceed  north-northwesterly  along 
Mendocino  Avenue  to  the  road’s 
intersection  with  an  unnamed  road 
known  locally  as  Bicentennial  Way; 
then 

(10)  Proceed  north  in  a  straight  line, 
crossing  through  the  marked  906-foot 


elevation  peak  in  section  35,  T8N/R8W, 
and,  crossing  on  to  the  Mark  West 
Springs  map,  continue  to  the  line’s 
intersection  with  Mark  West  Springs 
Road,  section  26,  T8N/R8W;  then 

(11)  Proceed  northerly  along  Mark 
West  Springs  Road,  which  turns  easterly 
and  becomes  Porter  Creek  Road,  to  the 
road’s  intersection  with  Franz  Valley 
Road,  section  12,  T8N/R8W;  then 

(12)  Proceed  northeasterly  along 
Franz  Valley  Road  to  the  western 
boundary  of  section  6,  T8N/R7W;  then 

(13)  Proceed  south  along  the  western 
boundary  of  section  6,  T8N/R7W,  to  the 
southwest  comer  of  section  6;  then 

(14)  Proceed  east,  then  east-northeast 
along  the  southern  boundaries  of 
sections  6,  5,  and  4,  T8N/R7W,  to  the 
southeast  corner  of  section  4;  then 

(15)  Proceed  north  along  the  eastern 
boundary  of  section  4,  T8N/R7W,  to  the 
Sonoma-Napa  County  line;  then 

(16)  Proceed  easterly  along  the 
Sonoma-Napa  County  line  to  the 
beginning  point. 

Dated:  June  23,  2014. 

John  J.  Manfreda, 

Administrator. 

|FR  Doc.  2014-15212  Filed  6-27-14;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[EPA-R05-OAR-201 4-0242;  FRL-991 2-86- 
Region  5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Wisconsin;  Proposed  Approval  of 
Revisions  to  PSD  Program 

AGENCY:  I'invirmnnenlal  Pnilnclimi 
Agency  (Id’A). 

ACTION:  I’rojio.sed  rule. 

SUMMARY:  I'lie  I'inviKinmental  Pi iitecl ion 
Agency  (id’A)  is  |)ropo,sing  to  a|)|)r()ve  a 
revision  to  the  Wi.sconsin  .Stale 
Implementation  Plan  (.SIP),  siihmitled 
hy  the  Wisconsin  l)e|)arlment  of  Natural 
Re.sonrces  (WI)NR)  to  Id'A  on  March  12, 
2014,  for  parallel  proce.ssing.  The 
snhmittal  modifies  Wisconsin’s 
Prevention  of  .Significant  Deterioration 
(P.SD)  program  to  identify  jireciirsors  for 
particulate  matter  of  less  than  2.5 
micrometers  (PMa.s),  includes  the 
significant  emissions  rates  for  PM?  5  and 
revises  its  definitions  of  PM2.5  emi.ssions 
and  emissions  of  particulate  matter  of 
less  than  10  micrometers  (PMio).  WDNR 
requested  these  revisions  to  address 
disapprovals  of  two  submissions  meant 
to  address  requirements  of  the  2008 


Implementation  of  New  Source  Review 
(NSR)  Program  for  PM2.5  and  to  address 
a  partial  disapproval,  under  section  110 
of  the  Clean  Air  Act  (CAA),  of  what  is 
commonly  referred  to  as  an 
“infrastructure”  SIP.  EPA  is  proposing 
approval  of  Wisconsin’s  March  12, 

2014,  SIP  revision  because  the  Agency 
has  made  the  preliminary  determination 
that  this  SIP  revision  is  in  accordance 
with  the  CAA  and  applicable  EPA 
regulations  regarding  PSD. 

DATES:  Comments  must  be  received  on 
or  before  July  30,  2014. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
OAR-2014-0242,  by  one  of  the 
following  methods: 

1.  mvw.reguiations.gov:  Follow  the 
on-line  instructions  for  submitting 
comments. 

2.  Email:  damico.genevieve@epa.gov. 

3.  Fax;  (312)  385-5501. 

4.  Mail:  Genevieve  Damico,  Chief,  Air 
Permits  Section,  Air  Programs  Branch 
(AR-18J),  U.S.  Environmental 
Protection  Agency,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

5.  Hand  Delivery:  Genevieve  Damico, 
Chief,  Air  Permits  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  77  We.st  Jackson 
Boulevard,  Chicago,  Illinois  60604. 

Such  deliveries  are  only  accepted 
during  the  Regional  Office  normal  hours 
of  operation,  and  special  arrangements 
should  be  made  for  deliveries  of  boxed 
information.  The  Regional  Office  official 
hours  of  hiisiness  are  Monday  through 
Friday,  8:30  a.m.  to  4:30  |j.m.,  excluding 
Federal  holidays. 

Iiisinictions:  Direct  yoiir  comments  to 
Docket  II)  No.  hiPA-RO.^  OAR-2()14- 
0242.  FPA’s  policy  is  that  all  conimenis 
icceived  will  he  included  in  the  public 
docket  without  change  and  may  he 
made  available  online  at 
www.rcgiildl ions. gov,  including  any 
personal  information  jirovided,  unless 
the  comment  includes  inforinat ion 
claimed  to  he  Confidential  Business 
Information  (( iBI)  or  other  information 
who.se  di.sclosnre  is  restricted  hy  statute. 
Do  not  snhmit  information  that  yon 
consider  to  he  CBl  or  otherwise 
jirotected  through  www.regn Ini ions.gov 
or  email.  The  www.rcgnlal ions.gov  Web 
site  is  an  “anonyrnons  access”  system, 
which  means  J'iPA  will  not  know  your 
identity  or  contact  information  nnle.ss 
yon  jirovide  it  in  the  body  of  your 
c:omment.  If  yon  .send  an  email 
comment  directly  to  EPA  without  going 
through  www.regulations.gov  yam  email 
addre.ss  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
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submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses.  For  additional  instructions  on 
submitting  comments,  go  to  section  I  of 
the  SUPPLEMENTARY  INFORMATION  section 
of  this  document. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Certain  other  material,  such  as 
copyrighted  material,  will  be  publicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.reguIations.gov  or  in  hard  copy  at 
the  Environmental  Protection  Agency, 
Region  5,  Air  and  Radiation  Division,  77 
West  Jackson  Boulevard,  Chicago, 
Illinois  60604.  This  facility  is  open  from 
8:30  a.m.  to  4:30  p.m.,  Monday  through 
ITiday,  excluding  Federal  holidays.  We 
recommend  that  you  telephone  Andrea 
Morgan,  Environmental  Engineer,  at 
(312)  3.')3-60.68  before  visiting  the 
K(!gion  .5  office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Morgan,  finvironinental 
I'lngineer,  Air  Perinits  .Section,  Air 
Progiams  Branch  (AK— 18)), 
I'invironinenlal  Protection  Agcnicy, 
Region  6,  77  West  jackson  Monlevard, 

( iliicago,  II  linois  (>01)04 ,  (312)  .363- (>0.^)8, 
M(  ny/ni. (1 11(1 1  gov. 

SUPPLEMENTARY  INFORMATION: 
rin (in)'lionl  this  docnnient  whenever 
‘‘w(!,”  “ns,”  or  “onr”  is  used,  w(!  mean 
I'iPA.  This  sn|)|)leinentary  iidorinalion 
section  is  arranged  as  follows: 

I.  Wlial  should  I  coiisidor  as  I  proparo  iiiy 

coininoiils  tor  I'lPA? 

II.  What  is  the  hackgroiiiid  tor  this  pro|)os(!(l 

act  ioiiY 

III.  Wi.scoiisiii’s  .Siihiiiillal  for  Parallel 

Pr()(:(!ssiiig 

IV.  What  is  Id'A’s  analysis  of  Wisconsin’s 

])ro|)ose(l  .SIP  KcsvisionV 

V.  What  action  is  EPA  taking? 

VI.  .Statutory  and  Executive  Order  Reviews 

I.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

When  submitting  comments, 
remember  to: 

1 .  Identify  the  rulemaking  by  docket 
number  and  other  identifying 


information  (subject  heading.  Federal 
Register  date  and  page  number). 

2.  Follow  directions — ^EPA  may  ask 
you  to  respond  to  specific  questions  or 
organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

3.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

4.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  that  you  used. 

5.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

6.  Provide  specific  examples  to 
illustrate  your  concerns,  and  suggest 
alternatives. 

7.  Explain  your  views  as  clearly  as 
possible,  avoiding  the  use  of  profanity 
or  personal  threats. 

8.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline. 

II.  What  is  the  background  for  this 
proposed  action? 

In  May  2008,  EPA  finalized 
regulations  to  implement  the  NSR 
Implementation  Rule  for  PM2..5  in  the 
PSD  and  Nonattainment  NSR  (NNSR) 
])rograms  (2008  PM2.,<)  NSR  Rule).  The 
regulation  included  the  creation  of  the 
major  source  threshold,  significant 
emissions  rate  and  olfset  ratios  for  PM2.S 
and  the  identification  of  PM2  -i 
|)recnrs()rs.  Additionally,  tlie  rule 
nxjuired  states  to  consider  eini.ssions 
which  may  conden.se  to  form  |)articnlate 
matter  at  amhient  tem|)eratm'es,  known 
as  condensahles,  in  |)ermitling  decisions 
hy  jannary  1 , 201 1 . 

WDNR  suhmilled  revisions  to  its  I’.SI) 
ami  NN.SR  programs  that  wen;  intended 
to  address  I  Ik;  2008  I’M^  ^  N.SR  Rule  in 
( tcloher  2010.  ( )n  ( tclohei  20,  2012,  Id 'A 
finalized  a  narrow  disapproval  of 
provisions  of  Wisconsin’s  iidrasIrncliiK! 
.SIR  snhmiltal  that  weic  intended  to 
identify  |)re(airsors  to  RM2  s  and  idcmlify 
RM2  sand  RM  k,  comhm.sahles  {see  77  f  it 
(i.6478),  hecanse  the  snhmittal  lacked 
spiicific  references  to  condensahhis  for 
RM2  •,  and  RM k,  for  ap|)licahilily 
determinations  and  |)ermitling 
emissions  limits,  consistent  with  the 
2008  NSR  Rule. 

On  May  12,  201 1 ,  and  on  March  .6, 
2012,  WDNR  siihmitted  revisions  to  its 
.SIR  to  ct)mply  with  the  2008  RM2.<,  N.SR 
Rule.  On  July  25,  2013, 1'iPA  finalized 
disapproval  of  Wi.sconsin’s  suhmi.ssions 
hecause  the  submissions  did  not 
explicitly  define  the  precursors  of  PM2..‘i, 
nor  did  they  contain  the  prescribed 
language  to  en.sure  that  condensables 
are  to  be  regulated  within  the  PM2.5  and 


PMio  emission  limits  in  Wisconsin’s 
PSD  and  NNSR  programs,  (see  78  FR 
44881) 

The  infrastructure  SIP  requirements 
contained  in  sections  110(a)(1)  and  (2) 
of  the  CAA  are  designed  to  ensure  that 
the  structural  components  of  each 
state’s  air  quality  management  program 
are  adequate  to  meet  the  state’s 
responsibilities  under  the  CAA.  States 
are  required  to  submit  infrastructiu'e 
SIPs  to  ensure  that  their  SIPs  provide  for 
implementation,  maintenance,  and 
enforcement  of  the  National  Ambient 
Air  Quality  Standards  (NAAQS). 

Under  section  110(a)(2)(C),  states  are 
required  to  include  a  program  for  the 
regulation  of  construction  of  new  or 
modified  stationary  sources  to  meet  new 
NSR  requirements  under  the  PSD  and 
NNSR  programs,  and  EPA  evaluates,  in 
determining  whether  states  have 
satisfied  these  requirements,  the 
following:  (i)  Provisions  that  explicitly 
identify  oxides  of  nitrogen  (NOx)  as  a 
preemsor  to  ozone  in  the  PSD  program; 
(ii)  identification  of  precursors  to  PM2.5 
and  the  identification  of  PM2.5  and  PMio 
condensables  in  the  PSD  program;  (iii) 
PM2.5  increments  in  the  PSD  program; 
and,  (iv)  greenhouse  gas  permitting  and 
the  “Tailoring  Rule.”  This  section  also 
requires  states  to  demonstrate  that  their 
existing  SIPs  meet  current  EPA 
requirements  with  re.spect  to  the  NSR 
program.  For  oxamj)lo,  states  must  ado})t 
definitions  that  are  identical  to,  or  more 
stringent  than,  Id’A’s  definitions.  (Jf  llu! 
structural  R.SI)  elements  in  the  context 
of  infrastructure  .SIPs,  today’s 
rulemaking  only  addre.sses  Wi.scousiu’s 
satisfaction  of  |)rovision.s  that  exjilicitly 
ideulify  precur.sors  to  RM2  s,  and  the 
identification  of  RM^  ^  and  RM  k, 
conden.sahles. 

The  final  di.sa|>|)roval  of  the 
snhmission  to  address  the  201)8  RM..  ^ 
N.SR  Rule  and  the  final  partial 
disapproval  ol  the  inlrastnictuK;  .SIR 
triggered  the  re(|inremeid  nndei  section 
1  10(c)  that  I'iRA  promulgate  a  f  ederal 
lm|)lementation  Rian  (FIR)  no  later  than 
two  years  from  lln;  (dleclivc!  dalcss  of  lIu! 
disa|)provals,  unless  tin;  state  corrects 
the  deficiencies  and  the  Administrator 
a|)|)roves  the  plan  or  plan  revision 
before  the  Administrator  promulgates 
such  FIR. 

III.  Wisconsin’s  Submittal  for  Parallel 
Prof;essing 

On  March  12,  2014,  WDNR  .submitted 
a  draft  .SIR  revision  request  to  ERA  to 
revise  portions  of  its  PSD  and  NN.SR 
programs  to  address  deficiencies 
identified  in  EPA’s  previous  partial 
infrastructure  SIP  disapproval.  On  April 
15,  2014,  WDNR  submitted  a 
supplement  to  its  request  with 
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additional  information  to  support  its 
submittal.  Since  the  rules  WDNR 
submitted  on  March  12,  2014,  are 
consistent  with  the  Federal  PSD  rules, 
final  approval  of  this  SIP  revision  will 
resolve  the  deficiencies  previously 
identified  by  EPA  in  its  October  29, 

2012,  partial  disapproval  and  July  25, 

2013,  disapproval.  Wi.sconsin  submitted 
revisions  to  its  rules  NR  400,  405,  and 
408  of  the  Wisconsin  Administrative 
(]ode.  'riie  .submittal  recjuests  that  EPA 
apjjrove  the  following  revi.sed  rules  into 
Wi.scon.sin’s  SIP:  (1)  NR  400.02(1 23m) 
and  (124);  (2)  NR  405.02(21  )(h)5.a.  and 
1).  and  (i;  (3)  NR  405.02(25i)(a),  (ag)  and 
(ar);  (4)  405.()2(27)(a)5in:  and  (5)  NK 
408.02(20)((;)  5. a  and  h.  and  (>.  At  tliis 
time  EPA  is  only  pro|)o.sing  to  take 
action  on  tlx;  |)ortion.s  that  pertain  to  the 
i(l(;ntification  of  |)reciir.sor.s  to  PM7  s  and 
identification  of  PM?  «,  and  PM  10 
cmidmi.sahle.s.  .Specifically,  today’s 
|)n)|)o.sed  rnlemaking  is  limited  to  the 
following  |)rovision.s;  (1)  NR 
400.02(123111)  and  (124);  (2)  NK 
4t)5.02(25i)(ag);  (3)  NK  405.02(25i)(ar)2. 
.-md  3.;  and,  (4)  4()5.02(27)(a)5m.  Id’A 
|)roj)o.s(!d  a|)proval  of  the  remainder  of 
Wl ink’s  suhmi.ssion  as  it  j)ertains  to 
NOx  as  a  jjrecursor  to  o/.oih;  and  the 
definition  of  major  modific:ation  in  a 
May  2,  2014  ])ropo.sed  a])proval  (79  FK 
25003). 

Hecau.se  portions  of  this  draft  SIP 
revision  are  not  yet  .state-effective, 
Wi.sconsin  reque.sted  that  EPA  “jiarallel 
process”  the  SIP  revision.  Under  this 
procedure,  the  EPA  Regional  Office 
works  closely  with  the  state  while 
developing  new  or  revised  regulations. 
Generally,  the  state  submits  a  copy  of 
the  proposed  regulation  or  other 
revisions  to  EPA  before  concluding  its 
rulemaking  process.  EPA  reviews  this 
proposed  state  action  and  prepares  a 
proposed  rulemaking  action.  EPA 
publishes  this  proposed  rulemaking  in 
the  Federal  Register  and  solicits  public 
comment  in  approximately  the  same 
timeframe  during  which  the  state 
finalizes  its  rulemaking  process. 

After  Wisconsin  submits  the  formal 
state-effective  SIP  revision  request,  EPA 
will  prepare  a  final  rulemaking  action 
for  the  SIP  revision.  If  changes  are  made 
to  the  SIP  revision  after  EPA’s  proposed 
rulemaking,  such  changes  must  be 
acknowledged  in  EPA’s  final 
rulemaking  action.  If  the  changes  are 
significant,  then  EPA  may  be  obliged  to 
repropose  the  action. 

rv.  What  is  EPA’s  analysis  of 
Wisconsin’s  proposed  SIP  revision? 

EPA  has  evaluated  WDNR’s  proposed 
revision  to  the  Wisconsin  SIP  in 
accordance  with  the  Federal 
requirements  governing  state  permitting 


programs.  The  revisions  described  in 
section  III  above  are  intended  to  update 
the  Wisconsin  SIP  to  comply  with  the 
current  rules  and  address  deficiencies 
identified  by  EPA  in  the  its  previous  SIP 
disapprovals.  As  discussed  below,  EPA 
is  propo.sing  to  approve  these  revisions 
because  they  meet  Imderal 
requirements. 

The  2008  PM?,^  NSR  Rule  finalized 
several  new  requiremimts  for  SIPS  to 
address  sources  that  emit  direct  PM? 
and  other  ])ollutant.s  that  contrilnite  to 
.s(!C()ndary  I’M?^  formation.  One  oftlie.se 
recpiireinents  is  for  PSD  jiennits  to 
address  ])ollntants  res])onsihle  for  the 
secondary  formation  of  PM?  otherwi.se 
known  as  precursors.  In  the  2008  I’M?  *, 
N.SK  Knie,  Id’A  identified  precursors  to 
I’M?  s  for  I  he  I’.SI)  |)rogram  to  he  snifnr 
dioxide  (.SO?)  and  NOx  (unless  the  stale 
demonstrates  to  the  Administrator’s 
satisfaction  or  El’A  demonstrates  that 
NOx  emissions  in  an  area  are  not  a 
significant  contrihntor  to  that  area’s 
amhient  I’M?  concentrations).  The 
200tt  PM?  ■>  N.SK  Kiile  also  specifies  that 
volatile  organic  compounds  (VOGs)  are 
not  considered  to  he  precursors  to  PM?  -s 
in  the  P.SI)  |)rogram  unless  the  stale 
demon.strates  to  the  Admini.siralor’s 
satisfaction  or  I’il’A  demon.strates  that 
emi.ssions  of  VOf  is  in  an  area  are 
significant  contrihutors  to  that  area’s 
ambient  PM2.5  concentrations. 

The  explicit  references  to  SO?,  NOx, 
and  VOC^s  as  they  pertain  to  secondary 
PM2.S  formation  are  codified  at  40  GFR 
51.166(b)(49)(i)(h)  and  40  GFR 
52.21  (b)(50)(i)(h).  As  part  of  identifying 
pollutants  that  are  precursors  to  PM2.5, 
the  2008  PM2.S  NSR  Rule  also  required 
states  to  revise  the  definition  of 
“significant”  as  it  relates  to  a  net 
emissions  increase  or  the  potential  of  a 
source  to  emit  pollutants.  Specifically, 
40  GFR  51.166(b)(23)(i)  and  40  GFR 
52.21  (b)(23)(i)  define  “significant”  for 
PM2.5  to  mean  the  following  emissions 
rates:  10  tons  per  year  (tpy)  of  direct 
PM2.5;  40  tpy  of  SO2:  and  40  tpy  of  NOx 
(unless  the  state  demonstrates  to  the 
Administrator’s  satisfaction  or  EPA 
demonstrates  that  NOx  emissions  in  an 
area  are  not  a  significant  contributor  to 
that  area’s  ambient  PM2.5 
concentrations).  WDNR  has  revised  the 
definition  of  “regulated  NSR  air 
contaminant”  for  the  PSD  program  in 
405.02(25i)(ar)2.  and  3.,  consistent  with 
EPA’s  own  PSD  regulations.  WDNR  has 
also  revised  its  PSD  significant  emission 
rates  to  include  PM2.5  and  its  precursors 
in  NR  405.02(27)(a)5m,  consistent  with 
EPA’s  PSD  regulations. 

The  2008  PM2.5  NSR  Rule  did  not 
require  states  to  immediately  account 
for  gases  that  could  condense  to  form 
particulate  matter,  known  as 


condensables,  in  PM2.5  and  PMio 
emission  limits  in  PSD  permits.  Instead, 
EPA  determined  that  states  had  to 
account  for  PM2.5  and  PM  10 
condensables  for  applicability 
determinations  and  in  establishing 
emi.s.sions  limitations  for  PM2.5  and 
PM  10  in  PSD  permits  beginning  on  or 
after  January  1,  2011.  This  requirement 
is  codified  in  40  CT’R  51.ir)B(h)(49)(i)(o) 
and  40  GFR  52.21  (h)(.50)(i)(o).  WDNR’s 
revisions,  specifically  at  NR 
400.02(1 23m)  and  (124)  and  NK 
405.02(25i)(ag),  are  consistent  with  the 
P.SD  recinirements  obligated  hy  the  2008 
I’M?  N.SK  Knle  as  tlxiy  relate;  to  I’M?  •> 
and  I’M  10  (:ondensahh;s. 

The  2008  l’M?  ^  NSK  Knle  also 
codified  re(|inr(;ments  for  PM?  ^  in  the; 
NNSK  program.  When  WDNK  initially 
snhmilted  revisions  to  its  .SIP  meant  to 
address  the  2008  I’M?  ■,  N.SK  Knle,  the 
Milwaiikee-Kacine  area  was  designated 
as  nonattainmeni  for  the  200()  I’M?  s  24- 
honr  NAAQS,  and  WDNK  snhmilted 
rnl(;.s  jeerlaining  to  NN.SK  in  addition  to 
I’.SI).  Tims,  Id’A’s  (lisa|)|)rtival  of  this 
suhmi.ssion  creal(;d  an  ohiigation  for 
WDNK  to  address  the  defi(:i(;n(:ie.s 
id(;ntifie(l  in  holh  the  P.SD  and  NN.SK 
jerograms.  On  Ajjril  22,  2014,  Id’A 
finalized  apj)roval  of  Wisceensin’s 
reepiest  to  redesignate  the  Milwankee- 
Kacine  PM? ,5  area  to  attainment  for  the 
2008  PM?.*;  24-hour  NAAQ.S.  As  a  re.sult 
there  are  no  areas  designated  as 
nonattainment  for  PM?  s  located  in 
Wisconsin.  Since  there  are  no  areas 
designated  as  nonattainment  for  PM?.5 
in  Wisconsin,  Wisconsin  is  no  longer 
obligated  to  submit  a  NNSR  plan  for 
PM?.5  and  there  is  no  longer  a  FIP 
obligation  for  nonattainment  NSR. 
Should  an  area  be  designated  as 
nonattainment  for  PM?.5,  Wisconsin  will 
be  required  to  revise  its  rules  to  include 
a  plan  to  address  PM2.5  in  NNSR. 

Wisconsin’s  requested  revisions  are 
consistent  with  the  applicable 
requirements  found  in  Federal 
regulations;  therefore  EPA  is  proposing 
to  approve  the  requested  revisions. 

V.  What  action  is  EPA  taking? 

EPA  is  proposing  to  approve  the 
revisions  to  Wisconsin  rules  NR  400, 
and  NR  405  submitted  by  the  State  on 
March  12,  2014,  and  April  15,  2014,  for 
approval  into  the  SIP.  The  revisions 
submitted,  described  in  section  III, 
above,  are  consistent  with  Federal 
regulations  governing  state  permitting 
programs.  See  section  IV,  above.  EPA  is 
also  soliciting  comment  on  this 
proposed  approval.  If  EPA  finalizes  this 
proposed  approval  of  WDNR’s  requested 
revisions,  the  FIP  clocks  started  by 
EPA’s  October  29,  2012,  narrow 
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disapproval  and  July  25,  2013, 
disapproval  will  stop. 

VI.  Statutory  and  Executive  Order 
Reviews 

Under  the  CAA,  the  Admini.strator  is 
required  to  approve  a  SIP  submission 
that  complies  with  the  provisions  of  the 
C'AA  and  applicable  Federal  regulations. 
42  IJ.S.C:.  741 0(k);  40  CFR  52.02(a). 

'I’hus,  in  reviewing  SIP  suhmi.s.sions, 
I'iPA’s  rf)le  is  to  aj)prove  .state  choices, 
provided  that  they  iiKiel  the  criteria  of 
the  UAA.  Acct)rdiiigly,  this  action 
mendy  approves  state  law  as  imiiding 
Federal  re(|niremeiits  and  does  not 
impose  additional  re(|nir(;ments  beyond 
those  iin|>osed  hy  state  law.  For  that 
rea.son,  this  action: 

•  Is  not  a  “significant  regidatory 
action”  subject  to  revi(!w  by  tbe  ( Iffice 
oi  Management  and  Hndget  under 
l■;xe(:ntiv(!  ( )rd(!r  1  2t{()(>  (50  FK  51  7.'{5, 
()(:t(.ber4,  1!)!)3); 

•  Does  not  impo.se  an  information 
collection  burden  nnd(;r  tbe  |)rovision.s 
of  the  Paperwork  Ihsinction  Act  (44 

II. S.C.  :{5()1  rl  .vcf/.); 

•  Is  certified  as  not  having  a 
significant  economic  impact  on  a 
substantial  number  of  sinidl  entities 
mid(!r  tbe  Regulatory  Flexibility  Act  (5 

IJ. S.C.  ()()1  at  scq.y,  ' 

•  Does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4); 

•  Does  not  have  h’ederalism 
implications  as  specified  in  Executive 
Order  13132  (64  FR  43255,  August  10, 
1999); 

•  Is  not  an  economically  significant 
regulatory  action  based  on  health  or 
safety  risks  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23,  1997); 

•  Is  not  a  significant  regulatory  action 
subject  to  Executive  Order  13211  (66  FR 
28355,  May  22,  2001); 

•  Is  not  subject  to  requirements  of 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  because 
application  of  those  requirements  would 
be  inconsistent  with  the  Clean  Air  Act; 
and 

•  Does  not  provide  EPA  with  the 
discretionary  authority  to  address,  as 
appropriate,  disproportionate  human 
health  or  environmental  effects,  using 
practicable  and  legally  permissible 
methods,  under  Executive  Order  12898 
(59  FR  7629,  February  16,  1994). 

In  addition,  this  rule  does  not  have 
tribal  implications  as  specified  by 
Executive  Order  13175  (65  FR  67249, 
November  9,  2000),  because  the  SIP  is 
not  approved  to  apply  in  Indian  country 
located  in  the  state,  and  EPA  notes  that 


it  will  not  impose  substantial  direct 
costs  on  tribal  governments  or  preempt 
tribal  law. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Particulate  matter, 
Rejjorting  and  recordkeeping 
nKjuirements,  .Sidfur  f)xides. 

Diitod:  JiiiK!  17,  2014. 

Susan  licdman, 

l{(;f'J()ii(il  Adininistrdlor,  Itcf’ion  .'j. 

|I'K  Doc.  2(1 14-1, '.2)14  Mlod  (i  27-14;  )l:4:.  iiiii| 
BILLING  CODE  6560  50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 

[EPA-R05-OAR-201 2-0989;  FRL-991 2-88- 
Region  5] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  Indiana;  Redesignation  of 
Lake  and  Porter  Counties  to 
Attainment  of  the  2008  Eight-Hour 
Ozone  Standard 

AGENCY:  Environmental  Protection 
Agency  (I'iPA). 

ACTION;  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  disapprove  a 
December  5,  2012,  request  from  the  state 
of  Indiana  to  redesignate  Lake  and 
Porter  Counties  to  attainment  of  the 
2008  eight-hour  ozone  National 
Ambient  Air  Quality  Standard  (NAAQS 
or  standard)  because  Indiana  has  not 
demonstrated  that  the  Chicago- 
Naperville,  Illinois-Indiana-Wisconsin 
(IL-IN-WI)  ozone  nonattainment  area 
(Chicago  nonattainment  area),  which 
includes  Lake  and  Porter  Counties,  has 
attained  this  NAAQS.  EPA  proposes  to 
take  no  action  on  Indiana’s  ozone 
maintenance  plan  and  Motor  Vehicle 
Emission  Budgets  (MVEBs),  submitted 
with  Indiana’s  ozone  redesignation 
request,  since  approval  of  these  State 
Implementation  Plan  (SIP)  components 
is  contingent  on  the  attainment  of  the 
ozone  standard. 

DATES:  Comments  must  be  received  on 
or  before  July  30,  2014. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  No.  EPA-R05- 
OAR-2012-0989,  by  one  of  the 
following  methods: 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 


•  Email:  Mooney.John@epa.gov. 

•  Fax;  (312)  692-2551. 

•  Mail:  John  Mooney,  Chief,  Air 
Programs  Branch  (AR-18j),  U.S. 
Environmental  Protection  Agency,  77 
West  Jackson  Boulevard,  Chicago, 

Illinois  60604. 

•  Hand  Delivery:  John  Mooney,  Air 
Programs  Branch,  (AR-18j),  IJ.S. 
Environmental  Protection  Agency,  77 
West  j.ickson  Boulevard,  18th  Floor, 
(Jhicjigo,  Illinois  (i0604.  Such  deliveries 
iire  only  iiccejited  during  the  Regioiiiil 
Office’s  iioriiiiil  hours  of  openitioii,  iiiid 
speciiil  cirniiigemeiits  should  he  iiiiide 
for  deliveries  of  boxed  iiiform.itiou.  The 
Kegioiial  ( Iffice  oiiici.il  hours  of 
business  iire  Moiidiiy  through  Friday, 

8:30  <1.111.  lo  4:30  p.iii.,  excluding 
Fedenil  holidays. 

Iiisiniclion.s:  Direct  your  commeiils  lo 
Docket  ID  No.  I•;PA-K05-OAK-201  2- 
0989.  I'iPA’s  |)olicy  is  tliiit  all  commeiils 
received  will  he  included  in  the  piihlic 
docket  without  change  ;uid  may  he 
made  :iv:iilahle  online  ill 
www.regiilat ioiis.gov.  iiicludiiig  iiiiy 
personal  iiilormatioii  |)rovided,  unless 
the  commeiit  includes  iiiformiitioii 
cliiimed  lo  he  ( ionfideiilial  Busine.ss 
liiforniiitioii  (CBI)  or  other  iniormiitioii 
whose  di.sclosure  is  restricted  by  .stiitute. 
Do  not  submit  information  tluit  you 
consider  to  be  CBI  or  otherwise 
jirotected  through  www.regulations.gov 
or  email.  The  www.regulations.gov  Wah 
site  is  an  “anonymous  acce.ss”  .sy.stem, 
which  means  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  EPA  without  going 
through  www.reguIations.gov,  your 
email  address  will  be  automatically 
captured  and  included  as  part  of  the 
comment  that  is  placed  in  the  public 
docket  and  made  available  on  the 
Internet.  If  you  submit  an  electronic 
comment,  EPA  recommends  that  you 
include  your  name  and  other  contact 
information  in  the  body  of  your 
comment  and  with  any  disk  or  CD-ROM 
you  submit.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  files  should  avoid 
the  use  of  special  characters,  any  form 
of  encryption,  and  be  free  of  any  defects 
and  viruses.  For  additional  instructions 
on  submitting  comments,  go  to  section 
I  of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  docvunent. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  www.regulations.gov 
index.  Although  listed  in  the  index, 
some  information  is  not  publicly 
available,  e.g.,  CBI  or  other  information 
whose  disclosure  is  restricted  by  statute. 
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Certain  other  material,  such  as 
copyrighted  material,  will  ho  puhlicly 
available  only  in  hard  copy.  Publicly 
available  docket  materials  are  available 
either  electronically  in 
www.regulations.gov  or  in  hard  copy  at 
the  U.S.  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  This  facility  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  We  recommend  that 
you  telephone  Edward  Doty  at  (312) 
886-6057  before  visiting  the  Region  5 
office. 

FOR  FURTHER  INFORMATION  CONTACT: 

Edward  Doty,  Environmental  Scientist, 
Attainment  Planning  and  Maintenance 
Section,  Air  Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604,  (312)  886-6057, 
or  Doty.Edward@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
“we,”  “us,”  or  “our”  is  used,  we  mean 
EPA.  This  supplementary  information 
section  is  arranged  as  follows: 

I.  What  should  I  consider  as  I  prepare  my 

comments  for  EPA? 

II.  What  actions  is  EPA  proposing? 

III.  What  is  the  background  for  these  actions? 

IV.  What  are  the  criteria  for  redesignation  to 

attainment? 

V.  What  is  EPA’s  analysis  of  the  State’s 

request? 

VI.  Statutory  and  Executive  Order  Reviews 

I.  What  should  I  consider  as  I  prepare 
my  comments  for  EPA? 

When  submitting  comments, 
remember  to: 

1 .  Identify  the  rulemaking  by  docket 
number  and  other  identifying 
information  (subject  heading.  Federal 
Register  date  and  page  number). 

2.  Follow  directions — EPA  may  ask 
you  to  respond  to  specific  questions  or 
to  organize  comments  by  referencing  a 
Code  of  Federal  Regulations  (CFR)  part 
or  section  number. 

3.  Explain  why  you  agree  or  disagree; 
suggest  alternatives  and  substitute 
language  for  your  requested  changes. 

4.  Describe  any  assumptions  and 
provide  any  technical  information  and/ 
or  data  you  used. 

5.  If  you  estimate  potential  costs  or 
burdens,  explain  how  you  arrived  at 
your  estimate  in  sufficient  detail  to 
allow  for  it  to  be  reproduced. 

6.  Provide  specific  examples  to 
illustrate  your  concerns,  and  sngge.st 
alternatives. 

7.  Ex])lain  yonr  views  as  clearly  as 
])ossihle,  avoiding  the  use;  of  ])rofanity 
or  ])ersonal  threats. 


8.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified  in  the  proposed  rule. 

II.  What  actions  is  EPA  proposing? 

EPA  is  proposing  to  disapprove 
Indiana’s  December  5,  2012,  ozone 
redesignation  request  for  Lake  and 
Porter  Counties  for  the  2008  eight-hour 
ozone  NAAQS  because  the  Chicago 
nonattainment  area  continues  to  violate 
this  standard  based  on  the  most  recent 
three  years  (2011-2013)  of  quality 
assured,  state-certified  monitoring  data 
for  this  ozone  nonattainment  area. 
Because  this  area  continues  to  violate 
the  2008  ozone  NAAQS,  we  cannot 
approve  the  ozone  maintenance  plan 
and  MVEBs  included  in  Indiana’s 
December  5,  2012,  submittal.  We  are 
proposing  to  take  no  action  on  the 
maintenance  plan  and  MVEBs  at  this 
time. 

in.  What  is  the  background  for  these 
actions? 

EPA  has  determined  that  grovmd-level 
ozone  (O3)  is  detrimental  to  human 
health.  On  March  27,  2008  (73  FR 
16436),  EPA  promulgated  an  eight-hour 
ozone  NAAQS  of  0.075  parts  per  million 
parts  of  air  (0.075  ppm)  (the  2008  eight- 
hour  ozone  NAAQS  or  standard).  This 
standard  is  violated  in  an  area  when  any 
monitor  in  the  area  records  eight-hour 
ozone  concentrations  with  a  three-year 
average  of  the  annual  fourth-highest 
daily  maximum  eight-hour  ozone 
concentrations  that  equals  or  exceeds 
0.076  ppm. 

Ground-level  ozone  is  generally  not 
emitted  directly  by  sources.  Rather, 
emitted  Oxides  of  Nitrogen  (NOx)  and 
Volatile  Organic  Compounds  (VOC) 
react  in  the  presence  of  sunlight, 
particularly  under  warm  conditions,  to 
form  ground-level  ozone,  as  a  secondary 
pollutant,  along  with  other  secondary 
compounds.  NOx  and  VOC  are  “ozone 
precursors.”  Reduction  of  peak  ground- 
level  ozone  concentrations  is  achieved 
through  controlling  VOC  and  NOx 
emissions. 

Section  107  of  the  Clean  Air  Act 
(CAA)  required  EPA  to  designate  as 
nonattainment  any  area  that  violated  the 
2008  eight-hour  ozone  standard.  EPA 
promulgated  designations  and 
classifications  for  this  standard  for  most 
areas  on  May  21,  2012  (77  FR  30088). 
However,  in  that  rulemaking  (77  FR 
30091),  EPA  noted  that  the  designation 
of  the  Chicago  area  was  being  delayed, 
j)onding  review  of  2011  ozone  data 
certified  by  the  state  of  Illinois  in  a 
Dficemher  7,  2011,  lettcir.  tin  J\me  11, 
2012  (77  FR  34221),  I'iPA  promidgated 
the  designatioji  of  the  (Chicago  area  as 
noiiattainment  for  the  2008  (!ight-hour 


ozone  standard  with  a  classification  of 
marginal  nonattainment  based  on  the 
review  of  2009-2011  ozone  data  from 
Illinois  and  2008-2010  data  from 
Indiana  and  Wisconsin. ^  This  review 
showed  a  violation  of  the  standard  at 
the  Zion,  Illinois  monitoring  site.  The 
Chicago  nonattainment  area  includes 
Cook,  DuPage,  Kane,  Lake,  McHenry 
and  Will  Counties,  Aux  Sable  and  Goose 
Lake  Townships  in  Grundy  County,  and 
Oswego  Township  in  Kendall  County  in 
Illinois,  Lake  and  Porter  Counties  in 
Indiana,  and  the  area  east  of  and 
including  the  corridor  of  Interstate  94  in 
Kenosha  County,  Wisconsin. 

rv.  what  are  the  criteria  for 
redesignation  to  attainment? 

The  CAA  provides  the  basic 
requirements  for  redesignating  a 
nonattainment  area  to  attainment. 
Specifically,  section  107(d)(3)(E)  of  the 
CAA  authorizes  redesignation  provided 
that:  (1)  The  Administrator  determines 
that  the  area  has  attained  the  applicable 
NAAQS  based  on  current  air  quality 
data;  (2)  the  Administrator  has  fully 
approved  an  applicable  state 
implementation  plan  for  the  area  under 
section  llO(k)  of  the  CAA;  (3)  the 
Administrator  determines  that  the 
improvement  in  air  quality  is  due  to 
permanent  and  enforceable  emission 
reductions  resulting  from 
implementation  of  the  applicable  SIP, 
Federal  air  pollution  control 
regulations,  and  other  permanent  and 
enforceable  emission  reductions;  (4)  the 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  meeting 
the  requirements  of  section  175A  of  the 
CAA;  and,  (5)  the  state  has  met  all 
requirements  applicable  to  the  area 
under  section  110  and  part  D  of  the 
CAA. 

EPA  provided  guidance  on 
redesignations  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
CAA  Amendments  of  1990  on  April  16, 
1992  (57  FR  13498),  and  supplemented 
this  guidance  on  April  28,  1992  (57  FR 
18070). 

Two  significant  policy  documents 
affecting  the  review  of  ozone 
redesignation  requests  are  the  following: 
(1)  “Procedures  for  Processing  Requests 
to  Rede.signate  Areas  to  Attainment,” 


1  'I'ho  stdtes  of  Indiana  and  Wisconsin  failed  to 
certify  2011  ozone  data  by  a  February  29,  2012, 
deadline  iinjjosed  by  tbe  FFA  in  December  9,  201 1, 
letters  to  .state  ('overnors  notifying  the  states  of 
I'iPA’s  ])reliniinary  resjionses  to  state-roconnnended 
ania  designations  for  the  2008  eighl-bour  ozone 
standard.  Tbe  bitters  to  tlic;  governors  of  Illinois, 
Indiana,  and  Wisconsin  informed  tluise  states  of 
FI’A’s  intention  to  designate  tbe  Chicago  ansa  as 
nonaltaimiKsnt  basssd  on  lias  monitonsd  200*1-2011 
ozones  standard  violation  at  this  /.ion,  llliisois 
monitoring  sites. 
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Memorandum  from  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  September  4,  1992  (the 
September  4,  1992  Calcagni 
memorandumj;  and,  (2)  “Reasonable 
Further  Progress,  Attainment 
Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard,” 
Memorandum  from  John  S.  Seitz, 
Director,  Office  of  Air  Quality  Planning 
and  Standards,  May  10, 1995  (the  May 
10,  1995  Clean  Data  Policy 
memorandum).  Additional  guidance  on 
processing  redesignation  requests  is 
included  in  the  following  documents: 

•  “Maintenance  Plans  for 
Redesignation  of  Ozone  and  Carbon 
Monoxide  Nonattainment  Areas,” 
Memorandum  from  G.T.  Helms,  Chief 
Ozone/Carbon  Monoxide  Programs 
Branch,  April  30, 1992; 

•  “Contingency  Measures  for  Ozone 
and  Carbon  Monoxide  (CO) 
Redesignations,”  Memorandum  from 
G.T.  Helms,  Ghief,  Ozone/Garbon 
Monoxide  Programs  Branch,  June  1, 
1992; 

•  “State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Glean 
Air  Act  (Act)  Deadlines,”  Memorandum 
from  John  Galcagni,  Director,  Air 
Quality  Management  Division,  October 
28,  1992; 

•  “Technical  Support  Documents 
(TSDs)  for  Redesignation  of  Ozone  and 
Garbon  Monoxide  (GO)  Nonattainment 
Areas,”  Memorandum  from  G.T.  Helms, 
Ghief,  Ozone/Garbon  Monoxide 
Programs  Branch,  August  17, 1993; 

•  “State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Garbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  On  or  After 
November  15, 1992,”  Memorandum 


from  Michael  H.  Shapiro,  Acting 
As.sistant  Administrator  for  Air  and 
Radiation,  September  17, 1993; 

•  “Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  CO  Nonattainment  Areas,” 
Memorandum  from  D.  Kent  Berry, 

Acting  Director,  Air  Quality 
Management  Division,  November  30, 
1993;  and 

•  “Part  D  New  Source  Review  (Part  D 
NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,”  Memorandum  from  Mary 
D.  Nichols,  Assistant  Administrator  for 
Air  and  Radiation,  October  14,  1994. 

V.  What  is  EPA’s  analysis  of  the  State’s 
request? 

EPA  is  proposing  to  disapprove 
Indiana’s  ozone  redesignation  request 
for  Lake  and  Porter  Counties  with  a 
determination  that  the  Chicago 
nonattainment  area  continues  to  violate 
the  2008  eight-hour  ozone  standard 
based  on  quality  assured,  state-certified 
ozone  data  for  2010-2013.  Indiana’s 
ozone  redesignation  request  fails  to 
meet  the  critical  air  quality  requirement 
of  section  107(d)(3)(E)(l)  of  the  CAA. 
The  basis  for  EPA’s  proposed 
disapproval  of  the  redesignation  request 
is  discussed  in  more  detail  as  follows. 

A.  Has  the  Chicago  area  attained  the 
2008  eight-hour  ozone  NAAQS? 

An  area  may  be  considered  to  attain 
the  2008  eight-hour  ozone  NAAQS  if 
there  are  no  violations  of  the  NAAQS, 
as  determined  in  accordance  with  40 
CFR  50.10  and  appendix  P,  based  on  the 
most  recent  three  consecutive  years  of 
complete,  quality-assured  air  quality 
monitoring  data  at  all  ozone  monitoring 
sites  in  the  area.  To  attain  this  standard, 
the  average  of  the  annual  fourth-high 
daily  maximmn  eight-hour  averaged 
ozone  concentrations  measured  and 


recorded  at  each  monitoring  site  in  the 
area  over  the  most  recent  three-year 
period  (the  monitoring  site’s  ozone 
design  value)  must  not  exceed  0.075 
ppm.  The  data  must  be  collected  and 
quality-assured  in  accordance  with  40 
CFR  part  58,  and  must  be  recorded  in 
EPA’s  Air  Quality  System  (AQS).  The 
ozone  monitoring  data  considered  here 
meet  these  certification  criteria.  All 
ozone  monitoring  data  considered  here 
have  been  certified  by  the  states  of 
Illinois,  Indiana,  and  Wisconsin. 

As  part  of  the  December  5,  2012, 
ozone  redesignation  request,  the  Indiana 
Department  of  Environmental 
Management  (IDEM)  summarized  the 
annual  fourth-high  daily  maximum 
eight-hour  ozone  concentrations  and 
three-year  eight-hour  ozone  design 
values  for  the  period  of  2006-2011  for 
all  ozone  monitoring  sites  in  the 
Chicago  nonattainment  area. 

Since  the  December  5,  2012,  submittal 
of  Indiana’s  ozone  redesignation 
request,  2012  and  2013  ozone  data  have 
been  quality-assured  and  certified  by 
the  states  of  Illinois,  Indiana,  and 
Wisconsin  and  entered  into  AQS.  These 
data,  along  with  the  ozone  data 
summarized  in  Indiana’s  ozone 
redesignation  request,  mmst  be 
considered  in  the  review  of  Indiana’s 
ozone  redesignation  request. 

Table  1  summarizes  the  monitoring 
site-specific  annual  fourth-high  daily 
maximum  eight-hour  ozone 
concentrations  for  all  monitoring  sites 
in  the  Chicago-Naperville,  IL-IN-WI  area 
for  the  period  of  2006-2013.  Note  that 
the  2012  and  2013  ozone  data  were 
obtained  from  EPA’s  AQS,  whereas  the 
2006-2011  ozone  data  were 
documented  in  Indiana’s  ozone 
redesignation  request  and  are  confirmed 
by  ozone  monitoring  data  contained  in 


AQS. 

Table  1— Annual  Fourth-High  Daily  Maximum  Eight-Hour  Ozone  Concentrations  for  Monitoring  Sites  in  the 
Chicago-Naperville,  Illinois-Indiana-Wisconsin  Ozone  Nonattainment  Area 

[ppm] 


Site/site  No. 

County 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

Indiana; 

Gary  180890022  . 

Lake  . 

0.073 

0.085 

0.062 

0.058 

0.064 

0.066 

0.078 

0.064 

Hammond  180892008  . 

Lake  . 

0.075 

0.077 

0.068 

0.065 

0.072 

0.077 

0.063 

Whiting  180890030  . 

Lake  . 

0.081 

0.088 

0.062 

0.062 

0.069 

0.081 

0.062 

Ogden  Dunes  181270024  . 

Porter  . 

0.070 

0.084 

0.069 

0.067 

0.068 

0.081 

Valparaiso  181270026  . 

Porter  . 

0.071 

0.080 

0.061 

0.064 

0.061 

0.063 

0.067 

0.063 

Illinois; 

Alsip  170310001  . 

0.078 

0.085 

0.066 

0.069 

0.073 

0.071 

0.079 

0.064 

Chicago — Southwest  Filtration  Plant 

0.075 

0.082 

0.067 

0.065 

0.074 

0.079 

0.091 

0.071 

170310032. 

Chicago — Ellis  Avenue  170310064  . 

Cook . 

0.070 

0.079 

0.063 

0.060 

0.071 

0.074 

0.081 

0.058 

Chicago — Ohio  Street  170310072  . 

0.065 

0.075 

0.063 

0.071 

0.074 

0.090 

NA 

Chicago — Lawndale  170310076  . 

0.075 

0.080 

0.066 

0.067 

0.068 

0.073 

0.081 

0.062 

Chicago — Hurlbut  Street  170311003  . 

0.077 

0.079 

0.064 

0.064 

0.070 

0.067 

0.079 

0.066 

Lemont  170311601  . 

Cook . 

0.070 

0.085 

0.071 

0.067 

0.073 

0.069 

0.081 
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Table  1— Annual  Fourth-High  Daily  Maximum  Eight-Hour  Ozone  Concentrations  for  Monitoring  Sites  in  the 
Chicago-Naperville,  iLLiNOis-lNDiANA-WiscoNSiN  OzoNE  Nonattainment  AREA— Continued 

[ppm] 


Site/site  No. 

County 

2006 

2007 

2008 

2009 

2010 

2011 

2012 

2013 

Cicero  170314002  . 

Cook . 

0.060 

0.068 

0.060 

0.067 

0.068 

0.072 

0.083 

0.063 

Des  Plaines  170314007  . 

Cook . 

0.065 

0.078 

0.057 

0.057 

0.064 

0.065 

0.073 

0.067 

Northbrook  170314201  . 

Cook . 

0.068 

0.076 

0.065 

0.069 

0.072 

0.076 

0.087 

0.069 

Evanston  170317002  . 

Cook . 

0.072 

0.080 

0.058 

0.064 

0.067 

0.078 

0.093 

0.069 

Lisle  170436001  . 

DuPage  . 

0.062 

0.072 

0.057 

0.059 

0,064 

0.068 

0.093 

0.063 

Elgin  170890005  . 

Kane . 

0.062 

0.075 

0.061 

0.068 

0.069 

0.070 

0.075 

0.064 

Zion  170971007  . 

Lake  . 

0.068 

0.080 

0.069 

0.075 

0.078 

0.076 

0.093 

0.072 

Cary  171110001  . 

McHenry . 

0.057 

0.074 

0.065 

0.066 

0.065 

0.071 

0.077 

0.065 

Braidwood  171971011  . 

Will  . 

0.068 

0.071 

0.060 

0.063 

0.065 

0.061 

0.071 

0.061 

Wisconsin: 

Chiwaukee  Prairie  550590019  . 

Kenosha  . 

0.079 

0.085 

0.072 

0.071 

0.081 

0.081 

0.092 

0.075 

Table  2  gives  the  three-year  averages  maximum  eight-hour  ozone  the  monitoring  sites’  ozone  design 

of  the  annual  fourth-high  daily  concentrations  for  each  monitoring  site,  values. 

Table  2— Three-Year  Averages  of  the  Annual  Fourth-High  Daily  Maximum  Eight-Hour  Ozone  Concentra¬ 
tions  FOR  Monitoring  Sites  in  the  Chicago-Naperville,  Illinois-Indiana-Wisconsin  Ozone  Nonattainment 
Area 


[ppm] 


Site/site  No. 

2006-2008 

2007-2009 

2008-2010 

2009-201 1 

2010-2012 

2011-2013 

Indiana: 

Gary  180890022  . 

0.073 

0.068 

0.061 

0.062 

0.069 

0.069 

Hammond  180892008  . 

0.073 

0.070 

0.067 

0.068 

0.073 

0.070 

Whiting  180890030  . 

0.077 

0.070 

0.064 

0.064 

0.073 

0.070 

Ogden  Dunes  181270024  . 

0.074 

0.073 

0.067 

0.067 

0.072 

0.072 

Valparaiso  181270026  . 

0.070 

0.068 

0.062 

0.062 

0.064 

0.064 

Illinois; 

Alsip  170310001  . 

0.076 

0.073 

0.069 

0.071 

0.074 

0.071 

Chicago — Southwest  Filtration  Plant  170310032  . 

0.074 

0.071 

0.068 

0.068 

0.081 

0.080 

Chicago — Ellis  Avenue  170310064  . 

0.071 

0.067 

0.064 

0.068 

0.075 

0.071 

Chicago — Ohio  Street  170310072  . 

0.067 

0.066 

0.065 

0.069 

0.078 

NA 

Chicago — Lawndale  170310076  . 

0.073 

0.071 

0.067 

0.069 

0.074 

0.072 

Chicago — Hurlbut  Street  170311003  . 

0.073 

0.069 

0.066 

0.067 

0.072 

0.070 

Lemont  170311601  . 

0.075 

0.074 

0.070 

0.069 

0.074 

0.071 

Cicero  170314002  . 

0.063 

0.065 

0.065 

0.069 

0.074 

0.072 

Des  Plaines  170314007  . 

0.066 

0.064 

0.059 

0.062 

0.067 

0.068 

Northbrook  170314201  . 

0.069 

0.070 

0.068 

0.072 

0.078 

0.077 

Evanston  170317002  . 

0.070 

0.067 

0.063 

0.069 

0.079 

0.080 

Lisle  170436001  . 

0.063 

0.062 

0.060 

0.063 

0.069 

0.068 

Elgin  170890005  . 

0.066 

0.068 

0.066 

0.069 

0.071 

0.069 

Zion  170971007  . 

0.072 

0.075 

0.074 

0.076 

0.082 

0.080 

Cary  171110001  . 

0.065 

0.068 

0.065 

0.067 

0.071 

0.071 

Braidwood  171971011  . 

0.066 

0.064 

0.063 

0.063 

0.066 

0.064 

Wisconsin: 

Chiwaukee  Prairie  55059001 9  . 

0.078 

0.076 

0.074 

0.077 

0.085 

0.082 

As  can  be  seen  from  table  2,  the  2008 
eight-hour  ozone  standard  is  currently 
violated  at  the  following  sites  in  the 
Chicago  area:  (1)  Chicago-Southwest 
Filtration  Plant;  (2)  Northbrook;  (3) 
Evanston;  (4)  Zion;  and  (5)  Chiwaukee 
Prairie.  In  addition,  the  most  recent 
three-years  of  quality  assured,  state 
certified  ozone  data  (2010-2012) 
available  for  the  Chicago-Ohio  Street 
monitoring  site  show  a  violation  of  the 
2008  ozone  standard  (the  2013  ozone 
data  for  this  monitoring  site  are 
incomplete  and  not  available  to  assess 
the  attainment  of  the  ozone  standard). 


This  shows  that  the  Chicago 
nonattainment  area  has  not  attained  the 
2008  eight-hour  ozone  standard. 

IDEM  based  the  state’s  ozone 
redesignation  request  on  the  lack  of 
ozone  standard  violations  in  Lake  and 
Porter  Counties.  IDEM,  however,  has 
failed  to  demonstrate  that  the  2008 
eight-hour  ozone  standard  has  been 
attained  throughout  the  Chicago 
nonattainment  area.  The  quality-assured 
and  state  certified  ozone  data  for  2011- 
2013  show  a  violation  of  the  2008  eight- 
hour  ozone  standard  in  the  Chicago 
nonattainment  area.  Preliminary  2014 


ozone  data  also  indicate  that  multiple 
monitors  in  the  Chicago  nonattainment 
area  continue  to  violate  the  2008  ozone 
standard  for  the  period  of  2012-2014. 
Therefore,  Indiana’s  ozone 
redesignation  request  fails  to  meet  the 
first,  and  most  important,  criterion  for 
the  approval  of  ozone  redesignation 
requests:  attainment  of  the  2008  eight- 
hour  ozone  standard  throughout  the 
entire  nonattainment  area. 
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B.  Has  Indiana  submitted  an  approvable 
ozone  maintenance  plan  and 
approvable  motor  vehicle  emission 
budget? 

To  be  approvable,  an  ozone 
maintenance  plan,  in  part,  must 
demonstrate  that  the  ozone  standard 
will  be  maintained  in  the  ozone 
nonattainment  area  for  at  least  10  years 
after  EPA  approves  the  state’s  ozone 
redesignation  request.  A  critical 
component  of  ozone  maintenance  plans 
is  an  ozone  attainment  emissions 
inventory  documenting  the  VOC  and 
NOx  emissions  inventory  for  the  period 
in  which  the  area  has  attained  the  ozone 
standard.  The  ozone  maintenance 
demonstration  usually  involves  the 
demonstration  that  future  (during  the  10 
years  after  redesignation)  VOC  and  NOx 
emissions  will  be  at  or  below  the 
attainment  emissions.  Indiana’s  ozone 
redesignation  request  contains  such  an 
ozone  maintenance  demonstration. 

Since  the  Chicago  ozone 
nonattainment  area  continues  to  violate 
the  2008  eight-hour  ozone  standard,  we 
cannot  conclude  that  Indiana  has 
developed  an  acceptable  attainment 
year  emissions  inventory.  This  means 
that  the  ozone  maintenance 
demonstration  portion  of  the  ozone 
maintenance  plan  is  unacceptable. 

Since  the  estimation  of  the  VOCi  and 
NOx  MVEBs  depends  on  the 
d(!tormination  of  mobile  source 
emissions  that,  along  with  other 
emissions  in  the  nonaltaiument  area, 
jH'ovide  for  attainment  of  the  ozone 
standard,  and  since  the  Chiciigo 
nonattainment  area  continues  to  violate 
the  2008  eight-hour  ozone  standard,  we 
conclude  that  Indiana’s  estimates  of  the 
VOCi  and  NOx  MVEHs  are  also  not 
acc;eptable. 

We  are  not  proposing  action  on 
Indiana’s  ozone  maintenance 
demonstration  and  plan  and  MVEBs  at 
this  time.  However,  we  note  that,  if  we 
were  to  propose  actions  on  these  ozone 
redesignation  request  elements,  we 
would  find  it  necessary  to  propose 
disapproval. 

VI.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  “significant  regulatory  action’’ 
and,  therefore,  is  not  subject  to  review 
by  the  Office  of  Management  and 
Budget. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.]. 

Regulatory  Flexibility  Act 

This  action  merely  disapproves  state 
law  as  not  meeting  Federal  requirements 
and  imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  disapproves  pre¬ 
existing  requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
hy  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfvmded  Mandate 
Reform  Act  of  1995  (Pub.  L.  104-4). 

Executive  Order  13132:  Federalism 

This  action  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  di.stribution  of  ])ower  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
I'ixecutive  Order  13132  (()4  FR  43255, 
Augu.st  10,  1999).  This  action  merely 
(lisaj)proves  a  .stale  rule,  and  does  not 
alter  the  relatioushi])  or  the  distribution 
of  power  and  responsibilities 
e.stablished  in  the  CAA. 

Executive  Order  13175:  Oonsultation 
and  (Coordination  With  Indian  Tribal 
Oovernments 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(59  FR  22951,  November  9,  2000). 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

This  rule  also  is  not  subject  to 
Executive  Order  13045  “Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks”  (62  FR  19885, 
April  23, 1997),  because  it  disapproves 
a  state  rule. 


Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  Or  Use 

Because  it  is  not  a  “significant 
regulatory  action  under  Executive  Order 
12866  or  a  “significant  energy  action,” 
this  action  is  also  not  subject  to 
Executive  Order  13211,  “Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use”  (66  FR  28355,  May 
22,  2001). 

National  Technology  Transfer 
Advancement  Act 

In  reviewing  state  submissions,  EPA’s 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  state  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  state 
submission,  to  use  VCS  in  place  of  a 
state  submission  that  otherwise  satisfies 
the  provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 

272  note)  do  not  apply. 

List  of  Subjects 

40  CFR  Pad  52 

Environmental  ])rotection.  Air 
])ollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide,  Ozoik;, 
Volatile  organic  compounds. 

40  CER  Part  81 

Environmental  protection.  Air 
j)olhition  control.  National  parks, 
Wilderne.ss  areas. 

Datocl:  jiino  18,  2014. 

Susan  Hedman, 

Itcgional  Administrator,  Region  5. 

|FK  Doc;.  2014-15287  Filed  6-27-14;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[EPA-HQ-SFUND-1 989-0007;  FRL-9912- 
80-Region  5] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Pian;  Nationai  Priorities  List:  Partiai 
Deietion  of  the  Naval  Industrial 
Reserve  Ordnance  Plant  (NIROP) 
Superfund  Site 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
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action:  Proposed  rule;  notice  of  intent. 

SUMMARY:  EPA  Region  5  is  issuing  a 
Notice  of  Intent  to  Delete  Operable  Unit 
2  (OU2)  of  the  Naval  Industrial  Reserve 
Ordnance  Plant  (NIROP)  Superfund  Site 
(Site),  located  in  Fridley,  Minnesota, 
from  the  National  Priorities  List  (NPL) 
and  requests  public  comments  on  this 
j)roposed  action.  The  NPL,  promidgated 
pursuant  to  .section  105  of  the 
Oom prehen. si ve  Environmental 
Re.spon.se,  Oompensation,  and  Liability 
Act  ((^ERCiLA)  of  1980,  as  amended,  is 
an  appendix  of  the  National  Oil  and 
Hazardous  .Sulxstances  Pollution 
(-ontingency  Plan  (NOP).  EPA  with  the 
concurrence  of  the  State  of  Minnesota, 
through  the  Minnesota  Pollution 
Oontrol  Agency  (MPCiA),  has 
determined  that  all  appropriate 
response  actions  under  C3*;RCLA  at  the 
OU,  identified  herein,  other  than 
operation,  maintenance,  and  five-year 
reviews,  have  been  completed. 

However,  this  partial  deletion  does  not 
preclude  future  actions  under 
Superfund. 

EPA  divided  the  NIROP  Site  into 
three  portions,  known  as  OUs,  for  ease 
of  addressing  its  contaminant  issues. 

This  partial  deletion  pertains  to  the  OU2 
portion  of  NIROP,  which  includes  all 
the  unsaturated  soils  within  the  legal 
boundaries  of  the  NIROP  Superfund  Site 
exclusive  of  unsaturated  soils 
underlying  the  former  Plating  Shop 
Area  (see  Site  Map  in  the  SEMS  ID 
446572  document  listed  in  the  Deletion 
Docket  for  OU2).  The  following  areas 
will  remain  on  the  NPL  and  are  not 
being  considered  for  deletion  as  part  of 
this  action:  OUl  and  OU3.  OUl 
includes  the  contaminated  groundwater 
within  and  originating  from  the  NIROP 
Superfund  Site.  OUS  includes  all  the 
unsaturated  soils  underlying  the  former 
Plating  Shop  Area. 

DATES:  Comments  must  be  received  by 
July  30,  2014. 

ADDRESSES:  Submit  your  comments, 
identified  by  Docket  ID  no.  EPA-HQ- 
SFUND-1989-0007,  by  one  of  the 
following  methods: 

•  http://www.regulations.gov:  Follow 
online  instructions  for  submitting 
comments. 

•  Email:  Sheila  Desai,  Remedial 
Project  Manager,  at  desai. sheila© 
epa.gov  or  Theresa  Jones,  Community 
Involvement  Coordinator,  at 
jones.theresa@epa.gov. 

•  Fax:  Gladys  Beard  at  (312)  697- 
2077. 

•  Mail:  Sheila  Desai,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency  (SR-6J),  77  West  Jackson 
Boulevard,  Chicago,  IL  60604,  (312) 
353-4150  or  Teresa  Jones,  Community 


Involvement  Coordinator,  U.S. 
Environmental  Protection  Agency  (SI- 
7J),  77  West  Jackson  Boulevard, 

Chicago,  IL  60604,  (312)  886-0725  or 
toll  free  at  l-(800)  621-8431. 

•  Hand  delivery:  Teresa  Jones, 
Community  Involvement  Coordinator, 
U.S.  Environmental  Protection  Agency 
(SI-7J),  77  We.st  Jackson  Boulevard, 
Chicago,  IL  00604.  Such  deliveries  are 
only  accepted  during  the  docket’s 
normal  hours  of  operation,  and  special 
arrangements  should  he  made  for 
deliveries  of  boxed  information.  'I’he 
normal  business  hours  are  Monday 
through  Friday,  8:30  a.m.  to  4:30  p.m. 
C^ST,  excluding  federal  holidays. 

Instructions:  Direct  your  comments  to 
Docket  ID  no.  EPA-HQ-SFUND-1989- 
0007.  EPA’s  policy  is  that  all  comments 
received  will  be  included  in  the  public 
docket  without  change  and  may  he 
made  available  online  at  http:// 
www.regulations.gov,  including  any 
personal  information  provided,  unless 
the  comment  includes  information 
claimed  to  be  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
Do  not  submit  information  that  you 
consider  to  be  CBI  or  otherwise 
protected  through  http:// 
www.regulations.gov  or  email.  The 
http://www.regulations.gov  Web  site  is 
an  “anonymous  access”  system,  which 
means  EPA  will  not  know  your  identity 
or  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
If  you  send  an  email  comment  directly 
to  EPA  without  going  through  http:// 
www.regulotions.gov,  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 
the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  EPA  may  not  be 
able  to  consider  your  comment. 
Electronic  files  should  avoid  the  use  of 
special  characters,  any  form  of 
encryption,  and  be  free  of  any  defects  or 
viruses. 

Docket:  All  documents  in  the  docket 
are  listed  in  the  http:// 
www.regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  publicly  available,  e.g.,  CBI  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Certain  other 
material,  such  as  copyrighted  material, 
will  be  publicly  available  only  in  the 
hard  copy.  Publicly  available  docket 
materials  are  available  either 


electronically  at  http:// 
www.regulations.gov  or  in  hard  copy  at: 

•  U.S.  Environmental  Protection 
Agency  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604,  Phone: 
(312)  353-1063,  Hours:  Monday  through 
P’riday,  8:30  a.m.  to  4:30  p.m.  CST, 
excluding  federal  holidays. 

•  I’he  Navy  has  set  iip  an  online 
repository  for  the  NIROP  Superfund  Site 
at  the  link  below.  IMease  click  on  the 
Administrative  Record  File  link  to  see 
all  the  documents.  hHp://go. usa.gov/ 
DyNY 

•  'I'he  Minnesota  l\)llution  (Control 
Agency  also  has  an  information 
re])o.sitory  for  the  NIROP  Superfund  Site 
at  their  offices:  520  l,afayette  Road,  St. 
Paul,  MN  55155.  Call  651-296-6300  or 
toll-free  at  800-657-3864  to  schedule  an 
ajjpointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Desai,  Remedial  Project  Manager, 
Imvironmental  Protec:tion  Agency  (SR- 
6J),  77  West  Jackson  Boulevard, 

Chicago,  IL  60604,  (312)  353-^150, 
desai.sheila@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In  the 
“Rules  and  Regulations”  section  of 
today’s  Federal  Register,  we  are 
publishing  a  direct  final  Notice  of 
Partial  Deletion  for  OU2  of  the  NIROP 
Superfund  Site  without  prior  Notice  of 
Intent  for  Partial  Deletion  because  EPA 
views  this  as  a  noncontroversial 
revision  and  anticipates  no  adverse 
comment.  We  have  explained  our 
reasons  for  this  deletion  in  the  preamble 
to  the  direct  final  Notice  of  Partial 
Deletion,  and  those  reasons  are 
incorporated  herein.  If  we  receive  no 
adverse  comment(s)  on  this  partial 
deletion  action,  we  will  not  take  further 
action  on  this  Notice  of  Intent  for  Partial 
Deletion.  If  we  receive  adverse 
comment(s),  we  will  withdraw  the 
direct  final  Notice  of  Partial  Deletion, 
and  it  will  not  take  effect.  We  will,  as 
appropriate,  address  all  public 
comments  in  a  subsequent  final  Notice 
of  Partial  Deletion  based  on  this  Notice 
of  Intent  for  Partial  Deletion.  We  will 
not  institute  a  second  comment  period 
on  this  Notice  of  Intent  for  Partial 
Deletion.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

For  additional  information,  see  the 
direct  final  Notice  of  Partial  Deletion 
which  is  located  in  the  “Rules  and 
Regulations”  section  of  this  Federal 
Register. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
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requirements.  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2):  42  U.S.C. 
9601-9657;  E.O.  12777,  56  HR  54757,  3  C:FR, 
1 991  Comp.,  p.  351 :  E.O.  1 2580,  52  FR  2923; 
3  t;FR,  1987  C'.omp.,  p.  193. 

Dated:  )\inG  10,  2014. 

Susan  Hodman, 

Hogional  Administrator,  I{(;f>ion  5. 

ll'K  Doc.  2014-15250  Mlcid  0-27-14;  8:45  am) 

BILLING  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Parti? 

[Docket  No.  FWS-R5-ES-201 1-0024; 
4500030113] 

RIN  1018-AY98 

Endangered  and  Threatened  Wildlife 
and  Plants;  6-Month  Extension  of  Final 
Determination  on  the  Proposed 
Endangered  Status  for  the  Northern 
Long-Eared  Bat 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Proposed  rule;  reopening  of  the 
comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
6-month  extension  of  the  final 
determination  of  whether  to  list  the 
northern  long-eared  bat  [Myotis 
septentrionalis)  as  endangered.  We  also 
reopen  the  comment  period  on  the 
proposed  rule  to  list  the  species.  We  are 
taking  this  action  based  on  substantial 
disagreement  regarding  the  sufficiency 
or  accuracy  of  the  available  data 
relevant  to  our  determination  regarding 
the  proposed  listing,  making  it 
necessary  to  solicit  additional 
information  by  reopening  the  comment 
period  for  60  days.  Comments 
previously  submitted  need  not  be 
resubmitted  as  they  are  already 
incorporated  into  the  public  record  and 
will  be  fully  considered  in  the  final  rule. 
We  will  publish  a  listing  determination 
on  or  before  April  2,  2015. 

DATES:  The  comment  period  end  date  is 
August  29,  2014.  If  you  comment  using 
the  Federal  eRulemaking  Portal  (see 
ADDRESSES),  you  must  submit  yovn 
comments  by  11:59  p.m.  Eastern  Time 
on  the  closing  date. 

ADDRESSES:  You  may  submit  comments 
by  one  of  the  following  methods: 

(1)  Electronically:  Go  to  the  Federal 
eRulemaking  Portal:  http:// 
w'ww.regulations.gov.  In  the  Search  box, 
enter  Docket  No.  FWS-R5-ES-2011- 


0024,  which  is  the  docket  number  for 
this  rulemaking.  Then,  in  the  Search 
panel  on  the  left  side  of  the  screen, 
under  the  Document  Type  heading, 
click  on  the  Proposed  Rules  link  to 
locate  this  document.  You  may  submit 
a  comment  by  clicking  on  “Comment 
Now!”  If  your  comments  will  fit  in  the 
provided  comment  box,  please  use  this 
feature  of  http://www.regulations.gov,  as 
it  is  most  comjiatihle  with  our  comment 
review  jirocedures.  If  you  attach  your 
comments  as  a  separate  document,  our 
jireferred  file  format  is  Microsoft  Word. 

If  you  attach  multijile  comments  (such 
c'ls  form  letters),  our  jireferred  format  is 
a  sjireadsheel  in  Microsoft  Excel. 

(2)  By  hard  copy:  Submit  hy  U.S.  mail 
to:  Public  Comments  Proce.ssing,  Attn: 
!'WS-K5-ES-2()1 1-0024;  Divi.sion  of 
Policy  and  Directives  Management;  U.S. 
Fish  and  Wildlife  Service;  4401  N. 
Fairfax  Drive,  MS  2042-Pl)M; 

Arlington,  VA  22203. 

Wo  request  that  you  send  comments 
only  by  the  methods  described  above. 

We  will  post  all  information  received  on 
http://www.regulations.gov.  This 
generally  means  that  we  will  post  any 
personal  information  you  provide  us 
(see  the  Information  Requested  section, 
below,  for  more  details). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Mandell,  Deputy  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  Twin  Cities 
Ecological  Services  Office,  4101 
American  Blvd.  East,  Bloomington,  MN 
55425;  telephone  (612)  725-3548,  ext. 
2201;  or  facsimile  (612)  725-3609.  If 
you  use  a  telecommunications  device 
for  the  deaf  (TDD),  please  call  the 
Federal  Information  Relay  Service 
(FIRS)  at  800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  October  2,  2013,  we  published  a 
proposed  rule  to  list  the  northern  long¬ 
eared  bat  as  an  endangered  species  (78 
FR  61046)  under  the  Endangered 
Species  Act  of  1973,  as  amended  (Act; 

16  U.S.C.  1531  et  seq.).  That  proposal 
had  a  60-day  comment  period,  ending 
December  2,  2013.  On  December  2, 

2013,  we  extended  the  proposal’s 
comment  period  for  an  additional  30 
days,  ending  January  2,  2014  (78  FR 
72058).  For  a  description  of  previous 
Federal  actions  concerning  the  northern 
long-eared  bat,  please  refer  to  the 
October  2,  2013,  proposed  listing  rule. 
We  also  solicited  and  received 
independent  scientific  review  of  the 
information  contained  in  the  proposed 
rule  from  peer  reviewers  with  expertise 
in  the  northern  long-eared  bat  or  similar 
species  biology,  in  accordance  with  our 


July  1,  1994,  peer  review  policy  (59  FR 
34270). 

Section  4(b)(6)  of  the  Act  and  its 
implementing  regulations  at  50  CFR 
424.17(a)  require  that  we  take  one  of 
three  actions  within  1  year  of  a 
proposed  listing  and  concurrent 
propo.sed  designation  of  critical  habitat: 
(1)  Finalize  the  propo.sed  rule;  (2) 
withdraw  the  propo.sed  rule;  or  (3) 
extend  the  final  determination  by  not 
more  than  6  months,  if  there  is 
substantial  di.sagreement  regarding  the 
sufficiency  or  accuracy  of  the  available 
data  relevant  to  the  determination. 

.Since  the  jnihlication  of  the  October 
2,  2013,  propo.sed  listing  rule,  there  has 
been  substantial  di.sagreement  regarding 
the  best  available  .science  as  it  relates  to 
the  northern  long-eared  hat’s  current 
and  predicted  population  trends  and 
threats.  Differing  interpretations  of  the 
accuracy  and  .sufficiency  of  the  exi.sting 
information  on  white-nose  .syndrome, 
which  has  been  identified  as  the 
primary  threat  to  the  species,  have  led 
to  disagreement  regarding  the  current 
.status  of  the  species.  In  particular,  some 
commenters  raised  questions  regarding 
the  certainty  of  scientific  information 
used  in  the  proposed  listing  rule.  For 
example,  some  raised  questions  about: 
The  probability  and  likely  rate  of  white- 
nose  s3mdrome  spreading  to  currently 
unaffected  areas;  how  or  whether  the 
disease  will  impact  the  northern  long- 
eared  bat  in  currently  unaffected  or 
recently  affected  areas  within  its  range; 
or  how  existing  scientific  models 
predict  such  factors.  Some  commenters 
stated  that  some  portions  of  the  species’ 
range  where  white-nose  syndrome  has 
been  present  in  hibernacula  for  several 
years  have  yet  to  see  declines  in  the 
species’  numbers  similar  to  what  was 
observed  in  the  Northeast. 

There  is  substantial  scientific 
uncertainty  and  disagreement  about  the 
Service’s  analysis  or  interpretation  of 
the  data,  specifically  in  how  and  to 
what  extent  white-nose  syndrome  will 
spread  and  affect  the  northern-long 
eared  bat  across  its  range,  which  has  a 
bearing  on  our  listing  determination.  As 
a  result  of  these  comments,  we  find  that 
there  is  substantial  disagreement 
regarding  the  sufficiency  or  accuracy  of 
the  available  data  relevant  to  our  listing 
determination.  Therefore,  in 
consideration  of  these  disagreements, 
we  have  determined  that  a  6-month 
extension  of  the  final  determination  for 
this  rulemaking  is  necessary,  and  we  are 
hereby  extending  the  final 
determination  for  6  months  in  order  to 
solicit  and  consider  information  that 
will  help  to  clarify  these  issues  and  to 
fully  analyze  information  regarding 
available  data  that  are  relevant  to  our 
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final  listing  determination.  With  this  6- 
month  extension,  we  will  make  a  final 
determination  on  the  proposed  rule  no 
later  than  April  2,  2015. 

Information  Requested 

We  will  accept  written  comments  and 
information  during  this  reopened 
comment  period  on  our  proposed  listing 
for  the  northern  long-eared  bat  that  was 
published  in  the  Federal  Register  on 
October  2,  2013  (78  FR  61046).  We  will 
consider  information  and 
recommendations  from  all  interested 
parties.  We  intend  that  any  final  action 
resulting  from  the  proposal  be  as 
accurate  as  possible  and  based  on  the 
best  available  scientific  and  commercial 
data. 

In  consideration  of  the  scientific 
disagreements  about  the  data  used  to 
support  the  proposed  rulemaking,  we 
are  particularly  interested  in  new 
information  and  comment  regarding: 

(1)  Whether  we  have  appropriately 
interpreted  the  scientific  studies  cited  in 
the  proposed  rule,  and  whether  there  is 
additional  scientific  information  not 
considered  in  the  proposal. 

(2)  Northern  long-eared  bat 
population  trends  in  each  State  or 
rangewide. 

(3)  Information  pertaining  to  white- 
nose  s)mdrome,  specifically: 

(a)  The  predicted  probability  that 
white-nose  syndrome  will  spread  to 
currently  unaffected  areas; 

(b)  The  predicted  rate  of  white-nose 
syndrome  spreading  to  currently 
unaffected  areas; 

(c)  The  magnitude  of  impacts 
specifically  to  the  northern  long-eared 
bat  from  white-nose  syndrome,  both  in 
affected  and  currently  vmaffected  areas; 
and 

(d)  The  timeframe  of  response  to 
white-nose  syndrome  in  recently 
affected  or  cmrently  unaffected  areas. 

(4)  Conservation  efforts  for  the 
northern  long-eared  bat  that  are  planned 
or  currently  being  implemented  that 
were  not  already  stated  in  comments 
submitted  during  the  previous  comment 
period. 

If  you  previously  submitted 
comments  or  information  on  the 
proposed  rule,  please  do  not  resubmit 
them.  We  have  incorporated  previously 
submitted  comments  into  the  public 
record,  and  we  will  fully  consider  them 
in  the  preparation  of  our  final 
determination.  Our  final  determination 
concerning  the  proposed  listing  will 
take  into  consideration  all  wrritten 
comments  and  any  additional 
information  we  receive. 

You  may  submit  your  comments  and 
materials  concerning  the  proposed  rule 
by  one  of  the  methods  listed  in  the 


ADDRESSES  section  above.  We  request 
that  you  send  comments  only  by  the 
methods  described  in  the  ADDRESSES 
section. 

If  you  submit  information  via  http:// 
www.regulations.gov,  your  entire 
submission — including  any  personal 
identifying  information — ^will  be  posted 
on  the  Web  site.  If  your  submission  is 
made  via  a  hardcopy  that  includes 
personal  identifying  information,  you 
may  request  at  the  top  of  your  document 
that  we  withhold  this  information  from 
public  review.  However,  we  cannot 
guarantee  that  we  will  be  able  to  do  so. 
We  will  post  all  hardcopy  submissions 
on  http://www.regulations.gov. 

Comments  and  materials  we  receive, 
as  well  as  supporting  documentation  we 
used  in  preparing  the  proposed  rule, 
will  be  available  for  public  inspection 
on  http://www.regulations.gov,  or  by 
appointment,  during  normal  business 
hours,  at  the  U.S.  Fish  and  Wildlife 
Service,  Twin  Cities  Ecological  Services 
Office  (see  FOR  FURTHER  INFORMATION 
contact).  You  may  obtain  copies  of  the 
proposed  rule  on  the  Internet  at  http:// 
www.regulations.gov  at  Docket  No. 
FWS-R5-ES-2011-0024.  Copies  of  the 
proposed  rule  are  also  available  at 
h  ttp:// www.fws  .gov/ mi  dwest/ 
Endangered/ mammals/ nlha/index.html. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 

Dated;  June  19,  2014. 

Stephen  Guertin, 

Acting  Director,  U.S.  Fish  and  Wildlife 
Service. 

IFRDoc.  2014-15213  Filed  6-27-14;  8:45  am) 

BILLING  CODE  4310-5S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  253 

[Docket  No.  140401299-4443-01] 

RIN  0648-BE15 

Fisheries  Financing  Program; 
Construction  of  New  Replacement 
Fishing  Vessels 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  notice  of  proposed 
rulemaking;  request  for  comments. 

SUMMARY:  NMFS  issues  this  advance 
notice  of  proposed  rulemaking  (ANPR) 


to  provide  background  information  and 
request  public  comment  on  potential 
amendments  to  the  regulations 
governing  the  Fisheries  Financing 
Program  (FFP)  that  address  several 
specific  issues  currently  affecting  fishers 
and  fishing  companies,  and  to  identify 
specific  measures  that  might  address 
these  issues.  NMFS  is  requesting  public 
comment  regarding  the  potential 
implementation  of  changes  to  the 
current  prohibitions  against  using  the 
FFP  to  finance  the  cost  of  new  vessel 
construction  and  a  vessel  refurbishing 
project  that  materially  increases  an 
existing  vessel’s  harvesting  capacity. 
DATES:  Written  comments  regarding  the 
issues  in  this  ANPR  must  be  received  on 
or  before  July  30,  2014. 

ADDRESSES:  You  may  submit  comments, 
identified  by  NOAA-NMFS-2014-0062, 
by  any  one  of  the  following  methods: 

•  Electronic  submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal:  Go  to 
www.regulations.gov#!docketDetail;D= 
NOAA-NMFS-201 4-0062,  click  the 
“Comment  Now!”  icon,  complete  the 
required  fields,  and  enter  or  attach  your 
comments. 

•  Mail:  Submit  written  comments  to 
NMFS  MB5,  1315  East-West  Highway, 
Silver  Spring,  MD  20910. 

Instructions:  Comments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  public 
viewing  on  www.regulations.gov 
without  change.  All  personal  identifying 
information  (for  example,  name, 
address,  etc.)  voluntarily  submitted  by 
the  commenter  may  be  publicly 
accessible.  Do  not  submit  confidential 
business  information  or  otherwise 
sensitive  or  protected  information. 

NMFS  will  accept  anonymous 
comments  (enter  “N/A”  in  the  required 
fields  if  you  wish  to  remain 
anonymous).  Attachments  to  electronic 
comments  will  be  accepted  in  Microsoft 
Word,  Excel,  or  Adobe  PDF  file  formats 
only.  Related  documents,  including  the 
FFP  regulations,  are  available  upon 
request  at  the  mailing  address  noted 
above  or  on  the  Financial  Services 
Division’s  Web  page  at:  http:// 
www.nmfs.noaa.gov/MB/financial_ 
services/. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Marx  or  Earl  Bennett  at  301-427-8724. 
SUPPLEMENTARY  INFORMATION:  The  FFP 

was  originally  created  as  the  Fishing 
Vessel  Mortgage  and  Loan  Insurance 
program  in  1971.  It  was  renamed  the 
Fishing  Vessel  Obligation  Guarantee  in 
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1973.  In  1998  it  became  the  FFP.  While 
originally  created  as  a  Federal 
Guarantee  program  that  guaranteed 
loans  made  by  the  private  sector,  the 
program  ultimately  became  a  direct 
lending  program.  The  FFP  does  not 
require  appropriated  funds  because  it 
has  a  negative  subsidy  under  the 
Federal  Credit  Reform  Act  (FCRA)  of 
1991.  It  operates  on  the  basis  of  credit 
authority,  provided  by  the  Congress  in 
annual  appropriations,  which 
authorizes  the  program  to  borrow  from 
the  U.S.  Treasury.  Unused  lending 
authority  caimot  be  obligated  after  the 
end  of  each  fiscal  year,  so  the  lending 
authority  must  be  authorized  each  year. 
The  FFP  regulations  do  not  allow 
financing  the  cost  of  new  vessel 
construction  or  a  vessel  refurbishing 
project  that  materially  increases  an 
existing  vessel’s  harvesting  capacity. 
Additionally,  for  several  years,  prior  to 
FY14  (see  comments  below), 
appropriations  language  has  prohibited 
the  use  of  FFP  loan  authority  for  any 
project  that  increases  the  capacity  in 
any  U.S.  fisheries. 

I.  Background 

The  FFP  is  a  direct  government  loan 
program  that  receives  annual  loan 
authority  from  Congress  to  provide  long¬ 
term  loans  to  the  aquaculture, 
mari culture,  and  commercial  fisheries 
industries.  These  loans  involve  a  wide 
variety  of  fisheries  activities,  including 
fishing,  fish  processing,  pmchases  of 
fishing  quota,  and  aquaculture  facilities. 
Borrowers  may  be  single  proprietors, 
private  corporations  and  limited 
partnerships,  or  public  corporations. 

The  program  can  finance  up  to  80 
percent  of  the  cost  of  an  eligible  project. 

General  Program  Requirements 

In  order  to  be  eligible  for  this 
program: 

1.  Borrower  must  be  a  U.S.  citizen,  or 
an  entity  who  is  a  citizen  for  the 
purpose  of  documenting  a  vessel  in  the 
coastwise  trade  under  46  U.S.C.  50501, 

2.  Borrower  must  have  a  good  credit 
and  earnings  record,  net  worth,  and 
liquidity  in  support  of  the  project, 

3.  Lending  must  be  fully  secured  with 
borrower’s  assets,  which  may  include 
personal  guarantees  and  additional 
collateral  not  directly  associated  with 
the  project, 

4.  Borrower  must  generally  have  the 
ability,  experience,  resources,  character, 
reputation,  and  other  qualifications 
necessary  for  successfully  operating, 
utilizing,  or  carrying  out  the  project. 

Loan  Terms 

The  FFP  makes  long  term,  fixed  rate 
loans  with  interest  rates  of  two  percent 


over  the  U.S.  Department  of  the 
Treasury’s  cost  of  funds.  Loan 
maturities  may  be  up  to  25  years,  but 
may  not  exceed  the  economic  useful  life 
of  a  project.  Loans  have  no  prepayment 
penalties.  All  loans  are  secured  by  a 
promissory  note,  capital  assets,  and 
security  agreement. 

Applicants  must  pay  a  fee  of  0.5%  of 
the  amount  applied  for  with  the 
application  for  a  new  loan.  Half  of  this 
is  the  filing  fee,  which  is  nonrefun dable. 

Need  for  Action 

The  FFP  has  operated  under 
regulations  stating  that  loans  will  not  be 
made  for  the  cost  of  new  vessel 
construction  or  vessel  refurbishing  that 
materially  increases  an  existing  vessel’s 
harvesting  capacity.  Vessel  owners  have 
indicated  that  a  significant  portion  of 
the  existing  fleet  of  U.S.  fishing  vessels 
consists  of  older  vessels  which  are  not 
optimal  in  terms  of  safety,  efficiency, 
and  environmental  and  fuel-efficient 
operation.  The  country  needs  to 
maintain  the  economic  benefits  of 
having  a  commercial  fishing  industry. 
This  industry  is  a  large  employer, 
produces  significant  exports,  and  feeds 
people.  The  economic  benefits  trickle 
down  to  many  segments  of  the  national 
economy,  including  but  not  limited  to 
the  insurance,  fuel,  and  vessel  supply 
and  equipment  sectors.  In  many 
communities,  the  fishing  industry  is  an 
essential  element  in  their  survival.  This 
action  will  also  generate  employment  by 
supporting  projects  in  U.S.  shipyards. 
Renewal  of  our  aging  fishing  fleet  would 
improve  both  safety  and  fuel  efficiency 
and  assist  in  maintaining  the  economic 
benefits  derived  from  the  commercial 
fishing  industry. 

Fiscal  Year  2014  Appropriations 
increased  FFP’s  traditional  loan 
authority  from  $59  million  to  $100 
million  and  removed  the  language 
prohibiting  its  use  for  new  vessel 
projects  that  increase  capacity.  Meeting 
this  new  program  initiative  will  require 
changes  to  the  existing  FFP  regulations 
at  50  CFR  part  253.  Specifically,  the 
regulations  will  need  to  be  changed  to 
allow  the  direct  loan  program  to  finance 
the  construction  of  new  fishing  vessels 
and  projects  that  increase  an  existing 
vessel’s  capacity  under  specific 
circumstances.  The  regulations  would 
also  specify  the  manner  in  which  these 
types  of  loans  will  be  managed, 
including  project  review,  qualification 
and  collateral  requirements,  and  related 
provisions. 

In  this  ANPR,  NMFS  requests 
comments  and  input  on  the  proposed 
program  changes,  and  the  provisions 
that  need  to  he  in  place  to  implement 
those  changes.  Specifically,  NMFS  seeks 


to  answer  the  following  programmatic 
questions.  Can  fishing  fleets  be  replaced 
or  modernized  without  causing 
overfishing?  Does  it  require  that 
recapitalization  occur  only  in  limited 
access  or  quota  share  fisheries?  If, 
implemented,  are  the  suggested  lending 
standards  and  requirements  adequate? 

II.  Potential  Program  Solutions 

NMFS  generally  does  not  want  to 
finance  the  cost  of  new  fishing  vessels 
or  reconstruction  of  existing  vessels  that 
materially  increase  harvesting.  NMFS 
believes  it  can  entertain  financing  these 
costs  only  for  vessels  participating  in 
limited  access  fisheries.  Where  catch 
limits  control  the  annual  harvest, 
replacement  or  improvement  of  vessels 
does  not  increase  the  total  catch.  The 
FFP  currently  does  not  make  vessel 
loans  in  any  fisheries  that  are  listed  as 
overfished  or  subject  to  overfishing. 

2.  Questions  Associated  With 
Considering  these  Changes 

a.  How  and  where  to  implement  new 
vessel  construction  lending  and  remain 
harvesting  neutral? 

b.  How  to  identify,  approve  and 
control  the  use  of  the  replaced  vessel? 

c.  How  to  control  movement  of  new 
or  improved  vessels  to  other  fisheries? 

d.  How  to  protect  the  FFP  from  the 
risks  associated  with  vessel  construction 
lending? 

The  FFP’s  regulation  prohibits 
financing  the  cost  of  either  new  vessel 
construction  or  a  vessel  refurbishing 
project  that  materially  increases  an 
existing  vessel’s  harvesting  capacity. 
NMFS  believes  it  should  enter  into 
financing  the  construction  of  new 
vessels  and  refurbishing  that  increases  a 
vessel’s  harvesting  capacity  only  if  such 
lending  results  in  no  significant  increase 
in  fish  harvesting.  We  will  make  that 
determination  on  an  application-by¬ 
application  basis. 

NMFS  is  considering  two  approaches 
in  implementing  this  new  authority: 
Either  we  will  act  upon  plans  submitted 
by  Fishery  Management  Councils 
responsible  for  particular  fisheries  or  we 
will  allow  vessel  owners  in  any  limited 
access  fishery  to  use  the  FFP.  Factors  to 
be  considered  in  tbis  determination 
include: 

What  fisheries  are  appropriate  for  this 
new  lending?  Would  it  be  any  fishery  or 
just  limited  access  fisheries? 

Pros:  In  a  limited  access  fishery, 
replacing  one  vessel  with  another 
maintains  a  constant  number  of  vessels 
and  permits.  It  provides  the  fishers  or 
firms  with  the  flexibility  to  tailor  the 
replacement  vessel  to  the  market 
conditions  at  the  time.  If  it  makes  sense 
to  replace  an  existing  vessel  with  a 
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larger  one,  the  business  decision  is  left 
to  the  owner.  The  new  vessel  remains 
bound  by  the  Total  Allowable  Catch  in 
the  fishery.  There  is  no  increase  in 
harvesting. 

Cons:  Allowing  this  new  lending  in 
any  fishery,  without  limitation,  could 
increase  the  pressure  on  stocks  not 
under  controlled  catch  limits. 

Where  should  new  vessel 
construction  be  authorized — 

Nationwide,  or  in  specific  regions  at  the 
request  of  fisheries  governed  by  specific 
Fishery  Management  Councils? 

Pros:  Implementing  the  program 
nationwide  would  remove  ambiguity, 
allow  the  fisheries  market  to  determine 
where  and  how  to  recapitalize,  and 
might  simplify  the  changes  to  the  rule. 
Implementing  at  the  request  of  Fishery 
Management  Councils  (FMC)  would 
accommodate  differences  between 
regions  and  fisheries,  and  would  allow 
the  FMC  to  more  narrowly  tailor 
environmental  analyses  to  regional 
issues  and  concerns. 

Cons:  Implementing  the  program 
nationwide  might  require  a 
programmatic  environmental 
assessment  (PEA),  addressing  all  of  the 
fisheries  of  the  United  States.  Such  a 
PEA  could  take  longer  to  complete  than 
the  time  provided  to  use  lending 
authority  in  a  year.  It  would  also  require 
a  significant  increase  in  FFP  lending 
authority,  no  matter  which  region  was 
involved.  One  estimate  of  new  vessel 
need  for  the  North  Pacific  alone  ranges 
between  $2.2  and  $4.4  billion. 
Implementing  the  program  on  the  basis 
of  Fishery  Management  Councils’  plans 
could  result  in  different  rules  for 
different  fisheries — for  example,  some 
fisheries  might  request  loans  only  for 
new  replacement  vessels,  while  others 
might  request  loans  for  vessel 
rehabilitation  as  well. 

How  to  deal  with  the  replaced  vessel? 
In  the  case  of  new  vessel  construction, 
attention  must  be  paid  to  the  replaced 
vessel  to  insure  a  capacity  and 
harvesting-neutral  outcome.  With  no 
restrictions  on  the  replaced  vessel,  it 
will  become  available  for  use  in  other 
U.S.  fisheries  or  elsewhere  in  the  world. 
This  result  could  lead  to,  or  increase, 
over  fishing.  The  options  are  to  have  the 
vessel  scrapped,  have  the  vessel  title 
restricted  by  revoking  its  fisheries 
endorsement  and  prohibiting  foreign 
transfer,  or  have  no  restriction.  An 
alternative  would  be  to  prohibit  the 
replaced  vessel’s  use  in  any  U.S.  fishery 
without  the  \vritten  approval  of  the  FMC 
that  manages  that  fishery.  A  related 
question  is  whether  an  FMC  should  be 
given  responsibility  to  make  such 
approvals.  Included  in  considerations 
surrounding  replacement  vessels  is 


what  vessel  is  replaced.  Can  it  be  any 
fishing  vessel  or  must  it  be  one  of 
similar  capacity  and  in  the  identical 
fishery?  Vessels  in  limited  access 
fisheries  are  predominantly  federally 
docmnented.  Should  we  require  that 
both  new  and  replacement  vessels  be 
federally  documented? 

Pros:  To  require  the  replaced  vessel  to 
be  scrapped  would  be  the  most 
straightforward  solution.  The  business 
calculation  would  be  simplified.  Once 
the  new  vessel  goes  into  operation,  the 
replaced  vessel  would  have  a  set  time  to 
be  scrapped.  However,  some  owners 
have  expressed  the  wish  to  he  able  to  re¬ 
sell  their  replaced  vessel  to  another 
permit-holder  in  the  same  fishery,  who 
would  then  scrap  that  replaced  vessel. 
Title  restriction  allows  the  replaced 
vessel,  which  may  have  significant 
residual  value,  to  be  used  in  a  non¬ 
fishing  activity.  Applicants  will  want  to 
realize  the  greatest  financial  return  from 
the  replaced  vessel. 

Cons:  Requiring  vessels  to  be 
scrapped  may  cause  owners  to  delay 
replacement  of  older  vessels  with 
significant  residual  value,  which  would 
slow  the  recapitalization  effort  and 
extend  the  use  of  older,  less  efficient 
vessels  because  of  the  cost  involved  and 
the  potential  loss  of  revenue  from  not 
having  an  alternative  use.  Title 
restriction  has  been  an  issue  with  State- 
documented  vessels.  Having  no 
restriction  isn’t  consistent  with  being 
capacity-neutral.  Not  requiring  the 
vessel  to  be  scrapped  creates 
enforcement  difficulties,  as  illustrated 
by  the  vessel  capacity  reduction 
programs.  Under  the  latter  programs,  the 
U.S.  Coast  Guard  has  discovered 
abandoned  buyback  vessels  docked  in 
harbors,  causing  environmental  and 
economic  damage  to  the  community. 
Additionally,  buyback  vessels  have 
shown  up  in  State  waters,  fishing  in 
violation  of  the  prohibition  against 
fishing.  Since  they  are  not  required  to 
have  a  fisheries  endorsement  in  State 
fisheries,  they  fish  there  with  impunity. 

What  would  we  consider  for  the 
timing  of  the  removal?  We  see  two 
options.  Option  one  is  to  require  the 
removal  restriction  prior  to  funding  the 
loan.  Option  two  would  require  the 
removal  restriction  within  four  months 
of  the  new  vessel  being  put  in  service. 

Pros:  Removal  of  the  replaced  vessel 
prior  to  funding  the  loan  makes  the 
process  straightforward.  There  is  no  risk 
that  the  loan  can  be  used  to  increase  the 
number  of  vessels  in  a  fishery.  Removal 
within  four  months  of  the  new  vessel 
entering  service  would  provide  a  break- 
in  period  for  the  replacement  vessel, 
thus  minimizing  the  disruption  to  the 
owner’s  operations. 


Cons:  Removal  prior  to  funding 
exposes  the  vessel  owner  to  sea  trials 
and  shake-out  risk — potentially  having 
no  vessel  able  to  fish  until  the  new 
vessel  is  fully  seaworthy.  Management 
of  FFP  lending  risks  and  traditional 
lending: 

The  FFP  has  a  negative  FCRA  subsidy 
rate.  As  such,  no  appropriation  of 
subsidy  is  required  to  allow  program 
lending.  New  vessel  construction 
lending  and  major  rebuilding  projects 
pose  higher  credit  risks  and  are  more 
labor  intensive  than  the  current 
program.  Additionally,  the  2014 
appropriation  results  in  an  increase  to 
the  FFP’s  annual  loan  authority  without 
allocation  of  this  authority.  We  need  to 
continue  to  have  loans  available  for  the 
FFP’s  historical  uses.  The  projected  size 
of  the  proposed  new  loans  could 
quickly  consume  a  year’s  loan  authority 
without  providing  any  loans  for 
historical  FFP  purposes. 

How  do  we  design  the  requirements 
and  guidelines  to  protect  the  FFP’s 
negative  subsidy  and  traditional  uses? 

Cost  overruns  pose  a  significant  risk 
to  the  FFP.  Progress  payments  while  the 
vessel  is  in  construction  represent 
liabilities  in  advance  of  the  project 
generating  any  revenue.  The  owner 
must  begin  to  make  debt  service 
payments  before  the  vessel  is 
completed.  If  the  final  vessel  cost 
exceeds  the  original  estimate,  the  vessel 
owner  must  make  up  the  difference. 

Cost  overruns  are  common  if  not  normal 
for  large  shipyard  projects.  The  FFP 
could  be  left  with  an  unpaid  loan,  and 
an  unfinished  asset  with  negligible 
value — the  likelihood  of  a  significant 
loss  exists.  The  way  to  mitigate  this  risk 
is  either  through  a  performance  bond  or 
insurance,  or  a  reserve  fund. 

Pros:  A  performance  bond/insurance 
(a  common  practice)  provides  a  payout 
in  the  event  that  the  vessel  is  delayed 
in  the  shipyard,  faces  materials  cost 
increases  due  to  market  fluctuations,  or 
its  final  cost  increases  for  other  reasons. 
A  reserve  fund  in  the  amount  of  25%  to 
50%  of  the  estimated  cost  of  the  vessel 
provides  the  same  functionality, 
increasing  the  assurance  that  the  vessel 
will  be  completed  and  viable  for  its 
intended  use  in  a  fishery,  even  if  the 
cost  rises  inordinately.  Either  of  these 
mechanisms  would  reduce  the  risk  to 
the  FFP  significantly. 

Cons:  The  performance  bond/ 
insurance  would  raise  the  owner’s  cost 
somewhat.  The  reserve  fund  would  raise 
the  owner’s  initial  cash  needs 
substantially,  requiring  the  aggregation 
of  between  45%  and  70%  of  the  vessel’s 
total  cost  prior  to  closing  on  the  FFP 
loan. 


36702 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


2.  Project  Monitoring 

The  vessel  construction  in  progress 
must  be  monitored  to  certify  milestones 
for  periodic  payments  and  the  adequacy 
of  the  work.  The  FFP  does  not  have  the 
staff,  expertise  or  funds  for  this.  Not 
having  the  ability  to  perform  this 
function  would  make  the  credit  risk 
unacceptable.  Requiring  the  borrower  to 
procure  such  a  third  party  is  a 
reasonable  way  for  NMFS  to  assure 
itself  that  milestones  claimed  for 
reimbursement  with  loan  proceeds 
have,  in  fact,  been  met.  The  applicant 
will  engage  a  surveyor  to  perform  these 
functions  for  them.  We  need  to 
determine  if  the  same  surveyor  can 
jointly  represent  the  applicant  and 
NMFS. 

Pros:  Use  of  a  vessel  surveyor  to 
monitor  construction  is  the  standard. 
Ship  surveyors  are  a  skilled  trade,  with 
industry  certifications  and  licenses.  The 
cost  of  the  surveyor  is  generally 
proportional  to  the  cost  of  the  vessel. 

The  borrower  is  responsible  for 
managing  and  reimbursing  the 
surveyor’s  costs.  NOAA/NMFS  could  be 
adequately  represented  if  we  required 
our  approval  of  the  surveyor  with  a 
requirement  to  report  directly  to  NMFS. 
Use  of  the  applicant’s  surveyor  would 
be  paid  by  the  applicant,  but  NMFS 
would  receive  copies  of  the  surveyor’s 
reports  to  the  borrower. 

Cons:  The  borrower  has  already  hired 
a  project  manager  and  other  support 
staff,  so  the  surveyor  may  add  to  the 
overall  cost  of  the  vessel.  The  surveyor 
will  be  reporting  to  the  FFP,  but  hired 
by  the  borrower.  If  one  surveyor  is 
reporting  to  the  owner  and  NMFS  but 
being  paid  by  the  owner,  there  could  be 
a  conflict  of  interest. 

3.  Lending  Allocation 

The  FFP’s  annual  traditional  loan 
authority  has  been  $59  million  for  a 
number  of  years.  For  FY14,  it’s  $100 
million.  Even  assuming  a  continuation 
at  the  $100  million  level,  a  few  large 
projects  for  new  vessels  or  major 
reconstruction  ($8-$25  million  or  more) 
could  use  all  available  loan  authority. 
The  FFP  wishes  to  ensure  it  can 
continue  to  help  as  many  industry 
participants  as  possible  and  provide 
traditional  lending  for  purposes  that 
don’t  increase  capacity.  Should  there  be 
an  allocation  reserved  for  traditional 
loan  purposes? 

Pros:  The  FFP  provides  a  variety  of 
loans  for  purposes  that  do  not  increase 
capacity.  Examples  include  aquaculture 
facilities,  existing  vessel  purchases, 
vessel  repairs,  and  fish  processing 
facilities.  Maintaining  a  portion  of  loan 


authority  to  support  these  vital  projects 
is  important. 

Cons:  Lending  authority  set  aside  for 
the  primary  program  would  not  be 
available  to  meet  potential  demand  for 
new  vessels  or  reconstruction  projects. 
Recapitalization  could  be  slowed  as  a 
result. 

NMFS  seeks  comments  on  these 
questions  and  recommendations,  as  well 
as  any  alternatives  that  may  achieve  the 
same  goals. 

IV.  Conclusion 

This  ANPR  explains  the  Fisheries 
Finance  Program  management  history 
while  also  identif5dng  some  major 
potential  changes  to  the  program  to 
support  recapitalization  and 
modernization  of  the  fishing  fleet.  Some 
of  the  ideas  discussed  are  specific 
changes  to  the  current  restriction  on 
new  vessel  construction  and 
reconstruction  that  materially  increases 
the  capacity  of  an  existing  vessel.  This 
amendment  to  the  FFP  could  be 
implemented  through  a  regulatory 
action  within  the  next  year.  The  other 
changes  discussed  include  operational 
considerations  for  the  loan  program,  but 
they  also  signal  an  overarching  policy 
on  providing  loans  to  support 
recapitalization  of  the  fishing  fleet  over 
the  long  term. 

Additionally,  we  note  that  all  vessel 
construction  or  reconstruction  projects 
will  be  required  to  be  performed  at  a 
shipyard  in  the  United  States. 

It  is  NMFS’s  goal  to  move  forward 
with  a  viable  and  flexible  vessel 
replacement  and/or  modernization 
solution  that  will  achieve  sustainable 
fishery  goals  and  objectives  while 
minimizing  adverse  environmental 
impacts.  NMFS  seeks  public  comment 
on  the  above  issues  and 
recommendations.  NMFS  anticipates 
having  a  relatively  short  time  to  draft, 
publish,  and  finalize  a  rule  to 
implement  the  new  authority,  as  well  as 
to  obligate  the  funds  made  available  for 
the  purpose,  because  these  funds  lapse 
at  the  end  of  the  fiscal  year  for  which 
they  were  appropriated. 

V.  Submission  of  Public  Comments 

The  comment  period  for  all  topics 
discussed  in  this  ANPR  closes  on  July 
30,  2014.  Please  see  the  ADDRESSES 
section  of  this  ANPR  for  additional 
information  regarding  the  submission  of 
written  comments.  NMFS  requests 
comments  on  the  potential  adjustment 
of  the  FFP  program  authority  to  allow 
the  financing  of  new  vessel  construction 
to  replace  existing  vessels  in  limited 
access  fisheries. 

The  preceding  sections  provide 
background  information  regarding  these 


topics  and  ideas  for  potential  changes. 
The  public  is  encouraged  to  submit 
comments  related  to  the  specific  ideas 
and  questions  asked  in  each  of  the 
preceding  sections.  All  written 
comments  received  by  the  due  date  will 
be  considered  in  drafting  proposed 
changes  to  the  Fisheries  Finance 
Program  regulations.  In  developing  any 
proposed  regulations,  NMFS  must 
consider  and  analyze  ecological,  social, 
and  economic  impacts.  Therefore, 

NMFS  encourages  comments  that  would 
contribute  to  the  required  analyses,  and 
respond  to  the  questions  presented  in 
this  ANPR. 

Classification 

This  rulemaking  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866. 

Authority:  46  U.S.C.  53701  and  16  U.S.C. 
4101  et  seq. 

Dated:  June  23,  2014. 

Eileen  Sobeck, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
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National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  130424402^509-01] 

RIN  0648-BD23 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Bering  Sea  and 
Aleutian  Islands  Management  Area; 
Amendment  105;  Bering  Sea  and 
Aleutian  Islands  Flatfish  Harvest 
Specifications  Flexibility 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
that  would  implement  Amendment  105 
to  the  Fishery  Management  Plan  for 
Groundfish  of  the  Bering  Sea  and 
Aleutian  Islands  Management  Area 
(BSAI  FMP).  If  approved.  Amendment 
105  would  establish  a  process  for 
Western  Alaska  Community 
Development  Quota  (CDQ)  groups,  and 
cooperatives  established  under  the 
Amendment  80  Program  (Amendment 
80  cooperatives),  to  exchange  harvest 
quota  from  one  of  three  flatfish  species 
(flathead  sole,  rock  sole,  and  yellowfin 
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sole)  for  an  equal  amount  of  another  of 
these  three  flatfish  species,  while 
maintaining  total  catch  below 
acceptable  biological  catch  (ABC)  limits. 
This  action  would  modify  the  annual 
harvest  specification  process  to  allow 
the  North  Pacific  Fishery  Management 
Council  (Council)  to  establish  the 
maximum  amount  of  flathead  sole,  rock 
sole,  and  yellowfin  sole  that  may  be 
exchanged  based  on  social,  economic,  or 
biological  considerations.  This  action  is 
necessary  to  mitigate  the  operational 
variability,  environmental  conditions, 
and  economic  factors  that  may  constrain 
the  CDQ  groups  and  Amendment  80 
cooperatives  from  achieving,  on  a 
continuing  basis,  the  optimum  yield 
(OY)  in  the  BSAI  groundfish  fisheries. 
This  action  is  intended  to  promote  the 
goals  and  objectives  of  the  BSAI  FMP, 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  and  other 
applicable  law. 

DATES:  Submit  comments  on  or  before 
July  30,  2014. 

ADDRESSES:  You  may  submit  comments, 
identified  by,  NOAA-NMFS-2013- 
0074,  by  any  of  the  following  methods: 

•  Electronic  Submissions:  Submit  all 
electronic  public  comments  via  the 
Federal  eRulemaking  Portal.  Go  to 
wnvw.regulations.gov/ 
#!docketDetail;D=NOAA-NMFS-2013- 
0074,  click  the  “Comment  Now!’’  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•  Mail:  Submit  written  comments  to 
Glenn  Merrill,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region  NMFS,  Attn: 
Ellen  Sebastian.  Mail  comments  to  P.O. 
Box  21668,  Juneau,  AK  99802-1668. 

Instructions:  Gomments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  public 
viewing  on  www.regulations.gov 
without  change.  All  personal  identifying 
information  (e.g.,  name,  address), 
confidential  business  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
be  publicly  accessible.  NMFS  will 
accept  anonymous  comments  (enter 
“N/A”  in  the  required  fields  if  you  wish 
to  remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

Electronic  copies  of  the  Regulatory 
Impact  Review  (RIR),  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  and  the 
Categorical  Exclusion  prepared  for  this 


action,  the  supplemental  information 
report  prepared  for  the  final  2014  and 
2015  harvest  specifications  (Harvest 
Specifications  Supplemental 
Information  Report  (SIR)),  or  the  Alaska 
Groundfish  Harvest  Specifications  Final 
Environmental  Impact  Statement 
(Harvest  Specifications  EIS)  may  be 
obtained  from  http:// 
www.regulations.gov  or  from  the  NMFS 
Alaska  Region  Web  site  at  http:// 
alaskofisheries.noaa.gov. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  collection-of-information 
requirements  contained  in  this  action 
may  be  submitted  to  NMFS  at  the  above 
address  and  by  email  to  OIRA_ 
Submission@omb.eop.gov  or  fax  to  (202) 
395-7285. 

FOR  FURTHER  INFORMATION  CONTACT: 
Seanbob  Kelly,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Authority 

NMFS  proposes  regulations  to 
implement  Amendment  105  to  the  BSAI 
FMP.  NMFS  manages  the  U.S. 
groundfish  fisheries  of  the  Exclusive 
Economic  Zone  off  Alaska  under  the 
BSAI  FMP  and  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska.  The  Council  prepared  the  BSAI 
FMP  pursuant  to  the  Magnuson-Stevens 
Act  and  other  applicable  law. 

Regulations  implementing  the  BSAI 
FMP  appear  at  50  CFR  part  679.  General 
regulations  governing  U.S.  fisheries  also 
appear  at  50  CFR  part  600. 

Background 

The  proposed  action  would  revise 
Federal  regulations  and  amend  the  BSAI 
FMP  to: 

•  Define  an  amount  of  flathead  sole, 
rock  sole,  and  yellowfin  sole  in  the 
BSAI,  that  is  the  difference  between 
each  species’  annual  ABC  and  annual 
total  allowable  catch  (TAG),  as  the  ABC 
surplus  for  that  flatfish  species. 

•  Allow  the  Council  to  recommend, 
and  NMFS  to  specify,  that  some,  none, 
or  all,  of  the  ABC  surplus  for  flathead 
sole,  rock  sole,  or  yellowfin  sole  in  the 
BSAI  be  set  aside  each  year  through  the 
annual  harvest  specifications  process. 
The  amount  of  ABC  surplus  set  aside  for 
a  species  is  the  ABC  reserve. 

•  Allow  CDQ  groups  and  Amendment 
80  cooperatives  to  apply  to  NMFS  to 
receive  a  portion  of  the  ABC  reserve  for 
flathead  sole,  rock  sole,  or  yellowfin 
sole  in  the  BSAI  if  they  exchange  a 
portion  of  their  unused  annual 
allocations  of  one  or  two  flatfish  species 
for  an  equal  amount  of  another  flatfish 
species  (e.g.,  exchange  an  amount  of 
unused  annual  allocation  of  flathead 


sole  or  allocations  of  flathead  sole  and 
rock  sole  for  an  equal  amount  of 
yellowfin  sole  ABC  reserve).  This 
exchange  would  be  defined  as  a  Flatfish 
Exchange. 

•  Allow  a  Flatfish  Exchange  only  if  it 
would  not  cause  a  CDQ  group  or  an 
Amendment  80  cooperative  to  exceed 
the  ABC  or  ABC  reserve  amount  for 
flathead  sole,  rock  sole,  or  yellowfin 
sole. 

•  Limit  the  number  of  Flatfish 
Exchanges  that  each  CDQ  group  or 
Amendment  80  cooperative  could 
undertake  in  a  calendar  year. 

•  Require  that  Amendment  80 
cooperatives  provide  an  annual  report 
on  the  use  of  Flatfish  Exchanges. 

The  purpose  of  this  proposed  action 
is  to  maximize  catch,  retention,  and 
utilization  of  flathead  sole,  rock  sole, 
and  yellowfin  sole  while  maintaining 
catch  at,  or  below,  the  ABC  and  ABC 
reserve  for  each  species.  The  following 
sections  provide  necessary  background 
to  describe  the  effects  of  the  proposed 
action.  These  sections  are:  (1)  The 
annual  harvest  specification  process;  (2) 
the  CDQ  Program;  (3)  the  Amendment 
80  Program;  (4)  the  objectives  for  and 
effects  of  the  proposed  action;  and  (5) 
the  proposed  action.  The  proposed 
action  section  includes  a  description  of: 
The  process  for  setting  the  ABC  surplus 
and  the  ABC  reserve;  the  method  for 
determining  the  portion  of  the  ABC 
reserve  for  each  flatfish  species 
available  to  each  CDQ  group  and 
Amendment  80  cooperative;  the  Flatfish 
Exchange  process  each  CDQ  group  and 
Amendment  80  cooperative  must  use; 
and  annual  Amendment  80  cooperative 
Flatfish  Exchange  reporting 
requirements. 

Annual  Harvest  Specification  Process 

General  Annual  Harvest  Specifications 
Process 

Section  3.2.3  of  the  BSAI  FMP  and  its 
implementing  regulations  at  §  679.20(c) 
require  that  the  Council  recommend  and 
NMFS  specify  an  overfishing  level 
(OFL),  an  ABC,  and  a  TAG  for  each 
stock  or  stock  complex  (i.e.,  species  or 
species  group)  of  groundfish  on  an 
annual  basis.  The  OFLs,  ABCs,  and 
TACs  for  BSAI  groundfish  are  specified 
through  the  annual  harvest  specification 
process.  A  detailed  description  of  the 
annual  harvest  specification  process  is 
provided  in  the  Harvest  Specifications 
EIS,  the  Harvest  Specifications  SIR,  and 
the  final  2014  and  2015  harvest 
specifications  for  groundfish  of  the 
BSAI  (79  FR  12108,  March  04,  2014) 
and  is  briefly  summarized  here. 

Section  3.2.1  of  the  BSAI  FMP  defines 
the  OFL  as  the  level  above  which 
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overfishing  is  occurring  for  a  species  or 
species  group.  NMFS  manages  fisheries 
in  an  effort  to  ensure  that  no  OFLs  are 
exceeded  in  any  year.  Section  3. 2. 4. 3  of 
the  BSAI  FMP  clarifies  that  if  catch  is 
approaching  an  OFL,  NMFS  will 
prevent  overfishing  by  closing  specific 
fisheries  identified  by  gear  and  area  that 
incur  the  greatest  catch.  Closures 
expand  to  other  fisheries  if  the  rate  of 
take  is  not  sufficiently  slowed. 
Regulations  at  §§679.20(dKl),  (d)(2), 
and  (d)(3)  define  the  process  NMFS  uses 
to  limit  or  prohibit  fishing  to  prevent 
overfishing  and  maintain  total  catch  at 
or  below  the  OFL. 

Section  3.2.1  of  the  BSAI  FMP  defines 
the  ABC  as  the  level  of  a  species  or 
species  group’s  annual  catch  that 
accounts  for  the  scientific  uncertainty  in 
the  estimate  of  OFL  and  any  other 
scientific  uncertainty.  The  ABC  cannot 
exceed  the  OFL  as  described  in  section 
3.2.3.3.1  of  the  BSAI  FMP.  NMFS 
attempts  to  manage  all  fisheries  so  that 
total  catch  does  not  exceed  the  ABC  by 
monitoring  fisheries,  imposing 
necessary  closures,  and  other 
limitations.  Regulations  at 
§§  679.20(d)(1)  and  (d)(2)  describe  the 
range  of  management  measmes  that 
NMFS  uses  to  maintain  total  catch  at  or 
below  the  ABC. 

Section  3.2.1  of  the  BSAI  FMP  defines 
the  TAC  as  the  annual  catch  target  for 
a  species  or  species  group,  derived  from 
the  ABC  by  considering  social  and 
economic  factors  and  management 
uncertainty.  Section  3. 2. 3. 4.1  of  the 
BSAI  FMP  requires  that  the  TAC  must 
be  set  lower  than  or  equal  to  the  ABC. 
Section  3. 2.4. 3  of  the  BSAI  FMP 
clarifies  that  NMFS  may  use  a  variety  of 
management  measures  to  limit  catch  to 
avoid  exceeding  the  TAC.  Regulations  at 
§§  679.20(d)(1)  and  (d)(2)  describe  the 
range  of  management  measures  that 
NMFS  uses  to  maintain  total  catch  at  or 
below  the  TAC. 

The  development  of  the  OFLs  and 
ABCs  are  based  on  annual  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  reports  compiled  by  the 
Council’s  BSAI  Groundfish  Plan  Team 
(Plan  Team)  and  reviewed  by  the 
Council’s  Scientific  and  Statistical 
Committee  (SSC)  and  Advisory  Panel 
(AP).  The  SAFE  report  contains  a  review 
of  the  latest  scientific  analyses  and 
estimates  of  each  species’  biomass  and 
other  biological  parameters,  as  well  as 
summaries  of  the  available  information 
on  the  BSAI  ecosystem  and  the 
economic  condition  of  the  groundfish 
fisheries  off  Alaska.  The  Plan  Team 
publicly  reviews  the  SAFE  reports, 
receives  input  from  the  public,  and 
recommends  any  needed  revisions  to 
the  SAFE  reports,  estimates  an  OFL  and 


ABC  for  each  species  or  species  group, 
and  provides  those  recommendations  to 
the  Council. 

Annually  at  the  December  Council 
meeting,  the  Council,  the  SSC,  and  the 
AP,  publicly  review  the  Plan  Team’s 
recommendations.  During  this  meeting, 
the  Council  adopts  OFLs  and  ABCs  that 
cannot  exceed  the  amounts 
recommended  by  the  SSC.  In  setting 
specific  TAC  levels,  the  Council 
considers  the  best  available  biological 
and  socioeconomic  information, 
including  projected  biomass  trends, 
information  on  assumed  distribution  of 
stock  biomass,  and  revised  technical 
methods  used  to  calculate  stock 
biomass. 

Section  3. 2. 2. 2  of  the  BSAI  FMP  and 
regulations  at  §  679.20(a)(2)  require  the 
sum  of  the  TACs  in  all  BSAI  groundfish 
fisheries  to  be  set  within  a  range  from 
1.4  to  2  million  metric  tons  (mt).  This 
regulation  implements  the  statutory 
requirement  that  “[t]he  optimum  yield 
for  groundfish  in  the  Bering  Sea  and 
Aleutian  Islands  Management  Area  shall 
not  exceed  2  million  metric  tons”  (See 
section  803(c)  of  Pub.  L.  No.  108-199). 
Pursuant  to  Section  3. 2. 3.4.1  of  the 
BSAI  FMP,  the  Council  may  recommend 
TACs  that  are  lower  than  the  ABCs 
recommended  by  the  SSC  if  setting 
TACs  equal  to  ABCs  would  cause  TACs 
to  exceed  2  million  mt.  NMFS  adheres 
to  the  statutory  provision  by  limiting  the 
sum  of  the  TACs  for  all  BSAI  groundfish 
to  2  million  mt.  Generally,  the  sum  of 
the  ABCs  for  BSAI  groundfish  exceeds 
2  million  mt.  For  example,  in  2014  the 
sum  of  all  BSAI  groundfish  ABCs  was 
2,572,819  mt  (79  FR  12108,  March  04, 
2014).  In  recent  years,  the  Council  and 
NMFS  have  specified  TACs  for  several 
species  below  their  respective  ABCs  to 
ensure  that  the  sum  of  the  TACs  for 
groundfish  in  the  BSAI  does  not  exceed 
2  million  mt. 

In  addition  to  public  comment 
received  and  considered  by  the  Council 
during  the  development  of  annual 
harvest  specifications,  NMFS  provides 
the  public  with  notice  and  an 
opportunity  to  comment  when  it  issues 
a  proposed  rule  to  implement  the 
annual  harvest  specifications,  which 
covers  the  Council’s  OFL,  ABC,  and 
TAC  recommendations.  The  Secretary  of 
Commerce  (Secretary)  will  approve  the 
final  rule  implementing  the  Council’s 
recommended  OFLs,  ABCs,  and  TACs  if 
she  finds  them  consistent  with  the  FMP, 
MSA,  and  other  applicable  law.  The 
final  2014  and  2015  harvest 
specifications  provide  additional  detail 
on  this  process  (79  FR  12108,  March  04, 
2014). 


Annual  Specification  Process  for 
Flathead  Sole,  Rock  Sole,  and  Yellowfin 
Sole 

Flatfish  in  the  BSAI  are  harvested  by 
vessels  primarily  using  trawl  gear.  In 
this  mixed  species  fishery,  operators 
target  certain  species  of  flatfish  but  also 
take  a  variety  of  species  incidentally, 
including  halibut  and  crab  (species  that 
are  prohibited  for  harvest  by  vessels 
fishing  for  groundfish),  and  other 
groundfish  that  typically  occupy  the 
same  habitat  at  the  same  times  of  year. 
The  composition  of  groundfish  species 
taken  in  the  BSAI  flatfish  fisheries 
varies  by  season  and  by  fishing  year. 

Three  of  the  most  valuable  BSAI 
flatfish  fisheries,  and  the  focus  of  this 
proposed  action,  are  flathead  sole,  rock 
sole  [Lepidopsetta  polyxystra),  and 
yellowfin  sole  [Limanda  aspera).  In  the 
BSAI,  flathead  sole  represents  two 
morphologically  similar  species 
managed  by  NMFS  as  single  species 
group.  The  flathead  sole  referred  to  in 
this  document,  and  targeted  in  BSAI 
flatfish  fisheries,  is  comprised  of 
flathead  sole  (Hippoglossoides 
elassodon)  and  Bering  flounder 
[Hippoglossoides  robustus)',  the  harvest 
of  both  species  accrues  toward  a 
flathead  sole  TAC. 

Typically  the  Council  has 
recommended,  and  NMFS  has 
approved,  setting  flathead  sole,  rock 
sole,  and  yellowfin  sole  TACs  below  the 
ABCs  for  those  species  for  a  variety  of 
factors  summarized  here  and  described 
in  greater  detail  in  Sections  1.5  and  1.6 
of  the  RIR/IRFA  prepared  for  this  action. 
In  the  Bering  Sea,  pollock  is  the  target 
of  a  highly  valued  fishery;  therefore,  the 
Council  often  recommends,  and  NMFS 
approves,  a  TAC  that  is  at,  or  near,  the 
ABC  for  Bering  Sea  pollock,  and  that 
TAC  is  almost  always  completely 
harvested  each  year.  The  pollock  TAC 
accounts  for  a  large  portion  of  the  total 
groundfish  available  for  harvest  under 
the  OY  range  for  all  BSAI  groundfish. 

For  example,  in  2014  the  Bering  Sea 
pollock  ABC  is  1,369,000  mt  and  the 
TAC  is  1,267,000  mt  (79  FR  12108, 
March  04,  2014).  This  TAC  level  means 
that  the  sum  of  the  TACs  for  all 
remaining  BSAI  groundfish  in  2014 
must  not  exceed  733,000  mt  to  ensure 
that  the  sum  of  the  TACs  for  all  BSAI 
groundfish  does  not  exceed  2  million 
mt.  It  follows  that  setting  TACs  equal  to 
ABCs  for  flathead  sole,  rock  sole,  and 
yellowfin  sole  would  further  limit  or 
eliminate  harvest  opportunities  in  the 
remaining  non-pollock  groundfish 
fisheries  that  also  must  be 
accommodated  within  the  2  million  mt 
TAC  limit.  Although  there  is  a  relatively 
large  biomass  of  flathead  sole,  rock  sole. 
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and  yellowfin  sole,  and  relatively  large 
ABCs,  compared  to  other  BSAI 
groundfish  species,  the  TACs  set  for 
these  three  flatfish  species  have  not 
been  fully  harvested  in  recent  years. 
Some  of  the  reasons  for  the  relatively 
limited  harvests  of  flathead  sole,  rock 
sole,  and  yellowfin  sole  include  the 
uncertain  nature  of  harvest  in  these 
multi-species  flatfish  fisheries, 
operational  factors  specific  to  the  CDQ 
Program  and  Amendment  80  fisheries, 
and  economic  conditions.  These  factors 
are  described  in  more  detail  below  in 
the  “CDQ  Program”  and  “Amendment 
80  Program”  sections  of  this  preamble. 
For  these  reasons  the  Cotmcil  did  not 
recommend  setting  the  TAC  equal  to 
ABC  for  flathead  sole,  rock  sole,  and 
yellowfin  sole  in  2014. 

During  the  annual  harvest 
specification  process,  the  Council  and 
NMFS  must  apportion  the  flathead  sole, 
rock  sole,  and  yellowfin  sole  TAC 
according  to  specific  regulatory 
requirements.  First,  regulations  require 
that  NMFS  reserve  10.7  percent  of  the 
TAC  for  each  of  these  species  for  use  by 
CDQ  groups  (see  regulations  at 
§§679.20(b)(l)(ii)(C)  and  679.31). 
Second,  the  remaining  TAC  for  each  of 
these  species  is  reduced  by  an 
incidental  catch  allowance  (ICA)  to 
account  for  incidental  catch  of  flathead 
sole,  rock  sole  and  yellowfin  sole  by 
non-CDQ  and  non-Amendment  80 
Program  participants  (see  regulations  at 
§§  679.20(a)(8)  and  (10)).  For  the 
purposes  of  this  proposed  action, 
incidental  catch  refers  to  the  flatfish 
caught  and  retained  while  targeting 
another  species  or  species  group.  For 
example,  NMFS  must  accommodate 
incidental  catch  of  yellowfin  sole  in  the 
Bering  Sea  pollock  fishery  by  including 
an  amount  in  the  ICA  that  will 
accommodate  incidental  catch  in  that 
fishery;  NMFS  must  also  add  an  amount 
to  the  yellowfin  sole  ICA  to 
accommodate  incidental  catch  in  all 
other  non-CDQ  and  non-Amendment  80 
fisheries.  Third,  the  remainder  of  the 
TAC  is  assigned  to  Amendment  80 
Program  and  non-Amendment  80 
Program  participants  as  required  for 
each  species.  Regulations  require  that 
the  flathead  sole  and  rock  sole  TACs 
remaining  after  establishing  the  CDQ 
reserves  and  ICAs  are  fully  assigned  to 
the  Amendment  80  Program  (see  Table 
33  to  part  679).  The  yellowfin  sole  TAC 
remaining  after  establishing  the  CDQ 
reserve  and  the  ICA  is  apportioned 
between  the  Amendment  80  sector  and 
the  BSAI  trawl  limited  access  sector 
(i.e.,  non-Amendment  80  trawl  vessels) 
according  to  a  specific  formula  that 
varies  with  the  abundance  of  yellowfin 


sole  (see  Table  34  to  part  679  for 
additional  detail). 

CDQ  Program 

The  CDQ  Program  is  an  economic 
development  program  associated  with 
federally  managed  fisheries  in  the  BSAI. 
The  purpose  of  the  CDQ  Program  is  to 
provide  western  Alaska  communities 
with  the  opportunity  to  participate  and 
invest  in  BSAI  fisheries,  to  support 
economic  development  in  western 
Alaska,  to  alleviate  poverty,  to  provide 
economic  and  social  benefits  for 
residents  of  western  Alaska,  and  to 
achieve  sustainable  and  diversified  local 
economies  in  western  Alaska. 

Regulations  establishing  the  CDQ 
Program  were  first  implemented  in  1992 
(57  FR  46133,  October  7,  1992). 
Additional  provisions  applicable  to  the 
CDQ  Program  were  incorporated  in  the 
Magnuson-Stevens  Act  in  1996  through 
the  Sustainable  Fisheries  Act  (Pub.  L. 
104-297).  Regulations  implementing  the 
CDQ  Program  provide  an  exclusive 
harvest  privilege  for  a  portion  of  the 
groundfish,  crab,  and  halibut  annual 
catch  limits  for  use  by  non-profit 
entities  representing  specific  eligible 
western  Alaska  communities.  These 
exclusive  harvest  privileges  are  known 
as  CDQ  allocations.  A  total  of  65 
communities  are  authorized  under 
section  305(i)(l)(D)  of  the  Magnuson- 
Stevens  Act  to  participate  in  the  CDQ 
Program.  These  communities  participate 
in  the  CDQ  Program  through  six 
nonprofit  corporations  (CDQ  groups) 
that  manage  and  administer  the  CDQ 
allocations,  investments,  and  economic 
development  projects.  These 
communities,  and  their  CDQ  groups,  are 
identified  in  the  Magnuson-Stevens  Act 
at  section  305(i)(l)(D). 

The  CDQ  Program  is  defined  as  a 
catch  share  program  because  it  provides 
an  exclusive  harvest  privilege  (i.e.,  a 
CDQ  allocation)  to  a  specific  fishery 
participant  (i.e.,  a  CDQ  group)  for  its 
exclusive  use.  The  CDQ  Program 
allocates  a  portion  of  commercially 
important  BSAI  groundfish  species, 
including  flathead  sole,  rock  sole,  and 
yellowfin  sole,  to  the  CDQ  groups. 
Specific  to  this  proposed  action,  section 
305(i)(l)(B)  of  the  Magnuson-Stevens 
Act  requires  an  annual  allocation  of  10.7 
percent  of  the  TAC  of  flathead  sole,  rock 
sole,  and  yellowfin  sole  to  the  CDQ 
Program.  Section  305(i)(l)(C)  of  the 
Magnuson-Stevens  Act  clarifies  that  10 
percent  of  the  lAC  for  flathead  sole, 
rock  sole,  and  yellowfin  sole  is  allocated 
among  the  six  CDQ  groups,  based  on  the 
percentage  allocations  that  were  in 
effect  on  March  1,  2006,  while  the 
remaining  0.7  percent  of  the  TAC  for 
each  of  these  species  is  distributed 


among  CDQ  groups  based  on  the 
percentage  allocations  agreed  on  by  a 
Board  of  Directors,  serving  in  its 
capacity  as  the  Administrative  Panel  or 
is  allocated  by  the  Secretary  based  on 
the  nontarget  needs  of  eligible  CDQ 
groups  in  the  absence  of  an 
Administrative  Panel  decision  (see 
section  305(i)(l)(G)  of  the  Magnuson- 
Stevens  Act).  Currently,  the  Western 
Alaska  Community  Development 
Association  (WACDA)  serves  as  the 
Administrative  Panel  specified  in  the 
Magnuson-Stevens  Act  and  defines  the 
allocation  of  0.7  percent  of  the  TAC  for 
each  of  these  species  among  the  CDQ 
groups.  Section  1.6.1  of  the  RIR/IRFA 
prepared  for  this  action  provides 
additional  detail  on  the  CDQ  allocations 
of  flathead  sole,  rock  sole,  and  yellowfin 
sole  to  the  CDQ  Program  as  a  whole,  and 
to  each  CDQ  group. 

NMFS  prohibits  any  CDQ  group  fi’om 
exceeding  its  CDQ  allocation  (see 
regulations  at  §  679.7(d)(3)).  NMFS 
established  this  regulatory  prohibition 
to  hold  CDQ  groups  accountable  for 
maintaining  their  catch  below  their  CDQ 
allocations.  NMFS  determined  that  this 
management  measure  is  appropriate 
because  CDQ  groups  have  greater 
control  over  their  harvesting  activities, 
and  are  not  engaged  in  a  “race  for  fish” 
that  can  occur  in  fisheries  that  do  not 
receive  an  exclusive  harvest  privilege. 
The  CDQ  allocations  allow  CDQ  groups 
to  make  operational  choices  to  improve 
fishery  returns,  reduce  bycatch,  and 
reduce  fish  discards.  These  operational 
changes  are  not  likely  to  occur  under  a 
race  for  fish.  Since  the  implementation 
of  the  CDQ  Program,  CDQ  groups  have 
maintained  all  harvests  within  their 
CDQ  allocations  with  very  few  overages. 

CDQ  groups  can  also  transfer  their 
CDQ  allocation  among  CDQ  groups  to 
provide  an  opportunity  for  CDQ  groups 
to  more  fully  harvest  their  allocations 
(see  regulations  at  §679.5(n)).  This 
transfer  provision  helps  CDQ  groups 
ensure  that  they  can  receive  a  transfer 
if  needed  and  have  adequate  allocations 
to  avoid  exceeding  their  CDQ  allocation. 

Currently,  the  six  CDQ  groups  harvest 
their  flathead  sole,  rock  sole,  and 
yellowfin  sole  CDQ  allocations  through 
contracts  with  Amendment  80  and  non- 
Amendment  80  harvesting  partners. 
Although  the  CDQ  groups  vary 
individually  in  the  degree  to  which  they 
harvest  their  flathead  sole,  rock  sole, 
and  yellowfin  sole  CDQ  allocations,  the 
six  CDQ  groups  have  not  collectively 
harvested  their  allocations  in  recent 
years.  For  example,  from  2008  through 
2012,  CDQ  groups  have  collectively 
harvested  approximately  12  percent  of 
their  flathead  sole,  30  percent  of  their 
rock  sole,  and  39  percent  of  their 
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yellowfin  sole  CDQ  allocations.  Section 
1.6.1  of  the  RIR/IRFA  provides 
additional  detail  on  the  dynamics  that 
can  affect  the  ability  of  CDQ  groups  to 
fully  harvest  their  flathead  sole,  rock 
sole,  and  yellowfin  sole  CDQ 
allocations.  Those  dynamics  are  also 
summarized  in  the  “Amendment  80 
Program”  section  of  the  preamble. 

Amendment  80  Program 

In  June  2006,  the  Council  adopted 
Amendment  80  to  the  BSAI  FMP,  which 
was  implemented  in  2008  with  a  final 
rule  published  in  2007  (72  FR  52668, 
September  14,  2007)  and  is  commonly 
known  as  the  Amendment  80  Program. 
Among  other  measures,  the  Amendment 
80  Program  authorized  the  allocation  of 
six  BSAI  groundfish  species  to  trawl 
catcher/processors  (C/Ps)  that  are  not 
specifically  listed  as  authorized  to 
conduct  directed  fishing  for  Bering  Sea 
pollock  under  the  American  Fisheries 
Act  of  1998  (AFA)  (Pub.  L.  105-227, 

Title  II  of  Division  C).  The  minimum 
participation  requirements  to  enter  this 
non- AFA  trawl  C/P  subsector  were 
established  by  Congress  in  section 
219(a)(7)  of  the  BSAI  Catcher  Processor 
Capacity  Reduction  Program,  which  is 
contained  within  the  Department  of 
Commerce  and  Related  Agencies 
Appropriations  Act,  2005  (Pub.  L.  No. 
108-447).  Based  on  these  criteria,  NMFS 
determined  that  28  non- AFA  trawl  C/Ps 
originally  qualified  for  the  Amendment 
80  Program.  These  non-AFA  trawl  C/Ps 
are  commonly  referred  to  as 
Amendment  80  vessels  or  the 
Amendment  80  sector.  The  final  rule 
implementing  Amendment  80  provides 
additional  detail  on  the  Amendment  80 
Program  (72  FR  52668,  September  14, 
2007).  Key  elements  of  the  Amendment 
80  Program  applicable  to  this  proposed 
action  are  summarized  here. 

NMFS  issued  an  Amendment  80 
quota  share  (QS)  permit  to  each  person 
holding  the  catch  history  of  an  original 
qualifying  Amendment  80  vessel 
beginning  in  2008.  The  amount  of  QS 
issued  was  based  on  the  qualifying 
Amendment  80  vessel’s  catch  history  of 
six  license  limitation  groundfish 
.species,  known  as  Amendment  80 
species  (i.e.,  Aleutian  Islands  Pacific 
ocean  perch,  Atka  mackerel,  flathead 
sole,  Pacific  cod,  rock  sole,  and 
yellowfin  sole),  in  the  BSAI  from  1998 
through  2004.  The  sum  of  all 
Amendment  80  QS  is.sued  for  an 
Amendment  80  species  is  defined  as  the 
Amendment  80  QS  pool. 

The  Amendment  80  Program  is 
intended  primarily  to  improve  retention 
and  utilization  of  fishery  resources; 
encourage  fishing  practices  with  lower 
discard  rates;  and  improve  the 


opportunity  for  increasing  the  value  of 
harvested  species  while  lowering 
operational  costs.  The  Amendment  80 
Program  accomplishes  these  goals  by 
encouraging  the  formation  of 
cooperatives  and  the  development  of 
cooperative  fishing  practices  among  all 
persons  holding  Amendment  80  QS 
permits.  Amendment  80  cooperatives 
are  eligible  to  receive  cooperative  quota 
(CQ),  which  represents  an  exclusive 
harvest  privilege  for  a  portion  of  the 
TAG  for  each  Amendment  80  species 
annually.  Throughout  this  preamble,  the 
term  CQ  is  used  to  refer  to  Amendment 
80  CQ.  An  Amendment  80  cooperative 
receives  an  allocation  of  CQ  for  a 
specific  Amendment  80  species  based 
on  the  proportion  of  the  total  amount  of 
Amendment  80  QS  assigned  to  that 
cooperative  (e.g.,  an  Amendment  80 
cooperative  would  receive  60  percent  of 
the  flathead  sole  CQ  if  the  members  of 
the  cooperative  held  60  percent  of  the 
flathead  sole  QS).  In  any  given  fishing 
year.  Amendment  80  sector  participants 
who  do  not  choose  to  join  a  harvesting 
cooperative  must  fish  in  the 
Amendment  80  limited  access  fishery, 
without  an  exclusive  harvest  privilege. 
Participants  in  the  Amendment  80 
limited  access  fishery  race  for  fish  with 
other  participants  in  that  fishery. 
Amendment  80  cooperatives  receive  CQ 
that  allows  vessel  operators  to  make 
operational  choices  to  reduce  discards, 
reduce  bycatch,  and  improve  the  value 
of  Amendment  80  species  harvests 
because  the  incentives  of  the 
Amendment  80  limited  access  fishery — 
to  maximize  catch  rates  to  capture  a 
larger  share  of  the  available  catch — are 
removed.  Amendment  80  cooperatives, 
like  CDQ  groups,  operate  as  catch  share 
fisheries.  The  Amendment  80  Program 
provides  an  exclusive  harvest  privilege 
(i.e.,  CQ)  to  a  specific  fishery  participant 
(i.e.,  an  Amendment  80  cooperative)  for 
its  exclusive  use.  The  benefits  realized 
by  the  Amendment  80  Program  are 
described  more  fully  in  the  final  rule 
implementing  Amendment  80  (72  FR 
52668,  September  14,  2007). 

NMFS  prohibits  any  Amendment  80 
cooperative  from  exceeding  its  CQ 
allocation  (.see  regulations  at 
§  679.7(o)(4)(iv)).  NMFS  established  this 
regulatory  prohibition  to  hold 
Amendment  80  cooperatives 
accountable  for  maintaining  their  catch 
below  their  CQ  allocations.  NMFS 
determined  that  this  management 
mea.sure  is  appropriate  because 
Amendment  80  cooperatives  have 
greater  control  over  their  harvesting 
activities,  and  are  not  engaged  in  a  race 
for  fish  that  can  occur  in  fisheries  that 
do  not  receive  exclusive  harvest 


privileges.  No  Amendment  80 
cooperative  has  exceeded  any  of  its  CQ 
allocations  since  the  implementation  of 
the  Amendment  80  Program. 

Although  the  Amendment  80  Program 
has  met  many  of  its  goals,  Amendment 
80  cooperatives  have  found  it  difficult 
to  predict  the  amount  of  flathead  sole, 
rock  sole,  and  yellowfin  sole  that  can  be 
taken  when  specifically  targeting  those 
species,  while  ensming  adequate  CQ 
remains  to  accommodate  incidental 
harvest  of  these  species  while  targeting 
other  species  (e.g.,  an  Amendment  80 
cooperative  must  ensure  that  it  has 
adequate  yellowfin  sole  CQ  to 
accommodate  both  a  targeted  yellowfin 
sole  fishery  and  all  incidental  harvest  of 
yellowfin  sole  in  all  other  BSAI 
fisheries).  Section  1.5.3  of  the  RIR/IRFA 
prepared  for  this  action  provides 
additional  detail  on  specific  conditions 
that  can  constrain  the  full  use  of  a 
cooperative’s  flathead  sole,  rock  sole, 
and  yellowfin  sole  CQ.  Those  factors  are 
briefly  summarized  here. 

As  an  Amendment  80  cooperative 
approaches  the  maximum  harvest 
permitted  under  its  CQ,  all  participants 
in  the  cooperative  must  modify  their 
fishing  behavior  to  avoid  exceeding  that 
CQ  allocation.  Amendment  80 
cooperative  members  rely  on  their 
cooperative  managers  to  assist  them  in 
their  multi-species  flatfish  fisheries  to 
ensure  cooperatives  do  not  exceed  their 
CQ  allocation.  Prior  to  the  start  of  the 
fishing  year.  Amendment  80  cooperative 
managers  consider  the  specific  fishing 
plans  of  cooperative  members,  and 
anticipated  incidental  catch  of  flathead 
sole,  rock  sole,  and  yellowfin  sole  by 
cooperative  members  in  other  fisheries 
in  the  BSAI.  However,  the  relative  catch 
composition  of  flathead  sole,  rock  sole, 
and  yellowfin  sole  can  be  unpredictable 
from  month  to  month,  and  from  year  to 
year.  Because  of  this  uncertainty. 
Amendment  80  cooperative  managers 
may  recommend  cooperative  members 
limit  the  harvest  of  certain  species  early 
in  the  fishing  year.  For  example. 
Amendment  80  cooperative  members 
may  choo.se  to  stop  fishing  in  the 
valuable  rock  sole  roe  fishery  that 
occurs  in  the  early  part  of  the  year 
(winter),  to  ensure  adequate  rock  .sole 
CQ  is  available  to  accommodate 
incidental  harvest  of  rock  sole  while 
fishing  for  yellowfin  sole  from  late 
summer  through  fall.  If  rock  sole 
incidental  catch  is  lower  than  expected 
in  the  fall  fisheries,  too  much  rock  sole 
C;Q  may  have  been  set  aside  and  there 
may  no  longer  be  adequate  opportunity 
for  cooperative  members  to  target  rock 
sole  at  the  end  of  the  fishing  year  and 
fully  use  the  remaining  rock  sole  CQ. 
The  economic  loss  of  this  foregone 
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harvest  may  be  amplified  because  the 
Amendment  80  cooperative  members 
did  not  harvest  as  much  of  the  higher 
value  roe-bearing  rock  sole  as  could 
bave  been  possible  earlier  in  the  fishing 
year. 

Variations  in  environmental 
conditions  also  can  constrain  the  ability 
of  cooperative  managers  and 
cooperative  members  to  predict  changes 
in  catch  composition  over  time  and 
space.  The  location  of  flathead  sole, 
rock  sole,  and  yellowfin  sole 
aggregations  on  fishing  grounds, 
particularly  those  that  can  be  harvested 
with  limited  bycatch  of  halibut,  is 
affected  by  the  location  of  colder  water, 
“cold  pool,”  on  the  Eastern  Bering  Sea 
shelf.  Ice  conditions  in  the  Bering  Sea, 
which  can  vary  substantially  from  year 
to  year,  can  effectively  preclude  vessels 
from  reaching  specific  fishing  grounds 
where  flathead  sole,  rock  sole,  and 
yellowfin  sole  are  typically  harvested. 
Vessel  operators  may  have  to  shift 
harvesting  to  other  non-flatfish  species 
during  these  conditions.  This  shift 
could  increase  incidental  harve.st  of 
flathead  sole,  rock  sole,  and  yellowfin 
sole,  and  decrease  the  number  of 
opportunities  for  cooperative  members 
to  target  these  flatfish  later  in  the  fishing 
year,  'f'he  unpredictable  nature  of 
environmental  conditions  limits  the 
ability  of  coo])erative  managers  and 
ves.sel  operators  to  predict  harvest  rates 
or  harvest  amounts. 

Market  conditions  may  also  affect 
harve.sts.  BSAI  flatfish  are  sold  into  a 
global  market,  and  a  wide  array  of 
factors  may  make  harvests  of  a  given 
flatfish  species  more  or  less 
economically  desirable,  or  not 
ciconomically  viable  to  harvest,  'f’hese 
market  conditions  may  change 
throughout  the  year,  and  cooperative 
managers  may  have  a  difficult  time 
coordinating  fishing  plans  to 
accommodate  uncertainty  in  incidental 
harvest  rates,  unpredictable 
environmental  conditions,  and  changing 
market  conditions. 

As  the  fishing  year  progresses,  vessel 
operators  and  cooperative  managers  can 
better  predict  whether  they  will  fully 
harvest  their  flathead  sole,  rock  sole, 
and  yellowfin  sole  CQ.  However, 
harvest  opportunities  later  in  the  year 
may  be  limited  due  to  the  lack  of  time 
to  fully  harvest  CQ  for  a  specific  species 
before  the  end  of  the  year  and  the 
expiration  of  the  annual  CQ  permit.  As 
noted  earlier,  environmental  conditions 
could  limit  access  to  fishing  grounds  for 
specific  species,  and  changing  market 
conditions  may  make  it  uneconomic  to 
harvest  a  species  later  in  a  year. 

During  the  development  of  the 
Amendment  80  Program,  the  Council 


and  NMFS  recognized  the  broad  range 
of  intra-  and  inter-annual  factors  that 
can  affect  catch  composition.  As  noted 
in  the  preamble  to  the  final  rule  for  the 
Amendment  80  Program,  this  variability 
could  be  addressed  within  cooperatives 
and  between  cooperatives  through  non- 
regulatory  contractual  agreements  (72 
FR  52668,  September  14,  2007). 
Specifically,  Amendment  80 
cooperatives  have  established  private 
contractual  arrangements  stipulating 
processes  and  procedures  cooperative 
members  use  to  share  information  on 
catch  rates  and  ensme  access  to  CQ 
issued  to  the  cooperative  (i.e.,  intra¬ 
cooperative  transfers)  as  needed,  while 
ensuring  other  members  are  not  unduly 
constrained. 

The  Amendment  80  Program 
incorporates  regulatory  provisions  that 
are  designed  to  facilitate  the  harvest  of 
flathead  sole,  rock  sole,  and  yellowfin 
sole.  Regulations  provide  that  if,  during 
a  fi.shing  year,  NMFS  determines  that  a 
portion  of  the  flathead  sole,  rock  solo,  or 
yellowfin  sole  ICA  or  yellowfin  sole 
'I'AC  assigned  to  the  BSAI  trawl  limited 
access  .sector  is  unlikely  to  be  harvested, 
NMFS  may  reallocate  that  remaining 
amount  to  Amendment  80  cooperatives 
in  proj)ortion  to  the  amount  of 
Amendment  80  QS  for  that  flatfish 
s])ecies  as.signed  to  that  cooperative  (.see 
regulations  at  §()70.20(a)(10)(iii)(B)). 

This  j)rovision  provides  additional 
harve.st  ojjportunities  to  Amendiruait  80 
cooperatives  to  the  extent  tluire  are 
r(!maining  amounts  of  ICAs  or  BSAI 
trawl  limited  acc;e.s.s  yellowfin  soh;  'I’Afi. 

The  Amendment  80  Program 
e.stablished  provisions  that  allow  the 
transfer  of  CiQ  between  cooperativ(!S  to 
allow  more  efficient  use  of  Amendment 
80  species  among  cooperatives  (72  FR 
52668,  September  14,  2007,  see 
regulations  at  §  679.91(g)).  Inter¬ 
cooperative  transfers  have  been  used  to 
maximize  the  harvest  of  flathead  sole, 
rock  sole,  and  yellowfin  sole  CQ. 
Beginning  in  2011,  and  in  each  year 
since,  each  Amendment  80  QS  holder 
has  been  a  member  of  one  of  the  two 
Amendment  80  cooperatives.  Since 
2011,  the  use  of  inter-cooperative 
transfers  increased  (see  Section  1.4.1  of 
the  RIR/IRFA  prepared  for  this  action). 

In  2009,  the  Council  recommended, 
and  NMFS  adopted,  revisions  to  the 
inter-cooperative  transfer  provisions  to 
allow  post-delivery  transfers  in  the 
Amendment  80  Program  (74  FR  42178, 
August  21,  2009).  These  revisions 
mitigate  potential  overages,  reduce 
enforcement  costs,  and  provide  for  more 
precise  TAC  management  and  more 
value  from  the  harvests  for  participants. 
Post-delivery  transfers  also  increase 
fleet  flexibility  and  allow  more  efficient 


use  of  resources.  The  flexibility  to 
complete  transfers  after  deliveries 
reduces  the  potential  that  some  CQ  will 
remain  unharvested  if  a  cooperative  is 
not  able  to  harvest  its  CQ  allocation 
without  the  risk  of  an  overage,  and 
minimizes  the  potential  for  CQ  overages 
because  a  CQ  account  can  be  balanced 
after  delivery  (see  regulations  at 
§679.7(o)(4)(v)).  Section  1.4.1  of  the 
RIR/IRFA  prepared  for  this  action 
provides  additional  detail  on  non- 
regulatory  and  regulatory  measures  used 
to  maximize  the  harvest  of  flathead  sole, 
rock  sole,  and  yellowfin  sole  CQ. 

Although  a  broad  range  of  non- 
regulatory  arrangements  exist  and 
regulatory  measures  have  been 
implemented  to  aid  in  the  more 
complete  harvesting  of  flathead  sole, 
rock  sole,  and  yellowfin  sole  CQ,  these 
measures  do  not  fully  address  the  range 
of  conditions  .summarized  here  that  can 
con.strain  harve.st.  Although  annual 
harvest  rates  by  Amendment  80 
co()j)erative.s  c;an  vary,  from  2008 
through  2012,  Amendment  80 
c;ooperatives  harvested  ajiproximately 
21  percent  of  their  flathead  .sole,  55 
jHUcent  of  their  rock  sole,  and  48 
])ercent  of  their  yellowfin  sole  CQ.  'I’lie 
fact  that  harv(!.st.s  of  fljithead  sole,  rock 
.sole,  and  yellowfin  sole  an; 

.snb.stantially  below  the  available  CQ 
suggests  that  (ixisting  inanagein(!nt 
measures  may  not  jirovide  the  flexihility 
needed  to  allow  more  complete  harvest. 

'I’he  factors  discussed  here  that  limit 
Amendment  80  cooj)eratives  from  fully 
harvesting  their  allocations  also  apply  to 
the  CDQ  groups.  As  noted  in  the  “CDQ 
l^rogram”  section  of  this  preamble,  CDQ 
groups  contract  with  both  Amendment 
80  and  non-Amendment  80  vc.s.sel.s  to 
harvest  their  flathead  sole,  rock  .sole, 
and  yellowfin  sole  CDQ  allocations. 

Both  Amendment  80  vessels  and  non- 
Amendment  80  vessels  fishing  CDQ 
allocations  are  affected  by  the  same 
uncertain  operational  conditions  (e.g., 
difficultly  predicting  harvest  rates  of 
flatfish  in  target  and  non-target 
fisheries),  unpredictable  environmental 
conditions,  and  market  conditions  that 
can  limit  harvest.  Recent  harvests  of 
flathead  sole,  rock  sole,  and  yellowfin 
sole  by  the  six  CDQ  groups  have  been 
substantially  below  CDQ  allocations,  as 
described  in  Section  1.6.1  of  the  RIR/ 
IRFA  and  the  “CDQ  Program”  section  of 
this  preamble.  This  indicates  that 
existing  management  measures 
applicable  to  CDQ  groups  may  not 
provide  the  flexibility  needed  to  allow 
more  complete  harvest. 
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Objectives  of  and  Rationale  for  This 
Proposed  Action 

The  objective  of  this  proposed  action 
is  to  establish  a  new  accounting 
methodology  that  would  provide  CDQ 
groups  and  Amendment  80  cooperatives 
with  additional  opportunities  to  fully 
harvest  flathead  sole,  rock  sole,  or 
yellowfin  sole  allocations,  while 
ensuring  ABCs  cannot  be  exceeded. 

This  proposed  action  would  establish 
regulatory  limits  to  ensure  that  the 
individual  ABCs  for  flathead  sole,  rock 
sole,  and  yellowfin  sole  would  not  be 
exceeded,  while  facilitating  a  more 
complete  harvest  of  one  or  more  of  these 
flatfish  species,  up  to  the  ABC  for  a 
species,  if  specific  conditions  are  met. 
Although  an  individual  TAC  (not  ABC) 
may  be  exceeded,  this  proposed  rule 
would  establish  a  regulatory  mechanism 
designed  to  prevent  the  .sum  of  all  TACs 
for  flathead  sole,  rock  sole,  and 
yellowfin  sole  from  being  exceeded, 
thereby  en.suring  the  .sum  of  BSAI 
groundfish  TAC..S  does  not  exce(;d  2 
million  mt.  Moreover,  l)(!cau.se  no 
exchange  can  exceed  the  ABC  reserve 
and  because  tlu;  action  n;(|nires  the 
c;()nsideration  of  flathead  sole,  rock  sole, 
and  yellowfin  sole  catch  during  the 
harvest  of  groundfish  ;nid  incichnital 
catch  of  non-groundlish  .s])ecie.s  ])rior  to 
any  flatfish  (ixchange,  this  proposed 
action  wonld  ensnn!  that  tin;  ABC  for 
(!ach  flatfish  species  wonld  nf)t  he 
exceculed.  'I’his  proposiul  action  is 
designed  to  ])rovide  th(!  tools  nec(!.ssary 
to  maximi/.e  tlu;  snstainahle  harvest  of 
flatlujad  soh;,  n)ck  sole,  and  yellowfin 
sole,  and  thus  continues  to  achieve  the 
OY  in  the  B.SAI  groundfi.sh  fisheries. 

'I  he  rationale  for  this  pro{)Osed  action 
follows.  Flathead  sole,  rock  sole,  and 
yellowfin  sole  are  valuable  .species  that 
are  not  fully  harvested  due  to  a  variety 
of  statutory  and  regulatory  con.straints 
on  the  setting  of  TACs  and  operational, 
economic,  and  environmental 
limitations  described  previously  in  this 
preamble  and  detailed  in  Sections  1.5 
and  1.6  of  the  RIR/IRFA  prepared  for 
this  action.  The  proposed  modifications 
provide  additional  flexibility  to  existing 
management  practices  and  are 
appropriate  given  the  fact  that  CDQ 
groups  and  Amendment  80  cooperatives 
are  participating  in  catch  share  fisheries 
that  are  capable  of  limiting  their  overall 
harvests  within  specific  catch  limits, 
and  CDQ  groups  and  Amendment  80 
cooperatives  are  subject  to  strict 
management  controls  that  prohibit 
fishing  beyond  these  catch  limits  as 
described  in  the  “CDQ  Program”  and 
“Amendment  80  Program”  sections  of 
this  preamble. 


Although  CDQ  groups  and 
Amendment  80  cooperatives  have  a 
range  of  regulatory  tools  available  to 
maximize  harvests,  such  as  the  ability  to 
transfer  allocations  of  flathead  sole,  rock 
sole,  and  yellowfin  sole  between  CDQ 
groups  or  between  Amendment  80 
cooperatives  to  increase  overall 
harvesting  opportunities,  the  existing 
harvest  patterns  indicate  that  neither 
CDQ  groups  or  Amendment  80 
cooperatives  are  likely  to  fully  harvest 
their  existing  allocations  (see  the  “CDQ 
Program”  and  “Amendment  80 
Program”  sections  of  this  preamble  and 
Sections  1.5  and  1.6  of  the  RIR/IRFA 
prepared  for  this  action).  The  Council 
and  NMFS  expect  that  additional 
regulatory  tools  will  promote  increased 
harvest  of  CDQ  and  CQ  allocations.  This 
proposed  action  is  not  intended  to 
completely  resolve  the  complex  i.s.sue.s 
that  have  constrained  the  CDQ  groups 
and  Amendment  80  cooperatives  from 
fully  harvo.sting  their  flatfi.sh 
allocations.  This  proposed  action  is 
intended  to  jirovide  the  flexible 
management  nece.s.sary  to  mitigate  a 
diverse  range  of  conditions  that  may 
limit  catch  of  flathead  .sole,  rock  sole, 
and  yellowfin  .sob;. 

Tins  pn)|)osed  action  is  also  intended 
to  pre.s(!rve  the  (loimcil’s  and  NMF.S’ 
ability  to  consider  a  broad  range;  of 
factors  wb(;n  determining  bow  much 
flexibility  to  provide  (^DQ  groups  and 
Amendment  80  cooperatives  tbrongb 
tin;  annual  barv(;.st  specifications 
|)roces.s.  For  (;xainple,  tin;  C.onncil  could 
recommend  selling  the  AB(;  reserve 
below  the  ABC  surplus  for  llatbead  .sole, 
r(K:k  sole,  and  yellowfin  sole  to  account 
for  any  management  uncertainty  as  a 
jjrecautionary  m(;a.sure.  If  approved,  this 
action  promotes  the  Ckumcil’s  and 
NMF.S’  ability  to  ensure  a  transparent 
annual  harvc.st  specification  process  and 
articulate  the  criteria  by  which  the 
C^ouncil  and  NMFS  are  making  those 
decisions. 

The  objectives  of  this  proposed  action 
are  consi.stent  with  the  10  National 
Standards  established  under  the 
Magnuson-Stevens  Act.  The  proposed 
action  addresses  the  Magnuson-Stevens 
Act  National  Standards  and  would 
balance  a  number  of  competing 
objectives  for  fishery  conservation  and 
management.  These  include  National 
Standard  1,  National  Standard  8,  and 
National  Standard  9.  National  Standard 
1  requires  that  conservation  and 
management  measures  shall  prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield 
from  each  fishery  for  the  U.S.  fishing 
industry.  The  ability  to  harvest  the 
entire  TAC  for  each  groundfish  fishery, 
in  any  given  year,  is  not  determinative 


of  whether  the  BSAI  groundfish  fishery 
achieves  optimum  yield.  Providing  the 
opportunity  for  the  CDQ  groups  and  the 
Amendment  80  cooperatives  to 
maximize  catch,  retention,  and 
utilization  of  flathead  sole,  rock  sole, 
and  yellowfin  sole  while  maintaining 
catch  at  or  below  the  ABC  for  each 
species  is  one  aspect  of  achieving 
optimum  yield  in  the  long  term. 

National  Standard  8  requires 
considering  the  importance  of  fishery 
resources  to  fishing  communities  and 
minimizing  adverse  economic  impacts 
on  such  communities.  This  action  is 
intended  to  improve  the  ability  of  CDQ 
groups  to  harvest  their  allocations, 
which  could  increase  the  economic 
benefits  that  CDQ  groups  and  western 
Alaska  communities  derive  from  the 
BSAI  groundfi.sh  fisheries.  National 
Standard  9  requires  that  conservation 
and  management  measures  shall,  to  the 
extent  practicable,  minimize  bycatch. 
This  proposed  action  is  intended  to 
residt  in  higher  retention  and  utilization 
of  groundfi.sh  without  increa.sing  overall 
bycatch  of  groundfish  or  non-groundfish 
species  t)(;yond  exi.sting  limitations, 
sneb  as  tbe  ABCs. 

Otlu;r  .sp(;cie.s  of  llatfisb  that  are 
barvesled  by  (;DQ  gronj).s  and  tbe 
Ainen(bn(;nt  80  sector  would  not  be 
subject  to  Ibis  proj)o.sed  action,  b(;can.se 
only  Arrowtootb  flounder  and  Bering 
.Sea  Creeidand  turbot  an;  allocat(;(l  to 
tin;  CDQ  groups,  and  no  otb(;r  llatfisb 
.sp(;ci(;.s  an;  allocat(;d  to  tin;  Ain(;ndin(;nt 
}$()  Program.  Tb(;n;fon;,  tlH;.se  otb(;r 
llatfisb  .s])(;ci(;.s  an;  still  subj(;ct  to  a  raci; 
for  fisb.  Tins  limits  tin;  ability  of  (iDQ 
grou|)S  and  Aim;ndment  80  coo])erativ(;s 
to  con.strain  barv(;st.s  of  non-allocat(;d 
llatfisb  .species,  and  reduces  tbe 
management  and  enforcement  tools 
available  to  NMFS  to  ensure  barvests  do 
not  exceed  an  ABC.  In  addition,  other 
flatfish  fisheries  are  not  allocated  to 
CDQ  groups  and  Amendment  80 
cooperatives  and  are  not  prosecuted  in 
the  same  manner  as  mixed-.stock  flatfish 
fisheries  that  include  flathead  sole,  rock 
sole,  and  yellowfin  sole  (see  Sections 
1.5.3  and  1.6.1  of  the  RIR/IRFA 
prepared  for  this  action).  Therefore, 
there  is  no  need  to  provide  the  same 
management  flexibility  to  the  other 
flatfish  fisheries  as  this  proposed  action 
would  provide  to  the  CDQ  groups  and 
Amendment  80  cooperatives. 
Participants  that  do  not  join  an 
Amendment  80  cooperative  and 
participate  in  an  Amendment  80  limited 
access  fishery  would  not  be  subject  to 
this  proposed  rule  and  would  not 
receive  the  opportunity  to  access  an 
ABC  reserve  (see  Section  1.4.2  in  the 
RIR/IRFA  prepared  for  this  action).  The 
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participants  in  the  Amendment  80 
limited  access  fishery  would  continue 
in  a  race  for  fish.  Such  participants  are 
not  subject  to  the  strict  management 
controls  that  apply  to  CDQ  groups  and 
Amendment  80  cooperatives,  .such  as 
prohibitions  again.st  fishing  once  a  C]DQ 
or  C]Q  allocation  is  reached.  Similarly, 
the  BSAI  trawl  limited  access  sector, 
which  is  allocated  a  portion  of  the 
yellowfin  sole  TAG,  is  not  assigned  an 
exclusive  harvest  privilege  as  are  C^DQ 
groups  and  the  Amendment  80 
cooperatives.  The  lack  of  exclusive 
harvest  privileges  in  the  Amendment  80 
limited  access  fishery  and  the  BSAI 
trawl  limited  access  sector  limits  NMFS’ 
ability  to  strictly  manage  harvests  to 
ensure  an  ABC  is  not  exceeded; 
therefore,  those  sectors  would  not  be 
eligible  for  Flatfish  Exchanges. 

Proposed  Action 

Summary  of  Regulatory  Changes 

This  action  proposes  the  following 
changes  to  the  existing  regulatory  text  at 
50  CFR  part  679: 

•  Add  definitions  for  “ABC  reserve,” 
“ABC  surplus,”  “Amendment  80  ABC 
reserve,”  “CDQ  ABC  reserve,”  and 
“Flatfish  Exchange”  to  §  679.2. 

•  Add  §  679. 4(p)  to  establish  the 
Flatfish  Exchange  Application 
requirements  and  annual  limitations  on 
the  number  of  Flatfish  Exchanges. 

•  Add  requirements  for  the 
Preliminary  Amendment  80  Cooperative 
Flatfish  Exchange  Report  to 
§679.5(sK7). 

•  Add  §679.20(bKlKiii)  to  establish 
the  ABC  reserves,  CDQ  ABC  reserves, 
and  Amendment  80  ABC  reserves  as 
part  of  the  general  limitations. 

•  Revise  §679.20[c)(lKiv)  to  include 
Flatfish  Exchange  specifications  in  the 
annual  proposed  groundfish  harvest 
specifications. 

•  Revise  §679.20(cK3)(iii)  to  include 
Flatfish  Exchange  specifications  in  the 
annual  final  groundfish  harvest 
specifications. 

•  In  §  679.31,  revise  the  headings  of 
paragraphs  (a)  and  (b)  to  be  consistent 
with  this  proposed  rule. 

•  Add  §679.31(aK5)  to  establish  the 
CDQ  ABC  reserve  as  part  of  the  CDQ 
allocations. 

•  Add  §  679.31(b)(4)  to  allocate  CDQ 
ABC  reserves  among  CDQ  groups. 

•  Add  §679. 31(d)  to  allow  CDQ 
groups  to  access  the  CDQ  ABC  reserves. 

•  Add  §  679.91  (i)  to  establish  the 
Amendment  80  ABC  reserves  as  annual 
harvest  privileges  allocated  to 
Amendment  80  cooperatives,  and  to 
allow  Amendment  80  cooperatives  to 
access  the  Amendment  80  ABC  reserves. 


ABC  Surplus 

NMFS  proposes  revising  regulations 
at  §  679.2  to  define  the  ABC  .surplus  for 
flathead  .sole,  rock  sole,  and  yellowfin 
sole  in  the  BSAI  as  the  difference 
between  each  species’  annual  ABC  and 
TAC.  NMFS  propo.ses  to  revise 
regulations  at  §  679.20(c)(l)(iv)  to  clarify 
that  the  ABC  surplus  would  be  .specified 
in  the  annual  harvest  specifications. 
Under  this  proposed  action,  the  Council 
would  continue  to  set  the  OFLs,  ABCs, 
and  TACs,  and  allocations  of  flathead 
sole,  rock  sole,  and  yellowfin  sole  in  the 
annual  harvest  specifications  process, 
and  once  those  amounts  are  determined, 
the  annual  harvest  specifications  would 
also  specify  an  ABC  surplus  for  each 
flatfish  species.  The  ABC  surplus  would 
represent  the  maximum  additional 
amount  of  flathead  sole,  rock  sole  or 
yellowfin  sole  that  could  be  harvested 
above  the  TAC.  However,  the  actual 
amount  available  for  harvest  would  be 
the  ABC  reserve. 

ABC  Reserve 

NMFS  proposes  to  revise  regulations 
at  §  679.2  to  define  the  ABC  reserve  for 
flathead  sole,  rock  sole,  and  yellowfin 
sole  in  the  BSAI  as  an  amount  equal  to 
or  less  than  the  ABC  surplus,  depending 
on  whether  the  Council  and  NMFS 
reduce  the  surplus  for  social,  economic, 
or  ecological  considerations  during  the 
determination  of  the  annual  harvest 
specifications.  NMFS  proposes  to  revise 
annual  harvest  specifications 
regulations  at  §679.20(b)(l)(iii)(A)  to 
clarify  that  the  ABC  reserve  would  be 
set  after  consultation  with  the  Council. 
Unless  the  Council  recommends 
otherwise,  or  NMFS  determines  there  is 
a  need  to  set  the  ABC  reserve  below  the 
ABC  surplus,  NMFS  would  set  the  ABC 
reserve  equal  to  the  ABC  surplus  for 
each  species.  Setting  the  ABC  reserve  as 
a  portion  of  the  ABC  surplus,  or  equal 
to  the  ABC  surplus,  would  ensure  that 
the  total  amount  of  each  species  that  is 
accessible  would  not  exceed  the  ABC. 

Section  1.4.3  of  the  RIR/IRFA 
prepared  for  this  action  provides 
additional  detail  on  why  the  ABC 
reserve  may  be  set  below  the  ABC 
surplus,  and  those  factors  are  briefly 
summarized  here.  The  Council  or  NMFS 
could  choose  to  establish  a 
precautionary  buffer  to  accommodate 
uncertainty  in  harvests  under  an  ICA,  or 
to  address  a  range  of  socioeconomic 
considerations.  As  noted  in  the  “Annual 
Harvest  Specifications”  section  of  this 
preamble,  the  amount  of  harvest  in  the 
ICA  can  be  uncertain  from  year  to  year 
because  it  is  difficult  to  predict  specific 
incidental  harvest  rates  in  the  non-CDQ 
and  non-Amendment  80  fisheries.  The 


Council  and  NMFS  may  deem  it 
appropriate  to  set  the  ABC  re.serve 
below  the  ABC  surplus  to  accommodate 
])otential  harvests  of  non-target  species 
greater  than  the  ICA.  Similarly,  the 
Council  may  recommend  e.stabli.shing 
an  ABC  reserve  less  than  the  ABC 
.surplus  to  accommodate  market 
conditions.  For  example,  the  Council 
may  be  concerned  that  setting  an  ABC 
reserve  for  a  given  species  at  a  specific 
harvest  level  could  increase  supply,  and 
thereby  reduce  demand  and  reduce  the 
ex-vessel  value  of  that  flatfish  species. 
These  effects  could  affect  CDQ  groups. 
Amendment  80  cooperatives,  and  other 
fishery  participants  differently.  The 
Council  and  NMFS  could  evaluate  these 
socioeconomic  considerations  when 
setting  the  ABC  reserve.  The  specific 
recommendation  to  set  an  ABC  reserve 
below  the  ABC  surplus  for  a  specific 
flatfish  species  would  be  described  in 
the  annual  harvest  specifications. 

Once  the  ABC  reserve  is  identified  for 
a  flatfish  species,  the  ABC  reserve  for 
that  flatfish  species  would  then  be 
apportioned  among  CDQ  groups  and 
Amendment  80  cooperatives.  NMFS 
would  publish  the  allocation  of  ABC 
reserve  available  to  CDQ  groups  and 
Amendment  80  cooperatives  in  the 
proposed  and  final  harvest 
specifications.  NMFS  proposes  revising 
annual  harvest  specification  regulations 
at  §§679.20(c)(l)(iv)  and  (3)(iii)  to 
clarify  that  the  proposed  and  final 
harvest  specifications  would  include  the 
ABC  surplus,  the  ABC  reserve,  the  CDQ 
ABC  reserve,  the  apportionment  of  the 
CDQ  ABC  reserve  among  CDQ  groups, 
the  Amendment  80  ABC  reserve,  and 
the  apportionment  of  the  Amendment 
80  ABC  reserve  among  Amendment  80 
cooperatives.  This  revision  would  be 
necessary  to  clearly  inform  the  public 
about  the  specific  proposed  and  final 
allocations.  Section  1.4.2  of  the  RIR/ 
IRFA  provides  additional  detail  on  the 
process  for  allocating  the  ABC  reserve 
among  CDQ  groups  and  Amendment  80 
cooperatives. 

CDQ  ABC  Reserve 

NMFS  proposes  to  revise  regulations 
at  §  679.2  to  define  a  “CDQ  ABC 
reserve”  as  10.7  percent  of  the  amount 
of  the  flathead  sole,  rock  sole,  or 
yellowfin  sole  ABC  reserve  that  is 
allocated  among  CDQ  groups  as 
annually  calculated  according  to  the 
methods  described  at  §  679.31(b)(4).  As 
noted  in  the  “CDQ  Program”  portion  of 
the  preamble,  the  CDQ  Program  is 
currently  allocated  10.7  percent  of  the 
TAC  for  these  flatfish  species.  This 
proposed  rule  would  allocate  10.7 
percent  of  the  ABC  reserve  of  each  of 
these  flatfish  species  to  the  CDQ 
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I’rogram  to  be  consistent  with  section 
305(i)(l)(H)  of  the  Magnuson-Stevens 
Act  that  requires  that  10.7  of  the  'I’ACi 
he  as.signed  to  the  (iDQ  Ihogram. 

NMFS  proposes  to  revise  annual 
harvest  specification  regulations  at 
§  679.20(h)(l)(iii)(B)  to  clarify  that  an 
amount  equal  to  10.7  percent  of  the  ABC] 
reserves  for  flathead  sole,  rock  sole,  and 
yellowfin  sole  would  be  allocated  to 
CDQ  ABC  reserves  for  each  species.  The 
CiDQ  ABC  reserves  would  be  further 
allocated  to  each  CiDQ  group  as 
described  under  §  679.31(b)(4).  NMf’S 
proposes  to  revise  regulations  at 
§  679.31  (b)(4)  to  clarify  that  NMFS 
would  allocate  each  CDQ  ABC  reserve 
among  CDQ  groups  consistent  with  the 
requirements  in  section  305(i)(l)  of  the 
Magnuson-Stevens  Act  for  allocating 
TAG  among  CDQ  groups.  Specifically, 

10  percent  of  the  ABC  reserve  would  be 
allocated  in  fixed  percentages  to  specific 
CDQ  groups  as  described  in  section 
305(i)(l)(C)  of  the  Magnuson-Stevens 
Act,  while  the  remaining  0.7  percent  of 
the  ABC  reserve  would  be  allocated 
among  CDQ  groups  according  to 
WACDA  agreements  (i.e.,  the 
Administrative  Panel  established  in 
section  305(i)(l)(G)  of  the  Magnuson- 
Stevens  Act).  Alternative  methods  for 
calculating  catch  limits  and  allocating 
the  CDQ  ABC  reserve  were  considered 
by  the  Council  and  NMFS  and  rejected 
because  they  would  not  be  consistent 
with  305(i)(l)  of  the  Magnuson-Stevens 
Act  (see  Section  1.4.6  of  the  RIR/IRFA 
for  additional  information). 

Amendment  80  ABC  Reserve 

NMFS  proposes  to  revise  regulations 
at  §679.2  to  define  an  “Amendment  80 
ABC  reserve”  as  the  amount  of  the 
flathead  sole,  rock  sole,  or  yellowfin 
sole  ABC  reserve  that  remains  for  each 
species  after  designating  the  amount 
assigned  to  the  CDQ  ABC  reserves.  The 
Amendment  80  ABC  reserve  would  be 
allocated  among  Amendment  80 
cooperatives  annually  as  calculated 
according  to  the  methods  described  at 
§679.91(i)(2). 

NMFS  proposes  to  revise  annual 
harvest  specification  regulations  at 
§  679.20(b)(l)(iii)(C)  to  clarify  that  the 
Amendment  80  ABC  reserve  would  be 
calculated  as  the  ABC  reserves  as 
reduced  by  the  CDQ  ABC  reserve.  Given 
the  allocation  of  10.7  percent  of  the  ABG 
reserve  to  the  GDQ  ABG  reserve,  89.3 
percent  of  the  ABC  reserve  would  be 
allocated  to  the  Amendment  80  ABC 
reserve.  The  Amendment  80  ABC 
reserves  would  be  apportioned  to  each 
Amendment  80  cooperative  as  described 
under  §679.91(i)(2). 

NMFS  proposes  to  revise  regulations 
at  §  679.91  (i)(2)  to  clarify  that  the 


amount  of  Amendment  80  ABC]  re.serve 
for  each  species  of  flathead  sole,  rock 
sole,  and  yellowfin  sole  a.ssigned  to  an 
Amendment  80  cooperative  is  equal  to 
the  amount  of  Amendment  80  QS  units 
of  that  species  assigned  to  that 
Amendment  80  cooperative  by 
Amendment  80  QS  holders  divided  by 
the  total  Amendment  80  QS  pool  for 
that  species  multiplied  by  the 
Amendment  80  ABC]  reserve  for  that 
species.  For  example,  if  60  percent  of 
the  flathead  sole,  30  percent  of  the  rock 
sole,  and  20  percent  of  the  yellowfin 
sole  Amendment  80  QS  were  assigned 
to  an  Amendment  80  cooperative  by 
Amendment  80  QS  holders,  that 
Amendment  80  cooperative  would 
receive  access  to  60  percent  of  the 
flathead  sole,  30  percent  of  the  rock 
sole,  and  20  percent  of  the  yellowfin 
sole  Amendment  80  ABG  reserves.  This 
approach  would  ensure  that  each 
Amendment  80  cooperative  would 
receive  access  to  a  portion  of  the 
Amendment  80  ABG  reserve  in 
proportion  to  its  Amendment  80  QS 
holdings  of  a  species,  and  in  turn  would 
provide  flexibility  for  Amendment  80 
cooperatives  to  engage  in  exchanges  to 
maximize  their  overall  harvest  of 
flatfish.  Alternative  methods  for 
allocating  the  Amendment  80  ABC 
reserve  among  Amendment  80 
cooperatives  were  considered  and 
rejected  because  they  did  not  provide  an 
equitable  allocation  of  the  Amendment 
80  ABC  reserve  in  proportion  to 
Amendment  80  QS  holdings  (see 
Section  1.4.6  of  the  RIR/IRFA  prepared 
for  this  action  for  additional 
information). 

Under  these  proposed  regulations,  it 
is  important  to  note  that  if  all 
Amendment  80  QS  holders  have  not 
joined  an  Amendment  80  cooperative, 
not  all  of  an  Amendment  80  ABC 
reserve  would  be  allocated.  Using  the 
example  provided  in  this  section  of  the 
preamble,  if  there  is  only  one 
Amendment  80  cooperative  in  the 
Amendment  80  sector  that  is  assigned 
60  percent  of  the  flathead  sole,  30 
percent  of  the  rock  sole,  and  20  percent 
of  the  yellowfin  sole  Amendment  80 
QS,  and  all  other  Amendment  80  QS 
holders  are  participating  in  the 
Amendment  80  limited  access  fishery, 
then  NMFS  would  allocate  only  60 
percent  of  the  flathead  sole,  30  percent 
of  the  rock  sole,  and  20  percent  of  the 
yellowfin  sole  Amendment  80  ABC 
reserve  to  that  Amendment  80 
cooperative.  The  remaining  40  percent 
of  the  flathead  sole,  70  percent  of  the 
rock  sole,  and  80  percent  of  the 
yellowfin  sole  Amendment  80  ABC 
reserve  would  not  be  allocated.  NMFS 


notes  that  this  example  differs  from  the 
one  previously  provided  to  the  (knincil 
in  the  Section  1.4.2  of  the  RIR/IRFA 
prepared  for  this  action  when  the 
Council  recommended  Amendment  105. 
Under  both  examples,  the  .scenario  is 
identical  (i.e.  .some  Amendment  80  QS 
holders  are  not  members  of  the  single 
cooperative).  Unfortunately,  the 
example  in  the  RIR/IRFA  prepared  for 
Amendment  45  that  was  available  to  the 
Council  at  that  time  did  not  consider 
that  allocating  100  percent  of  the 
Amendment  80  ABC]  reserve  to  a  portion 
of  the  Amendment  80  QS  holders  is 
inconsistent  with  overall  Council  intent 
that  the  apportionment  of  the 
Amendment  80  ABC  reserve  for  a 
species  be  in  proportion  the  amount  of 
the  Amendment  80  QS  pool  the 
Amendment  80  cooperative  is  assigned 
for  that  species.  Allocating  all  the 
Amendment  80  ABC  reserve  to  a 
cooperative  out  of  proportion  to  its 
Amendment  80  QS  holdings  could 
create  incentives  for  members  of  the 
sole  Amendment  80  cooperative  to 
exclude  Amendment  80  QS  holders 
from  an  Amendment  80  cooperative  to 
increase  the  amount  of  the  Amendment 
80  ABC  reserve  available  to  it.  These 
effects  on  Amendment  80  cooperative 
formation  and  membership  were  not 
considered  or  addressed  by  the  Council 
at  the  time  it  recommended  Amendment 
105.  The  example  and  method  for 
apportioning  the  Amendment  80  ABC 
reserve  provided  above  in  this  preamble 
is  consistent  with  Council  intent  and 
would  instead  assign  the  Amendment 
80  ABC  reserve  in  proportion  to  the 
amount  of  the  Amendment  80  QS  pool 
an  Amendment  80  cooperative  is 
assigned.  Additional  detail  on  this 
example  and  the  consistency  of  this 
example  with  the  Council’s  overall 
recommendation  for  Amendment  105  is 
provided  in  Section  1.4.2  of  the  RIR/ 
IRFA  prepared  for  this  action. 

In  years  where  no  CQ  is  assigned. 
Flatfish  Exchanges  could  not  occur 
among  Amendment  80  Program 
participants.  Since  the  establishment  of 
the  Amendment  80  Program,  one  or  two 
Amendment  80  cooperatives  have  been 
established  each  year.  Since  2011,  all 
Amendment  80  QS  holders  are  members 
of  an  Amendment  80  cooperative. 
However,  it  is  possible  that  Amendment 
80  QS  holders  may  be  unwilling  or 
unable  to  establish  a  cooperative.  In 
years  when  no  Amendment  80 
cooperatives  are  established,  NMFS 
would  not  assign  any  Amendment  80 
ABC  reserve  because  there  would  be  no 
Amendment  80  cooperatives  receiving 
CQ. 
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Example  of  an  Annual  Harvest 
Specification  of  ABC  Surplus,  ABC 
Beserve,  CDQ  ABC  Beserve,  and 
Amendment  80  ABC  Beserve 

To  aid  the  reader  in  understanding 
this  proposed  action,  this  section 
provides  a  hypothetical  example  of  the 
annual  harvest  specification  process  and 
the  allocation  of  the  ABC  surplus,  ABC 
reserve,  CDQ  ABC  reserve,  and 
Amendment  80  ABC  reserve.  This 
example  uses  the  2014  OFLs,  ABCs,  and 
TACs  established  for  flathead  sole,  rock 
sole,  and  yellowfin  sole  in  the  final 


2014  and  2015  harvest  specifications  (79 
FR  12108,  March  04,  2014).  This 
example  also  uses  the  2014 
apportionments  of  CDQ  among  CDQ 
groups,  and  the  allocation  of  CQ  among 
Amendment  80  cooperatives  that 
existed  at  the  time  of  publication  of  the 
final  2014  and  2015  harvest 
specifications  (79  FR  12108,  March  04, 
2014).  Specifically,  there  are  six  CDQ 
groups,  and  two  Amendment  80 
cooperatives  that  include  all  of  the 
Amendment  80  QS  holders.  For  this 
example,  the  flathead  sole  and  rock  sole 


ABC  reserves  are  set  1,000  mt  below  the 
ABC  surpluses  for  those  species,  the 
yellowfin  sole  ABC  reserve  is  set  500  mt 
below  the  yellowfin  sole  ABC  surplus. 

Table  1  describes  the  OFLs,  ABCs, 
ABC  surpluses,  ABC  surpluses,  CDQ 
ABC  reserves,  and  Amendment  80  ABC 
reserves  based  on  the  proposed 
allocation  methodologies  described 
previously  in  this  preamble.  Table  2 
shows  the  allocation  of  the  TAC  among 
the  ICA,  CDQ  Program,  Amendment  80 
Program,  and  the  BSAI  trawl  limited 
access  sector. 


Table  1— Example  of  Allocation  of  ABC  Surplus,  ABC  Reserve,  CDQ  ABC  Reserve,  and  Amendment  80  ABC 
Reserve  for  Flathead  Sole,  Rock  Sole,  and  Yellowfin  Sole  Using  Final  2014  Harvest  Specification 
Amounts  in  Metric  Tons 


Species 

ofl 

ABC 

TAC 

ABC  surplus 

ABC  reserve 

CDQ  ABC 
reserve 

(10.7%  of  ABC 
reserve) 

Amendment 

80  ABC 
reserve 

(89.3%  of  ABC 
reserve) 

Flathead  sole . 

79,633 

66,293 

24,500 

41,793 

4,365 

36,428 

Rock  sole  . 

228,700 

203,800 

85,000 

118,800 

12,605 

Yellowfin  sole  . 

259,700 

238,800 

184,000 

54,800 

5,810 

Table  2— Example  of  Allocation  of  TAC  Among  ICA,  CDQ  Program,  Amendment  80  Program,  and  BSAI 
Trawl  Limited  Access  Fishery  Allocations  for  Flathead  Sole,  Rock  Sole,  and  Yellowfin  Sole  Using 
Final  2014  Harvest  Specification  Amounts  in  Metric  Tons 


Species 

TAC 

ICA 

CDQ 

program 

allocation 

Amendment  80 
program 
allocation 

BSAI  trawl  lim¬ 
ited  access  fish¬ 
ery  allocation 

Flathead  sole  . 

24,500 

5,000 

2,622 

16,879 

0 

Rock  sole  . 

85,000 

8,000 

9,095 

67,905 

0 

Yellowfin  sole  . 

184,000 

2,400 

19,688 

132,205 

29,707 

'I'ablo  3  doscrihe.s  the  allocation  of  the 
AH(^  reserve  among  the  six  (HIQ  grou])s 
hasfid  on  the  f3)Q  iillot;ations  that 
exi.sted  at  the  time  of  puhlication  of  the 
final  2014  and  2015  harvest 
specifications  (79  FR  12108,  March  04, 
2014).  A  matrix  descrihing  the  specific 


allocations  to  each  (3)Q  grouj),  for  ea{;h 
(;i)Q  sj)ecies,  is  available  on  tlu;  Alaska 
K(!gion  W(!h  sit(!  at  http:// 
<ilaskafish(;rics.no(}a.f^ov/cd(j/ 
(illo(:alions/annii(ihn(ilrix2()14.])df.  As 
noted  earlier  in  this  |)reamhle,  the  (11  )Q 
AIKl  re.s(!rve  is  ecpial  to  10.7  |)(!rc(!nt  of 


the  ABCl  ni.serve  for  each  of  these  flatfi.sh 
s])(!cies.  Table  3  describes  the  allocation 
of  the  (ll)Q  AHd  re.serve  based  on  the 
(11 )Q  allocations  to  (li)Q  groups 
ap|)licahle  in  2014. 


Table  3— Example  of  CDQ  ABC  Reserve  Allocations  to  CDQ  Groups  for  Ft  athfad  Sole,  Rock  Sot  e,  and 
Yellowfin  Sole  Using  Final  2014  Harvest  Specification  Amounts  in  Metric  Tons 

[The  allocations  to  each  Ct)Q  group  aro  provided  as  a  porcontago  within  tho  paronthosos) 


CDQ  ABC 

CDQ  group  and  allocation  of  CDQ  ABC  reserve 

reserve 

APICDA 

BBEDC 

CBSFA 

CVRF 

NSEDC 

YDFDA 

Flathead  sole . 

4,365 

875 

921 

387 

G54 

653 

875 

(20.05%) 

(21.09%) 

(8.877o) 

(14.987o) 

(14.967o) 

(20.05%) 

Rock  sole  . 

12,605 

3,034 

2,900 

1,004 

1,379 

1,382 

2,907 

(24.077o) 

(23.00%) 

(7.96%) 

(10.96%) 

(10.96%) 

(23.06%) 

Yellowfin  sole  . 

5,810 

1,610 

1,390 

465 

369 

423 

1,552 

(27.71%) 

(23.927o) 

(8.00%) 

(6.35%) 

(7.29%) 

(26.72%) 

Aleutian  Islands  Pribilof  Community  Development  Association  (APICDA),  Bristol  Bay  Economic  Development  Corporation  (BBEDC),  Central  Bering  Sea  Fisher¬ 
men’s  Association  (CBSFA),  Coastal  Villages  Region  Eund  (CVRF),  Norton  Sound  Economic  Development  Corporation  (NSEDC),  Yukon  Delta  Eisheries  Develop¬ 
ment  Association  (YDFDA). 


Table  4  describes  the  allocation  of  the 
Amendment  80  ABC  reserve  between 
the  two  Amendment  80  cooperatives 
that  applied  for  CQ  in  2014.  In  2014,  all 


Amendment  80  QS  holders  are  members 
of  one  of  these  cooperatives.  The 
allocation  of  ABC  reserve  is  based  on 
the  proportion  of  the  Amendment  80  QS 


of  flathead  sole,  rock  sole,  and  yellowfin 
sole  that  each  Amendment  80 
cooperative  is  assigned.  As  noted  earlier 
in  this  preamble,  the  Amendment  80 
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ABC  reserve  is  equal  to  89.3  percent  of 
the  ABC  reserve  for  each  species. 

Table  4— Example  of  Amendment  80  ABC  Reserve  Allocations  to  Amendment  80  Cooperatives  for  Flathead 
Sole,  Rock  Sole,  and  Yellowfin  Sole  Using  Final  2014  Harvest  Specification  Amounts  in  Metric  Tons 

[The  allocations  to  each  Amendment  80  cooperative  are  provided  as  a  percentage  within  the  parentheses] 


Species 

Amendment 

80  ABC 
reserve 

Amendment  80  cooperative  alloca¬ 
tion  of  amendment  80  ABC  reserve 

Alaska  ground- 
fish  cooperative 
(AGC) 

Alaska  seafood 
cooperative 
(ASC) 

Flathead  sole  . 

36,428 

7,151 

29,277 

(19.63%) 

(80.37%) 

Rock  sole  . 

105,195 

30,054 

75,141 

(28.57%) 

(71.43%) 

Yellowfin  sole . 

48,490 

20,826 

27,664 

(42.95%) 

(57.05%) 

Flatfish  Exchange  Application 

This  proposed  action  would  require 
that  a  CDQ  group  or  an  Amendment  80 
cooperative  would  have  to  submit  a 
Flatfish  Exchange  Application  to  NMFS. 
That  application  would  have  to  be 
approved  by  NMFS,  and  revised  TACs 
would  have  to  be  published  in  the 
Federal  Register,  before  unused  CDQ  or 
CQ  would  be  exchanged  for  a  portion  of 
its  CDQ  ABC  reserve  or  Amendment  80 
reserve.  NMFS’  approval  of  a  Flatfish 
Exchange  Application  is  necessary  to 
ensure  that  ABC’s  are  not  exceeded.  As 
proposed,  NMF’S  would  have  the 
authority  to  disapprove  an  application  if 
it  is  likely  that  an  ABC  will  ho 
(jxcoeded.  This  section  describes  this 
|)rocess  and  associated,  projjo.sed 
regulations,  and  ])n)vi(les  iin  (;xaiuple  of 
a  Flatfish  Exchange. 

NMFS  pro|)o.s(!S  to  revise  regulations 
at  to  (leliiH!  a  “ I'lallish 

I'ixcliange”  as  the  exchange  of  unused 
( :i  )Q,  or  Aniendineiit  80  ( ]Q,  of  Hat  head 
sole,  rock  soh;,  or  yellowlin  sole  in  the 
It.SAI  lor  an  e(|nivaleiit  amount  (in 
metric  Ions)  oKiDQ  ABti  reserve  or 
AiiKnidmenl  80  AIKi  reserve, 
respectively,  ioi  Halhead  s(»le,  rock  sole, 
oi  yellowlin  sole  in  the  It.SAI  olhei  than 
lhes|)ecies  listed  lor  (!xchang(!  on  the 
Flatfish  I'ixchange  A|)|)licat ion  as 
descrihed  in  a  notice  of  adjustment  or 
a|)portiomnent  in  the  Federal  Register. 

NMF.S  propo.ses  to  revise  regulations 
at  ^()79.4(|))  to  d(!scrihe  the  Flatfish 
Exchang(!  Application.  NMF.S  would 
prt)cess  any  completed  Flatfish 
I'ixchange  Ajjplication  snhmitted  hy  a 
(',DQ  group  or  Amendment  80 
cooj)erative.  The  Flatfish  Exchange 
Application  mu.st  specify  the  amounts 
of  flathead  sole,  rock  .sole,  and  yellowfin 
sole  to  be  exchanged,  and  certify  the 
information  submitted  is  true,  correct, 
and  complete.  The  specific 


requirements  of  the  Flatfish  Exchange 
Application  are  provided  on  the  form 
that  would  be  posted  at  the  Alaska 
Region  Web  site:  http:// 
alaskafisheries.noaa.gov  once 
Amendment  105  and  its  implementing 
regulations  become  effective.  All 
Flatfish  Exchange  Applications  would 
be  submitted  electronically  through  the 
Alaska  Region  Web  site:  http:// 
alaskafisheries.noaa.gov.  Currently, 

CDQ  groups  and  Amendment  80 
cooperatives  submit  a  range  of 
applications  and  reports  electronically. 
This  provision  would  be  consi.stent  with 
existing  electronic  .submittal 
requirements  applicable  to  (T)Q  groups 
and  AuKindmont  80  cooperatives  and 
woidd  reduce  administrative*  burden 
and  costs. 

NMF.S’  aj)j)roval  of  a  F  latfish 
I'ixchange  A|)plicatiou  would  he 
i(!(|uired  prior  to  the  u.se  of  the  ( iDQ  or 
CQ  .snhjiict  to  the  Flatfish  I'ixchange. 
NMF.S  would  a|)|)rov(!  tin;  Flatfish 
I'ixchange  Applicat ion  if:  ( I )  The  ( il )Q 
gioiq)  or  Amendment  80  cooperative 
exchanging  flathead  sole,  rock  sole,  or 
yidhtwfin  sole  has  sufficieiil  ( il  )Q  AIK  i 
reserves  or  Amendment  80  AlJti 
Kiseives  for  the  flatfish  sjtecies  for 
which  it  is  reejiiesting  to  increase  its 
( il )Q  or  ( iQ;  (2)  the  ( il )Q  group  or 
Amendment  80  cooperative  recpiesting 
an  exchange  of  flathead  sole,  rock  .sole, 
yellowfin  .sole  (!xchang(!S  an  <!(pial 
amount  of  unn.sed  (il)Q  allocation  or 
nnu.sed  (iQ  for  the  amount  of  flathead 
sol(!,  rock  sole,  or  yellowfin  soh; 
received  from  the  (iDQ  AB(i  reserve  or 
Amendment  80  AB(i  re.serve;  and  (3)  the 
(iDQ  group  or  Amendment  80 
cooperative  has  not  submitted  three 
F’latfi.sh  Exchange  applications,  as 
described  in  the  next  section  of  this 
preamble.  NMFS  notes  that  unused  CDQ 
allocation  could  only  be  exchanged  for 
CDQ  ABC  reserve,  and  unused  C]Q  could 


only  be  exchanged  for  Amendment  80 
ABC  reserve.  Furthermore,  NMFS  notes 
that  a  CDQ  group  could  only  submit  a 
Flatfish  Exchange  Application  for  an 
amount  of  CDQ  ABC  reserve  assigned  to 
that  CDQ  group,  and  an  Amendment  80 
cooperative  could  only  submit  a  Flatfish 
Exchange  Application  for  an  amount  of 
Amendment  80  ABC  reserve  assigned  to 
that  Amendment  80  cooperative. 

Proposed  regulations  at  §  679.4(p)(4) 
would  provide  that  no  Flatfish 
Exchange  would  take  effect  until 
notification  has  been  published  in  the 
Federal  Register  with  a  statement  of  the 
findings  on  which  the  apportionment  or 
adju.stment  is  ha.sed.  This  provision 
would  provide  clear  notification  to  the 
jnihlic  and  the  affected  CDQ  grouj)  or 
Amendment  80  coo|)erative  that  tin; 
Flatfish  I'ixchange  Ap|)li(;ation  has  been 
approved  and  display  the  resulting 
adjustment  in  CDQ  AIKi  reserv(!  ami 
( il )C.^  allocation  for  that  ( il )(.)  grouj),  or 
the  resulting  adjustment  in  Ameudmeut 
80  AIK  i  reserve  and  ( i(.)  for  that 
Ameudmeut  80  coojxaati vt;. 

I’rojjostid  regidatioiis  at  (i7*t.4(|))(r)) 
would  |)rovide  that  each  NMF.S 
aj)|)roved  Flatfish  I'ixchange  A|i|)licatiou 
is  debited  as  one  Flatfish  I'ixchange,  and 
that  an  a|)|)roved  Flatfish  I'ixchange  is 
effective  on  the  date  of  |)uhlicatiou  of 
the  notice  of  adjustment  or 
a|)|)ortionmenl  in  the  Federal  Register. 
NMF'.S  |)ro|)o.ses  to  revi.sc!  reguliitions  at 
§ ()79.31  (d)  to  note;  that  (iDQ  grouj)s 
would  need  tc)  suhmit  and  have  NMI'’.S 
ajjjjrove  a  Flatfish  I'ixchange 
Aj)j)lication  to  acce.ss  their  (iDQ  AB(i 
reserve.  Similarly,  NMFS  jjropo.ses  to 
revise  regulations  at  §  (>79.91  (i)(3)  to 
note  that  Amendment  80  cooperatives 
would  need  to  submit  and  have  NMF’S 
approve  a  Flatfish  Exchange 
Application  to  access  their  Amendment 
80  ABC  reserve. 
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To  aid  the  reader,  an  example  of  a  2014  and  2015  harvest  specifications  exchange  1,500  mt  of  unused  flathead 

Flatfish  Exchange  is  provided  in  Table  and  described  in  Table  4  of  this  sole  CQ,  and  2,000  mt  of  unused  rock 

5.  For  this  example,  NMFS  assumes  that  preamble.  This  example  assumes  that  sole  CQ.  No  net  change  in  the  total 
the  Amendment  80  cooperative,  Alaska  ASC  has  not  previously  engaged  in  any  flatfish  available  for  harvest  to  the  ASC 

Seafood  Cooperative  (ASC),  has  Flatfish  Exchanges,  has  an  adequate  would  result,  but  the  Amendment  80 

submitted,  and  NMFS  has  approved,  a  amount  of  unused  CQ  remaining,  and  cooperative  would  gain  additional 

Flatfish  Exchange  Application.  This  has  adequate  ABC  reserve.  In  this  access  to  yellowfin  sole  and  forego 

example  assumes  the  2014  allocations  of  example,  ASC  is  requesting  an  access  to  flathead  sole  and  rock  sole. 

Amendment  80  ABC  reserve  that  ASC  additional  3,500  mt  of  yellowfin  sole  CQ 
would  receive  are  based  on  the  final  from  its  ABC  reserve,  for  which  it  would 


Table  5— Example  of  Flatfish  Exchange  by  an  Amendment  80  Cooperative  (ASC)  for  Flathead  Sole,  Rock 
Sole,  and  Yellowfin  Sole  Using  Final  2014  Annual  Harvest  Specification  Amounts  in  Metric  Tons 


Before  exchange 

Exchange 

After  exchange 

Species 

ASC 

ABC 

reserve  before 
flatfish  exchange 

ASC  CQ 
before  flatfish 
exchange 

Adjustment  to 
ABC  reserve 
amount 

Adjustment  to 
CQ  amount 

ASC 

ABC 

reserve  after  flat¬ 
fish  exchange 

ASC  CQ  after 
flatfish  exchange 

Flathead  sole  . 

29,277 

13,566 

+1,500 

1,500 

30,777 
(+1 ,500) 

12,066 

(-1,500) 

Rock  sole  . 

75,141 

48,505 

+2,000 

-2,000 

77,141 

(+2,000) 

46,505 

(-2,000) 

Yellowfin  sole  . 

27,664 

75,426 

-  3,500 

+3,500 

24,164 
( -  3,500) 

78,926 

(+3,500) 

Sum . 

132,082 

137,497 

0 

0 

132,082 

137,497 

As  noted  earlier  in  this  ])reamblo  and 
illustrated  in  Table  5,  under  this 
proposed  action  there  woidd  bo  no  net 
change  in  the  total  available  sum  of 
flathead  sole,  rock  sole,  and  yellowfin 
sole  available  for  harvest  as  CDQ  or  CQ. 
However,  CDQ  groups  or  Amendment 
80  cooperatives  could  use  Flatfish 
Exchanges  to  increase  the  available  CDQ 
or  CQ  of  one  or  two  flatfish  species,  by 
foregoing  an  amount  of  unused  CDQ  or 
CQ  for  another  flatfish  species,  but  not 
maximize  the  harvest  of  all  three  flatfish 
species  during  a  calendar  year.  In  the 
example  provided  in  Table  5,  the  ASC 
cooperative  has  increased  the  amount  of 
yellowfin  sole  available  for  harvest.  In 
this  example,  ASC  would  reduce  the 
amount  of  yellowfin  sole  ABC  reserve 
available  to  exchange  for  flathead  sole 
or  rock  sole  CQ  in  future  exchanges.  As 
is  clear  from  the  example,  there  is  no 
net  increase  in  the  ABC  reserve,  as 
summed  across  the  three  flatfish  species 
as  a  result  of  this  exchange.  Moreover, 
Table  5  clarifies  that  Flatfish  Exchanges 
will  result  in  the  same  sum  of  flathead 
sole,  rock  sole,  and  yellowfin  sole 
available  for  harvest  before,  and  after 
the  exchange. 

NMFS  is  proposing  regulations  at 
§  679.4(p)(3)  to  provide  that  NMFS 
would  not  approve  any  Flatfish 
Exchange  that  could  result  in  exceeding 
an  ABC  or  ABC  reserve  for  a  species.  As 
proposed,  this  method  for  implementing 
Flatfish  Exchanges  is  designed  to  ensure 
that  although  an  individual  flatfish  TAC 
could  be  exceeded,  the  ABC  will  not  be 


exceeded.  As  proposed,  NML’S  woidd 
have  the  authority  to  disapprove  an 
application  if  NMFS  determines  it  is 
likely  that  an  ABC  will  be  exceeded 
because  of  fishing  effort  in  another 
groundfish  fishery.  For  example,  the 
risk  of  exceeding  an  ABC  could  arise  if 
incidental  catch  of  the  allocated  flatfish 
species  in  other  fisheries  (e.g.,  catch  of 
yellowfin  sole  by  AFA  vessels  in  the 
BSAI  pollock  fishery)  was  much  higher 
than  anticipated.  NMFS  will  review 
each  Flatfish  Exchange  Application  and 
consider  approval  or  disapproval  in 
light  of  incidental  catch  levels  occurring 
in  other  groundfish  fisheries.  NMFS 
would  consider  the  amount  of 
incidental  harvest  under  the  ICAs  and 
the  amount  of  harvest  in  the  yellowfin 
sole  BSAI  limited  access  fishery  before 
a  Flatfish  Exchange  Application  would 
be  approved.  For  example,  if  the  ICAs 
for  flathead  sole,  rock  sole,  or  yellowfin 
sole  were  exceeded,  or  the  BSAI  trawl 
limited  access  fishery  exceeded  its 
yellowfin  sole  allocation,  NMFS  would 
not  approve  a  Flatfish  Exchange 
Application  to  harx^est  from  an  ABC 
reserve  if  the  exchange  would  cause  a 
species’  ABC  to  be  exceeded.  Moreover, 
NMFS  would  consider  increases  in  an 
Amendment  80  cooperative’s  CQ  from 
unused  ICAs  or  reallocations  of 
yellowfin  sole  fi’om  the  BSAI  limited 
access  fishery,  and  inter-cooperative  CQ 
or  CDQ  transfers,  before  approving  a 
Flatfish  Exchange  Application  to  ensure 
accurate  amounts  in  CDQ  allocation  and 
CQ  accounts. 


As  noted  earlier  in  this  preamble. 
Flatfish  Exchanges  would  not  he 
effective  until  publication  of  a  notice  in 
the  Federal  Register.  The  requirement 
for  publication  in  the  Federal  Register 
would  allow  NMFS  to  fully  consider  the 
Flatfish  Exchange  Application  and  total 
catch  of  flathead  sole,  rock  sole,  and 
yellowfin  sole.  NMFS  could  disapprove 
the  Flatfish  Exchange  if,  upon  further 
review  of  the  Flatfish  Exchange 
Application  and  all  other  sources  of 
catch,  approval  of  the  Flatfish  Exchange 
Application  could  cause  an  ABC  or  ABC 
reserve  to  be  exceeded.  NMFS  believes 
that  any  such  situation  is  highly 
unlikely  given  methods  in  place  to 
accurately  track  catch,  but  this 
provision  would  ensure  proper 
accounting  before  any  Flatfish  Exchange 
is  approved. 

To  further  simplify  the  catch 
accounting  for  Flatfish  Exchanges, 
NMFS  proposes  regulations  at 
§  679.4(p)(3)(vii)  to  clarify  that  Flatfish 
Exchanges  would  not  be  approved 
unless  the  Flatfish  Exchange 
Application  is  received  and  approved 
by  NMFS  during  the  same  calendar  year 
that  the  Flatfish  Exchange  would  be 
implemented.  As  described  earlier  in 
this  preamble,  CDQ  groups  and 
Amendment  80  cooperatives  have 
initiated  CDQ  and  CQ  transfers  at  the 
end  of  the  year  to  account  for  catch  that 
occurred  earlier  during  the  year.  This 
proposed  provision  would  clarify  that 
all  Flatfish  Exchanges  would  need  to  be 
completed  and  received  by  NMFS  prior 
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the  end  of  the  calendar  year  to  ensure 
proper  accounting  for  catch  and  ABC 
reserves.  NMFS  notes  that  CDQ  groups 
and  Amendment  80  cooperatives  would 
need  to  submit  a  Flatfish  Exchange 
Application  prior  to  the  end  of  the 
calendar  year  that  the  exchange  would 
occur  to  allow  for  at  least  10  business 
days  for  NMFS  review  and  approve  (or 
deny)  the  Flatfish  Exchange  Application 
(i.e.,  publication  in  the  Federal 
Register). 

The  Council  considered  and  rejected 
alternatives  that  would  have  either 
limited  the  ability  to  exchange  flathead 
sole  or  rock  sole  ABC  reserve  for 
yellowfin  sole  CQ,  or  limit  the 
maximum  amount  of  yellowfin  sole  CiQ 
that  c:ould  be  received  through  a  Flatfish 
I'ixchange  (.see  Section  1.8.4  of  the  KIR/ 
IKFA  pro])ared  for  this  action).  These 
iiKsasures  were  considered  as  a  way  to 
mitigate  ])otential  adverse  impacts  of 
additional  harve.st  opportuniti(!S  that  a 
I'latfish  I'ixchange  could  provide  to 
AnHiiidinent  80  cooj)erative.s  relative  to 
other  fishery  participants.  Participants 
in  the  yellowfin  sole  fishery  in  the  BSAl 
trawl  limited  access  sector  rai.sed 
specific  concerns.  'I'he  Council  and 
NMFS  rejected  these  alternative 
approaches  becau.se  the  Council  and 
NMFS  have  the  ability  to  set  the  TACi 
amounts  and  modify  the  yellowfin  .sole 
ABC  reserve  under  this  proposed  action 
based  on  a  broad  range  of  biological  and 
socioeconomic  factors,  including  the 
potential  impact  on  the  yellowfin  sole 
BSAI  trawl  limited  access  fishery  during 
the  annual  harvest  specifications 
process.  Section  1.4.6  of  the  RIR/IRFA 
provides  additional  detail  on  these 
alternatives  considered  but  not  selected 
for  this  proposed  action. 

Flatfish  Exchange  Limits 

NMFS  proposes  to  revise  regulations 
at  §  6 79.4 (p) (5)  to  limit  to  three  the 
number  of  Flatfish  Exchanges  each  CDQ 
group  or  Amendment  80  cooperative 
could  execute  within  a  fishing  year  to 
limit  the  administrative  burden 
associated  with  Flatfish  Exchanges.  The 
Council  and  NMFS  considered  an 
option  that  would  not  limit  the  number 
of  Flatfish  Exchanges.  However,  as 
noted  in  Section  1.8.3  of  the  RIR/IRFA, 
unlimited  Flatfish  Exchanges  would 
increase  administrative  burden  and 
costs  for  NMFS,  and  was  not  deemed  as 
necessary  to  provide  adequate 
opportunities  for  CDQ  groups  and 
Amendment  80  cooperatives  to  engage 
in  Flatfish  Exchanges  for  additional 
harvest  opportunities.  For  example,  a 
CDQ  group  could  exchange  unused 
yellowfin  sole  CDQ  allocation  for  an 
equal  tonnage  of  rock  sole  CDQ  ABC 
reserve  early  in  the  year  if  such  a  need 


is  projected.  Subsequently,  the  same 
CDQ  group  could  exchange  any  unused 
yellowfin  sole  CDQ  allocation  for  an 
equal  tonnage  of  flathead  sole  or  rock 
sole  ABC  reserve  if  needed  later  in  the 
year.  This  would  still  provide  CDQ 
group  an  opportunity  for  a  final  Flatfish 
Exchange  by  the  end  of  the  calendar 
year  if  needed.  The  Council 
recommended,  and  NMFS  proposes  an 
annual  limit  of  three  Flatfish  Exchanges 
based  on  input  from  CDQ  groups, 
Amendment  80  cooperatives,  and  the 
need  to  balance  the  administrative 
concerns  raised  by  NMFS.  As.suming 
that  the  same  number  of  C^DQ  groups 
(six)  and  Amendment  80  cooperatives 
(two)  that  existed  in  2014  exi.st  in  future 
years,  NMFS  could  proce.ss  a  maximum 
of  24  Flatfish  Exchanges  ])er  year. 

Preliminary  Amendment  fit)  (inoperative 
Flatfish  Exchange  Report 

NMF.S  ])rojK).so.s  to  revi.se  regulations 
at  §  ti7{J.5(.s)(7)  to  re(juire  each 
Amendment  80  cooperative  to  submit 
annually  to  the  Ciouncil  a  Rreliminary 
Amendment  80  Coo])erative  Flatfish 
Exchange  Report  revi(!wing  the  use  of 
the  cooperative’s  Amendment  80  AB(i 
reserve  for  flathead  sole,  rock  .sole,  and 
yellowfin  sole.  Each  Amendment  80 
cooperative  would  report  the  number  of 
ve.ssels  u.sod  to  harvest  the  Amendment 
80  cooperative’s  quota;  the  number  of 
Flatfish  Exchanges  and  dates  those 
exchanges  were  approved;  the  types  and 
amounts  of  CQ  and  Amendment  80  ABC 
reserve  used;  and  the  dates,  types,  and 
amounts  of  inter-cooperative  CQ 
transfers.  This  report  would  be  due  to 
the  Council  by  December  1  of  each  year. 
This  report  would  allow  the  Council, 
during  the  annual  harvest  specifications 
process,  to  assess  the  use  of  Flatfish 
Exchanges,  the  use  of  CQ,  and  weigh  the 
potential  socioeconomic  impact  of 
Flatfish  Exchanges  before  establishing 
the  ABC  reserve.  The  Council  would 
make  this  report  available  to  the  public. 

NMFS  is  not  proposing  to  require 
Amendment  80  cooperatives  to  disclose 
catch  data  that  may  be  considered 
confidential.  When  the  Coimcil 
recommended  this  proposed  action,  it 
requested  that  NMFS  implement 
Federal  regulations  that  would  require 
each  Amendment  80  cooperative  to 
provide  catch  information  for  flathead 
sole,  rock  sole,  and  yellowfin  sole  catch 
as  part  of  this  new  proposed  reporting 
requirement.  However,  Amendment  80 
cooperative  catch  data  at  this  level  of 
fisheries  participation  currently  is 
considered  confidential  and  therefore 
protected  under  section  402  of  the 
Magnuson-Stevens  Act  (16  U.S.C. 
1881a).  Therefore,  these  data  cannot  be 
disclosed  to  the  Council  or  the  public. 


NMFS  notes  that  information  on 
aggregate  catch  by  all  vessels  operating 
in  the  BSAI  are  available  by  species  at 
NMFS  Web  site  at  http:// 
alaskafisheries.noaa.gov  or  could  be 
provided  to  the  Council  on  request  at 
the  December  meeting,  or  any  time  prior 
to  that  meeting. 

NMFS  has  issued  a  proposed  rule 
that,  if  implemented,  will  provide 
additional  clarification  on  the  release  of 
catch  information  under  “limited  access 
privilege”  programs,  as  defined  under 
the  Magnuson-Stevens  Act  (see  77  FR 
30486,  May  23,  2012).  As  propo.sed,  that 
rule  addresses  the  release  of  catch 
information  collected  under  the 
Amendment  80  Program.  NMFS  is 
currently  in  the  process  of  developing  a 
final  rule  for  that  propo.sed  rule. 

Hecau.se  that  proposed  rule  broadly 
addresses  the  rehnise  of  coufidential 
data  under  .section  402  of  the 
Magnn.son-.St(;ven.s  Act,  it  coidd  provide 
for  the  release!  of  the  currently- 
confidential  catch  information  on 
Hathead  sole,  rock  sole,  and  yellowfin 
.sole  the  (Council  requested  when  it 
recommended  this  propo.sed  action.  If 
that  final  rule  jerovides  additional 
clarification  on  the  amount  and  type  of 
data  that  may  be  released  hy 
Amendment  80  cooperatives  prior  to  the 
publication  of  a  final  rule  for  this 
proposed  action  (if  approved),  then 
NMFS  would  amend  the  rule  proposed 
here  so  that  the  final  rule  accommodates 
the  specific  catch  information  requests 
made  by  the  Council. 

The  proposed  reporting  requirements 
are  intended  to  maintain  a  transparent 
groundfish  harvest  specifications 
process  while  providing  the  Council 
and  the  public  additional  information 
that  could  be  used  to  identify  any 
fishery  impacts  of  this  proposed  action 
on  non- Amendment  80  cooperative 
participants.  The  Council  and  NMFS 
acknowledged  that  the  use  of  the 
flexibility  provided  by  this  proposed 
rule  could  have  impacts  on  other  fishery 
participants,  which  were  previously 
assessed  (see  Categorical  Exclusion,  see 
ADDRESSES),  but  could  be  better 
understood  by  obtaining  information  on 
the  use  of  CQ  transfers  and  Flatfish 
Exchanges  by  Amendment  80 
cooperatives.  For  example,  the  use  of 
Flatfish  Exchanges  could  allow 
additional  access  to  markets  or  modify 
the  timing  of  harvests  that  may  have 
socioeconomic  impacts  on  non- 
Amendment  80  Program  fisheries  (see 
Sections  1.8. 2. 3  and  1.8. 2.4  of  the  RIR/ 
IRFA  prepared  for  this  action  for  more 
detail). 

The  Council  and  NMFS  determined 
the  best  way  to  monitor  potential 
socioeconomic  changes  in  non- 
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Amendment  80  Program  fisheries  would 
be  to  review  the  transfers  of  flathead 
sole,  rock  sole,  and  yellowfin  sole  CQ 
among  Amendment  80  cooperatives, 
and  the  amount  of  Amendment  80  ABC 
reserves  used  by  Amendment  80 
cooperatives.  Reporting  the  amounts 
and  frequency  of  Flatfish  Exchanges 
(and  CQ  transfers)  could  aid  the 
Council,  NMFS,  and  the  public  in 
providing  a  greater  understanding  of  the 
relative  impacts  of  this  proposed  action 
on  harvests  of  flathead  sole,  rock  sole, 
and  yellowfin  sole.  The  Preliminary 
Amendment  80  Cooperative  Flatfish 
Exchange  Report  would  provide  the 
Council,  NMFS,  and  the  public  with 
specific  data  on  the  timing  and  amount 
CQ  transferred  between  cooperatives, 
and  the  number  and  amounts  of  flathead 
sole,  rock  sole,  and  yellowfin  sole 
exchanged  through  Flatfish  Exchanges. 

The  proposed  Preliminary 
Amendment  80  Cooperative  Flatfish 
Exchange  Report  would  be  integrated 
into  the  annual  harvest  specifications 
process.  The  Council  would  receive  the 
reports,  receive  public  comment  on 
these  reports,  and  incorporate  that 
information  in  its  ABC  reserve 
decisions.  Under  this  proposed  action, 
the  Council  would  use  these  data  when 
deciding  whether  to  recommend  ABC 
reserve  amounts  below  the  ABC  surplus 
amounts  for  flathead  sole,  rock  sole,  and 
yellowfin  sole.  This  proposed  reporting 
requirement  is  intended  to  maximize 
the  Council’s  ability  to  consider  factors 
that  it  may  not  otherwise  have  available 
relating  to  the  use  of  flathead  sole,  rock 
sole,  and  yellowfin  sole  when  it 
considers  establishing  an  ABC  reserve 
during  its  December  Council  meeting. 

This  proposed  action  would  not 
modify  existing  reporting  requirements 
for  the  CDQ  groups.  The  Council  did  not 
recommend,  and  this  proposed  rule 
would  not  propose  a  similar  report  from 
CDQ  groups,  given  the  small  amount  of 
the  ABC  reserve  (10.7  percent)  allocated 
to  CDQ  Program,  and  the  limited  impact 
that  the  use  of  Flatfish  Exchanges  by 
CDQ  groups  would  be  likely  to  have  on 
other  fishery  participants.  The  potential 
impact  of  the  use  of  the  CDQ  ABC 
reserve  is  limited  by  the  fact  that  the 
CDQ  ABC  reserve  is  allocated  among  six 
CDQ  groups,  and  no  one  CDQ  group  is 
likely  to  be  able  to  substantially  increase 
its  harvests  relative  to  the  TAC  for  any 
species  under  this  proposed  action  (see 
Tables  1  and  3  of  this  preamble  for  an 
example  of  the  amoimt  of  TAC  and  ABC 
reserve  available  to  each  CDQ  group). 
This  proposed  rule  would  not  modify 
existing  regulations  that  require  each 
Amendment  80  cooperative  to  submit 
an  Annual  Amendment  80  cooperative 
report  (see  regulations  at  §  679.5(s)(6)). 


Classification 

Pursuant  to  section  304(b)(1)(A)  and 
305(d)  of  the  Magnuson-Stevens  Act,  the 
NMFS  Assistant  Administrator  has 
determined  that  Amendment  105  to  the 
BSAl  FMP  and  this  proposed  rule  are 
consistent  with  the  BSAl  FMP, 
provisions  of  the  Magnuson-Stevens  Act 
and  other  applicable  law,  subject  to 
further  consideration  after  public 
comment. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

An  IRFA  was  prepared,  as  required  by 
section  603  of  the  Regulatory  Flexibility 
Act  (RFA).  The  IRFA  describes  the 
economic  impact  this  proposed  rule,  if 
adopted,  would  have  on  small  entities. 

A  description  of  the  action,  why  it  is 
being  considered,  and  the  legal  basis  for 
this  action  are  contained  at  the 
beginning  of  this  section  and  in  the 
SUMMARY  section  of  the  preamble  and 
are  not  repeated  here.  Each  of  the 
statutory  requirements  of  section  603(b) 
and  (c)  has  been  addressed  and  is 
summarized  as  follows.  A  copy  of  the 
complete  IRFA  is  available  from  NMFS 
(see  ADDRESSES). 

Number  and  Description  of  Small 
Entities  Regulated  by  the  Proposed 
Action 

CDQ  groups  and  Amendment  80 
cooperatives  are  directly  regulated 
through  this  proposed  action  through 
their  allocations  of  harvesting  privileges 
for  flathead  sole,  rock  sole,  and 
yellowfin  sole. 

On  June  20,  2013,  the  Small  Business 
Administration  (SBA)  issued  a  final  rule 
revising  the  small  business  size 
standards  for  several  industries  effective 
July  22,  2013.  78  FR  37398  (June  20, 
2013).  The  rule  increased  the  size 
standard  for  Finfish  Fishing  from  $4.0  to 
19.0  million,  Shellfish  Fishing  from  $4.0 
to  5.0  million,  and  Other  Marine  Fishing 
from  $4.0  to  7.0  million.  Id.  at  37400 
(Table  1).  The  new  size  standards  were 
used  to  prepare  the  IRFA  for  this  action. 

All  the  vessels  and  companies 
participating  in  the  Amendment  80 
sector  have  been  affiliated  with  one  of 
two  Amendment  80  cooperatives,  the 
Alaska  Seafood  Cooperative  or  the 
Alaska  Groundfish  Cooperative,  since 
2011.  The  most  recent  gross  revenue 
data  for  Amendment  80  cooperatives  is 
from  2011,  and  these  data  indicate  that 
the  total  gross  revenues  earned  by  the 
vessels  in  each  of  the  Amendment  80 
cooperatives  exceed  $19.0  million. 

Thus,  the  vessels  and  companies 
participating  in  Amendment  80 
cooperatives  are  all  large  entities,  either 
by  virtue  of  their  own  gross  revenues  or 


by  virtue  of  their  affiliation  with  other 
large  entities  through  their  cooperative 
membership.  Therefore,  this  analysis 
addresses  the  impact  on  the  directly 
regulated  small  entities  (i.e.,  CDQ 
groups)  and  not  Amendment  80 
cooperatives. 

Tne  six  CDQ  groups  are  all  small 
entities  by  virtue  of  their  non-profit 
status.  These  groups  include  Aleutian 
Pribilof  Island  Community  Development 
Association,  Bristol  Bay  Economic 
Development  Corporation,  Central 
Bering  Sea  Fishermen’s  Association, 
Coastal  Villages  Region  Fund,  Norton 
Sound  Economic  Development 
Corporation,  and  Yukon  Delta  Fisheries 
Development  Association.  Each  of  these 
groups  is  organized  as  an  independently 
owned  and  operated  not-for-profit  entity 
and  none  is  dominant  in  its  field; 
consequently,  each  is  a  “small  entity” 
under  the  RFA. 

All  six  CDQ  groups  annually  are 
allocated  groundfish,  halibut,  and  crab 
CDQ  allocations.  These  groups 
participate,  either  directly  or  indirectly, 
in  the  commercial  harvest  of  these 
allocations.  Commercially  valuable 
allocations  include  (among  others) 

Alaska  pollock.  Pacific  cod,  sablefish. 
Pacific  halibut,  Greenland  turbot,  Atka 
mackerel,  various  flatfish  species,  as 
well  as  king  and  Tanner  crab.  CDQ 
groups  receive  royalties  from  the 
successful  harvest  of  CDQ  by 
commercial  fishing  companies,  as  well 
as  access  to  employment  and  training 
opportunities  for  their  communities’ 
residents.  Royalties  and  income  from 
CDQ  harvesting  activities  are  used  to 
fund  economic  development  projects  in 
CDQ  communities.  In  2011,  the  six  CDQ 
groups  earned  approximately  $311.5 
million  in  royalties  (i.e.,  gross  revenues) 
from  the  harvest  of  CDQ  allocations. 

CDQ  Program  activities  are  discussed  in 
detail  in  Section  1.6  of  the  RIR/IRFA 
prepared  for  this  action. 

Duplicate,  Overlapping,  or  Conflicting 
Federal  Rules 

No  duplication,  overlap  or  conflict 
between  this  proposed  action  and 
existing  Federal  rules  has  been 
identified. 

Description  of  Significant  Alternatives 
That  Minimize  Adverse  Impacts  on 
Small  Entities 

An  IRFA  also  requires  a  description  of 
any  significant  alternatives  to  the 
preferred  alternative  (Alternative  3, 
option  1  described  below)  that 
accomplish  the  stated  objectives,  are 
consistent  with  applicable  statutes,  and 
that  would  minimize  any  significant 
economic  impact  of  the  proposed  rule 
on  small  entities.  The  suite  of  potential 
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actions  includes  three  alternatives  and 
associated  options.  A  detailed 
description  of  these  alternatives  and 
options  is  provided  in  Section  1.4  of  the 
RIR/IRFA  prepared  for  this  action. 

Alternative  1  is  the  status  quo,  and 
does  not  provide  additional  harvesting 
flexibility  for  flathead  sole,  rock  sole,  or 
yellowfin  sole  to  CDQ  groups. 

Alternative  2  would  establish  a  CDQ 
ABC  reserve  for  flathead  sole,  rock  sole, 
or  yellowfin  sole  that  is  allocated  among 
CDQ  groups  equal  to  10.7  percent  of  the 
ABC  surplus  for  each  species,  while 
Alternative  3  would  allow  the  Council 
or  NMFS  to  establish  a  CDQ  ABC 
reserve  for  flathead  sole,  rock  sole,  or 
yellowfin  sole  that  is  allocated  among 
CDQ  groups  that  may  be  less  than  or 
equal  to  10.7  percent  of  the  ABC  surplus 
for  each  species  after  considering 
socioeconomic  or  biological 
considerations. 

Alternative  2  is  less  restrictive,  and 
thus  has  fewer  adverse  impacts  on  the 
directly  regulated  CDQ  groups.  While 
Alternative  2  may  be  less  restrictive  to 
CDQ  groups.  Alternative  3  was  adopted 
because  it  provides  the  Council 
flexibility  to  address  socioeconomic  or 
biological  considerations  during  the 
annual  harvest  specifications  process. 
The  Council  and  NMFS  may  deem  it 
appropriate  to  set  the  ABC  reserve 
below  the  ABC  surplus  to  accommodate 
potential  harvests  of  non-target  species 
greater  than  the  ICA.  Similarly,  the 
Council  may  recommend  establishing 
an  ABC  reserve  less  than  the  ABC 
surplus  to  accommodate  market 
conditions. 

The  Council  also  considered  three 
options  that  could  apply  to  either 
Alternative  2  or  Alternative  3;  however, 
options  2  and  3  are  mutually  exclusive. 
Option  1  would  establish  an  ABC 
surplus,  ABC  reserve,  and  CDQ  ABC 
reserve  for  flathead  sole,  rock  sole,  and 
yellowfin  sole,  but  limit  the  number  of 
Flatfish  Exchanges  to  no  more  than 
three  Flatfish  Exchanges  per  CDQ  group 
per  calendar  year.  Option  2  would 
create  an  ABC  surplus,  ABC  reserve, 
and  CDQ  ABC  reserve  only  for  flathead 
sole  and  rock  sole.  Option  3  limits  the 
maximum  amount  of  the  ABC  surplus, 
ABC  reserve,  and  CDQ  ABC  reserve  for 
yellowfin  sole  available  to  CDQ  groups. 
Options  2  and  3  are  more  restrictive 
than  Option  1  and  provide  fewer 
opportunities  for  CDQ  groups  to  use 
Flatfish  Exchanges  to  maximize  their 
harvests,  particularly  their  harvests  of 
yellowfin  sole.  Therefore,  Options  2  or 
3  would  have  more  adverse  impacts  on 
CDQ  groups  than  the  preferred 
alternative,  which  combines  Alternative 
3  and  Option  1. 


Option  1,  which  limits  CDQ  groups  to 
three  Flatfish  Exchanges  during  a  year, 
is  more  restrictive  than  the  adoption  of 
Alternative  3  without  the  option. 
Alternative  3  without  Option  1  would 
not  limit  the  number  of  Flatfish 
Exchanges  that  a  CDQ  group  could 
undertake  each  calendar  year.  However, 
Option  1  was  meant  to  limit  the 
potential  administrative  burden  and 
costs  on  NMFS  of  the  proposed  action. 

As  explained  in  Section  1.8.3  of  the 
RIR/IRFA  prepared  for  this  action,  the 
Council  determined  and  NMFS  agreed 
that  a  maximum  of  three  Flatfish 
Exchanges  per  calendar  year  per  CDQ 
group  would  meet  the  goals  and 
objectives  for  the  proposed  action, 
would  not  unduly  constrain  CDQ 
groups,  and  would  reduce 
administrative  burden  and  costs  on 
NMFS.  The  Flatfish  Exchange  limits  are 
intended  to  allow  the  CDQ  groups  to 
make  an  adequate  number  of  exchanges 
needed  to  accommodate  uncertain 
harvesting  conditions  throughout  the 
year  as  described  earlier  in  the  preamble 
and  in  Section  1.6.1  of  the  RIR/IRFA 
prepared  for  this  action. 

Projected  Reporting,  Recordkeeping, 
and  Other  Compliance  Requirements 

This  action  is  projected  to  have  a 
negligible  impact  on  the  recordkeeping 
and  reporting  requirements  of  CDQ 
groups  participating  in  the  BSAI 
groundfish  fisheries.  The  regulations 
proposed  under  this  amendment 
directly  impact  the  recordkeeping  and 
reporting  requirements  of  Amendment 
80  cooperatives,  but  not  those  of  the 
CDQ  groups.  Under  this  action,  NMFS 
would  not  require  the  directly  regulated 
small  entities  (i.e.,  CDQ  groups)  to 
annually  report  data  on  Flatfish 
Exchanges.  Moreover,  the  decision  to 
submit  a  Flatfish  Exchange  Application 
is  entirely  voluntary  on  the  part  of  all 
affected  entities.  If  a  CDQ  group  chooses 
to  submit  a  Flatfish  Exchange 
Application,  it  will  need  to  submit  the 
information  required.  The  information 
required  in  a  Flatfish  Exchange 
Application  is  similar  to  the  information 
already  required  by  for  transfers  of  CDQ 
allocations  among  CDQ  groups  (see 
regulations  at  §679.5(n)).  Some 
recordkeeping  and  reporting 
requirements  would  be  required  by 
Amendment  80  cooperatives,  which  are 
considered  large  entities  and  is  not 
addressed  further  here. 

Collection-of-Information  Requirements 

This  proposed  rule  contains 
collection-of-information  requirements 
subject  to  review  and  approval  by  OMB 
under  the  Paperwork  Reduction  Act 
(PRA).  These  requirements  have  been 


submitted  to  OMB  for  approval  under 
OMB  Control  Number  0648-0565. 

Public  reporting  bvuden  is  estimated  to 
average  30  minutes  for  the  Flatfish 
Exchange  Application  and  25  hours  for 
Preliminary  Amendment  80  Cooperative 
Flatfish  Exchange  Report.  The  estimated 
response  times  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Public  comment  is  sought  regarding; 
Whether  this  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  burden  estimate; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  collecting  the  information, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Send  comments 
on  these  or  any  other  aspects  of  the 
collection  of  information  to  NMFS  at  the 
ADDRESSES  above,  and  email  to  OIRA_ 
Submission@omb.eop.gov,  or  fax  to 
(202)  395-7285. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  vmless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Number. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  24,  2014. 

Eileen  Sobeck, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.;  3631  et  seq.;  Pub.  L.  108-447. 

■  2.  In  §  679.2,  add  definitions  for  “ABC 
reserve”;  “ABC  surplus”;  “Amendment 
80  ABC  reserve”;  “CDQ  ABC  reserve”; 
and  “Flatfish  Exchange”  in  alphabetical 
order  to  read  as  follows: 

§679.2  Definitions. 

*  ★  *  ★  * 
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ABC  reserve  means,  for  purposes  of 
flathead  sole,  rock  sole,  and  yellowfin 
sole  in  the  BSAl,  an  amount,  not  to 
exceed  the  ABC  surplus,  that  may  he 
reduced  for  social,  economic,  or 
ecological  considerations  according  to 
§679.20(b){lKiii). 

ABC  surplus  means,  for  purposes  of 
flathead  sole,  rock  sole,  and  yellowfin 
sole  in  the  BSAI,  the  difference  between 
each  species’  annual  ABC  and  TAC. 

lUc  llf  *  *  * 

Amendment  80  ABC  reserve  means 
the  amount  of  the  flathead  sole,  rock 
sole,  or  yellowfin  sole  ABC  reserve  that 
remains  after  designating  the  amount 
assigned  to  the  CDQ  ABC  reserve  and 
that  is  allocated  among  Amendment  80 
cooperatives  as  calculated  annually  as 
described  at  §  679.91(i)(2). 
***** 

CDQ  ABC  reserve  means  10.7  percent 
of  the  amount  of  the  flathead  sole,  rock 
sole,  or  yellowfin  sole  ABC  reserve  that 
is  allocated  among  the  CDQ  groups  as 
calculated  annually  as  described  at 
§  679.31(b)(4). 

***** 

Flatfish  Exchange  means  the 
exchange  of  unused  CDQ,  or 
Amendment  80  CQ,  of  flathead  sole, 
rock  sole,  or  yellowfin  sole  in  the  BSAl 
for  an  equivalent  amount  (in  metric 
tons)  of  CDQ  ABC  reserve  or 
Amendment  80  ABC  reserve, 
respectively,  for  flathead  sole,  rock  sole, 
or  yellowfin  sole  in  the  BSAl  other  than 
the  species  listed  for  exchange  on  the 
Flatfish  Exchange  Application  as 
described  in  a  notice  of  adjustment  or 
apportionment  in  the  Federal  Register. 
***** 

■  3.  In  §  679.4,  add  paragraph  (p)  to  read 
as  follows: 

§  679.4  Permits. 

***** 

(p)  Flatfish  Exchange  Application.  (1) 
Completed  application.  NMFS  will 
process  only  completed  Flatfish 
Exchange  Applications  submitted  by 
CDQ  groups  or  Amendment  80 
cooperatives. 

(2)  Certification.  The  designated 
representative  must  log  into  the  Alaska 
Region  Online  application  Web  site  and 
complete  an  exchange  application  form 
provided  on  the  Web  site.  By  using  the 
NMFS  ID,  password,  and  Transfer  Key 
and  submitting  the  Flatfish  Exchange 
Application,  the  designated 
representative  certifies  that  all 
information  submitted  is  true,  correct, 
and  complete. 

(3)  Approval.  A  CDQ  group  or 
Amendment  80  cooperative  must 
receive  NMFS’  approval  of  a  Flatfish 
Exchange  Application  prior  to  using  the 


CDQ  or  Amendment  80  CQ  subject  to 
the  Flatfish  Exchange.  NMFS  will 
approve  the  Flatfish  Exchange 
Application  if: 

(i)  The  CDQ  group  has  sufficient  CDQ 
ABC  reserves  of  fla&ead  sole,  rock  sole, 
or  yellowfin  sole; 

(ii)  The  Amendment  80  cooperative 
has  sufficient  Amendment  80  ABC 
reserves  of  flathead  sole,  rock  sole,  or 
yellowfin  sole; 

(iii)  The  CDQ  group  receiving  flathead 
sole,  rock  sole,  or  yellowfin  sole  from  its 
CDQ  ABC  reserve  exchanges  an  equal 
amount  of  unused  CDQ  of  flathead  sole, 
rock  sole,  or  yellowfin  sole,  other  than 
the  species  received  from  its  CDQ  ABC 
reserve; 

(iv)  The  Amendment  80  cooperative 
receiving  flathead  sole,  rock  sole,  or 
yellowfin  sole  from  its  Amendment  80 
ABC  reserve  exchanges  an  equal  amount 
of  unused  Amendment  80  CQ  of 
flathead  sole,  rock  sole,  or  yellowfin 
sole,  other  than  the  species  received 
from  its  Amendment  80  ABC  reserve; 

(v)  The  CDQ  group  or  Amendment  80 
cooperative  has  not  received  at  least 
three  approved  Flatfish  Exchanges 
during  that  calendar  year,  as  described 
at  paragraph  (p)(5)  of  this  section; 

(vi)  Approval  of  the  Flatfish  Exchange 
Application  will  not  cause  flathead  sole, 
rock  sole,  or  yellowfin  sole  to  exceed  an 
ABC  or  an  ABC  reserve  for  that  species; 
and 

(vii)  NMFS  receives  a  completed 
Flatfish  Exchange  Application  from  a 
CDQ  group  or  Amendment  80 
cooperative  during  the  calendar  year  for 
which  the  Flatfish  Exchange  would  bo 
effective,  and  NMFS  can  approve  that 
Flatfish  Exchange  Application  before 
the  end  of  the  calendar  year  in  which 
the  Flatfish  Exchange  would  be 
effective. 

(4)  Notification,  (i)  No  exchange, 
adjustment,  or  apportionment  of 
flathead  sole,  rock  sole,  or  yellowfin 
sole  may  take  effect  until  a  notice  of 
adjustment  or  apportionment  has  been 
published  in  the  Federal  Register  with 

a  statement  of  the  findings  on  which  the 
apportionment  or  adjustment  is  based. 

(ii)  Each  NMFS  approved  Flatfish 
Exchange  is  debited  as  one  Flatfish 
Exchange.  An  approved  Flatfish 
Exchange  is  effective  on  the  date  of 
publication  of  the  notice  of  adjustment 
or  apportionment  in  the  Federal 
Register. 

(5)  CDQ  ABC  reserve  and  Amendment 
80  ABC  reserve  exchange  limitations. 
Each  CDQ  group  and  each  Amendment 
80  cooperative  is  limited  to  no  more 
than  three  Flatfish  Exchanges  per 
calendar  year. 


■  4.  In  §  679.5,  redesignate  paragraph 
(s)(7)  as  (s)(8)  and  add  a  new  paragraph 
(s)(7)  to  read  as  follows: 

§679.5  Recordkeeping  and  reporting 
(R&R). 

***** 

(s)  *  *  * 

(7)  Preliminary  Amendment  80 
Cooperative  Flatfish  Exchange  Report — 

(i)  Applicability.  An  Amendment  80 
cooperative  issued  a  CQ  permit  must 
submit  annually  to  the  Council  a 
Preliminary  Amendment  80  Cooperative 
Flatfish  Exchange  Report  reviewing  the 
use  of  the  cooperative’s  ABC  reserve  for 
flathead  sole,  rock  sole,  and  yellowfin 
sole. 

(ii)  Time  limits  and  submittal.  (A)  The 
Preliminary  Amendment  80  Cooperative 
Flatfish  Exchange  Report  must  be 
submitted  to  the  North  Pacific  Fishery 
Management  Council  at  605  West  4th 
Avenue,  Suite  306,  Anchorage,  AK 
99501. 

(B)  The  Preliminary  Amendment  80 
Cooperative  Flatfish  Exchange  Report 
must  include  a  review  of  the  Flatfish 
Exchanges  for  that  calendar  year 
through  October  31. 

(C)  The  Preliminary  Amendment  80 
Cooperative  Flatfish  Exchange  Report 
must  be  received  by  the  Council  not 
later  than  1700  hovns,  A.l.t.,  December 
1  of  each  year. 

(iii)  Information  required.  Each 
Preliminary  Amendment  80  Cooperative 
Flatfish  Exchange  Report  must  include 
all  of  the  information  required  on  the 
Preliminary  Amendment  80  Cooperative 
Flatfish  Exchange  Report  form  and  all 
required  additional  documentation. 
***** 

■  5.  In  §  679.20,  add  paragraph  (b)(l)(iii) 
and  revise  paragraphs  (c)(l)(iv)  and 
(c)(3)(iii)  to  read  as  follows: 

§679.20  General  limitations. 

***** 

(b)*  *  * 

(1)  *  *  * 

(iii)  ABC  reserves.  (A)  ABC  reserves 
are  annually  established  for  flathead 
sole,  rock  sole,  and  yellowfin  sole.  For 
each  flatfish  species,  the  ABC  reserve  is 
calculated  as  an  amount  less  than  or 
equal  to  the  ABC  surplus.  NMFS,  after 
consultation  with  the  Council,  may  set 
the  ABC  reserve  for  flathead  sole,  rock 
sole,  or  yellowfin  sole  below  the  ABC 
surplus  for  that  species  based  on  social, 
economic,  or  ecological  considerations. 

(B)  CDQ  ABC  reserves.  An  amount 
equal  to  10.7  percent  of  the  ABC 
reserves  for  flathead  sole,  rock  sole,  and 
yellowfin  sole  will  be  allocated  to  a 
CDQ  ABC  reserve.  The  CDQ  ABC 
reserves  will  be: 

(3)  Calculated  during  the  annual 
harvest  specifications  described  at 
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paragraph  (c)  of  this  section,  as 
allocations  to  CDQ  groups;  and 

[2]  Allocated  to  each  CDQ  group  as 
described  under  §  679.31(b)(4). 

(C)  Amendment  60  ABC  reserves. 
Amendment  80  ABC  reserves  shall  be 
calculated  as  the  ABC  reserves 
described  under  paragraph  (b)(l)(iii)(A) 
of  this  section  as  reduced  by  the  CDQ 
ABC  reserves  under  paragraph 

(b)(l)(iii)(B)  of  this  section.  The 
Amendment  80  ABC  reserves  will  be: 

(1)  Calculated  dming  the  armual 
harvest  specifications  described  at 
paragraph  (c)  of  this  section,  as 
allocations  to  Amendment  80 
cooperatives;  and 

(2)  Allocated  to  each  Amendment  80 
cooperative  as  described  under 
§679.91(i)(2). 

***** 

(c)*  *  * 

(1)  *  *  * 

(iv)  BSAI.  (A)  The  proposed  harvest 
specifications  will  specify  for  up  to  two 
fishing  years  the  annual  TAC  for  each 
target  species  and  apportionments 
thereof,  PSQ  reserves  and  prohibited 
species  catch  allowances,  seasonal 
allowances  of  pollock,  Pacific  cod,  and 
Atka  mackerel  TAC  (including  pollock. 
Pacific  cod,  and  Atka  mackerel  CDQ), 
and  CDQ  reserves. 

(B)  The  proposed  harvest 
specifications  will  specify  for  up  to  two 
fishing  years  the  ABC  surpluses,  ABC 
reserves,  CDQ  ABC  reserves,  CDQ  ABC 
reserves  for  each  CDQ  group. 
Amendment  80  ABC  reserves,  and 
Amendment  80  ABC  reserves  for  each 
Amendment  80  cooperative  for  flathead 
sole,  rock  solo,  and  yellowfin  sole. 
***** 

(3)  *  *  * 

(iii)  BSAI.  (A)  The  final  harvest 
specifications  will  specify  for  up  to  two 
fishing  years  the  annual  TAC  for  each 
target  species  and  apportionments 
thereof,  PSQ  reserves  and  prohibited 
species  catch  allowances,  seasonal 
allowances  of  pollock  (including 
pollock.  Pacific  cod,  and  Atka  mackerel 
CDQ),  and  CDQ  reserves. 


(B)  The  final  harvest  specifications 
will  specify  for  up  to  two  fishing  years 
the  annual  ABC  siupluses,  ABC 
reserves,  CDQ  ABC  reserves,  CDQ  ABC 
reserves  for  each  CDQ  group. 

Amendment  80  ABC  reserves,  and 
Amendment  80  ABC  reserves  for  each 
Amendment  80  cooperative  for  flathead 
sole,  rock  sole,  and  yellowfin  sole. 
***** 

■  6.  In  §  679.31,  revise  paragraphs  (a) 
heading  and  (b)  heading  and  add 
paragraphs  (a)(5),  (b)(4),  and  (d)  to  read 
as  follows: 

§  679.31  CDQ  and  PSQ  reserves, 
allocations,  and  transfers. 

(a)  CDQ,  PSQ,  and  CDQ  ABC  reserves. 

*  *  * 

(5)  CDQ  ABC  reserves.  (See 
§679.20(b)(l)(iii)(A)). 

(b)  Allocations  of  CDQ,  PSQ,  and 
CDQ  ABC  reserves  among  the  CDQ 
groups.  *  *  * 

(4)  Annual  allocations  of  CDQ  ABC 
reserves  among  the  CDQ  groups,  (i)  An 
amount  equivalent  to  10  percent  of  the 
ABC  reserve  for  flathead  sole,  rock  sole, 
and  yellowfin  sole  as  determined  under 
the  annual  harvest  specifications  at 
§  679.20(c)  shall  be  allocated  among  the 
CDQ  groups  based  on  the  CDQ 
percentage  allocations  under  16  U.S.C. 
1855(i)(l)(C),  unless  modified  under  16 
U.S.C.  1855(i)(l)(H);  and 

(ii)  An  amount  equivalent  to  0.7 
percent  of  the  ABC  reserve  for  flathead 
sole,  rock  sole,  and  yellowfin  sole  as 
determined  under  the  annual  harvest 
specifications  at  §  679.20(c)  shall  be 
allocated  among  the  CDQ  groups  by  the 
panel  established  in  section  305(i)(l)(C) 
of  the  Magnuson-Stevens  Act. 
***** 

(d)  Accessing  CDQ  ABC  reserves.  Each 
CDQ  group  may  request  that  NMFS 
approve  a  Pdatfish  Exchange  to  add 
flathead  sole,  rock  sole,  or  yellowfin 
sole  to  its  CDQ  account  in  exchange  for 
reducing  its  CDQ  account  by  an  equal 
amount  of  flathead  sole,  rock  sole,  or 
yellowfin  sole.  CDQ  groups  may  request 
Flatfish  Exchanges  by  submitting  a 


completed  Flatfish  Exchange 
Application  as  described  at  §  679.4(p). 

■  7.  In  §  679.91,  add  paragraph  (i)  to 
read  as  follows: 

§  679.91  Amendment  80  Program  annual 
harvester  privileges. 

***** 

(1)  Amendment  80  ABC  reserves.  (1) 
General.  The  Regional  Administrator 
will  determine  the  Amendment  80  ABC 
reserves  for  flathead  sole,  rock  sole,  and 
yellowfin  sole  that  will  be  assigned  to 
the  Amendment  80  sector  as  part  of  the 
annual  harvest  specifications  described 
at  §  679.20(c).  Amendment  80  ABC 
reserves  will  be  further  allocated  to 
Amendment  80  cooperative(s),  as 
described  in  paragraph  (i)(2)  of  this 
section. 

(2)  Allocation  of  Amendment  80  ABC 
reserves  to  Amendment  80  cooperatives. 
The  amount  of  Amendment  80  ABC 
reserve  for  each  species  of  flathead  sole, 
rock  sole,  and  yellowfin  sole  assigned  to 
an  Amendment  80  cooperative  is  equal 
to  the  amount  of  Amendment  80  QS 
units  of  that  species  assigned  to  that 
Amendment  80  cooperative  by 
Amendment  80  QS  holders  divided  by 
the  total  Amendment  80  QS  pool  for 
that  species  multiplied  by  the 
Amendment  80  ABC  reserve  for  that 
species. 

(3)  Accessing  Amendment  80  ABC 
reserves.  An  Amendment  80  cooperative 
may  request  that  NMFS  approve  a 
Flatfish  Exchange  to  add  flathead  sole, 
rock  sole,  or  yellowfin  solo  CQ  to  its 
Amendment  80  CiQ  account  in  exchange 
for  reducing  its  Amendment  80  CiQ  by 
an  equal  amount  of  flathead  sole,  rock 
solo,  or  yellowfin  sole.  An  Amendment 
80  cooperative  may  request  Flatfish 
Exchanges  by  submitting  a  completed 
Flatfish  Exchange  Application  as 
described  in  §679.4(p). 
***** 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


Enforcement  and  Compliance, 
International  Trade  Administration, 

U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-3874  or  (202)  482-5973, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 


tube.  The  product  is  currently  classified 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheadings  7407.10.1500, 

7419.99.5050,  8415.90.8065,  and 
8415.90.8085.  Although  the  HTSUS 
niimhers  are  provided  for  convenience 
and  customs  purposes,  the  written 
j)roduct  description,  available  in  the 
Is.sues  and  Decision  Memorandum," 
remains  di.s])ositive. 

Analysis  of  Comments  Kef:eived 

All  is.sues  rai.sed  in  the  r.a.se  and 
rebuttal  briefs  by  parties  in  this 
administrative  review  are  listed  in  tlu; 
A])pendix  to  this  notice  and  addres.sed 
in  the  Is.sues  and  Decision 
Memorandum.  Parties  can  find  a 
complete  discu.ssion  of  all  i.ssues  rai.sed 
in  this  review  and  the  corre.sj)onding 
recommendations  in  this  public 
memorandum,  which  is  on  file 
electronically  via  Enforcement  and 
(k)mpliance’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (lA  ACCESS). 
lA  ACCESS  is  available  to  registered 
users  at  http://iaaccess.trade.gov,;  the 
Issues  and  Decision  Memorandum  is 
also  available  to  all  parties  in  the 
Central  Records  Unit,  room  7046,  of  the 
main  Department  of  Commerce 
building. 

In  addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
be  accessed  directly  on  the  Web  at 
http :// enforcemen t. trade.gov/frn/.  The 
paper  copy  and  electronic  version  of  the 
Issues  and  Decision  Memorandum  are 
identical  in  content. 

Changes  Since  the  Preliminary  Results 

We  revised  our  preliminary  margin 
calculation  for  Nacobre  to  incorporate 
certain  changes  to  Nacobre ’s  assessment 
rate  and  cost  of  production,  as  noted  in 
Comments  7  and  8,  respectively,  of  the 
accompanying  Issues  and  Decision 
Memorandum.  We  made  no  changes  to 
the  calculation  of  Golden  Dragon’s 


From  Mexico,  75  FR  71070  (November  22,  2010) 
[Amended  Final  and  Order). 

®  See  memorandum  to  Paul  Piquado,  Assistant 
Secretary  for  Enforcement  and  Compliance,  from 
Christian  Marsh,  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty  Operations, 
entitled  “Issues  and  Decision  Memorandum  for  the 
Final  Results  of  the  Antidumping  Duty 
Administrative  Review  of  Seamless  Refined  Copper 
Pipe  and  Tube  from  Mexico;  2011-2012,”  which  is 
hereby  adopted  by  this  notice  (Issues  and  Decision 
Memorandum). 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-201-838] 

Seamless  Refined  Copper  Pipe  and 
Tube  From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review;  2011-2012 

agency:  Enforcement  and  Compliance, 
International  Trade  Admini.stration, 
Department  of  Commerce. 

SUMMARY:  On  December  24,  2013,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  Preliminary  Results  of  the 
2011-2012  administrative  review  of  the 
antidumping  duty  order  on  seamless 
refined  copper  tube  and  pipe  from 
Mexico.^  This  review  covers  two 
producers/exporters  of  the  subject 
merchandise,  CD  Affiliates  S.  de  R.L.  de 
C.V.  (Golden  Dragon)  ^  and  Nacional  de 
Cobre,  S.A.  de  C.V.  (Nacobre).  We  gave 
interested  parties  an  opportunity  to 
comment  on  the  Preliminary  Results 
and,  based  upon  our  analysis  of  the 
comments,  we  continue  to  find  that 
sales  of  subject  merchandise  have  been 
made  at  prices  below  normal  value. 
DATES:  Effective  Date:  ]une  30,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Eastwood  or  Dennis  McClure, 
AD/CVD  Operations,  Office  II, 


■>  See  Seamless  Refined  Copper  Pipe  and  Tube 
From  Mexico:  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review;  201 1-2012,  78  FR 
77651  (December  24,  2013)  [Preliminary  Results), 
and  accompanying  Preliminary  Decision 
Memorandum. 

2  The  Department  has  previously  treated  GD 
Affiliates  S.  de  R.L.  de  C.V.  as  part  of  a  single  entity 
including:  (1)  GD  Copper  Cooperatief  U.A.;  (2)  Hong 
Kong  GD  Trading  Co.  Ltd.;  (3)  Golden  Dragon 
Holding  (Hong  Kong)  International,  Ltd.;  (4)  GD 
Copper  U.S.A.  Inc.;  (5)  GD  Affiliates  Servicios  S.  de 
R.L.  de  C.V.;  and  (6)  GD  Affiliates  S.  de  R.L.  de  C.V., 
which  is  collectively  referred  to  as  Golden  Dragon. 
See,  e.g..  Seamless  Refined  Copper  Pipe  and  Tube 
From  Mexico:  Final  Results  of  Antidumping  Duty 
New  Shipper  Review,  77  FR  59178  (Sept.  26,  2012), 
and  accompanying  Issues  and  Decision 
Memorandum. 


On  Dcctmibor  24,  2013,  tho 
Department  published  in  the  Federal 
Register  the  Preliminary  Results  of  the 
2011-2012  admini.strative  review  of  tlu; 
antidumping  duty  order  on  seainhiss 
ndined  copjKjr  pipe  and  tube  from 
Mexico.  We  invited  parties  to  comment 
on  the  Preliminary  Results.  Wt;  rectiived 
ca.se  briefs  from  Golden  Dragon, 

Nacobre,  and  the  petitioners"  on 
January  23,  2014.  On  January  28,  2014, 
we  also  received  comments  from 
Nacobre  related  to  U.S.  Cu.stoms  and 
Border  Protection  (CBP)  information 
placed  on  the  record  in  January  2014.'* 
On  February  3,  2014,  we  received 
rebuttal  briefs  from  Golden  Dragon  and 
the  petitioners.  A  public  hearing  was 
held  on  February  20,  2014,  to  discuss 
issues  raised  in  the  briefs.  On  April  9, 
2014,  we  postponed  the  final  results  by 
30  days;  ^  on  May  15,  2014,  we 
postponed  the  final  results  by  an 
additional  30  days.® 

Scope  of  the  Order 

The  merchandise  subject  to  the  order  ^ 
is  seamless  refined  copper  pipe  and 


3  The  petitioners  are  Cerro  Flow  Products,  LLC, 
Wieland  Copper  Products,  LLC,  Mueller  Copper 
Tube  Products,  Inc.  and  Mueller  Copper  Tube 
Company,  Inc. 

*  See  the  January  17,  2014,  memorandiun  to  the 
File  from  Elizabeth  Eastwood,  Senior  Analyst, 
entitled  “Information  fi-om  U.S.  Customs  and 
Border  Protection  (CBP)  Regarding  U.S.  Sale  of 
Nacional  de  Cobre,  S.A.  de  C.V.  (Nacobre).” 

3  See  the  April  9,  2014,  memorandum  to  Christian 
Marsh,  Deputy  Assistant  Secretary  for  Antidmnping 
and  Countervailing  Duty  Operations  from  James 
Maeder,  Director,  entitled  “Seamless  Refined 
Copper  Pipe  and  Tube  from  Mexico:  Extension  of 
Deadline  for  Final  Results  of  Antidumping  Duty 
Administrative  Review;  2011-2012.” 

®  See  the  May  15,  2014,  memorandum  to 
Christian  Marsh,  Deputy  Assistant  Secretary  for 
Antidumping  and  Countervailing  Duty  Operations 
from  James  Maeder,  Director,  entitled  “Seamless 
Refined  Copper  Pipe  and  Tube  from  Mexico: 
Extension  of  Deadline  for  Final  Results  of 
Antidumping  Duty  Administrative  Review;  2011- 
2012.” 

^  See  Seamless  Refined  Copper  Pipe  and  Tube 
From  Mexico  and  the  People’s  Republic  of  China: 
Antidumping  Duty  Orders  and  Amended  Final 
Determination  of  Sales  at  Less  Than  Fair  Value 
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weighted-average  dumping  margin  in 
these  final  results. 

Period  of  Review 

The  period  of  review  is  November  1, 
2011,  through  October  31,  2012. 

Duty  Absorption 

In  the  Preliminary  Results,  we  found 
that  antidumping  duties  have  been 
absorbed  by  Golden  Dragon  and 
Nacobre  on  all  IJ.S.  .sales  made  through 
their  affiliated  importers  of  record.*'  We 
have  received  no  further  information 
regarding  this  i.ssue  for  the  final  results. 
Therefore,  for  the  final  results,  we 
continue  to  find  that  antidumping 
duties  have  Ixien  ah.sorhed  by  Ciolden 
Dragon  and  Nacolm;  on  all  ll.S.  .sal(!S 
made  through  their  affiliated  im])orters 
of  r(!Cord. 


Final  Results  of  the  Review 


Weighted- 

Producer  or  exporter 

average 

dumping 

margin 

(percent) 

GD  Affiliates  S.  de  R.L.  de  C.V  .. 

2.26 

Nacional  de  Cobre,  S.A.  de  C.V 

0.58 

Disclosure 

We  will  disclo.se  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 

Assessment  Rate 

Pursuant  to  section  751(a)(2)(C)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
and  19  CFR  351.212(b)(1),  the 
Department  has  determined,  and  CBP 
shall  assess,  antidumping  duties  on  all 
appropriate  entries  of  subject 
merchandise  and  deposits  of  estimated 
duties,  where  applicable,  in  accordance 
with  the  final  results  of  this  review.  The 
Department  intends  to  issue  appropriate 
assessment  instructions  directly  to  CBP 
41  days  after  publication  of  the  final 
results  of  this  administrative  review 
pursuant  to  19  CFR  356.8(a). 

For  Golden  Dragon  and  Nacobre,  the 
Department  will  calculate  importer- 
specific  assessment  rates  equal  to  the 
ratio  of  the  total  amount  of  dumping 
calculated  for  the  importer’s  examined 
sales  and  the  total  entered  value  of  those 
sales.  Where  an  importer- specific 
assessment  rate  is  zero  or  de  minimis 
[i.e.,  less  than  0.5  percent),  the 
Department  will  instruct  CBP  to 
liquidate  these  entries  without  regard  to 


“  See  Preliminary  Results  and  accompanying 
Preliminary  Decision  Memorandum  at  17. 


antidumping  duties  pursuant  to  19  CFR 
351.106(c)(2). 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
notice  of  these  final  results  for  all 
shipments  of  seamless  refined  copper 
pipe  and  tube  from  Mexico  entered,  or 
withdrawn  from  warehouse,  for 
con.sumption  on  or  after  the  publication 
date  as  provided  by  .section  751(a)(2)  of 
the  Act;  (1)  The  cash  deposit  rates  for 
Golden  Dragon  and  Nacobre  will  be 
(!(jual  to  the  weighted-average  dumping 
margins  established  in  the  final  results 
of  this  aduiiui.strative  revi(;w;  (2)  for 
merchaudise  (;x])ortod  by  uiauufacturers 
or  (!X])ortor.s  not  covered  in  this  nwiew 
hut  covered  in  a  coinphitcul  prior 
seginent  of  tin;  jjrociHidiug,  the  cash 
d(!j)o.sit  rate  will  continue  to  he  the 
coinj)auy-s|)(!cific  rate  ])ut)lishe(l  for  the 
most  recently  ct)mj)leted  .s(!gmeul;  (3)  if 
the  ex|)orter  is  not  a  firm  covered  in  this 
r(;vi(;w,  a  ])rior  review,  or  the  original 
investigation  hut  the  manufacturer  is, 
the  cash  deposit  rate  will  he  the  rate 
e.stahlished  for  the  mo.st  recently 
completed  segment  for  the  manufacturer 
of  the  merchandise;  (4)  the  cash  depo.sit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  26.03 
percent,  the  all-others  rate  established 
in  the  Amended  Final  and  Order.  These 
cash  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 

Notification  to  Importers 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this  FOR. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Department’s 
presumption  that  reimbursement  of 
antidumping  duties  has  occurred  and 
the  subsequent  assessment  of  doubled 
antidmnping  duties. 

Administrative  Protective  Order 

In  accordance  with  19  CFR 
351.305(a)(3),  this  notice  also  serves  as 
a  reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  the  APO, 
which  continues  to  govern  business 
proprietary  information  in  this  segment 
of  the  proceeding.  Timely  written 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 


regulations  and  terms  of  an  APO  is  a 
violation  subject  to  sanction. 

Notification  to  Interested  Parties 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act  and  19 
CFR  351.213(h). 

Dated:  June  23,  2014. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

Appendix — Issues  and  Decision 
Memorandum 

.Suiuinary 
Hackgrouiul 
Margin  C.alculation.s 
.ScojM)  of  the  Order 
I  ti.scu.ssion  of  tlie  I.s.sue.s 
(^oiuinent  1:  Legal  Autliority  to  (^on.sider  an 
Alternative  C.onipari.son  Mtitliod  in  an 
Admini.strativc!  Review 
(loinnient  2:  Withdrawal  of  the  Regulatory 
I’rovision.s  (loverning  Targeted  l)uin])ing  in 
I.e.ss-  rhaii-Fair- Value  Inve.sligalif)ns 
Ooinineut  3;  Differential  Pricing  Analysi.s; 
R.stahli.shinent  of 'llire.shold.s  under  the 
Administrative  l’roc:edure  Act 
('.ominent  4;  Differential  Pricing  Analysis: 
Identification  of  a  Pattern  of  Prices  that 
Differs  Significantly  and  a  Meaningful 
Difference  in  the  Results 
Comment  5:  Differential  Pricing  Analysis: 

l^rices  Set  by  Contractual  Formula 
Comment  6:  Adverse  Facts  Available  for 
Golden  Dragon 

Comment  7:  Level  of  Trade  for  Golden 
Dragon 

Comment  8:  CBP  Documentation  for  Nacobre 
Comment  9:  Nacobre’s  Raw  Material  Cost 
Adjustment  Recommendation 
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BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-533-813] 

Certain  Preserved  Mushrooms  From 
india:  Partiai  Rescission  of 
Antidumping  Duty  Administrative 
Review;  2013-2014 

AGENCY:  Enforcement  and  Compliance, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  partially  rescinding 
its  administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  (mushrooms) 
from  India  for  the  period  February  1, 
2013,  through  January  31,  2014  (POR). 
DATES:  Effective  Date:  June  30,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Terre  Keaton  Stefanova, 
Enforcement  and  Compliance, 
International  Trade  Administration, 
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U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230;  telephone;  (202) 
482-4929  or  (202)  482-1280, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  February  3,  2014,  the  Department 
published  in  the  Federal  Register  a 
notice  of  “Opportunity  to  Request 
Administrative  Review”  of  the 
antidumping  duty  order  on  mushrooms 
from  India  for  the  POR.^ 

On  February  28,  2014,  in  accordance 
with  section  751(a)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act),  and  19  CFR 
351.213(b),  the  Department  received 
timely  requests  from  Monterey 
Mushrooms  Inc.  (the  petitioner),  and 
Sunny  Dell  Foods  Inc.  (Sunny  Dell),  a 
domestic  interested  party,  to  conduct  an 
administrative  review  of  the  sales  of 
Agro  Dutch  Industries  Limited  (Agro 
Dutch),  Himalya  International  Ltd. 
(Himalya),  Hindustan  Lever  Ltd. 
(formerly  Ponds  India,  Ltd.) 

(Hindustan),  Transchem  Ltd. 
(Transchem),  and  Weikfield  Foods  Pvt. 
Ltd  (Weikfield). 

On  April  1,  2014,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  an  administrative 
review  of  the  antidumping  duty  order 
on  mushrooms  from  India  with  respect 
to  the  above-named  companies.  ^ 

On  April  17,  2014,  we  received  a  no 
shipment  claim  for  the  POR  from 
Weikfield. 3 

On  May  21,  2014,  Sunny  Dell  timely 
withdrew  its  request  for  a  review  of  all 
five  companies  named  above.^  On  June 
3,  2014,  the  petitioner  timely  withdrew 
its  request  for  a  review  of  Agro  Dutch, 
Hindustan,  Transchem  and  Weikfield.® 

Partial  Rescission  of  Review 

Pursuant  to  19  CFR  351.213(d)(1),  the 
Department  will  rescind  an 
administrative  review,  in  whole  or  in 
part,  if  the  parties  that  requested  a 
review  withdraw  the  request  within  90 
days  of  the  date  of  publication  of  notice 


'■  See  Antidumping  or  Countervailing  Duty  Order, 
Finding,  or  Suspended  Investigation;  Opportunity 
to  licquest  Administrative  Review,  79  FR  6159 
(February  3,  2014). 

^  See  Initiation  of  Antidumping  Duty 
Administrative  Reviews  and  Request  for  Revocation 
in  Part,  79  FR  18262  (April  1,  2014). 

^  See  Letter  from  Weikfield  to  the  Department, 
dated  April  11,  2014. 

*  See  Letter  from  Sunny  Dell,  “Certain  Preserved 
Mushrooms  from  India:  Withdrawal  of  Requests  for 
Administrative  Reviews,"  dated  May  21,  2014. 

®See  Letter  from  Petitioner,  “15th  Administrative 
Review  of  the  Antidumping  Duty  Order  on  Certain 
Preserved  Mushrooms  from  India:  Petitioner’s 
Partial  Withdrawal  of  Requests  for  Administrative 
Reviews,”  dated  )une  3,  2014. 


of  initiation  of  the  requested  review. 

The  petitioner’s  and  Sunny  Dell’s 
withdrawal  requests  were  filed  before 
the  90-day  deadline.  Therefore,  in 
response  to  the  withdrawals  of  request 
for  review  of  Agro  Dutch,  Hindustan, 
Transchem  and  Weikfield,  and  pursuant 
to  19  CFR  351.213(d)(1),  we  are 
rescinding  this  review  with  regard  to 
these  companies.  However,  because  the 
petitioner  did  not  withdraw  its  request 
for  review  of  Himalya,  the  instant 
review  will  continue  with  respect  to  this 
company. 

Assessment 

The  Department  will  instruct  U.S. 
Customs  and  Border  Protection  (CBP)  to 
assess  antidumping  duties  on  all 
appropriate  entries.  For  the  companies 
for  which  this  review  is  rescinded, 
antidumping  duties  shall  be  assessed  at 
rates  equal  to  the  cash  deposit  of 
estimated  antidumping  duties  required 
at  the  time  of  entry,  or  withdrawal  from 
warehouse,  for  consumption,  in 
accordance  with  19  CFR 
351.212(c)(l)(i).  The  Department 
intends  to  issue  appropriate  assessment 
instructions  directly  to  CBP  15  days 
after  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Notitication  to  Importers 

This  notice  serves  as  the  only 
reminder  to  importers  of  their 
responsibility,  under  19  CFR 
351.402(f)(2),  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  may  result  in  the 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

Notification  Regarding  Administrative 
Protective  Order 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  published  in 
accordance  with  section  751  of  the  Act 
and  19  CFR  351.213(d)(4). 


Dated:  June  24,  2014. 

Christian  Marsh, 

Deputy  Assistant  Secretary,  for  Antidumping 
and  Countervailing  Duty  Operations. 

|FR  Doc.  2014-15278  Filed  6-27-14;  8:45  am] 

BILLING  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People’s 
Republic  of  China:  Final  Results  and 
Partial  Rescission  of  the  18th 
Antidumping  Duty  Administrative 
Review;  2011-2012 

AGENCY:  Enforcement  and  Compliance, 
International  Trade  Administration, 
Department  of  Commerce. 

SUMMARY:  On  December  24,  2013,  the 
Department  of  Commerce  (the 
Department)  published  its  preliminary 
results  of  the  2011-2012  administrative 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People’s 
Republic  of  China  (PRC).^  This  review 
covers  139  companies.  The  mandatory 
respondents  in  this  review  are:  Hebei 
Golden  Bird  Trading  Co.,  Ltd.  (Golden 
Bird)  and  Shenzhen  Xinboda  Industrial 
Co.  Ltd.  (Xinboda).  Following  the 
Preliminary  Results,  we  invited 
interested  parties  to  comment.  Based  on 
our  analysis  of  the  comments  received, 
we  made  changes  to  the  margin 
calculations  for  these  final  results  of  the 
antidumping  duty  administrative 
review. 

As  discussed  below,  the  Department 
is  relying  on  total  adverse  facts  available 
(AFA)  with  respect  to  Golden  Bird,  who 
failed  to  cooperate  to  the  best  of  its 
ability  in  this  administrative  review. 

The  Department  is  also  rescinding  the 
review  with  respect  to  Shijiazhuang 
Goodman  Trading  Co.,  Ltd.  (Goodman), 
who  was  determined  not  to  have  any 
bona  fide  sales.  These  determinations 
and  the  final  dumping  margins  are 
discussed  below  in  the  “Final  Results” 
section  of  this  notice. 

DATES:  Effective  Date:  June  30,  2014 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Steele,  Milton  Koch,  and 
Hilary  E.  Sadler,  Esq.,  AD/CVD 
Operations,  Office  VII,  Enforcement  and 
Compliance,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230; 


’  See  Fresh  Garlic  From  the  People’s  Republic  of 
China:  Preliminary  Results  and  Partial  Rescission  of 
the  18th  Antidumping  Duty  Administrative  Review; 
2011-2012,  78  FR  77653  (December  24,  2013) 
[Preliminary  Results). 
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telephone:  (202)  482-4956,  (202)  482- 
2584,  and  (202)  482-4340,  respectively. 

Background 

On  December  24,  2013,  the 
Department  published  the  preliminary 
results  of  this  administrative  review.  ^  In 
the  preliminary  results,  we  rescinded 
this  administrative  review  for  two 
companies:  Jinxiang  Jinma  Fruits 
Vegetables  Products  Co.,  Ltd.  and 
Zhengzhou  Harmoni  Spice  Co.,  Ltd.  On 
January  23,  2014,  Xinboda,  Golden  Bird, 
and  the  petitioners  requested  a  hearing.  ^ 
Between  January  27,  2014,  and  February 

6,  2014,  interested  parties  submitted 
surrogate  value  data  for  consideration  in 
the  final  results.  On  April  8,  2014,  the 
petitioners  submitted  new  factual 
information  along  with  an  allegation 
that  Golden  Bird  had  misreported  its 
sales  of  subject  merchandise  to  the 
United  States  during  the  period  of 
review  (POR).  From  April  14  through 
April  18,  2014,  the  Department 
conducted  a  verification  of  Xinboda  and 
its  producer  Zhengzhou  Dadi  Garlic 
Industry  Co.,  Ltd.  in  Shenzhen,  PRC. 
Between  April  16,  2014,  and  April  28, 
2014,  Golden  Bird  responded  to  the 
petitioners’  April  8,  2014,  allegations 
and  the  petitioners  provided  a  response 
to  Golden  Bird.  On  April  24,  2014,  the 
Department  held  an  ex  parte  meeting 
with  the  petitioners  to  discuss  their 
allegations  against  Golden  Bird.  On  May 

7,  2014,  the  Department  sent  Golden 
Bird  a  supplemental  questionnaire 
seeking  to  confirm  the  accuracy  of  the 
sales  information  reported  by  Golden 
Bird.  On  May  14,  2014,  the  petitioners. 
Golden  Bird,  Jinxiang  Hejia  Co.,  Ltd 
(Hejia),  and  Xinboda  submitted  case 
briefs.  On  May  19  and  May  23,  2014,  the 
Department  held  ex  parte  meetings  with 
Golden  Bird  regarding  Golden  Bird’s 
request  for  an  extension  to  file  a 
response  to  the  May  7,  2014, 
supplemental  questionnaire.  On  May 
22,  2014,  the  parties  submitted  their 
rebuttal  briefs.  Golden  Bird  responded 
to  the  May  7th  questionnaire  on  May  23, 
2014.  On  May  27,  2014,  the  petitioners 
submitted  their  rebuttal  briefs.  On  June 
9,  2014,  the  petitioners  submitted  a 
supplemental  brief  regarding  their 
allegations  against  Golden  Bird.  On  June 
12,  2014,  Golden  Bird  submitted  a 
rebuttal  brief  regarding  the  petitioners’ 
allegations.  On  June  18,  2014,  the 
Department  held  a  public  hearing. 


'^id. 

^The  petitioners  in  this  review  are  the  Fresh 
Garlic  Producers  Association  and  its  individual 
members:  Christopher  Ranch  L.L.C.,  The  Garlic 
Company,  Valley  Garlic,  and  Vessey  and  Company, 
Inc. 


Scope  of  the  Order 

The  products  subject  to  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  not 
peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
water  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
Fresh  garlic  that  are  subject  to  the  order 
are  currently  classified  vmder  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  0703.20.0010, 
0703.200020,  0703.20.0090, 
0710.80.7060,  0710.80.9750, 
0711.90.6000,  and  2005.90.9700. 
Although  the  HTSUS  numbers  are 
provided  for  convenience  and  customs 
purposes,  the  written  product 
description  remains  dispositive.  A  full 
description  of  the  scope  of  the  order  is 
contained  in  the  Issues  and  Decision 
memorandum  dated  concurrently  with 
and  hereby  adopted  by  this  notice. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  are  addressed  in  the 
Issues  and  Decision  Memorandum, 
which  is  dated  concurrently  and  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  that  are  raised  in  the  briefs 
and  addressed  in  the  Issues  and 
Decision  Memorandum  is  in  Appendix 
III  of  this  notice.  The  Issues  and 
Decision  Memorandum  is  a  public 
document  and  is  made  available  to  the 
public  via  Enforcement  and 
Compliance’s  Antidumping  and 
Countervailing  Duty  Centralized 
Electronic  Service  System  (I A  ACCESS). 
lA  ACCESS  is  available  to  registered 
users  at  https://iaaccess.trade.gov,  and 
is  available  to  all  parties  in  the 
Department’s  Central  Records  Unit, 
located  in  room  7046  of  the  main 
Department  of  Commerce  building.  In 
addition,  a  complete  version  of  the 
Issues  and  Decision  Memorandum  can 
be  found  at  http://enforcement.trade. 
gov/frn/.  The  signed  and  the  electronic 
versions  of  the  Issues  and  Decision 
Memorandum  are  identical  in  content. 

Application  of  Adverse  Facts  Available 

After  the  Preliminary  Results,  the 
Department  requested  that  Golden  Bird 
provide  the  Department  with  export 


'*  See  Memorandum  from  Ghristian  Marsh,  Deputy 
Assistant  Secretary  for  Antidumping  and 
Gountervailing  Duty  Operations,  to  Paul  Piquado, 
Assistant  Secretary  for  Enforcement  and 
Gompliance,  regarding  “Issues  and  Decision 
Memorandum  for  the  Final  Results  of  2011-2012 
Antidumping  Duty  Administrative  Review  of  fresh 
garlic  from  the  People’s  Republic  of  China,”  issued 
concurrently  with  this  notice  (Issues  and  Decision 
Memorandum). 


documentation  to  corroborate  Golden 
Bird’s  reported  volume  of  U.S.  sales 
found  in  its  Section  A  response  and  in 
its  U.S.  sales  database.  Golden  Bird  was 
unable  to  produce  documents  to 
corroborate  its  Section  A  submission  or 
its  U.S.  sales  database.  Therefore,  based 
upon  the  post-preliminary  results 
questionnaire  responses,  case  briefs,  and 
rebuttal  briefs,  the  Department 
determines  that  it  cannot  rely  on  Golden 
Bird’s  questionnaire  responses, 
including  Section  A  which  contains 
information  with  respect  to  Golden 
Bird’s  claim  for  separate  rate  status.  As 
such,  for  purposes  of  these  final  results, 
we  are  treating  Golden  Bird  as  part  of 
the  PRG-wide  entity.  Because  the  PRC¬ 
wide  entity,  which  includes  Golden 
Bird,  submitted  unreliable  information 
and  failed  to  cooperate  to  the  best  of  its 
ability,  we  determine  the  application  of 
AFA  is  appropriate.®  Gonsistent  with 
our  practice,  the  Department  relied 
upon  the  highest  rate  on  the  record  of 
any  segment  of  the  proceeding,  i.e., 

$4.71  per  kilogram.  The  Department 
also  corroborated  that  rate  pursuant  to 
section  776(c)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act). 

Corroboration  of  Secondary 
Information  Used  as  Adverse  Facts 
Available 

Section  776(c)  of  the  Act  provides 
that,  where  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  “secondary  information,”  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department’s  disposal.  Secondary 
information  is  described  in  the  SAA  as 
“information  derived  from  the  petition 
that  gave  rise  to  the  investigation  or 
review,  the  final  determination  covering 
the  subject  merchandise,  or  any 
previous  review  under  section  751 
concerning  the  subject  merchandise.”® 
The  SAA  states  that  “corroborate  meant 
to  determine  that  the  information  used 
has  probative  value.”  ^  The  Department 
determines  that  to  have  probative  value, 
information  must  be  reliable  and 
relevant.®  The  SAA  also  states  that 


^  See  Issues  and  Decision  Memorandum  at 
Gomment  16;  sec  also  sections  776(a)(2)  and  776(b) 
of  the  Act. 

“See  Statement  of  Administrative  Action 
ac:companying  the  Uruguay  Round  Agreements  Act, 
lI.R.  Doc.  No.  103-316,  vol.  1  (1994)  (SAA)  at  870. 

nd. 

‘*Scc,  e.g..  Tapered  Holler  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From  Japan,  and 
Tapered  Holler  Bearings  Four  Inches  or  Less  in 
Outside  Diameter,  and  Components  Thereof,  From 
Japan;  Preliminary  Hesults  of  Antidumping  Duty 
Administrative  Heviews  and  Partial  Termination  of 
Administrative  Heviews,  61  FR  57391,  57392 
(November  6, 1996)  (unchanged  in  final  results). 
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independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation  or  review.^ 

To  be  considered  corroborated, 
information  must  be  found  both  reliable 
and  relevant.  As  described  in  the  Issues 
and  Decision  Memorandum,  this  AFA 
rate  is  both  reliable  and  relevant. 
Therefore,  we  determine  that  it  has 
probative  value,  and  is  thus  in 
accordance  with  the  requirement,  under 
section  776(c)  of  the  Act,  that  secondary 
information  be  corroborated  to  the 
extent  practicable. 

Final  Determination  of  No  Shipments 

Based  upon  a  review  of  arguments 
made  by  Hejia  in  its  case  brief,  the 
Department  determines  that  Hejia  had 
no  reviewable  transactions  of  subject 
merchandise  during  the  POR.^°  For 
these  final  results,  the  Department  hnds 
that  the  fourteen  companies  listed  in 
Appendix  1,  including  Hejia,  had  no 
shipments  during  the  POR.^^ 

Withdrawal  of  Review  Requests,  Partial 
Rescission  of  the  Administrative 
Review,  and  the  PRC-Wide  Entity 

As  noted  in  the  Preliminary  Results, 
the  Department  is  rescinding  this  review 
for  Jinxiang  Jinma  Fruits  Vegetables 
Products  Co.,  Ltd.  and  Zhengzhou 
Harmoni  Spice  Co.,  Ltd.  because:  (1) 
Parties  have  timely  withdrawn  all 
review  requests  with  respect  to  these 
companies:  and,  (2)  these  companies 
have  separate  rates  from  a  prior 
completed  segment  of  this  proceeding. 
For  these  companies,  antidumping 
duties  shall  be  assessed  at  the  rate 
entered. 

Also  as  noted  in  the  Preliminary 
Results,  the  Department  received  timely 
withdrawal  requests  for  94  other 
companies.  These  companies  do  not 
have  a  separate  rate,  and,  therefore,  each 
currently  remains  part  of  the  PRC-wide 
entity,' 2  which  is  subject  to  this 
administrative  review.  For  these 
companies,  antidumping  duties  shall  be 


“  See  SA  A  at  870;  see  also  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair  Value: 
High  and  Ultra-High  Voltage  Ceramic  Station  Post 
Insulators  From  Japan,  68  FR  35627,  35629  (June 
16,  2003)  (unchanged  in  final  determination);  and 
Notice  of  Final  Determination  of  Sales  at  Less  Than 
Fair  Value:  Live  Swine  From  Canada,  70  FR  12181, 
12183  (March  11,  2005). 

’0  See  Issues  and  Decision  Memorandum  at 
Comment  17. 

See  Preliminary  Results,  77  FR  at  77654. 

’2  These  94  companies  are  included  in  the  PRC¬ 
wide  entity  list  at  Appendix  II. 


assessed  at  the  PRC-wide  entity  rate 
indicated  below. 

Of  the  remaining  companies  subject  to 
these  results,  20  are  not  eligible  for  a 
separate  rate  as  they  did  not  submit 
separate  rate  applications  or 
certifications  or  were  not  subject  to  a 
withdrawal  request.'^  As  a  result,  the 
Department  determines  that  these  20 
companies  are  part  of  the  PRC-wide 
entity. 

In  addition,  the  Department 
determines  that  Shijiazhuang  Goodman 
Trading  Co.,  Ltd.’s  (Goodman)  sales 
were  not  bona  fide  and  rescinded  its 
new  shipper  review.  Because  the  sales 
subject  to  this  review  are  the  same  sales 
found  to  be  non-bona  fide  in  the  new 
shipper  review,  the  Department  is 
rescinding  this  administrative  review 
with  respect  to  Goodman.  For  our 
determination  with  respect  to  Goodman, 
please  refer  to  the  Issues  and  Decision 
Memorandum. 

Final  Results  of  the  Administrative 
Review 


The  Department  determines  that  the 
following  weighted-average  dumping 
margins  exist  for  the  POR: 


Exporter 

Weighted 
average 
margin 
(dollars  per 
kilogram) 

Shenzhen  Xinboda  Industrial 
Co.,  Ltd  . 

$1 .82 

Qingdao  Xintianfeng  Foods 
Co.,  Ltd  . 

1.82 

Shenzhen  Bainong  Co.,  Ltd 

1.82 

Chegwu  County  Yuanxiang 
Industry  &  Commerce  Co, 
Ltd  . 

1.82 

Yantai  Jinyan  Trading,  Inc  .... 

1.82 

Jinxiang  Merry  Vegetable 

Co.,  Ltd  . 

1.82 

Cangshan  Qingshui  Vege¬ 
table  Foods  Co.,  Ltd  . 

1.82 

dining  Yifa  Garlic  Produce 

Co.,  Ltd  . 

1.82 

Jinan  Farmlady  Trading  Co., 
Ltd  . 

1.82 

Weifang  Flongqiao  Inter¬ 
national  Logistics  Co.,  Ltd 

1.82 

Rate  Applicable  to  the  Re¬ 
maining  Companies  Under 
Review  . 

1.82 

PRC-Wide  Rate  (which  in¬ 
cludes  Hebei  Golden  Bird 
Trading  Co.,  Ltd) . 

4.71 

Disclosure 

We  will  disclose  the  calculations  to 
parties  in  this  proceeding  within  five 
days  after  the  date  of  issuance  of  this 
notice  in  the  Federal  Register  in 
accordance  with  19  CFR  351.224(b). 


’  3  See  Appendix  11 . 


Assessment  Rates 

The  Department  will  determine,  and 
U.S.  Customs  and  Border  Protection 
(GBP)  shall  assess,  antidmnping  duties 
on  all  appropriate  entries  covered  by 
this  review.  The  Department  intends  to 
issue  assessment  instructions  to  GBP  15 
days  after  the  publication  date  of  these 
final  results  of  review.''*  In  accordance 
with  19  CFR  351.212(b)(1),  for  Xinboda, 
we  are  calculating  importer-  (or 
customer-)  specific  assessment  rates  for 
the  merchandise  subject  to  this  review. 
For  any  individually  examined 
respondent  whose  weighted-average 
dumping  margin  is  above  de  minimis 
[i.e.,  0.50  percent),  the  Department  will 
calculate  importer-specific  assessment 
rates  on  the  basis  of  the  ratio  of  the  total 
amount  of  dumping  calculated  for  the 
importer’s  examined  sales  and  the  total 
entered  value  of  sales. We  will 
instruct  GBP  to  assess  antidumping 
duties  on  all  appropriate  entries  covered 
by  this  review  when  the  importer- 
specific  assessment  rate  is  above  de 
minimis.  Where  either  the  respondent’s 
weighted-average  dumping  margin  is 
zero  or  de  minimis,  or  an  importer- 
specific  assessment  rate  is  zero  or  de 
minimis,  we  will  instruct  GBP  to 
liquidate  the  appropriate  entries 
without  regard  to  antidumping  duties. 

For  Goloen  Bird,  entries  will  be 
assessed  at  the  rate  indicated  above. 

For  the  separate  rate  companies  not 
.selected  for  individual  examination,  we 
will  in.struct  GBP  to  apply  the  rate  listed 
above  to  entries  of  subject  merchandise 
exported  by  such  companies  and 
entered  during  the  period  of  review. 

This  rate  is  the  same  as  the  rate  for  the 
one  mandatory  respondent  with  a 
weighted-average  dumping  margin 
determined  without  using  the  facts 
otherwise  available. 

For  the  PRG-wide  entity,  entries  will 
be  assessed  at  the  PRG-wide  rate 
indicated  above. 

The  Department  recently  announced  a 
refinement  to  its  assessment  practice  in 
NME  cases.'®  Pursuant  to  this 
refinement  in  practice,  for  entries  that 
were  not  reported  in  the  U.S.  sales 
databases  submitted  by  companies 


We  note  that  Goodman’s  entries  are  currently 
covered  by  a  preliminary  injunction  in  connection 
with  the  litigation  concerning  the  new  shipper 
review.  See  Shijiazhuang  Goodman  Trading  Co.  v. 
United  States,  CIT  No.  14-00101.  Therefore,  these 
entries  shall  not  be  liquidated  until  the  preliminary 
injunction  is  lifted. 

See  Antidumping  Proceedings:  Calculation  of 
the  Weighted-Average  Dumping  Margin  and 
Assessment  Rate  in  Certain  Antidumping 
Proceedings:  Final  Modification,  77  FR  8101 
(February  14,  2012). 

^6  See  Non-Market  Economy  Antidumping 
Proceedings:  Assessment  of  Antidumping  Duties,  76 
FR  65694  (October  24,  2011). 
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individually  examined  during  this 
review,  but  that  entered  under  the  case 
number  of  that  exporter  [i.e.,  at  the 
individually-examined  exporter’s  cash 
deposit  rate),  the  Department  will 
instruct  CBP  to  liquidate  such  entries  at 
the  PRC-wide  rate.  In  addition,  if  the 
Department  determines  that  an  exporter 
under  review  had  no  shipments  of  the 
subject  merchandise,  any  suspended 
entries  that  entered  under  that 
exporter’s  case  number  [i.e.,  at  that 
exporter’s  rate)  will  be  liquidated  at  the 
PRC- wide  rate.^^ 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
review  for  shipments  of  the  subject 
merchandise  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  section  751(aK2)(C) 
of  the  Act:  (1)  For  the  companies  listed 
above,  the  cash  deposit  rate  will  be  the 
weighted-average  dumping  margins 
indicated  above  (except,  if  the  rate  is 
zero  or  de  minimis,  then  zero  cash 
deposit  will  be  required);  (2)  for 
previously  investigated  or  reviewed  PRC 
and  non-PRC  exporters  not  listed  above 
that  received  a  separate  rate  in  a  prior 
segment  of  this  proceeding,  the  cash 
deposit  rate  will  continue  to  bo  the 
exporter-specific  rate  published  for  the 
most  recent  period;  (3)  for  all  PRC 
exporters  of  .subject  merchandise  that 
have  not  boon  found  to  be  entitled  to  a 
separate  rate,  the  cash  dopo.sit  rate  will 
be  the  PRC-wide  rate  of  $4.71  per 
kilogram;  and  (4)  for  all  non-PRC 
exporters  of  subject  merchandise  which 
have  not  received  their  own  rate,  the 
cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  exporter  that 
.supplied  that  non-PRC  exporter. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
further  notice. 

Notification  to  Importers 

This  notice  serves  as  final  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary  of  Commerce’s  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  a  reminder  to 
parties  subject  to  the  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  the  APO  in  accordance 
with  19  CFR  351.305(a)(3).  We  request 
timely  written  notification  of  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

The  Department  issues  and  publishes 
this  notice  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act,  and  19 
CFR  351.213. 

Dated:  June  23,  2014. 

Paul  Piquado, 

Assistant  Secretary  for  Enforcement  and 
Compliance. 

Appendix  I 

Companies  That  Have  Certified  No 
Shipments 

1.  Jinxiang  Chengda  Imp.  &  Exp.  Co.,  Ltd. 

2.  Foshan  Fuyi  Food  Co.,  Ltd. 

3.  Heze  Ever-Best  International  Trade  Co., 

Ltd. 

4.  Zhengzhou  Huachao  Industrial,  Co.,  Ltd. 

5.  Qingdao  Maycarrier  Import  &  Export  Co., 

Ltd. 

6.  Jinxiang  Merry  Vegetable  Co.,  Ltd. 

7.  Cangshan  Qingshui  Vegetable  Foods  Co., 

Ltd. 

8.  Qingdao  I'iantaixing  Foods  Co.,  Ltd. 

0.  Qingdao  Sea-line  International  Trading  Co. 

10.  XuZhou  Simple  Garlic  Industry  Co.,  Ltd. 

1 1 .  lining  Yongjia  Trade  Co.  Ltd. 

12.  Jinxiang  Yuanxin  Imp.  &  Exp.  Co.,  Ltd. 

1 3.  Shandong  Jinxiang  Zhengyang  Import  8t 
Export  Co.  Ltd. 

14.  Jinxiang  Hejia  Co.,  Ltd. 

Appendix  II 

List  of  Companies  Subject  to  the  PRC-Wide 
Rate 

1.  American  Pioneer  Shipping 

2.  Anhui  Dongqian  Foods  Ltd. 

3.  Anqiu  Friend  Food  Co.,  Ltd. 

4.  Anqiu  Haoshun  Trade  Co.,  Ltd. 

5.  APM  Global  Logistics  (Shanghai)  Co.,  Ltd. 

6.  APS  Qingdao 

7.  Chiping  Shengkang  Foodstuff  Co.,  Ltd. 

8.  CMEC  Engineering  Machinery  Import  & 

Export  Co.,  Ltd. 

9.  Dongying  Shunyifa  Chemical  Co.,  Ltd. 

1 0.  Dynalink  Systems  Logistics  (Qingdao) 
Inc. 

11.  Eimskip  Logistics  Inc. 

12.  Feicheng  Acid  Chemicals  Co.,  Ltd. 

13.  Frog  World  Co.,  Ltd. 

14.  Golden  Bridge  International,  Inc. 

15.  Guangxi  Lin  Si  Fu  Bang  Trade  Co.,  Ltd 

16.  Hangzhou  Guanyu  Foods  Co.,  Ltd. 

17.  Hebei  Golden  Bird  Trading  Co.,  Ltd. 

18.  Henan  Weite  Industrial  Co.,  Ltd. 

19.  Hongqiao  International  Logistics  Co. 

20.  Intecs  Logistics  Service  Co.,  Ltd. 

21.  IT  Logistics  Qingdao  Branch 


22.  Jinan  Solar  Summit  International  Co., 

Ltd. 

23.  Jinan  Yipin  Corporation  Ltd. 

24.  Jining  De-Rain  Trading  Co.,  Ltd. 

25.  Jining  Highton  Trading  Co.,  Ltd. 

26.  Jining  Jiulong  International  Trading  Co., 

Ltd. 

27.  Jining  Tiankuang  Trade  Co.,  Ltd. 

28.  Jining  Trans-High  Trading  Co.,  Ltd. 

29.  Jinxiang  County  Huaguang  Food  Import 

&  Export  Co.,  Ltd. 

30.  Jinxiang  Dacheng  Food  Co.,  Ltd. 

31.  Jinxiang  Dongyun  Freezing  Storage  Co., 

Ltd.  (a/k/a  Jinxiang  Eastward  Shipping 
Import  and  Export  Limited  Company) 

32.  Jinxiang  Dongyun  Import  &  Export  Co., 

Ltd. 

33.  Jinxiang  Fengsheng  Import  &  Export  Co., 

Ltd. 

34.  Jinxiang  Grand  Agricultural  Co.,  Ltd. 

35.  Jinxiang  Infarm  Fruits  &  Vegetables  Co., 

Ltd. 

36.  Jinxiang  Meihua  Garlic  Produce  Co.,  Ltd. 

37.  Jinxiang  Shanyang  Freezing  Storage  Co., 

Ltd. 

38.  Jinxiang  Shenglong  Trade  Co.,  Ltd. 

39.  Jinxiang  Tianheng  Trade  Co.,  Ltd. 

40.  Jinxiang  Tianma  Freezing  Storage  Co., 

Ltd. 

41.  Jinxiang  Xian  Baishite  Trade  Co.,  Ltd.  (a/ 

k/a  Jinxiang  Best  Trade  Co.,  Ltd.) 

42.  Juye  Homestead  Fruits  and  Vegetables 

Co.,  Ltd. 

43.  Kingwin  Industrial  Co.,  Ltd. 

44.  Laiwu  Fukai  Foodstuff  Co.,  Ltd. 

45.  Laizhou  Xubin  Fruits  and  Vegetables 

46.  Linshu  Dading  Private  Agricultural 
Products  Co.,  Ltd. 

47.  Linyi  City  Hedong  District  Jiuli  Foodstuff 
Go. 

48.  Linyi  Gity  Kangfa  Foodstuff  Drinkable 
Go.,  Ltd. 

49.  Linyi  Katayama  Foodstuffs  Go.,  Ltd. 

50.  Linyi  Tianqin  Foodstuff  Go.,  Ltd. 

51.  Ningjin  Kuifeng  Foodstuff  Go.,  Ltd. 

52.  Qingdao  Apex  Shipping  (k)..  Ltd. 

53.  Qingdao  BNl’  Go.,  Ltd. 

54.  Qingdao  Gherry  Leather  Garment  Go., 

Ltd. 

55.  Qingdao  Ghongzhi  International 
Transportation  Go.,  Ltd. 

56.  Qingdao  Everfresh  Trading  Go.,  Ltd. 

57.  Qingdao  Liang  He  International  Trade 
Go.,  Ltd 

58.  Qingdao  Lianghe  International  Trade  Go., 

Ltd. 

59.  Qingdao  Saturn  International  Trade  Co., 

Ltd. 

60.  Qingdao  Sino-World  International 
Trading  Go.,  Ltd. 

61.  Qingdao  Winner  Foods  Co.,  Ltd. 

62.  Qingdao  XinTian  Feng  Food  Co.,  Ltd. 

63.  Qingdao  Yuankang  International 

64.  Qufu  Dongbao  Import  &  Export  Trade  Co., 
Ltd. 

65.  Rizhao  Huasai  Foodstuff  Co.,  Ltd. 

66.  Samyoung  America  (Shanghai)  Inc. 

67.  Shandong  Chengshun  Farm  Produce 
Trading  Co.,  Ltd. 

68.  Shandong  Chenhe  Inti  Trading  Co.,  Ltd. 

69.  Shandong  China  Bridge  Imports 

70.  Shandong  Dongsheng  Eastsun  Foods  Co., 
Ltd. 

71.  Shandong  Garlic  Company 

72.  Shandong  Longtai  Fruits  and  Vegetables 
Co.,  Ltd. 
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73.  Shandong  Sanxing  Food  Co.,  Ltd. 

74.  Shandong  Wonderland  Organic  Food  Co., 
Ltd. 

75.  Shandong  Xingda  Foodstuffs  Group  Co., 
Ltd. 

76.  Shandong  Yipin  Agro  (Group)  Co.,  Ltd. 

77.  Shanghai  Ever  Rich  Trade  Company 

78.  Shanghai  Goldenbridge  International  Co., 
Ltd. 

79.  Shanghai  Great  Harvest  International  Co., 
Ltd. 

80.  Shanghai  LJ  International  Trading  Co., 

Ltd. 

81 .  Shanghai  Medicines  &  Health  Products 
Import/Export  Co.,  Ltd. 

82.  Shanghai  Yijia  International 
Transportation  Co.,  Ltd. 

83.  Shenzhen  Fanhui  Import  &  Export  Co., 
Ltd. 

84.  Shenzhen  Greening  Trading  Co.,  Ltd. 

85.  Shenzhen  Xunong  Trade  Co.,  Ltd. 

86.  Shijiazhuang  Goodman  Trading  Co.,  Ltd. 

87.  Sunny  Import  &  Export  Limited 

88.  T&S  International,  LLC. 

89.  Taian  Eastsun  Foods  Co.,  Ltd. 

90.  Taian  Fook  Huat  Tong  Kee  Pte.  Ltd. 

91.  Taian  Solar  Summit  Food  Co.,  Ltd. 

92.  Taiyan  Ziyang  Food  Co.,  Ltd. 

93.  Tianjin  Spiceshi  Co.,  Ltd. 

94.  U.S.  United  Logistics  (Ningbo)  Inc. 

95.  V.T.  Impex  (Shandong)  Limited 

96.  Weifang  Chenglong  Import  &  Export  Co., 

Ltd. 

97.  Weifang  He  Lu  Food  Import  &  Export  Co., 

Ltd. 

98.  Weifang  Hong  Qiao  International 

Logistics  Co.,  Ltd. 

99.  Weifang  )inbao  Agricultural  Equipment 
Co.,  Ltd. 

100.  Weifang  Naike  Foodstuffs  Co.,  Ltd. 

101.  Weifang  Shennong  Foodstuff  Co.,  Ltd. 

102.  Weihai  Textile  Group  Import  &  Export 
Co.,  Ltd. 

103.  WSSF  Corporation  (Weifang) 

104.  Xiamen  Huamin  Import  Export 
Company 

105.  Xiamen  Keep  Top  Imp.  and  Exp.  Co., 
Ltd. 

106.  Xinjiang  Top  Agricultural  Products  Co., 
Ltd. 

107.  XuZhou  Heiners  Agricultural  Co.,  Ltd. 

108.  Yishui  Hengshun  Food  Co.,  Ltd. 

109.  You  Shi  Li  International  Trading  Co., 
Ltd. 

110.  Zhangzhou  Xiangcheng  Rainbow 
Greenland  Food  Co.,  Ltd. 

111.  Zhengzhou  Dadi  Garlic  Industry  Co., 
Ltd. 

112.  Zhengzhou  Xiwannian  Food  Co.,  Ltd. 

113.  Zhengzhou  Xiu'i  Import  &  Export  Co., 
Ltd. 

114.  Zhengzhou  Yuanli  Trading  Co.,  Ltd. 

115.  Zhong  Lian  Farming  Product  (Qingdao) 
Co.,  Ltd. 

Appendix  III 

List  of  Topics  Discussed  in  the  Issues  and 
Decision  Memorandum 
Summary 
Background 
Scope  of  the  Order 
Discussion  of  the  Issues 
Comment  1:  Selection  of  the  Surrogate 
Country 

Comment  2:  Use  of  MERALCO  to  Calculate 
Electricity  Rates 


Comment  3 :  Excluding  NME  Country  Data  in 
Import  Statistics 

Comment  4:  Excluding  Data  from  Countries 
With  Export  Subsidies 

Comment  5:  Excluding  Outlier  (Aberrational) 
Data  Using  Statistical  Tools 
Comment  6:  Deducting  Transportation  Costs 
Comment  7:  Adjusting  Brokerage  and 
Handling  Fees  in  GIF 

Comment  8:  Adjusting  the  Philippine  ILO  6A 
Labor  Calculation 

Comment  9:  Deducting  Export  Letter  of 
Credit  Fees 

Comment  10:  Adjusting  SVs  to  Reflect  Net  kg 
Comment  11:  Using  GIF  Values  Instead  of 
FOB  Values 

Comment  12:  Wholesale  versus  Farm  Gate 
Prices 

Comment  13:  Differential  Pricing 
Methodology  Challenge 
Comment  14:  Country  Wide  Rate  Challenge 
Comment  15:  15-Day  Liquidation  Instruction 
Policy  Challenge 

Comment  16:  hYaud  Allegation  Concerning 
Golden  Bird’s  Export  Declarations  to 
GACC 

Comment  17:  Hejia  Ministerial  Error, 
Certification  of  No  Shipments 
Comment  18:  Separate  Rate  Request  for 
Goodman 

Comment  19:  Weighted  Average  Margin 
Calculation  for  Goodman 
Comment  20:  Contemporaneous  Calculation 
of  SVs  for  Goodman 

Comment  21:  Separate  Briefing  Schedule  for 
Golden  Bird’s  SQR  Recommendation 

|FR  Doc.  2014-15279  Filed  6-27-14;  8:45  am] 

BILLING  CODE  3510-D&-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  Small  Business 
Innovation  Research  (SBIR)  Program 
Application  Cover  Sheet 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 

ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
submitted  on  or  before  August  29,  2014. 
ADDRESSES:  Direct  all  written  comments 
to  Jennifer  Jessup,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6616, 
14th  and  Constitution  Avenue  NW., 
Washington,  DC  20230  (or  via  the 
Internet  at  JJessup@doc.gov). 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Mary  Clague,  NIST  SBIR 
Program  Office,  100  Bureau  Drive,  MS 
2200,  Gaithersburg,  MD  20899,  301- 
975-4188,  mary.clague@nist.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  SBIR  program  was  originally 
established  in  1982  by  the  Small 
Business  Innovation  Development  Act 
(Pub.  L.  97-219),  codified  at  15  U.S.C. 
638.  It  was  then  expanded  and  extended 
by  the  Small  Business  Research  and 
Development  (R&D)  Enhancement  Act 
of  1992  (Pub.  L.  102-564),  and  received 
subsequent  reauthorization  and 
extensions  that  include  Public  Law  112- 
81,  extending  SBIR  through  September 
30,  2017.  The  US  Small  Business 
Administration  (SBA)  serves  as  the 
coordinating  agency  for  the  SBIR 
program.  It  directs  the  agency 
implementation  of  SBIR,  reviews 
progress,  and  reports  annually  to 
Congress  on  its  operation. 

The  NIST  SBIR  Cover  Sheet  is  the  first 
page  of  each  application  that  responds 
to  the  annual  NIST  SBIR  Federal 
Funding  Opportunity  (FFO).  The 
information  collected  in  the  Cover  Sheet 
provides  identifying  information  and 
demographic  data  for  use  in  NIST’s 
annual  report  to  the  SBA  on  the 
program. 

II.  Method  of  Collection 

The  information  will  be  collected  as 
part  of  the  application  process  and  will 
be  submitted  either  through  grants.gov 
or  by  paper. 

III.  Data 

OMB  Control  Number:  0693-XXXX. 

Form  Number(s):  None. 

Type  of  Review:  Regular  submission 
(new  information  collection). 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Response:  .5 
hours. 

Estimated  Total  Annual  Burden 
Hours:  50. 

Estimated  Total  Annual  Cost  to 
Public:  $0. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden 
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(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  June  24,  2014. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
information  Officer. 

|FR  Doc.  2014-15207  Filed  6-27-14;  8:45  am) 
BILLING  CODE  3510-1 3-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD353 

Permits;  Foreign  Fishing 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  application  for  permit; 
request  for  comments. 

SUMMARY:  NMFS  publishes  for  public 
review  and  comment  information 
regarding  a  permit  application  for 
transshipment  of  Atlantic  herring  by 
Canadian  vessels,  submitted  under 
provisions  of  the  Magnuson- Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  This 
action  is  necessary  for  NMFS  to  make  a 
determination  that  the  permit 
application  can  be  approved. 

DATES:  Written  comments  must  be 
received  by  July  14,  2014. 

ADDRESSES:  Written  comments  on  this 
action,  identified  by  RIN  0648-XD353, 
should  be  sent  to  Mark  Wildman  in  the 
NMFS  Office  of  International  Affairs  at 
1315  East-West  Highway,  Silver  Spring, 
MD  20910  (phone:  (301)  427-8386,  fax: 
(301)  713-2313,  email:  mark. wildman® 
noaa.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Wildman  at  (301)  427-8386  or  by 
email  at  mark.wiIdman@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

Section  204(d)  of  the  Magnuson- 
Stevens  Act  (16  U.S.C.  1824(d)) 


authorizes  the  Secretary  of  Commerce 
(Secretary)  to  issue  a  transshipment 
permit  authorizing  a  vessel  other  than  a 
vessel  of  the  United  States  to  engage  in 
fishing  consisting  solely  of  transporting 
fish  or  fish  products  at  sea  from  a  point 
within  the  United  States  Exclusive 
Economic  Zone  (EEZ)  or,  with  the 
concurrence  of  a  state,  within  the 
boundaries  of  that  state,  to  a  point 
outside  the  United  States.  In  addition. 
Public  Law  104-297,  section  105(e), 
directs  the  Secretary  to  issue  section 
204(d)  permits  for  up  to  14  Canadian 
transport  vessels  to  receive  Atlantic 
herring  harvested  by  United  States 
fishermen  and  to  be  used  in  sardine 
processing.  Transshipment  must  occur 
from  within  the  boundaries  of  the  State 
of  Maine  or  within  the  portion  of  the 
EEZ  east  of  the  line  69  degrees  30 
minutes  west  and  within  12  nautical 
miles  from  Maine’s  seaward  boundary. 

Section  204(d)(3)(D)  of  the  Magnuson- 
Stevens  Act  provides  that  an  application 
may  not  be  approved  until  the  Secretary 
determines  that  “no  owner  or  operator 
of  a  vessel  of  the  United  States  which 
has  adequate  capacity  to  perform  the 
transportation  for  which  the  application 
is  submitted  has  indicated  ...  an 
interest  in  performing  the  transportation 
at  fair  and  reasonable  rates.’’  NMFS  is 
publishing  this  notice  as  part  of  its  effort 
to  make  such  a  determination  with 
respect  to  the  application  described 
below. 

Summary  of  Application 

NMFS  received  an  application 
requesting  authorization  for  five 
Canadian  transport  vessels  to  receive 
transfers  of  herring  from  United  States 
purse  seine  vessels,  stop  seines,  and 
weirs  for  the  purpose  of  transporting  the 
herring  to  Canada  for  processing.  The 
transshipment  operations  will  occur 
within  the  boundaries  of  the  State  of 
Maine  or  within  the  portion  of  the  EEZ 
east  of  the  line  69°30'  W  longitude  and 
within  12  nautical  miles  from  Maine’s 
seaward  boimdary. 

Dated:  June  24,  2014. 

Jean-Pierre  Pie, 

Acting  Director,  Office  of  International 
Affairs,  National  Marine  Fisheries  Service. 

|FR  Doc.  2014-15266  Filed  6-27-14;  8:45  am] 

BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD124 

National  Environmental  Policy  Act 
Compliance  for  Council-Initiated 
Fishery  Management  Actions  Under 
the  Magnuson-Stevens  Act 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of  draft 
revised  and  updated  National 
Environmental  Policy  Act  (NEPA) 
procedures  for  Magnuson-Stevens  Act 
fishery  management  actions;  request  for 
comments. 

SUMMARY:  The  purpose  of  this  notice  is 
to  notify  the  public  that  on  February  19, 
2013,  NMFS  issued  an  internal  policy 
pertaining  to  complying  with  NEPA  in 
the  context  of  Magnuson-Stevens  Act 
(MSA)  fishery  management  actions. 

This  policy,  entitled  “National 
Environmental  Policy  Act  Compliance 
for  Council-Initiated  Fishery 
Management  Actions  under  the 
Magnuson-Stevens  Act’’  (the  policy) 
clarifies  roles  and  responsibilities  of 
NMFS  and  the  Regional  Fishery 
Management  Councils  (Council  or 
FMCs),  explains  timing  and  procedural 
linkages,  provides  guidance  on 
documentation  needs,  and  fosters 
partnerships  and  cooperation  between 
NMFS  and  FMCs  on  NEPA  compliance. 

NMFS  consulted  with  the  Councils 
and  with  the  Council  on  Environmental 
Quality  (CEQ)  on  proposed  revisions  to 
the  2013  NMFS  NEPA  policy  directive, 
and  based  on  those  consultations  NMFS 
now  proposes  to  use  this  policy  as  a 
basis  for  issuing  revised  and  updated 
NEPA  procedures  for  MSA  actions  in 
the  form  of  a  line-office  supplement  to 
NOAA  Administrative  Order  (NAO) 
216-6. 

DATES:  NMFS  will  accept  written 
comments  on  the  draft  revised  NEPA 
procedures  until  September  29,  2014. 
ADDRESSES:  You  may  submit  comments 
on  this  document,  identified  by  NOAA- 
NMFS-2014-0024,  by  any  of  the 
following  methods: 

•Electronic  Submission:  Submit  all 
electronic  public  comments  via  the 
Federal  e-Rulemaking  Portal.  Go  to 
www.regulations.gov/ 

#  !docketDetail;D=NOAA  -NMFS-201 4- 
0024,  click  the  “Comment  Now!’’  icon, 
complete  the  required  fields,  and  enter 
or  attach  your  comments. 

•Mail:  Submit  ■written  comments  to 
Steve  Leathery,  NMFS  NEPA 
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Coordinator,  Room  10828,  1315  East- 
West  Highway,  Silver  Spring  MD  21755. 

Instructions:  Comments  sent  by  any 
other  method,  to  any  other  address  or 
individual,  or  received  after  the  end  of 
the  comment  period,  may  not  be 
considered  by  NMFS.  All  comments 
received  are  a  part  of  the  public  record 
and  will  generally  be  posted  for  public 
viewing  on  www.regulations.gov 
without  change.  All  personal  identifying 
information  (e.g.,  name,  address,  etc.), 
confidential  business  information,  or 
otherwise  sensitive  information 
submitted  voluntarily  by  the  sender  will 
be  publicly  accessible.  NMFS  will 
accept  anonymous  comments  (enter 
“N/A”  in  the  required  fields  if  you  wish 
to  remain  anonymous).  Attachments  to 
electronic  comments  will  be  accepted  in 
Microsoft  Word,  Excel,  or  Adobe  PDF 
file  formats  only. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Leathery,  301-427-8014. 
SUPPLEMENTARY  INFORMATION:  The  2007 
Magnuson-Stevens  Reauthorization  Act 
(MSRA)  required  NMFS  to  “revise  and 
update”  agency  procedures  to  comply 
with  NEPA  for  fisheries  management 
actions.  In  developing  a  proposed 
approach,  NMFS  conducted  extensive 
public  outreach  which  included  the 
following: 

•  Consulted  with  the  Council  on 
Environmental  Quality  (CEQ)  and  the 
Councils. 

•  Posted  Trigger  Questions, 
developed  by  NMFS,  and  a  Strawman 
proposal,  developed  by  the  Council 
Coordination  Committee  (CCC),  for  60- 
day  public  comment. 

•  NMFS  made  presentations  at 
meetings  of  all  eight  FMCs  on  Trigger 
Questions  and  Strawman  during  the  60- 
day  period;  NMFS  received  over  1600 
comments. 

•  NMFS  published  proposed  rule 
May  2008  with  a  90-day  comment 
period;  conducted  3  NMFS-sponsored 
public  hearings  and  a  public  workshop; 
conducted  presentations  at  meetings  of 
all  eight  FMCs;  and  received  over 
150,000  public  comments. 

NMFS’s  initial  approach  was  to 
propose  a  rule  creating  new  regulatory 
requirements  aligning  the  decision¬ 
making  processes  of  the  Councils  and 
NMFS  under  the  MSA  with  the 
analytical  and  procedural  requirements 
of  NEPA.  I'he  proposed  rule  would  have 
required  Council  consideration  of  draft 
NEPA  documents  prior  to 
recommending  fishery  management 
measures,  and  NMFS  consideration  of  a 
final  NEPA  document  during  Secretarial 
review  of  the  measures.  These  comment 
periods  could  be  less  than  45  days  each 
in  limited  circumstances,  but  in  no  case 


could  the  combined  total  of  days  be  less 
than  45,  which  is  the  minimum 
comment  period  established  by  CEQ’s 
regulations  for  EISs.  The  proposed  rule 
would  have  included  regulatory 
provisions  pertaining  to  inadequate  and 
incomplete  information,  a  new 
categorical  exclusion  for  exempted 
fishing  permits,  and  it  would  have 
changed  the  name  of  the  ElS-level  NEPA 
compliance  document  for  fisheries 
management  to  reflect  the  integration  of 
fisheries  management  and 
environmental  considerations.  It  also 
would  have  established  a  new  tiering 
mechanism  modeled  on  fishery 
management  plan  (FMP)  “frameworks.” 

NMFS  published  the  proposed  rule  on 
May  14,  2008,  and  provided  for  a  90-day 
public  comment  period.  During  the 
public  comment  period,  NMFS 
delivered  presentations  at  meetings  of 
all  eight  Coimcils  and  conducted  three 
NMFS-sponsored  public  listening 
sessions:  one  in  Washington,  DC  metro 
area,  one  in  St.  Petersburg,  FL,  and  one 
in  Seattle,  WA.  In  addition,  NMFS, 
Council  representatives,  and  CEQ  held 
an  interactive  public  workshop  in  the 
Washington,  DC  area.  By  the  close  of  the 
public  comment  period,  NMFS  had 
received  over  150,000  comment  letters, 
many  of  which  were  form  letters  urging 
NMFS  to  withdraw  the  proposed  rule 
and  start  over. 

NMFS  subsequently  determined  that 
it  would  be  more  appropriate  to  revise 
and  update  internal  guidance  rather 
than  to  create  new  regulatory 
requirements.  On  February  19,  2013, 
NMFS  issued  a  policy  titled  “National 
Environmental  Policy  Act  Compliance 
for  Council-Initiated  Fishery 
Management  Actions  under  the 
Magnuson-Stevens  Act.”  This  policy 
clarifies  roles  and  responsibilities  of 
NMFS  and  the  Councils,  explains 
timing  and  procedural  linkages, 
provides  guidance  on  documentation 
needs,  and  fosters  partnerships  and 
cooperation  between  NMFS  and  FMCs 
on  NEPA  compliance.  Issuance  of  this 
policy  satisfied  the  requirements  of 
section  304(i)  of  the  MSA. 

After  issuing  the  2013  Policy 
Directive,  NMFS  consulted  with  the 
Council  Coordination  Committee  (CCC) 
at  its  public  meeting  in  May  2013,  and 
also  had  follow-up  dialog  with  a 
subcommittee  the  CCC  established  to 
represent  the  CCC  on  these  matters. 
Additionally,  NMFS  consulted  with 
CEQ.  Based  on  those  consultations, 
NMFS  is  now  proposing  to  use  this 
policy  as  a  basis  for  a  line-office 
supplement  to  NAQ  216-6,  and  is 
publishing  the  draft  revised  and 
updated  NEPA  procedures  for  MSA 
actions  to  solicit  public  comment. 


NMFS  anticipates  further 
improvements  to  the  NEPA  process  at 
the  NOAA  level  as  a  result  of  ongoing 
efforts  to  update  NAO  216-6.  NMFS 
will  work  to  ensure  consistency 
between  any  future  NOAA-level  NEPA 
policy  and  procedures  and  these  revised 
and  updated  MSA  NEPA  procedures. 

Key  features  of  the  draft  revised  and 
updated  NEPA  procedures  include: 

•  Roles  and  Responsibilities:  The 
draft  procedures  set  forth  the  statutory 
roles  and  responsibilities  for  NMFS  and 
the  Councils  as  dictated  by  NEPA  and 
the  MSA.  While  providing  clarity  on 
ultimate  responsibilities,  they  encourage 
collaboration  and  early  integration  of 
processes.  For  Atlantic  Highly  Migratory 
Species  (HMS),  NMFS  retains 
responsibility  over  all  aspects  of 
compliance. 

•  Timing:  The  draft  procedures 
encourage  completing  as  much  of  the 
NEPA  process  as  possible  at  the  Council 
level,  while  recognizing  the  logistical 
demands  of  the  fishery  management 
process.  The  draft  procedures  establish 
a  procedural  nexus  linking  NEPA’s 
requirements  with  MSA’s.  The  nexus 
highlights  the  requirement  for  the 
Regional  Administrator  to  determine  a 
package  “complete”  to  initiate  MSA 
review;  sets  forth  the  timing 
requirements  of  the  MSA  and  NEPA, 
and  includes  risk-based  considerations 
for  determining  the  NEPA  schedule. 

•  Documentation;  This  section 
clarifies  that  the  statement  of  purpose 
and  need  in  the  NEPA  analysis  should 
be  linked  to  the  fishery  management 
need  the  Council  is  addressing.  It  also 
addresses  the  alternatives  to  be 
considered  and  what  “reasonable” 
alternatives  should  be,  and  it  provides 
guidance,  derived  from  CEQ’s  40  Most- 
Asked  Questions,  on  defining  the  “no 
action”  alternative  in  a  fishery 
management  context.  It  also  specifies 
that,  based  on  information  in  the  NEPA 
analysis,  it  may  be  appropriate  for  a 
ROD  to  go  beyond  the  question  of 
approving  or  disapproving  the 
recommendation  at  hand,  and  may 
include  an  identification  of  additional 
conservation  and  management  needs,  as 
appropriate. 

•  Improvements /Efficiencies:  This 
.section  includes  instructions  for 
optional  u.se  of  broad  analyses  and 
tiering,  and  incorporation  by  referonco. 

It  also  identifies  best  practices  for  early 
collaboration  using  information 
technology  and  early  communication. 

•  Relationship  to  other  Documents: 
'I'his  section  describes  the  policy’s 
relationship  to  other  existing  documents 
and  policies  including  the  NMP'S  and 
Council  1997  Operational  Guidelines, 
the  NOAA  NEPA  Administrative  Order 
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(NAO  216-6),  and  CEQ’s  NEPA 
regulations. 

The  draft  revised  and  updated  NEPA 
procedures  are  intended  to: 

•  Add  additional  references  to 
NEPA’s  requirements; 

•  Add  additional  description  about 
Council  processes; 

•  Add  greater  specificity  to  certain 
timing  requirements;  and 

•  Clarity  NMFS’s  intent  with  regards 
to  usage  of  NEPA  documents. 

Both  the  2013  Policy  Directive,  and 
the  draft  revised  and  updated  NEPA 
procedures  for  MSA  actions  are 
available  online  at  http://www.nmfs. 
noaa.gOv/msa2007/nepa.htm.  After 
considering  comments,  NMFS  intends 
to  finalize  the  proposed  NEPA 
procedures  for  MSA  actions  and  to 
withdraw  the  proposed  May  2008  rule. 

Dated:  June  24,  2014. 

Emily  H.  Menashes, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  2014-15270  Filed  6-27-14;  8:45  am] 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD349 

Atlantic  Highly  Migratory  Species; 
Atlantic  Bluefin  Tuna  Fisheries 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  receipt  of  an 
application  for  an  exempted  fishing 
permit;  request  for  comments. 

SUMMARY:  NMFS  has  made  a 
preliminary  determination  that  an 
application  for  an  Exempted  Fishing 
Permit  (EFP)  warrants  further 
consideration  and  an  opportunity  for 
public  comment.  The  application  was 
submitted  by  the  owner  and  operator  of 
an  Atlantic  tunas  Purse  Seine  category- 
permitted  vessel,  requesting  an 
exemption  from  annual  incidental  purse 
.seine  retention  limit  on  the  harve.st  of 
large  medium  Atlantic  bluefin  tuna 
(BFT)  (i.e.,  mea.suring  73  to  less  than  81 
inches  curved  fork  length).  'I'he 
apj)licants  propose  that  NMFS,  through 
is.suance  of  the  EFP,  a.sse.ss  the 
possibility  of  reducing  regulatory 
discards  related  to  this  limit  to  increase 
the  likelihood  of  harve.sting  the  vessel’s 
individual  purse  seine  vessel  BFT  quota 
and  the  category  subquota  overall. 
NMFS  is  intere.sted  in  a.s.ses.sing  this 
possibility  consi.stent  with  the  purposes 


of  EFPs  and  the  associated  data  that 
could  be  gathered  through  such  an  EFP 
and  requests  public  comment  on  the 
information  provided  in  this  notice  and 
the  application  submitted. 

DATES:  Comments  must  be  received  by 
July  21,  2014. 

ADDRESSES:  You  may  submit  comments 
on  this  notice,  identified  by  0648- 
XD349,  by  any  one  of  the  following 
methods: 

•  Email:  NMFS.PSEFP.2014@ 
noaa.gov. 

•  Mail:  Margo  Schulze-Haugen, 

Highly  Migratory  Species  Management 
Division  (F/SFl),  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910. 
Please  mark  the  outside  of  the  envelope 
“Comments  on  2014  purse  seine  EFP 
application.” 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  application  can  viewed  at 
the  following  Web  site:  http:// 
www.nmfs.noaa.gov/sfa/hms/news/ 
breaking_news.html;  or  by  contacting 
Craig  Cockrell,  Highly  Migratory 
Species  Management  Division,  NMFS, 
(301)  427-8503. 

SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  notice  of  intent  to  issue 
EFPs,  Scientific  Research  Permits, 
Letters  of  Acknowledgement,  and 
Chartering  Permits  for  Atlantic  highly 
migratory  species  (HMS)  in  2014  (78  FR 
69823,  November  21,  2013).  Although 
that  notice  anticipated  a  variety  of 
applications,  it  stated  that  occasionally 
NMFS  receives  applications  for 
activities  that  were  not  anticipated  at 
the  time  of  the  general  notice  and  that 
NMFS  would  provide  additional 
opportunity  for  public  comment  if  that 
were  to  occm. 

As  discussed  in  the  November  2013 
notice  of  intent  to  issue  EFPs  and  other 
permits,  issuance  of  EFPs  and  related 
permits  are  necessary  for  the  collection 
of  HMS  for  public  display  and  scientific 
research  to  exempt  them  from  specified 
regulations  (e.g.,  fi.shing  seasons, 
prohibited  species,  authorized  gear, 
closed  areas,  and  minimum  sizes)  that 
may  otherwi.se  prohibit  .such  collection. 
Specifically,  NMFS  may  authorize 
activities  otherwi.se  prohibited  by  the 
regulations  at  50  CFR  j)art  635  for  the 
conduct  of  scientific  research;  the 
acquisition  of  information  and  data;  the 
enhancement  of  safety  at  .sea;  the 
purpose  of  collecting  animals  for  public 
education  or  display;  the  inve.stigation 
of  bycatch,  economic  or  regulatory 
discard;  or  for  chartering  arrangements. 
See  50  (T'R  635.32(a)(1).  The  terms  and 
conditions  of  individual  permits  are 
unique;  however,  all  permits  include 
reporting  requirements,  limit  the 
number  and  species  of  HMS  to  be 


collected,  and  only  authorize  collection 
in  Federal  waters  of  the  Atlantic  Ocean, 
Gulf  of  Mexico,  and  Caribbean  Sea. 

EFPs  and  related  permits  are  issued 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Reauthorization  Act 
(Magnuson- Stevens  Act)  (16  U.S.C.  1801 
et  seq.)  and/or  the  Atlantic  Tunas 
Convention  Act  (ATCA)  (16  U.S.C.  971 
et  seq.).  Regulations  at  50  CFR  600.745 
and  635.32  govern  exempted  fishing 
permits,  as  well  as  scientific  research 
activity,  chartering  arrangements,  and 
exempted  public  display  and 
educational  activities. 

Current  Atlantic  HMS  regulations 
specify  that  persons  aboard  a  vessel 
permitted  in  the  Atlantic  Tunas  Purse 
Seine  category  “may  retain,  possess, 
land,  or  sell  large  medium  BFT  in 
amounts  not  exceeding  15  percent,  by 
weight,  of  the  total  amount  of  giant  BFT 
landed  during  that  fishing  year.”  See  50 
CFR  635.23(e)(1).  As  a  result.  Purse 
Seine  category  vessels  may  discard  large 
medium  BFT  to  reduce  the  risk  of 
exceeding  the  annual  purse  seine 
retention  limit.  This  has  the  effect  of 
focusing  effort  in  the  purse  seine  fishery 
on  giant  BFT  but  may  also  result  in  dead 
discards  of  the  smaller  BFT.  The 
retention  limits  that  apply  to  most 
commercial  categories  allow  the 
retention  of  large  medium  BFT. 

In  the  Draft  Amendment  7  to  the  2006 
Consolidated  Atlantic  HMS  Fishery 
Management  Plan  (2006  Consolidated 
HMS  FMP),  NMFS  considered  but  did 
not  fmther  analyze  the  possibility  of 
altering  this  limit.  Although  there  has 
been  past  interest  in  altering  this  limit, 
e.g.,  the  issue  was  raised  in  the 
comments  on  the  2006  Consolidated 
HMS  FMP,  this  alternative  was  not 
considered  further  in  the  DEIS  because 
there  were  few  data  available  to 
determine  whether  such  a  change  might 
be  warranted  or  the  impacts  of  such  a 
change  given  recent  low  catch/landings 
from  the  Purse  Seine  category. 

Data  are  now  available  on  dead 
discards  by  size  relative  to  retained 
catc;h  for  the  Purse  Seine  category  from 
the  2013  fishing  year,  reflecting  dead 
discards  for  the  .smaller  size  categories. 
NMFS  believes  that  additional  analysis 
about  the  potential  benefits  of  altering 
the  limit,  both  by  reducing  dead 
discards  and  improving  the  Pur.se  Seine 
category’s  opportunity  to  harve.st  its 
subquota,  may  be  warranted  and 
beneficial  to  the  stock  and  the  fi.shery. 
Additional  data  are  needed  to  conduct 
.such  analy.ses  and  to  make  fi.shery 
management  decisions.  An  EFP  would 
allow  NMFS  to  collect  and  review  such 
additional  data  regarding  the  annual 
incidental  purse  seine  retention  limit  by 
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allowing  the  applicant  to  fish  for 
commercial  sized  BFT  in  2014,  without 
the  limit  on  large  medium  BFT,  to 
determine  the  capability  of  reducing 
regulatory  discards  related  to  this 
restriction  and  harvesting  the  vessel’s 
individual  quota.  An  EFP,  if  issued, 
would  expire  on  December  31,  2014. 
Among  the  purposes  of  EFPs  in  the 
regulations  (at  50  CFR  635.32(a)(1))  are 
“the  investigation  of  bycatch,  economic 
discard  and  regulatory  discard,’’  and 
such  an  EFP  would  be  in  furtherance  of 
those  purposes. 

NMFS  specifically  invites  comment 
on  potential  terms  and  conditions  if 
such  an  EFP  were  to  be  issued, 
including  the  following: 

•  The  appropriate  level  of  observer 
coverage  for  permitted  trips.  Currently, 
NMFS  places  observers  on  purse  seine 
vessels  via  the  Northeast  Fishery 
Observer  Program  consistent  with  the 
HMS  regulations  and  Recommendation 
10-10  of  the  International  Commission 
for  the  Conservation  of  Atlantic  Tunas 
(Recommendation  by  ICCAT  to 
Establish  Minimum  Standards  for 
Fishing  Vessel  Observer  Programs)  that 
there  be  a  minimum  of  5  percent 
observer  coverage  of  purse  seine  fishing 
effort  (as  measured  in  number  of  sets  or 
trips),  among  other  things. 

•  The  appropriate  number  of  trips  or 
tonnage  that  should  be  authorized. 

Under  the  BFT  regulations,  individual 
Purse  Seine  category  permitted  vessels’ 
BFT  quotas  may  be  combined  and 
transferred  for  use  by  one  vessel,  the 
2014  codified  purse  seine  category 
quota  of  171.8  mt  would  be  the  upper 
limit  on  potential  retention  under  this 
EFP.  All  BFT  catch,  including  dead 
discards  and  landings,  would  count 
toward  this  quota. 

•  The  appropriate  timing  of  such 
trips.  Currently,  the  Purse  Seine 
category  opens  July  15  of  each  year  and 
closes  December  31. 

•  All  BFT  would  be  available  for 
measurement  and  biological  sampling 
or  other  specified  research  activity  as 
appropriate. 

Analysis  of  Impacts  to  BFT 

NMFS  largely  considers  the  effects  of 
this  EFP,  if  issued,  to  have  been 
analyzed  in  previous  analyses  that 
considered  the  overall  U.S.  quota  and 
subquotas  as  set  out  in  the  2006 
Consolidated  HMS  FMP  and  subsequent 
environmental  analyses  for  the  annual 
BFT  specifications  process. 

Exemption  from  the  limit  on  large 
medium  BFT  would  provide  harvest 
flexibility  within  the  existing  individual 
purse  seine  vessel  quota(s).  The 
exemption  would  affect  the  size  of  BFT 
that  could  be  retained  and  landed,  but 


NMFS  does  not  expect  that  it  would 
significantly  alter  fishing  practices, 
given  the  short  duration  of  the  fishing 
activity,  the  limited  number  of  vessels 
fishing,  and  other  limits  that  would  be 
placed  on  the  EFP.  The  maximum 
amount  of  BFT  that  could  be  harvested 
would  remain  constrained  at  its  upper 
limit  to  171.8  mt,  the  total  for  the 
category,  which  could  be  authorized  for 
one  vessel  if  all  individual  vessel  quotas 
were  appropriately  combined.  NMFS 
does  not  anticipate  authorizing  the  full 
category  quota  for  harvest  imder  this 
EFP  but  notes  the  maximvun  possible 
retention  for  the  purposes  of  assessing 
potential  impacts.  For  this  quota  level, 
the  effects  were  analyzed  within 
existing  environmental  assessment 
documents.  Thus,  activities  under  this 
EFP  would  not  affect  the  total  amount 
of  BFT  allowed  to  be  harvested,  limited 
by  the  ICCAT-recommended  U.S.  quota 
(which  has  been  established  consistent 
with  ICCAT’s  western  Atlantic  BFT 
rebuilding  program)  and  by  the 
associated  Purse  Seine  category 
subquota.  Issuance  of  this  EFP  would 
not  be  expected  to  affect  BFT  stock 
health  or  rebuilding  in  ways  not 
previously  analyzed  for  the  existing 
quotas  and  specifications.  Nor  would 
NMFS  expect  the  size  selectivity  of  the 
western  Atlantic  BFT  fishery  to  change. 
Existing  BFT  management  measures, 
including  the  ICCAT  rebuilding 
program,  are  based  on  total  allowable 
catch  (in  weight)  and  assume  that  the 
pattern  of  fishing  mortality  (e.g.,  fish 
caught  at  each  age,  also  known  as  size 
selectivity  of  the  fishery)  will  not 
change  dramatically.  As  long  as  the  U.S. 
quota  is  not  exceeded  and  there  is  no 
significant  change  in  fishery  selectivity, 
issuance  of  an  EFP  would  not  be 
expected  to  have  effects  beyond  those 
already  analyzed. 

Collection  of  data  regarding  BFT 
released  during  the  permitted  purse 
seine  fishing  activity  could  improve 
monitoring  and  accounting  of  BFT 
discards  and  would  inform  future, 
potential  regulatory  actions.  All  BFT 
mortalities  resulting  from  this  EFP 
would  be  counted  against  the 
applicant’s  individual  Purse  Seine 
category  quota  and  would  be  within  the 
overall,  previously-analyzed  quota  for 
the  category.  Dead  discards  of  all  BFT 
less  than  73  inches  would  be  counted 
against  the  vessel’s  quota.  No  live  BFT 
less  than  73  inches  would  be  lethally 
sampled  during  fishing  operations 
under  this  EFP. 

NMFS’  analysis  of  bycatch  in  the 
purse  seine  fishery  has  found  dead 
discards  to  be  limited  to  tunas  (76  FR 
39019,  July  5,  2011).  The  applicant  does 


not  anticipate  interactions  with 
protected  species  or  marine  mammals. 

Final  decisions  on  the  issuance  of  this 
EFP  will  depend  on  the  submission  of 
all  required  information  about  the 
proposed  activities,  NMFS’  review  of 
public  comments  received  on  this 
notice,  any  prior  violations  of  marine 
resource  laws  administered  by  NOAA, 
consistency  with  relevant  NEPA 
documents,  and  any  consultations  with 
appropriate  Regional  Fishery 
Management  Councils,  states,  or  Federal 
agencies.  NMFS  does  not  anticipate  any 
significant  environmental  impacts  from 
the  issuance  of  this  EFP  as  assessed  in 
the  1999  FMP  (64  FR  29090,  May  28, 
1999),  the  2006  Consolidated  HMS  FMP 
(71  FR  58058,  October  2,  2006)  and  its 
amendments,  the  2011  final  rule 
implementing  the  BFT  quotas  and 
Atlantic  tuna  fisheries  management 
measures  (76  FR  39019,  July  5,  2011), 
and  the  2013  BFT  Quota  Specifications 
(78  FR  36685,  June  19,  2013). 

NMFS  finds  this  application  warrants 
further  consideration.  The  agency  may 
impose  possible  conditions  on  this  EFP, 
if  it  is  granted,  based  on  consideration 
of  public  comments  and  further 
analyses.  Reports  on  the  fishing  would 
bo  due  at  the  conclusion  of  fishing  trips, 
and  summary  a  report  30  days  from  the 
expiration  of  the  EFP,  if  issued,  to  be 
submitted  to  NMFS. 

NMFS  requests  comments  and  offers 
a  21-day  comment  period  on  this  notice, 
consistent  with  EFP  regulations  at 
600.45.  The  21-day  comment  period 
balances  the  need  to  give  the  public  an 
opportunity  to  comment  with  the  fact 
that  the  Purse  Seine  category  season 
starts  July  15  and  that  further  delay  in 
any  EFP  issuance  would  reduce  the  time 
available  to  harvest  the  fish  as 
permitted,  and  the  ability  for  NMFS  to 
gather  useful  information  about  normal 
operations  during  a  typical  purse  seine 
season. 

Authority:  16  U.S.C.  971  et  seq.  and  1801 
et  seq. 

Dated;  June  25,  2014. 

Alan  D.  Risenhoover, 

Director,  Office  of  Sustainable  Fisheries, 
National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD210 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  a  3D  Seismic 
Survey  in  Prudhoe  Bay,  Beaufort  Sea, 
Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  issuance  of  an  incidental 
harassment  authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  regulations,  notice  is  hereby 
given  that  NMFS  has  issued  an 
Incidental  Harassment  Authorization 
(IHA)  to  BP  Exploration  (Alaska)  Inc. 

(BP)  to  take  marine  mammals,  by 
harassment,  incidental  to  conducting  an 
ocean-bottom  sensor  seismic  survey  in 
Prudhoe  Bay,  Beaufort  Sea,  Alaska, 
during  the  2014  open  water  season. 
DATES:  Effective  July  1,  2014,  through 
September  30,  2014. 

ADDRESSES:  Electronic  copies  of  the 
IHA,  application,  and  associated 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  may  be  obtained  by  writing  to 
Jolie  Harrison,  Supervisor,  Incidental 
Take  Program,  Permits  and 
(Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910, 
telephoning  the  contact  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT), 
or  visiting  the  internet  at:  http:// 
www.nmfs.noaa.gov/pr/peTmits/ 
incidental.htm.  Documents  cited  in  this 
notice  may  also  be  viewed,  by 
appointment,  during  regular  business 
hours,  at  the  aforementioned  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Nachman,  Office  of  Protected 
Resources,  NMFS,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 
Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 


harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Authorization  for  incidental  takings 
shall  be  granted  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s),  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  (where  relevant),  and  if 
the  permissible  methods  of  taking,  other 
means  of  effecting  the  least  practicable 
impact  on  the  species  or  stock  and  its 
habitat,  and  requirements  pertaining  to 
the  mitigation,  monitoring  and  reporting 
of  such  takings  are  set  forth.  NMFS  has 
defined  “negligible  impact”  in  50  CFR 
216.103  as  “.  .  .  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  “any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment].” 

Summary  of  Request 

On  December  30,  2013,  NMFS 
received  an  application  from  BP  for  the 
taking  of  marine  mammals  incidental  to 
conducting  a  3D  ocean-bottom  sensor 
(OBS)  seismic  survey.  NMFS 
determined  that  the  application  was 
adequate  and  complete  on  February  14, 
2014. 

BP  proposes  to  conduct  a  3D  OBS 
seismic  survey  with  a  transition  zone 
component  on  state  and  private  lands 
and  Federal  and  state  waters  in  the 
Prudhoe  Bay  area  of  the  Beaufort  Sea 
during  the  open -water  season  of  2014. 
The  activity  would  occur  between  July 
1  and  September  30;  however,  airgun 
operations  would  cease  on  August  25. 
The  following  specific  aspects  of  the 
activity  are  likely  to  result  in  the  take  of 
marine  mammals:  airguns  and  pingers. 
Take,  by  Level  B  harassment  only,  of  9 
marine  mammal  species  is  anticipated 
to  result  from  the  specified  activity. 

Description  of  the  Specified  Activity 

Overview 

BP’s  proposed  OBS  seismic  survey 
would  utilize  sensors  located  on  the 
ocean  bottom  or  buried  below  ground 


nearshore  (surf  zone)  and  onshore.  A 
total  of  two  seismic  source  vessels  will 
be  used  during  the  proposed  survey, 
each  carrying  two  airgun  sub-arrays. 

The  discharge  volume  of  each  airgun 
sub-array  will  not  exceed  620  cubic 
inches  (in^).  To  limit  the  duration  of  the 
total  survey,  the  source  vessels  will  be 
operating  in  a  flip-flop  mode  (i.e., 
alternating  shots);  this  means  that  one 
vessel  discharges  airguns  when  the 
other  vessel  is  recharging. 

The  purpose  of  the  proposed  OBS 
seismic  survey  is  to  obtain  current, 
high-resolution  seismic  data  to  image 
existing  reservoirs.  The  data  will 
increase  BP’s  understanding  of  the 
reservoir,  allowing  for  more  effective 
reservoir  management.  Existing  datasets 
of  the  proposed  survey  area  include  the 
1985  Niakuk  and  1990  Point  McIntyre 
vibroseis  on  ice  surveys.  Data  from  these 
two  surveys  were  merged  for 
reprocessing  in  2004.  A  complete  set  of 
OBS  data  has  not  previously  been 
acquired  in  the  proposed  survey  area. 

Dates  and  Duration 

The  planned  start  date  of  receiver 
deployment  is  approximately  July  1, 
2014,  with  seismic  data  acquisition 
beginning  when  open  water  conditions 
allow.  This  has  typically  been  around 
July  15.  Seismic  survey  data  acquisition 
may  take  approximately  45  days  to 
complete,  which  includes  downtime  for 
weather  and  other  circumstances. 
Seismic  data  acquisition  will  occur  on 
a  24-hour  per  day  schedule  with 
.staggered  crew  changes.  Receiver 
retrieval  and  demobilization  of 
equipment  and  support  crew  will  be 
completed  by  the  end  of  September.  To 
limit  potential  impacts  to  the  bowhead 
whale  fall  migration  and  subsistence 
hunting,  airgun  operations  will 
conclude  by  midnight  on  August  25. 
Receiver  and  equipment  retrieval  and 
crew  demobilization  would  continue 
after  airgun  operations  end  but  would 
be  completed  by  September  30. 
Therefore,  the  dates  for  the  IHA  are  July 
1  through  September  30,  2014. 

Specified  Geographic  Region 

The  proposed  seismic  survey  would 
occur  in  Federal  and  state  waters  in  the 
Prudhoe  Bay  area  of  the  Beaufort  Sea, 
Alaska.  The  seismic  survey  project  area 
lies  mainly  within  the  Prudhoe  Bay  Unit 
and  also  includes  portions  of  the 
Northstar,  Dewline,  and  Duck  Island 
Units,  as  well  as  non-unit  areas.  Figures 
1  and  2  in  BP’s  application  outline  the 
proposed  seismic  acquisition  areas.  The 
project  area  encompasses  approximately 
190  mi^,  comprised  of  approximately 
129  mi^  in  water  depths  of  3  ft  and 
greater,  28  mi^  in  waters  less  than  3  ft 
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deep,  and  33  mi^  on  land.  The 
approximate  bonndaries  of  the  project 
area  are  between  7()°16'  N.  and  7()°31'  N. 
and  between  147°52'  W.  and  148''47'  W. 
and  include  .state  and  federal  waters,  as 
well  as  state  and  private  lands.  Activity 
outside  the  190  nii^  area  may  incbide 
source  vessels  turning  from  one  line  to 
the  other  while  \i.sing  mitigation  guns, 
vessel  transits,  and  project  support  and 
logistics. 

])etoiled  Description  of  Activities 

OBS  seismic  surveys  are  typically 
used  to  acquire  3D  seismic  data  in  water 
that  is  too  shallow  for  towed  streamer 
operations  or  too  deep  to  have  grounded 
ice  in  winter.  Data  acquired  through  this 
type  of  survey  will  allow  for  the 
generation  of  a  3D  sub-surface  image  of 
the  reservoir  area.  The  generation  of  a 
3D  image  requires  the  deployment  of 
many  parallel  receiver  lines  spaced 
close  together  over  the  area  of  interest. 
The  activities  associated  with  the 
proposed  OBS  seismic  siurvey  include 
equipment  and  personnel  mobilization 
and  demobilization,  housing  and 
logistics,  temporary  support  facilities, 
and  seismic  data  acquisition.  The  Notice 
of  Proposed  IHA  (79  FR  21354,  April  15, 
2014)  contains  a  full  detailed 
description  of  the  3D  OBS  seismic 
survey,  including  the  recording  system 
and  seismic  source.  That  information 
has  not  changed  and  is  therefore  not 
repeated  here. 

Comments  and  Responses 

A  Notice  of  Proposed  IHA  was 
published  in  the  Federal  Register  on 
April  15,  2014  (79  FR  21354)  for  public 
comment.  During  the  30-day  public 
comment  period,  NMFS  received  two 
comment  letters  from  the  following:  the 
Marine  Mammal  Commission  (MMC) 
and  one  private  citizen.  All  of  the  public 
comments  received  on  the  Notice  of 
Proposed  IHA  are  available  on  the 
Internet  at:  http://www.nmfs.noaa.gov/ 
pr/ pdf  s/permits/bp  _prudhoebay_ 
comments.pdf.  Following  is  a  summary 
of  the  comments  and  NMFS’  responses. 

Comment  l;The  private  citizen’s 
letter  requested  that  NMFS  deny  BP’s 
request  because  the  survey  will  kill 
marine  manunals. 

Response:  As  explained  in  detail  in 
the  analysis  of  the  proposed  IHA  and 
the  associated  EA,  this  seismic  survey  is 
not  anticipated  to  result  in  any  injuries, 
serious  injuries,  or  mortalities  of  marine 
mammals,  and  NMFS  has  not 
authorized  any  takes  by  injury  or  death. 
The  most  common  types  of  impacts 
from  the  proposed  survey  are  minor 
changes  in  behavior.  Moreover,  BP 
proposed  to  and  NMFS  has  required  the 
implementation  of  several  mitigation 


measures  to  reduce  impacts  to  marine 
mammals  to  the  lowest  level 
practicable.  NMFS  determined  that  the 
impact  of  the  3D  OBS  seismic  survey 
may  re.sult,  at  worst,  in  a  temporary 
modification  in  behavior  of  .small 
nnmhers  of  certain  species  of  marine 
mammals  that  may  occur  in  the  vicinity 
of  the  propo.sod  activity. 

Comment  2:  The  MMC  states  that  an 
accurate  characterization  of  the  size  of 
the  harassment  zone  is  necessary  for 
obtaining  reliable  estimates  of  the 
numbers  of  animals  taken.  The  MMC 
questioned  the  use  of  data  from  sound 
source  verification  (SSV)  tests  from 
other  airgun  arrays  in  the  Beaufort  Sea 
because  of  the  different  discharge 
volumes.  The  MMC  recommends  that 
NMFS  require  BP  to  conduct  sound 
source  and  sound  propagation 
measurements  for  the  proposed  seismic 
survey  to  ensure  that  the  exclusion  and 
harassment  zones  have  not  been 
underestimated.  The  methods  used  to 
calculate  the  zones  should  be  reviewed 
and  cross-checked  before  they  are 
implemented.  In  at  least  one  previous 
IHA,  the  methods  and  calculations  were 
not  reviewed  and  the  zones  were 
reduced  during  the  survey.  After  the 
calculations  were  reviewed  post-survey, 
it  became  apparent  that  the  zones  were 
reduced  incorrectly.  Therefore,  the 
MMC  recommends  that  NMFS  only 
authorize  an  adjustment  in  the  size  of 
the  exclusion  and/or  harassment  zones 
during  the  open-water  season  if  the 
size(s)  of  the  estimated  zones  are 
determined  to  be  too  small. 

Response:  Discharge  volume,  while  a 
factor  in  determining  sound  isopleths,  is 
not  the  only  determining  factor  and  not 
necessarily  the  most  important  factor. 
The  sound  pressure  of  an  array  is  not  a 
linear  function  of  the  discharge  volume. 
Rather,  the  sound  pressure  is  dependent 
on  many  factors,  such  as  the  number  of 
guns  in  the  array,  the  discharge  volume 
of  each  individual  gun,  the  composition 
of  each  individual  gun  (with  varying 
discharge  volume)  in  the  array,  the 
distance  between  each  gun,  the  distance 
between  the  subarrays,  etc.  Because  the 
sound  pressures  in  the  far  field  from  an 
airgim  array  increase  with  the  number 
of  airguns  and  with  the  cube  root  of  the 
total  discharge  volume,  generally 
speaking,  the  number  of  guns  is  more 
important  than  the  total  discharge 
volume  for  determining  source  levels. 
The  source  levels  for  the  16-gun  640  in^ 
array  (used  in  2012  in  Simpson  Lagoon, 
Beaufort  Sea,  Alaska)  and  the  16-gun 
1240  in3  (proposed  for  this  Prudhoe  Bay 
survey)  are  very  similar  (223  and  224  dB 
re  1  pPa  rms,  respectively). 

Additionally,  the  source  levels  for  the 
eight-gun  880  in^  array  (used  in  2008  in 


.shallow  water  environments  of  the 
Beaufort  Sea)  and  the  eight-gun  620  in'^ 
array  (jjroposed  for  this  Prndhoe  Bay 
.survey)  are  very  similar  (217  and  218  dB 
re  1  pPa  rms,  respectively).  BP  al.so  u.sed 
isoploth  re.sults  from  previous  SSV  tests 
when  a  (i40  in'^  array  and  an  880  in-^ 
array  were  u.sed  in  combination.  That 
would  then  re.sult  in  a  total  di.scharge 
volume  of  1520  in'^,  which  is  greater 
than  the  total  discharge  volume  of  the 
two  .subarrays  planned  for  this 
particular  survey  (i.c.,  1240  in-^).  Based 
on  this  information,  NMFS  determined 
that  BP’s  approach  of  using  previous 
SSV  results  from  very  similar  airgun 
arrays  used  in  very  similar 
environments  in  the  Alaskan  Beaufort 
Sea  was  appropriate  to  characterize  the 
size  of  the  harassment  zone. 

NMFS  determined  that  requiring 
additional  SSV  tests  for  the  array 
proposed  to  be  used  in  this  survey 
unwarranted.  The  data  used  by  BP  to 
estimate  the  relevant  isopleths  for  this 
survey  are  fair  representations  of  what 
is  likely  to  be  expected  in  Prudhoe  Bay. 
Because  of  the  difficulties  in  conducting 
SSV  tests  in  extremely  shallow  water 
environments  (generally  less  than  10-20 
ft  of  water),  such  as  the  one  in  the 
proposed  survey  area,  results  would  not 
provide  any  additional  useful 
information.  Additionally,  the 
requirement  to  conduct  another  SSV  in 
a  region  where  numerous  such  tests 
have  already  been  conducted  would  add 
additional,  unnecessary  sound  into  the 
marine  environment  without  yielding 
newer,  more  valuable  data.  NMFS  does 
not  intend  to  authorize  any  changes  to 
the  estimated  isopleths  (described  later 
in  this  document)  after  the  IHA  is 
issued. 

Comment  3:  The  MMC  disagrees  with 
using  the  area  of  a  circle  to  estimate  the 
size  of  the  ensonified  area.  According  to 
the  MMC,  this  would  only  be  correct  if 
the  sound  source  were  stationary.  For 
surveys  in  which  the  source  is  moving 
(i.e.,  towed  airgun  arrays),  the 
ensonified  area  should  instead  be  based 
on  the  total  linear  distance  surveyed  by 
the  vessel  in  a  day,  taking  into  account 
the  distance  to  the  Level  B  harassment 
threshold,  which  would  presumably 
produce  an  area  greater  than  that 
calculated  by  using  the  area  of  a  circle. 
BP  and  NMFS  should  use  that  revised 
estimate  of  the  ensonified  area  to 
determine  the  numbers  of  animals  that 
could  be  taken.  The  MMC  recommends 
that  NMFS  require  BP  to  recalculate 
take  estimates  for  beluga  and  bowhead 
whales  and  ringed,  bearded,  and  spotted 
seals  using  the  revised  ensonified  area 
estimate  for  a  moving  sormd  source. 

Response:  In  shallow  water 
heterogeneous  environments  (such  as 
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that  for  the  proposed  survey), 
pro])agation  conditions  change  as  the 
vessels  move;  therefore,  using  tin;  total 
linear  distance  surveyed  hy  the  vessel  in 
a  day  wonld  not  necessarily  residt  in 
estimates  that  are  any  rnon;  accurate 
than  the  method  of  using  the  area  of  a 
circle.  In  deeper  water  with  more 
constant  oceanograjihic  and  bathymetric 
conditions,  a  complex  polygon  based  on 
])ropagation  modeling  is  likely  a  better 
method  to  employ.  However,  UP  will 
cxmdnct  surveys  in  extremely  shallow 
water  (75%  of  the  survey  in  water 
depths  less  than  20  ft  and  the  remaining 
survey  in  water  depths  less  than  40  ft). 
The  total  ensonified  area,  as  estimated 
in  BP’s  application,  also  slightly 
overestimates  the  total  area  because  BP 
did  not  delete  the  areas  of  overlap 
between  the  two  seismic  source  vessels. 
NMFS  agrees  that  the  methods  used  to 
calculate  take  provide  an  accurate 
representation  of  the  numbers  of  marine 
mammals  that  may  potentially  occm  in 
the  Level  B  harassment  zone. 

Comment  4:  The  MMC  states  that  for 
beluga  and  bowhead  whales,  NMFS 
used  average  rather  than  maximum 
densities  as  the  basis  for  its  proposed 
takes.  NMFS  indicated  that  2012/2013 
survey  data  included  sightings  and 
effort  data  in  the  estimation  of  densities 
from  areas  more  offshore  than  what 
would  be  included  in  the  proposed 
survey,  thus  the  maximum  densities 
would  overestimate  the  numbers  of 
animals  expected  in  the  nearshore 
waters  of  the  survey.  According  to  the 
MMC,  although  that  rationale  might  be 
appropriate  for  beluga  whales,  which 
are  typically  found  in  greater  numbers 
offshore  than  in  the  proposed  survey 
area,  it  is  not  appropriate  for  bowhead 
whales,  which  the  MMC  expects  would 
be  more  likely  to  occur  at  maximum 
densities  closer  to  shore.  In  any  case, 
the  MMC  has  commented  on  several 
occasions  that  NMFS  is  inconsistent  in 
its  use  of  average  versus  maximum 
densities  to  estimate  takes  and  has 
recommended  that  maximum  densities 
be  used  due  to  uncertainties  in  the 
density  and  abundance  of  marine 
mammal  species  in  the  Beaufort  Sea  and 
the  increasing  inter-annual  variability  in 
environmental  conditions  in  the  Arctic. 
Takes  based  on  maximum  densities 
would  also  provide  greater  assurance 
that  the  total  potential  taking  has  no 
more  than  a  negligible  impact  on  the 
affected  stocks.  For  those  reasons,  the 
MMC  recommends  that  NMFS  use 
species-specific  maximum  density 
estimates  as  the  basis  for  estimating  the 
numbers  of  marine  mammals  to  be 
taken. 


liesponse:  NMFS  determined  that  the 
u.se  of  average  rather  than  maximum 
density  estimates  for  l)owhead  whales 
was  apj)roj)riate  for  (jstimating  takes.  In 
Jidy  and  August  (the  mouths  when  BP 
proposes  to  conduct  .sei.smic  data 
acqui.sition),  l)owhea(l  whales  are  not 
coimufjnly  observed  in  the  central 
Alaskan  Beaufort  Sea.  During  this  time 
of  year,  the  majority  of  the  bowhead 
whale  population  is  found  in  the 
(iariadian  Beaufort  Sea.  The  fall 
migration  westward  through  the 
Alaskan  Beaufort  Sea  does  not  typically 
begin  until  late  August  or  early 
September,  after  BP  will  have 
completed  seismic  airgun  operations. 
Moreover,  during  a  similar  survey  in 
Simpson  Lagoon  in  2012,  there  were  no 
cetacean  sightings  during  the  entirety  of 
the  project.  Therefore,  NMFS 
determined  that  the  method  used  to 
calculate  bowhead  whale  takes  was 
appropriate. 

While  there  is  a  chance  that  the  inter¬ 
annual  variability  in  environmental 
conditions  in  the  Arctic  may  lead  to 
changes  in  the  presence  and  density 
estimates  of  marine  mammals,  BP  relied 
on  the  most  recent,  best  available  data 
in  deriving  its  density  estimates  for 
bowhead  and  beluga  whales.  By  using 
data  from  NMFS  aerial  surveys  flown  in 
2012  and  2013,  higher  density  estimates 
were  derived  than  if  data  from  previous 
years  had  been  used.  Again  indicating 
that  the  estimates  are  likely  accurate. 
Additionally,  NMFS  determined  that 
the  total  potential  taking  will  have  no 
more  than  a  negligible  impact  on  the 
affected  stocks. 

Comment  5:  The  MMC  states  that  BP 
has  proposed  that  observers  would 
monitor  for  marine  mammals  30 
minutes  before  and  during  the  proposed 
activities.  NMFS  agreed  with  that 
approach  but  did  not  include  a 
requirement  for  post-activity 
monitoring.  The  MMC  states,  in  general, 
post-activity  monitoring  is  needed  to 
ensure  that  marine  mammals  are  not 
taken  in  unexpected  or  unauthorized 
ways  or  in  unanticipated  numbers. 

Some  types  of  taking  (e.g.,  taking  by 
death  or  serious  injury)  may  not  be 
observed  until  after  the  activity  has 
ceased.  Post-activity  monitoring  is  the 
best  way,  and  in  some  situations  may  be 
the  only  reliable  way,  to  detect  certain 
impacts.  Accordingly,  the  MMC 
recommends  that  NMFS  require  BP  to 
monitor  for  marine  mammals  30 
minutes  before,  during,  and  30  minutes 
after  the  proposed  activities. 

Response:  NMFS  has  included  a 
requirement  in  the  IHA  that  observers 
monitor  for  marine  mammals  30 


minutes  before,  during,  and  30  minutes 
after  the  use  of  the  sei.smic  airguns. 

(A)mment  (i:  'I’he  MMC  .states  that  two 
oh.servors  would  increa.se  the  probability 
of  detecting  marine  inanunals 
approaching  or  within  hara.ssmenl 
zones,  (Kspecialiy  when  they  are  of 
considerable  size.  Additional  observers 
coidd  also  assist  in  the  collection  of  data 
on  activities,  Ixdiavior,  and  movements 
of  marine  mammals  in  the  exclusion 
and  disturbance  zones.  Behavioral 
response  information  is  critical  for 
understanding  the  effect  of  acoustic 
activities  on  various  marine  mammal 
.species.  The  MMC  recommends  that 
NMFS  require  BP  to  deploy  a  minimum 
of  two  protected  species  observers 
(PSOs)  to:  (1)  Increase  the  probability  of 
detecting  all  marine  mammals  in  or 
approaching  the  Level  B  harassment 
zones,  and  (2)  assist  in  the  collection  of 
data  on  activities,  behavior,  and 
movements  of  marine  mammals  around 
the  source. 

Response:  The  two  source  vessels  are 
small,  with  little  space  available  for 
extra  people  to  be  onboard.  While  there 
will  be  two  PSOs  on  each  source  vessel, 
only  one  will  officially  be  on  duty  per 
shift.  However,  the  other  PSO,  as  well 
as  the  crew  members  will  help  to  locate 
marine  mammals  when  possible  and 
notify  the  on-duty  PSO.  Because  two 
source  vessels  will  be  operating,  each 
with  a  requirement  for  an  on-duty  PSO 
during  seismic  airgun  operations,  two 
PSOs  will  be  on-duty  during  all  active 
operations  (just  not  on  the  same  vessel). 

NMFS  does  not  anticipate  that  PSOs 
will  be  able  to  doevunent  all  marine 
mammals  within  the  Level  B 
harassment  zone.  However,  because  of 
the  small  size  of  the  Level  A  harassment 
zones  for  the  full  array  (300  m  for  the 
190  dB  isopleth  and  600  m  for  the  180 
dB  isopleth),  NMFS  determined  that  the 
PSOs  will  be  able  to  effectively 
implement  mitigation  measures, 
especially  with  the  aid  of  crew  members 
calling  for  the  implementation  of 
mitigation  measures.  Also,  based  on  the 
location  and  time  frame  of  the  survey, 
cetaceans  are  highly  unlikely  to  occur  in 
the  vicinity  of  the  survey.  Therefore, 
NMFS  determined  that  one  PSO  on-duty 
per  vessel  per  shift  is  sufficient  to  watch 
for  and  record  information  about  marine 
mammals. 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

The  Beaufort  Sea  supports  a  diverse 
assemblage  of  marine  mammals.  Table  1 
lists  the  12  marine  mammal  species 
under  NMFS  jurisdiction  with 
confirmed  or  possible  occurrence  in  the 
proposed  project  area. 


Mostly  spring 
and  fall  with 
some  in 
summer 


Russia  to 
Canada 


Esehrichtius 

robustus 


Somewhat 

common 


Mostly 

summer 


Mexico  to  the 
U.S.  Arctic 
Ocean 


Ehd&ngered; 

“Depleted 


Threatened: 

Depleted 


Table  1.  Marine  mammal  species  with  confirmed  or  possible  occurrence  in  the  proposed  seismic  survey  area. 
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Common 

Name 


Odontocetes 


Scientific 

Name 


Occurrence  Seasonality  Range  Abundance 


Beluga  whale  Delphinapterus 

(Beaufort  Sea  leucas 
stock) 


Killer  whale  I  Orcinus  orca 


Mostly  spring 
and  fall  with 
some  in 
summer 


Russia  to 
Canada 


Status 


Common 


Occasional/ 

Extralimital 


Phocoena 


hocoena 


Occasional/ 

Extralimital 


California  to 
Alaska 


California  to 
Alaska 


Harbor 

porpoise 


Mysticetes 

Bowhead 

whale 


Gray  whale 


Balaena 


mvsticetus 


Endangered; 

Depleted 


Common 


Pinnipeds 

Bearded  seal  Erigathus 

(Bcringia  barbatus 

distinct 
population 
segment) 


Ringed  seal  Phoca  hispida 

(Arctic  stock) 

Spotted  seal  Phoca  largha 


Ribbon  seal 


I  lisiriophoca 
faseiata 


liircatened; 

Depleted 


Species  of 
concern 


Common 


»  <  s. 

' 

1  ^  ^  " 

'' 

Spring  and 
summer 

Bering, 
Chukchi,  and 
Beaufort  Seas 

C'ommon 

(  ommon 
( )ceasional 


Year  round 

Summer 

Summer 


39,258 


48,215 


16,892 


19,126 


Bering, 
(liukchi,  and 
Beaufort  Seas 
Japan  to  U.S. 
Arctic  ( )eean 
Russia  to 
U.S.  Arclic 
( )eean 


155,000 


300,000 
1 4 1 ,479 
49,000 


l-iidangered,  threatened,  or  species  ol  concern  under  the  lindangered  Species  Act  (IvSA);  Depleted  under  the  MMPA 


'I'lu!  highlighted  (grayed  out)  species 
in  'I'ahle  1  an;  so  rarely  sighted  in  the 
central  Alaskan  BeauidrI  .Sea  that  their 
presimce  in  tlu!  projiosed  projiicl  area, 
and  therefore  take,  is  unlikely.  Minke 
whales  are  relatively  common  in  the 
Bering  and  southern  (ihukchi  .seas  and 
have  recently  also  hemi  sighted  in  the 
northea.stern  Chukchi  .Sea  (Aerts  e/  (il., 
2013;  Clarke  at  al.,  2013).  Minke  whales 
fire  rare  in  the  Beaidort  Sea.  They  have; 
not  been  reported  in  the  Beaufort  Sea 
during  the  llowhead  Whale  Aerial 


.Survey  Proj(!Cl/A(!rial  .Surveys  of  Arclic 
Mariiu!  Mammals  (BWASI’/ASAMM) 
surveys  (Clarke  cl  al.,  2011, 2012;  201.3; 
Monnet  and  Treacy,  2005),  and  there 
was  only  oiu!  t)h.s(!rvalion  in  2007 
rluring  v(!ssel-h;ised  surveys  in  the 
region  (Punk  ct  al.,  2010).  Ilumphack 
whales  have  not  g(!n(!rally  heen  found  in 
the  Arctic  (Icean.  However,  subsistence 
hunters  have  sj)otted  humpback  whales 
in  low  numbers  around  Barrow,  and 
there  have  heen  sev(!ral  confirmed 
sightings  of  humpback  whales  in  the 


northeastern  (ihukchi  .Sea  in  recent 
y(!ar.s  (Aerts  cl  cl.,  201.3;  Clarke  cl  <il., 
201.3).  The  first  confirmed  sighting  of  a 
hum|)l)ack  whale  in  the  Beaufort  .Sea 
was  recorded  in  August  2007  (llashag(!n 
cl  (il.,  2009)  when  a  cow  and  calf  were 
ol)S(!rved  .54  mi  (jast  of  Point  Barrow.  No 
additional  sightings  have  Ixien 
documented  in  the  Beaufort  .S(!a. 
Narwhal  are  common  in  tlu!  waters  of 
northern  (ianada,  we.st  Greenland,  and 
in  the  I'iuropean  Arctic,  hut  rarely  occur 
in  the  Beaufort  Sea  ((iOSEWICi,  2004). 
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Only  a  handful  of  sightings  have 
occurred  in  Alaskan  waters  (Allen  and 
Angliss,  2013).  These  three  species  are 
not  considered  further  in  this  IHA 
notice.  Both  the  walrus  and  the  polar 
bear  could  occur  in  the  U.S.  Beaufort 
Sea;  however,  these  species  are 
managed  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  are  not 
considered  further  in  this  IHA. 

The  Beaufort  Sea  is  a  main  corridor  of 
the  bowhead  whale  migration  route.  The 
main  migration  periods  occur  in  spring 
from  April  to  June  and  in  fall  from  late 
August/early  September  through 
October  to  early  November.  During  the 
fall  migration,  several  locations  in  the 
U.S.  Beaufort  Sea  serve  as  feeding 
grounds  for  bowhead  whales.  Small 
numbers  of  bowhead  whales  that  remain 
in  the  U.S.  Arctic  Ocean  during  summer 
also  feed  in  these  areas.  The  U.S. 

Beaufort  Sea  is  not  a  main  feeding  or 
calving  area  for  any  other  cetacean 
species.  Ringed  seals  breed  and  pup  in 
the  Beaufort  Sea;  however,  this  does  not 
occur  diuing  the  summer  or  early  fall. 
Further  information  on  the  biology  and 
local  distribution  of  these  species  can  be 
found  in  BP’s  application  (see 
ADDRESSES)  and  the  NMFS  Marine 
Mammal  Stock  Assessment  Reports, 
which  are  available  online  at:  http:// 
www.nmfs.noaa.gov/pr/species/. 

Potential  Effects  of  the  Specified 
Activity  on  Marine  Mammals 

This  section  includes  a  summary  and 
discussion  of  the  ways  that  the  types  of 
stressors  associated  with  the  specified 
activity  (e.g.,  seismic  airgun  and  pinger 
operation,  vessel  movement)  have  been 
observed  to  or  are  thought  to  impact 
marine  mammals.  This  section  may 
include  a  discii.ssion  of  known  eflects 
that  do  not  rise  to  tin;  level  of  an  MMPA 
lake  (for  example,  with  acoustics,  we 
may  include  a  di.scn.ssion  of  .studies  that 
showed  animals  not  reacting  at  all  to 
sound  or  exhihiting  harely  measnrahle 
avoidance).  I  he  discussion  may  also 
include  reactions  that  we  consider  to 
rise  to  the  level  of  a  lake  and  those  that 
w(!  do  not  consider  to  ris(!  to  llu;  level 
of  a  take.  This  sect  ion  is  i  niended  as  a 
hackg, round  of|)otential  effects  and  does 
not  consider  either  the  specific  manner 
in  which  this  activity  will  he  carried  (ml 
or  the  mitigation  that  will  la; 
implemented  or  how  either  of  lho.se  will 
shape  the  anticipated  impacts  from  this 
.s|)ecific  activity.  Tin!  “l^slimal(!d  Take 
by  incidetdal  I  lara.ssment”  section  later 
in  this  docnment  will  include  a 
(juantitativc!  analysis  of  the  nnintuir  of 
individuals  that  are  ex))ected  to  he  taken 
hy  this  activity.  The  “Negligible  Impact 
Analysis”  section  will  include  the 
analysis  of  how  this  specific  activity 


will  impact  marine  mammals  and  will 
consider  the  content  of  this  section,  the 
“Estimated  Take  by  Incidental 
Harassment”  section,  the  “Mitigation” 
section,  and  the  “Anticipated  Effects  on 
Marine  Mammal  Habitat”  section  to 
draw  conclusions  regarding  the  likely 
impacts  of  this  activity  on  the 
reproductive  success  or  survivorship  of 
individuals  and  from  that  on  the 
affected  marine  mammal  populations  or 
stocks. 

Operating  active  acoustic  sources, 
such  as  airgun  arrays,  has  the  potential 
for  adverse  effects  on  marine  mammals. 
The  majority  of  anticipated  impacts 
would  be  from  the  use  of  acoustic 
sources. 

The  effects  of  sound  from  airgun 
pulses  might  include  one  or  more  of  the 
following:  tolerance,  masking  of  natural 
sounds,  behavioral  disturbance,  and 
temporary  or  permanent  hearing 
impairment  or  non-auditory  effects 
(Richardson  et  ai,  1995).  However,  for 
reasons  discussed  in  the  proposed  IHA, 
it  is  unlikely  that  there  would  be  any 
cases  of  temporary,  or  especially 
permanent,  hearing  impairment 
resulting  from  BP’s  activities.  As 
outlined  in  previous  NMFS  documents, 
the  effects  of  noise  on  marine  mammals 
are  highly  variable,  often  depending  on 
species  and  contextual  factors  (based  on 
Richardson  et  al.,  1995). 

In  the  “Potential  Effects  of  the 
Specified  Activity  on  Marine  Mammals” 
section  of  the  Notice  of  Proposed  IHA 
(79  FR  21354,  April  15,  2014),  NMFS 
included  a  qualitative  dLscussion  of  the 
different  ways  that  BP’s  2014  3D  OBS 
seismic  survey  program  may  potentially 
affect  marine  mammals.  The  di.scussion 
l()cus(!d  oil  information  and  data 
regarding  potential  acoustic  and  non- 
aconstic  eflects  from  seismic  activitiiis 
(i.e.,  use  of  airgnns,  pingers,  and 
sii|)port  ves.sels  and  aircraft).  Marine 
mammals  may  ex|)erience  masking  and 
heliavioiid  distm liance.  The  information 
contained  in  the  “I’oteidial  Effects  of 
.Specified  AcliviliiiS  on  Maiim; 
Mammals”  section  from  the  pro|)osed 
II  lA  has  not  changed.  Please  refm  to  IIk; 
|)ro|)os(!d  11  lA  loi  the  full  discussion  (79 
EK  21:554,  A|)i  il  15,  2014).  A  short 
summary  is  provid(;d  here. 

Marim;  mammals  may  hehaviorally 
react  when  exposed  to  anthropogenic 
sound.  The.se  hehavioral  reactions  are 
often  shown  as:  changing  durations  of 
surfacing  and  div(;s,  uuinher  of  blows 
per  surfacing,  or  moving  direction  and/ 
or  speed;  reduced/increa.sed  vocal 
activities;  changing/ces.sation  of  certain 
hehavioral  activities  (such  as  .socializing 
or  feeding);  visible  startle  respon.se  or 
aggressive  behavior  (such  as  tail/iluke 
slapping  or  jaw  clapping);  avoidance  of 


areas  where  sound  sources  are  located; 
and/or  flight  responses  (e.g.,  pinnipeds 
flushing  into  water  from  haulouts  or 
rookeries). 

Masking  is  the  obscuring  of  sounds  of 
interest  by  other  sounds,  often  at  similar 
frequencies.  Marine  mammals  use 
acoustic  signals  for  a  variety  of 
purposes,  which  differ  among  species, 
but  include  communication  between 
individuals,  navigation,  foraging, 
reproduction,  avoiding  predators,  and 
learning  about  their  environment  (Erbe 
and  Farmer,  2000;  Tyack,  2000). 

Masking,  or  auditory  interference, 
generally  occurs  when  sounds  in  the 
environment  are  louder  than,  and  of  a 
similar  frequency  as,  auditory  signals  an 
animal  is  trying  to  receive.  Masking  is 
a  phenomenon  that  affects  animals  that 
are  trying  to  receive  acoustic 
information  about  their  environment, 
including  sounds  from  other  members 
of  their  species,  predators,  prey,  and 
sounds  that  allow  them  to  orient  in  their 
environment.  Masking  these  acoustic 
signals  can  disturb  the  behavior  of 
individual  animals,  groups  of  animals, 
or  entire  populations.  For  the  airgun 
sound  generated  from  the  proposed 
seismic  survey,  sound  will  consist  of 
low  frequency  (under  500  Hz)  pulses 
with  extremely  short  durations  (less 
than  one  second).  There  is  little  concern 
regarding  masking  near  the  sound 
source  due  to  the  brief  duration  of  these 
pulses  and  relatively  longer  silence 
between  airgun  shots  (approximately  5- 
6  seconds).  Masking  from  airguns  is 
more  likely  in  low-frequency  marine 
mammals  like  mysticetes  (which  are  not 
expected  to  occur  in  high  numbers  in 
the  survey  area  in  July  and  August).  It 
is  less  likely  for  mid-  to  high-fnxjnency 
cetaceans  and  |)inni])eds. 

Hearing  inipainneni  (either  temporary 
or  |)ermanent)  is  unlikely,  (liven  the 
higher  level  of  sonnd  neces.sary  to  can.se 
permanent  threshold  shift  as  compared 
with  tmnporary  threshold  shift,  it  is 
considerahly  le.ss  likely  that  permanent 
threshold  shift  woidd  occni  during  tin; 
.seismic  snrvey  in  l*rndho(!  Bay. 

( letacean.s  gmierally  avoid  the 
immediate  aica  around  o|)eratinf’, 
.seismic  vessels,  as  do  some  oth(!r 
marine  mammals.  .Some  |)imnped.s 
show  avoidance!  reactions  to  airgnns, 
hnt  their  avoidance  reactions  are 
g(!nerally  not  as  strong  or  consistciiit  as 
tho.s(!  of  cetaceans,  and  occasionally 
they  .seem  to  he  attracted  to  operating 
.seismic  ves.scils  (NMFS,  2010). 

•Serious  injury  or  mortality  is  not 
antieijiated  from  use  of  tiu!  e(|nipment. 
To  date,  there  is  no  evichiiici!  that 
s(!rious  injury,  death,  or  .stranding  hy 
marine  mammals  can  occur  from 
(ixposure  to  airgun  pulses,  even  in  the 
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case  of  large  airgun  arrays.  Additionally, 
BP’s  project  will  use  medium  sized 
airgun  arrays  in  shallow  water.  NMFS 
does  not  expect  any  marine  mammals 
will  incur  serious  injury  or  mortality  in 
the  shallow  waters  of  Prudhoe  Bay  or 
strand  as  a  result  of  the  proposed 
seismic  survey. 

Active  acoustic  sources  other  than  the 
airguns  (i.e.,  pingers)  are  proposed  for 
BP’s  2014  seismic  survey  in  Prudhoe 
Bay,  Beaufort  Sea,  Alaska.  In  general, 
the  potential  effects  of  this  equipment 
on  marine  mammals  are  similar  to  those 
from  the  airguns,  except  the  magnitude 
of  the  impacts  is  expected  to  he  muc:h 
loss  due  to  the  lower  inten.sity  of  the 
source. 

Ve.s.sel  activity  and  noise  associated 
with  v(!SS(!l  activity  will  tem])orarily 
increase  in  the  action  area  during  BP’s 
s(!isinic  survey  as  a  nisnlt  of  the 
operation  of  H-10  vessseds.  To  niinimi/.e 
lh(!  (diects  of  vess(ds  and  nois(! 
associatfid  with  v<!ss(d  activity,  BP  will 
alter  s|>eed  if  a  marine  inaininal  g(ds  loo 
close  to  a  vess(d.  In  addition,  source 
vess<ds  will  he  opfsraliiig  at  slow  s|)e(!(l 
(  !-.')  knots)  when  conducting  siirvciys. 
Marine  inainmal  inonitoiing  ohservers 
will  alert  vess(d  captains  as  animals  are 
(hdecled  to  ensure  safe  and  (diective 
measures  are  a|)|)lied  to  avoid  coining 
into  direct  contact  with  marine 
mannnals.  Thercddre,  NMIcS  mdiher 
anticipates  nor  authorizes  takes  (d 
marine  inanunals  from  ship  strikes. 

Anticipated  FITeids  on  Marine  Mammal 
Habitat 

The  primary  potential  imjiacts  to 
marine  mammal  habitat  and  other 
marine  species  are  associated  with 
(devated  sound  levels  produced  hy 
airguns  and  other  active  acoustic 
sources.  However,  other  potential 
impacts  to  the  surrounding  habitat  from 
physical  disturbance  are  also  possible. 
The  proposed  IHA  contains  a  full 
discussion  of  the  potential  impacts  to 
marine  mammal  habitat  and  prey 
species  in  the  project  area.  No  changes 
have  been  made  to  that  discussion. 
Please  refer  to  the  proposed  IHA  for  the 
full  discussion  of  potential  impacts  to 
marine  mammal  habitat  (79  FR  21354, 
April  15,  2014).  NMFS  has  determined 
that  BP’s  3D  OBS  seismic  survey 
program  is  not  expected  to  have  any 
habitat-related  effects  that  could  cause 
significant  or  long-term  consequences 
for  individual  marine  mammals  or  their 
populations. 

Mitigation 

In  order  to  issue  an  incidental  take 
authorization  (ITA)  under  section 
101(a)(5)(D)  of  the  MMPA,  NMFS  must 
set  forth  the  permissible  methods  of 


taking  pursuant  to  such  activity,  and 
other  means  of  effecting  the  least 
practicable  impact  on  such  species  or 
stock  and  its  habitat,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance,  and  on 
the  availability  of  such  species  or  stock 
for  taking  for  certain  subsistence  uses 
(where  relevant).  This  section 
summarizes  the  required  mitigation 
measures  contained  in  the  IHA. 

Mitigation  Measures  in  BP’s  Application 

BP  described  general  mitigation 
measures  that  apply  to  all  vessels 
involved  in  the  survey  and  specific 
mitigation  measxires  that  apply  to  the 
source  vessels  operating  airguns.  'I'he 
jirotocols  are  discus.sed  next  and  can 
also  he  found  in  .Section  11  of  BP’s 
a|)|)li(:ation  (.see  ADDRESSES). 

1.  (ieneral  Mitigation  Measures 

Thiise  general  mitigation  measures 
a|)|ily  to  all  vessels  that  are  |)art  of  the 
Prudhoe  Bay  seismic  survey,  including 
ci'ew  transfer  vessels.  The  two  sonrci! 
vessels  will  also  operate  under  an 
additional  set  of  specific  mitigation 
measures  during  airgun  operations 
(described  later  in  this  document). 

The  general  mitigation  measures 
include;  (1)  Adjusting  sjieed  to  avoid 
collisions  with  whales  and  during 
jieriods  of  low  visibility;  (2)  checking 
the  waters  immetliately  adjacent  to 
ve.ssels  with  |)ro|)ellers  to  ensure  that  no 
marine  inammals  will  he  injured;  (3) 
avoiding  concentrations  of  groups  of 
whales  and  not  ojierating  ve.ssels  in  a 
way  that  separates  members  of  a  group; 
(4)  reducing  vos.sel  sjieeds  to  less  than 
10  knots  in  the  presence  of  feeding 
whales;  (5)  reducing  speed  and  steering 
around  groups  of  whales  if 
circumstances  allow  (but  never  cutting 
off  a  whale’s  travel  path)  and  avoiding 
multiple  changes  in  direction  and  speed 
when  within  900  ft  of  whales;  (6) 
maintaining  an  altitude  of  at  least  1,000 
ft  when  flying  helicopters,  except  in 
emergency  situations  or  during  take-offs 
and  landings;  and  (7)  not  hovering  or 
circling  with  helicopters  above  or 
within  0.3  mi  of  groups  of  whales. 

2.  Seismic  Airgun  Mitigation  Measures 

BP  will  establish  and  monitor  Level  A 
harassment  exclusion  zones  for  all 
marine  mammal  species.  These  zones 
will  be  monitored  by  PSOs  (more  detail 
later).  Should  marine  mammals  enter 
these  exclusion  zones,  the  PSOs  will 
call  for  and  implement  the  suite  of 
mitigation  measures  described  next. 

Ramp-up  Procedure:  Ramp-up 
procedures  of  an  airgun  array  involve  a 
step-wise  increase  in  the  number  of 
operating  airguns  until  the  required 


discharge  volume  is  achieved.  The 
purpose  of  a  ramp-up  (sometimes 
referred  to  as  “soft-start”)  is  to  provide 
marine  mammals  in  the  vicinity  of  the 
activity  the  opportunity  to  leave  the  area 
and  to  avoid  the  potential  for  injury  or 
impairment  of  their  hearing  abilities. 

During  ramp-up,  BP  will  implement 
the  common  procedure  of  doubling  the 
number  of  operating  airguns  at  5-minute 
intervals,  starting  with  the  smallest  gun 
in  the  array.  For  the  620  in^  sub-array 
this  is  estimated  to  take  approximately 
15  minutes  and  for  the  1,240  in^  airgun 
array  approximately  20  minutes.  During 
ramp-iip,  the  exclusion  zone  for  the  full 
airgun  array  will  he  observed.  The 
rain])-u])  jirocedures  will  he  ajijilied  as 
follows: 

1.  A  rainp-U]),  following  a  cold  start, 
can  he  ajiplied  if  the  exclusion  zone  has 
been  free  of  marine  mannnals  for  a 
consecutive  30-ininnte  peiiod.  The 
entire  exclusion  zone  innst  have  been 
visible  during  thes(!  .'<0  minutes.  If  the 
entire  exclusion  zone  is  not  visible,  then 
ramp  iq)  from  a  cold  stait  cannot  begin. 

2.  Kamp  iq)  procedures  from  a  cold 
start  will  he  delayed  if  a  marine 
mammal  is  sighted  within  the  exclusion 
zone  (luring  the  .30  minute  period  prior 
to  the  ramp-iq).  The  delay  will  last  until 
the  marine  mannnal(s)  has  been 
observed  to  leave  Ihc!  exclusion  zone  or 
until  tlx;  animal(.s)  is  not  sighlcxl  for  at 
least  1.5  minutes  (seals)  or  .30  minutes 
(cetaceans). 

3.  A  ram|)-np,  following  a  shutdown, 
can  he  ap|)lied  if  the  marine  mammal(s) 
for  which  the  shutdown  occurnul  has 
been  oh.served  to  leave  the  exclusion 
zone  or  until  the  animal(s)  has  not  been 
sighted  for  at  least  15  minutes  (seals)  or 
30  minutes  (cetaceans).  This  assumes 
there  was  a  continuous  observation 
effort  prior  to  the  shutdown  and  the 
entire  exclusion  zone  is  visible. 

4.  If,  for  any  reason,  power  to  the 
airgun  array  has  been  discontinued  for 
a  period  of  10  minutes  or  more,  ramp- 
up  procedures  need  to  be  implemented. 
Only  if  the  PSO  watch  has  been 
suspended,  a  30-minute  clearance  of  the 
exclusion  zone  is  required  prior  to 
commencing  ramp-up.  Discontinuation 
of  airgun  activity  for  less  than  10 
minutes  does  not  require  a  ramp-up. 

5.  The  seismic  operator  and  PSOs  will 
maintain  records  of  the  times  when 
ramp-ups  start  and  when  the  airgun 
arrays  reach  full  power. 

Power  Down  Procedure:  A  power 
down  is  the  immediate  reduction  in  the 
number  of  operating  airguns  such  that 
the  radii  of  the  190  dB  and  180  dB  (rms) 
zones  are  decreased  to  the  extent  that  an 
observed  marine  mammal  is  not  in  the 
applicable  exclusion  zone  of  the  full 
array.  During  a  power  down,  one  airgun 
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(or  some  other  number  of  airguns  less 
than  the  full  airgun  array)  continues 
firing.  The  continued  operation  of  one 
airgun  is  intended  to  (a)  alert  marine 
mammals  to  the  presence  of  airgun 
activity,  and  (b)  retain  the  option  of 
initiating  a  ramp  up  to  full  operations 
under  poor  visibility  conditions. 

1.  The  array  will  be  immediately 
powered  down  whenever  a  marine 
mammal  is  sighted  approaching  close  to 
or  within  the  applicable  exclusion  zone 
of  the  full  array,  but  is  outside  the 
applicable  exclusion  zone  of  the  single 
mitigation  airgun; 

2.  likewise,  if  a  mammal  is  already 
within  the  exclusion  zone  when  first 
detected,  the  airguns  will  he  |)owered 
down  immediately; 

.'t.  11  a  marine  nianunal  is  sighted 
within  or  about  to  enter  the  a|)pli(:ahle 
exclusion  zone  of  t  he  single  miligat  ion 
aitgini,  it  too  will  he  shut  down;  ami 

'1.  l''ollowing  a  power  down,  ramp  up 
lo  the  lull  airgun  array  will  not  resume 
until  the  luaiiue  mammal  has  clearitd 
the  ap|)li(:ahle  exclusion  zone.  The 
animal  will  he  considered  to  have 
cleared  the  exclusion  zone  it  it  has  heeu 
visually  ohserved  leaving  the  exclusion 
zone  of  the  lull  array,  or  has  not  heeu 
seen  within  the  zone  foi  IT)  minutes 
(seals)  or  ;t()  minutes  (cetaceans). 

Shill  down  drocodiircs:  The  o|)erat  iug 
aiiguu(s)  will  he  shut  down  coiti|)letely 
if  a  marine  mammal  a|)proaches  or 
(inters  tlui  1?)()  or  IHO  (lit  (rms)  (ixclusion 
radius  of  the  smalhisi  airgun.  Airgun 
activity  will  not  nisinmi  until  tlui  mariiu! 
mammal  has  chiarcid  the  applicahle 
exclusion  radius  of  the  full  array.  The 
animal  will  he  considered  to  have 
chiared  the  exclusion  radius  as 
described  above  under  ramp-up 
jirocedures. 

Poor  Visibility  Conditions:  BP  plans  to 
conduct  24-hr  operations.  PSOs  will  not 
be  on  duty  during  ongoing  seismic 
operations  during  darkness,  given  the 
very  limited  effectiveness  of  visual 
observation  at  night  (there  will  be  no 
periods  of  darkness  in  the  survey  area 
until  mid-August).  The  provisions 
associated  with  operations  at  night  or  in 
periods  of  poor  visibility  include  the 
following: 

•  If  during  foggy  conditions,  heavy 
snow  or  rain,  or  darkness  (which  may  be 
encountered  starting  in  late  August),  the 
full  180  dB  exclusion  zone  is  not 
visible,  the  airguns  cannot  commence  a 
ramp-up  procedure  from  a  full  shut¬ 
down;  and 

•  If  one  or  more  airguns  have  been 
operational  before  nightfall  or  before  the 
onset  of  poor  visibility  conditions,  they 
can  remain  operational  throughout  the 
night  or  poor  visibility  conditions.  In 
this  case  ramp-up  procedures  can  be 


initiated,  even  though  the  exclusion 
zone  may  not  be  visible,  on  the 
assumption  that  marine  mammals  will 
be  alerted  by  the  sounds  from  the  single 
airgun  and  have  moved  away. 

BP  is  aware  that  available  techniques 
to  more  effectively  detect  marine 
mammals  during  limited  visibility 
conditions  (darkness,  fog,  snow,  and 
rain)  are  in  need  of  development  and 
has  in  recent  years  supported  research 
and  field  trials  intended  to  improve 
methods  of  detecting  marine  mammals 
under  these  conditions.  BP  intends  to 
continue  re.search  and  field  trials  to 
improve  methods  of  d(;t(icting  marine 
inaimnals  during  ])eriods  of  low 
visihility. 

Addilioiud  Miliyolion  Moosnros 
tUnjuivod  by  NMI'S 

The  mitigation  airgun  will  h(! 
operated  at  a|)pr()xiinately  one  shot  per 
minute  and  will  not  he  o|ierate(l  foi 
longer  than  three  hours  in  duration 
during  daylig,ht  hours  and  good 
visihility.  In  eases  when  the  inixt  staii- 
np  .liter  the  lorn  is  expected  to  he 
dining  lowlight  or  low  visihility,  use  of 
the  mitigation  airg,nn  may  he  initiated 
20  minutes  hefore  darkness  or  low 
visihility  conditions  occur  and  may  he 
operated  until  the  start  of  the  next 
seismic  accpiisit ion  line.  The  mitigation 
gnu  must  still  he  operated  at 
approximately  one  shot  per  minute. 

NMP.S  clarified  or  refined  some  of  the 
mitigation  measures  contained  in  BP’s 
a|)phcation  (and  listed  earlier  in  this 
section).  In  low  visil)ility  conditions, 
NMKS  nupiires  BP  to  reduce  speeds  to 
0  knots  or  less.  Separately,  NMKS  has 
defined  a  group  or  concentration  of 
whales  as  five  or  more  individuals. 

Mitigation  Conclusions 

NIVIFS  has  carefully  evaluated  BP’s 
mitigation  measures  and  considered  a 
range  of  other  measures  in  the  context 
of  ensuring  that  NMFS  prescribes  the 
means  of  effecting  the  least  practicable 
impact  on  the  affected  marine  mammal 
species  and  stocks  and  their  habitat.  Our 
evaluation  of  potential  measures 
included  consideration  of  the  following 
factors  in  relation  to  one  another: 

•  The  manner  in  which,  and  the 
degree  to  which,  the  successful 
implementation  of  the  measures  are 
expected  to  minimize  adverse  impacts 
to  marine  mammals; 

•  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and 

•  The  practicability  of  the  measure 
for  applicant  implementation. 

Based  on  our  evaluation  of  the 
applicant’s  proposed  measures,  as  well 
as  other  measures  considered  by  NMFS 


and  those  recommended  by  the  public, 
NMFS  has  determined  that  the  required 
mitigation  measures  provide  the  means 
of  effecting  the  least  practicable  impact 
on  marine  mammals  species  or  stocks 
and  their  habitat,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance. 
Measures  to  ensure  availability  of  such 
species  or  stock  for  taking  for  certain 
subsistence  uses  are  discussed  later  in 
this  document  (see  “Impact  on 
Availability  of  Affected  Species  or  Stock 
for  Taking  for  Subsistence  Uses” 

.section). 

Monitoring  and  Reporting 

In  order  to  i.ssiie  an  I  TA  for  an 
activity,  section  1()l(a)(.5)(l))  of  t lie 
MMI’A  stales  tlial  NMF.S  innsi  set  forth 
“re(|nireinent.s  pertaining  to  the 
monitoring  and  reporting  ol  such 
taking”.  The  MMI’A  iin|)lenienting 
regulations  at  r>()  ( iFK  21  (i.  I  ()4(a)(  1 .2) 
indicate  that  re(|iie.sts  lor  I  TAs  miisl 
include  the  .siigg,ested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
|)opnlations  ol  marine  mammals  that  are 
expected  to  he  present  in  the  pro|)o.sed 
action  area.  Bl’snhmitled  iidormation 
regarding  marine  mammal  monitoring  to 
he  conducted  during  .seismic  o|)eration.s 
as  |)art  of  the  ll  lA  a|)|)licat ion.  Tliat 
information  can  he  fonnd  in  .Sections  11 
and  1 2  of  the  a|)plication. 

Moniiorii ig  Mens 1 1  res 

1.  Vi.snal  Monitoring 

Two  observers  referred  to  as  FSOs 
will  he  pre.sent  on  each  seismic  source 
vos.sel.  Of  the.se  two  PSOs,  one  will  be 
on  watch  at  all  times  to  monitor  the  190 
and  180  dB  exclusion  zones  for  the 
presence  of  marine  mammals  during 
airgun  operations.  The  main  objectives 
of  the  vessel-based  marine  mammal 
monitoring  are  as  follows:  (1)  To 
implement  mitigation  measures  during 
seismic  operations  (e.g.  course 
alteration,  airgun  power  down,  shut¬ 
down  and  ramp-up);  and  (2)  To  record 
all  marine  mammal  data  needed  to 
estimate  the  number  of  marine 
mammals  potentially  affected,  which 
must  be  reported  to  NMFS  within  90 
days  after  the  survey. 

BP  intends  to  work  with  experienced 
PSOs.  At  least  one  Alaska  Native 
resident,  who  is  knowledgeable  about 
Arctic  marine  mammals  and  the 
subsistence  hunt,  is  expected  to  be 
included  as  one  of  the  team  members 
aboard  the  vessels.  Before  the  start  of 
the  seismic  survey,  the  crew  of  the 
seismic  source  vessels  will  be  briefed  on 
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the  function  of  tlio  I’SOs,  their 
monitoring  j)roto(:ol,  and  mitigation 
measures  to  be  implemented. 

On  all  source  vessels,  at  least  one 
observer  will  monitor  for  marine 
mammals  at  any  time  during  daylight 
hours  (there  will  be  no  periods  of  total 
darkness  until  mid-August).  PSOs  will 
he  on  duty  in  shifts  of  a  maximum  of  4 
hours  at  a  time,  although  the  exact  shift 
schedule  will  be  established  by  tbe  lead 
PSO  in  consultation  with  the  other 
PSOs.  In  response  to  a  public  comment, 
language  has  been  included  in  the  IHA 
to  clarify  that  the  on-duty  PSO  must 
monitor  for  marine  mammals  30 
minutes  before,  during,  and  30  minutes 
after  the  use  of  the  seismic  airguns. 

The  source  vessels  will  offer  suitable 
platforms  for  marine  mammal 
observations.  Observations  will  be  made 
from  locations  where  PSOs  have  the 
best  view  around  the  vessel.  During 
daytime,  the  PSO(s)  will  scan  the  area 
around  the  vessel  systematically  with 
reticle  binoculars  and  with  the  naked 
eye.  Because  the  main  purpose  of  the 
PSO  on  board  the  vessel  is  detecting 
marine  mammals  for  the 
implementation  of  mitigation  measures 
according  to  specific  guidelines,  BP 
prefers  (and  NMFS  agrees)  to  keep  the 
information  to  be  recorded  as  concise  as 
possible,  allowing  the  PSO  to  focus  on 
detecting  marine  mammals.  The 
following  information  will  be  collected 
by  the  PSOs: 

•  Environmental  conditions — 
consisting  of  sea  state  (in  Beaufort  Wind 
force  scale  according  to  NOAA), 
visibility  (in  km,  with  10  km  indicating 
the  horizon  on  a  clear  day),  and  sun 
glare  (position  and  severity).  These  will 
be  recorded  at  the  start  of  each  shift, 
whenever  there  is  an  obvious  change  in 
one  or  more  of  the  environmental 
variables,  and  whenever  the  observer 
changes  shifts; 

•  Project  activity — consisting  of 
airgun  operations  (on  or  off),  number  of 
active  guns,  line  number.  This  will  be 
recorded  at  the  start  of  each  shift, 
whenever  there  is  an  obvious  change  in 
project  activity,  and  whenever  the 
observer  changes  shifts;  and 

•  Sighting  information — consisting  of 
the  species  (if  determinable),  group  size, 
position  and  heading  relative  to  the 
vessel,  behavior,  movement,  and 
distance  relative  to  the  vessel  (initial 
and  closest  approach).  These  will  be 
recorded  upon  sighting  a  marine 
mammal  or  group  of  animals. 

When  marine  mammals  in  the  water 
are  detected  within  or  about  to  enter  the 
designated  exclusion  zones,  the 
airgun(s)  power  down  or  shut-down 
procedures  will  be  implemented 
immediately.  To  assure  prompt 


implementation  of  power  downs  and 
sbut-downs,  multiple  cbannels  of 
communication  between  tbe  l\S()s  and 
the  airgun  technicijms  will  be 
established.  During  tbe  power  down  and 
shut-down,  tbe  PSO(s)  will  continue  to 
maintain  watch  to  determine  when  the 
animal(s)  are  outside  the  exclusion 
radius.  Airgun  operations  can  resume 
with  a  ramp-up  procedure  (depending 
on  the  extent  of  the  power  down)  if  the 
observers  have  visually  confirmed  that 
the  animal(s)  moved  outside  the 
exclusion  zone,  or  if  the  animal(s)  were 
not  observed  within  the  exclusion  zone 
for  15  minutes  (seals)  or  for  30  minutes 
(cetaceans).  Direct  communication  with 
the  airgun  operator  will  be  maintained 
throughout  these  procedures. 

All  marine  mammal  observations  and 
any  airgun  power  down,  shut-down, 
and  ramp-up  will  be  recorded  in  a 
standardized  format.  Data  will  be 
entered  into  or  transferred  to  a  custom 
database.  The  accuracy  of  the  data  entry 
will  be  verified  daily  through  QA/QC 
procedures.  Recording  procedures  will 
allow  initial  summaries  of  data  to  be 
prepared  during  and  shortly  after  the 
field  program,  and  will  facilitate  transfer 
of  the  data  to  other  programs  for  further 
processing  and  archiving. 

2.  Fish  and  Airgun  Sound  Monitoring 

BP  proposes  to  conduct  research  on 
fish  species  in  relation  to  airgun 
operations,  including  prey  species 
important  to  ice  seals,  during  the 
proposed  seismic  survey.  The  North 
Prudhoe  Bay  OBS  seismic  survey  offers 
a  unique  opportunity  to  assess  the 
impacts  of  airgun  sounds  on  fish, 
specifically  on  changes  in  fish 
abundance  in  fyke  nets  that  have  been 
sampled  in  the  area  for  more  than  30 
years.  The  monitoring  study  would 
occur  over  a  2-month  period  during  the 
open-water  season.  During  this  time, 
fish  are  counted  and  sized  every  day, 
unless  sampling  is  prevented  by 
weather,  the  presence  of  bears,  or  other 
events.  Fish  mortality  is  also  noted. 

The  fish-sampling  period  coincides 
with  the  North  Prudhoe  seismic  survey, 
resulting  in  a  situation  where  each  of 
the  four  fyke  nets  will  be  exposed  to 
varying  daily  exposures  to  airgun 
sounds.  That  is,  as  source  vessels  move 
back  and  forth  across  the  project  area, 
fish  caught  in  nets  will  be  exposed  to 
different  sounds  levels  at  different  nets 
each  day.  To  document  relationships 
between  fish  catch  in  each  fyke  net  and 
received  sound  levels,  BP  will  attempt 
to  instrument  each  fyke  net  location 
with  a  recording  hydrophone.  Recording 
hydrophones,  to  the  extent  possible, 
will  have  a  dynamic  range  that  extends 
low  enough  to  record  near  ambient 


.sounds  and  bigb  onougb  to  cajjturo 
.sound  levels  during  relatively  close 
a])j)roacbes  by  tbe  airgun  array  (i.e., 
likely  levels  as  high  as  about  200  dB  re 
1  uPa).  Bandwidth  will  extend  from 
about  10  llz  to  at  lea.st  500  Hz.  In 
addition,  because  .some  fish  (e.spec:ially 
.salmonids)  arc  likely  to  he  sensitive  to 
particle  velocity  instead  of  or  in 
addition  to  sound  pressure  level,  BP 
will  attempt  to  instrument  each  fyke  net 
location  with  a  recording  particle 
velocity  meter.  Acoustic  and 
environmental  data  will  be  used  in 
statistical  models  to  assess  relationships 
between  acoustic  and  fish  variables. 
Additional  information  on  the  details  of 
the  fish  monitoring  study  can  be  found 
in  Section  13.1  of  BP’s  application  (see 
ADDRESSES). 

Monitoring  Plan  Peer  Review 

The  MMPA  requires  that  monitoring 
plans  be  independently  peer  reviewed 
“where  the  proposed  activity  may  affect 
the  availability  of  a  species  or  stock  for 
taking  for  subsistence  uses”  (16  U.S.C. 
1371(a)(5)(D)(ii)(III)).  Regarding  this 
requirement,  NMFS’  implementing 
regulations  state,  “Upon  receipt  of  a 
complete  monitoring  plan,  and  at  its 
discretion,  [NMFS]  will  either  submit 
the  plan  to  members  of  a  peer  review 
panel  for  review  or  within  60  days  of 
receipt  of  the  proposed  monitoring  plan, 
schedule  a  workshop  to  review  the 
plan”  (50  CFR  216.108(d)). 

NMFS  convened  an  independent  peer 
review  panel,  comprised  of  experts  in 
the  fields  of  marine  mammal  ecology 
and  underwater  acoustics,  to  review 
BP’s  Prudhoe  Bay  OBS  Seismic  Survey 
Monitoring  Plan.  The  panel  met  on 
January  8-9,  2013,  and  provided  their 
final  report  to  NMFS  on  February  25, 
2013.  The  full  panel  report  can  be 
viewed  on  the  Internet  at:  http://www. 
nmfs.noaa.gov/ pr/pdfs/permits/ 
openwater/bp _panel2013.pdf. 

NMFS  provided  the  panel  with  BP’s 
monitoring  plan  and  asked  the  panel  to 
answer  the  following  questions 
regarding  the  plan: 

1.  Will  the  applicant’s  stated 
objectives  effectively  further  the 
understanding  of  the  impacts  of  their 
activities  on  marine  mammals  and 
otherwise  accomplish  the  goals  stated 
above?  If  not,  how  should  the  objectives 
be  modified  to  better  accomplish  the 
goals  above? 

2.  Can  the  applicant  achieve  the 
stated  objectives  based  on  the  methods 
described  in  the  plan? 

3.  Are  there  technical  modifications  to 
the  proposed  monitoring  techniques  and 
methodologies  proposed  by  the 
applicant  that  should  be  considered  to 
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Oetter  ;K:(:()in])lish  their  stated 
object  ives? 

4.  Are  there  techni(jues  not  pro])osed 
hy  the  applicant  (i.e.,  additional 
monitoring  techniques  or 
methodologies)  that  should  he 
considered  for  inclusion  in  the 
applicant’s  monitoring  program  to  better 
accomplish  their  stated  objectives? 

5.  Wnat  is  the  best  way  for  an 
applicant  to  present  their  data  and 
results  (formatting,  metrics,  graphics, 
etc.)  in  the  required  reports  that  are  to 
be  submitted  to  NMFS  (i.e.,  90-day 
report  and  comprehensive  report)? 

NMFS  shareo  the  panel’s  report  with 
BP  in  March  2013.  BP  originally 
submitted  this  IHA  application  with  a 
monitoring  plan  to  conduct  this 
program  during  the  2013  open-water 
season;  however,  after  undergoing  peer 
review  of  the  monitoring  plan  in  early 
2013,  BP  subsequently  cancelled  the 
2013  operation.  The  2014  program  is  the 
same  as  that  reviewed  by  the  panel  in 
2013.  BP  reviewed  the  2013  panel 
recommendation  report  and 
incorporated  several  of  the  panel’s 
recommendations  into  the  monitoring 
plan  contained  in  the  2014  application. 
NMFS  reviewed  the  panel’s  report  and 
agrees  with  the  recommendations 
included  in  BP’s  2014  monitoring  plan. 

A  summary  of  the  measures  that  were 
included  is  provided  next. 

Based  on  the  panel  report,  BP  will 
follow  a  pre-determined  regime  for 
scanning  of  the  area  by  PSOs  that  is 
based  on  the  relative  importance  of 
detecting  marine  mammals  in  the  near- 
and  far  fields.  PSOs  will  simply  record 
the  primary  behavioral  state  (i.e., 
traveling,  socializing,  feeding,  resting, 
approaching  or  moving  away  from 
vessels)  and  relative  location  of  the 
observed  marine  mammals  and  not  try 
to  precisely  determine  the  behavior  or 
the  context. 

Other  recommendations  made  by 
panel  members  that  NMFS  supports  and 
has  included  in  the  monitoring 
measures  include;  (1)  Recording 
observations  of  pinnipeds  on  land  and 
not  just  in  the  water;  (2)  developing  a 
means  by  which  PSOs  record  data  with 
as  little  impact  on  observation  time  as 
possible;  (3)  continuing  PSO 
observation  watches  when  there  is  an 
extended  period  when  no  airguns  on 
any  of  the  source  vessels  are  operating 
to  collect  additional  observation  data 
during  periods  of  non-seismic;  and  (4) 
accounting  for  factors  such  as  water 
depth  when  estimating  the  actual  level 
of  takes  because  of  the  difficulties  in 
monitoring  during  darkness  or 
inclement  weather.  Moreover,  the  panel 
recommended  and  NMFS  agrees  that  BP 
should  be  very  clear  in  tbe  90-day 


lecliuical  reporl  alxnit  what  periods  are 
considered  “.sei.smic”  and  “non- 
s(!ismic”  for  their  analy.ses. 

As  recommended  hy  the  panel,  NMFS 
encourages  BP  to  examine  data  from 
ASAMM  and  other  such  j)rograms  to 
a.ssess  possible  impacts  from  their 
seismic  surveys.  As  noted  earlier  in  this 
document,  BP  has  proposed  a  fish  and 
airgun  sound  monitoring  study,  which 
has  been  well  received  by  past  panel 
members.  This  study  will  also  allow  BP 
to  collect  sound  signature  data  on 
equipment  used  during  this  proposed 
survey. 

The  panel  also  recommended  that  BP 
work  to  understand  the  cmnulative 
nature  of  the  activity  and  sound 
footprint.  As  described  in  Section  14  of 
the  IHA  application,  BP  remains 
committed  to  working  with  a  wide  range 
of  experts  to  improve  understanding  of 
the  cumulative  effects  of  multiple  sound 
sources  and  has  sponsored  an  expert 
working  group  on  the  issue. 

Reporting  Measures 

1.  90-Day  Technical  Report 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  the 
proposed  seismic  survey.  The  report 
will  summarize  all  activities  and 
monitoring  results  conducted  during  in¬ 
water  seismic  surveys.  The  Technical 
Report  will  include  the  following: 

•  Summary  of  project  start  and  end 
dates,  airgun  activity,  number  of  guns, 
and  the  number  and  circumstances  of 
implementing  ramp-up,  power  down, 
shutdown,  and  other  mitigation  actions; 

•  Summaries  of  monitoring  effort 
(e.g.,  total  hours,  total  distances,  and 
marine  mammal  distribution  through 
the  study  period,  accounting  for  sea 
state  and  other  factors  affecting 
visibility  and  detectability  of  marine 
mammals); 

•  Analyses  of  the  effects  of  various 
factors  influencing  detectability  of 
marine  mammals  (e.g.,  sea  state,  number 
of  observers,  and  fog/glare); 

•  Species  composition,  occurrence, 
and  distribution  of  marine  mammal 
sightings,  including  date,  water  depth, 
numbers,  age/size/gender  categories  (if 
determinable),  and  group  sizes; 

•  Analyses  of  the  effects  of  survey 
operations; 

•  Sighting  rates  of  marine  mammals 
during  periods  with  and  without 
seismic  survey  activities  (and  other 
variables  that  could  affect  detectability), 
such  as;  (i)  Initial  sighting  distances 
versus  survey  activity  state;  (ii)  closest 
point  of  approach  versus  survey  activity 
state;  (iii)  observed  behaviors  and  types 
of  movements  versus  survey  activity 
state;  (iv)  numbers  of  sightings/ 


individuals  seen  versus  survey  activity 
state;  (v)  distribution  around  the  source; 
ves.sels  versus  survey  activity  state;  and 
(vi)  estimates  of  exposures  of  marine 
mammals  to  I.evel  B  harassment 
thresholds  based  on  presence  in  the  KiO 
(IB  harassment  zone. 

2.  Fish  and  Airgun  Sound  Report 

BP  will  present  the  results  of  the  fish 
and  airgun  sound  study  to  NMF’S  in  a 
detailed  report.  BP  proposes  to  also 
submit  that  report  to  a  peer  reviewed 
journal  for  publication  and  present  the 
results  at  a  scientific  conference  and  in 
Barrow  and  Nuiqsut. 

3.  Notification  of  Injured  or  Dead 
Marine  Mammals 

In  the  unanticipated  event  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  IHA,  such  as  an  injury 
(Level  A  harassment),  serious  injury  or 
mortality  (e.g.,  ship-strike,  gear 
interaction,  and/or  entanglement),  BP 
would  immediately  cease  the  specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resovu-ces,  NMFS,  and  the 
Alaska  Regional  Stranding  Coordinators. 
The  report  would  include  the  following 
information: 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

•  Name  and  type  of  vessel  involved; 

•  Vessel’s  speed  during  and  leading 
up  to  the  incident; 

•  Description  of  the  incident; 

•  Status  of  all  sound  source  use  in  the 
24  hours  preceding  the  incident; 

•  Water  depth; 

•  Environmental  conditions  (e.g., 
wind  speed  and  direction,  Beaufort  sea 
state,  cloud  cover,  and  visibility); 

•  Description  of  all  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

•  Species  identification  or 
description  of  the  animal(s)  involved; 

•  Fate  of  the  animal(s);  and 

•  Photographs  or  video  footage  of  the 
animal(s)  (if  equipment  is  available). 

Activities  would  not  resume  until 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
NMFS  would  work  with  BP  to 
determine  what  is  necessary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMPA 
compliance.  BP  would  not  be  able  to 
resume  their  activities  until  notified  by 
NMFS  via  letter,  email,  or  telephone. 

In  the  event  that  BP  discovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  cause 
of  the  injury  or  death  is  unknown  and 
the  death  is  relatively  recent  (i.e.,  in  less 
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than  a  moderate  state  of  decomposition 
as  described  in  the  next  paragraph),  BP 
would  immediately  report  the  incident 
to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  and  the 
NMFS  Alaska  Stranding  Hotline  and/or 
by  email  to  the  Alaska  Regional 
Stranding  Coordinators.  The  report 
would  include  the  same  information 
identified  in  the  paragraph  above. 
Activities  would  be  able  to  continue 
while  NMFS  reviews  the  circumstances 
of  the  incident.  NMFS  would  work  with 
BP  to  determine  whether  modifications 
in  the  activities  are  appropriate. 

In  the  event  that  BP  discovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  the  IHA 
(e.g.,  carcass  with  moderate  to  advanced 
decomposition,  or  scavenger  damage), 
BP  would  report  the  incident  to  the 
Chief  of  the  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  and  the  NMFS  Alaska  Stranding 
Hotline  and/or  by  email  to  the  Alaska 
Regional  Stranding  Coordinators,  within 
24  hours  of  the  discovery.  BP  would 


provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
stranded  animal  sighting  to  NMFS  and 
the  Marine  Mammal  Stranding  Network. 
Activities  may  continue  while  NMFS 
reviews  the  circmnstances  of  the 
incident. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  Any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment].  Only  take  by  Level  B 
behavioral  harassment  of  some  species 
is  anticipated  as  a  result  of  the  OBS 
seismic  survey.  Anticipated  impacts  to 
marine  mammals  are  associated  with 
noise  propagation  from  the  sound 
sources  (e.g.,  airguns  and  pingers)  used 


in  the  seismic  survey.  No  take  is 
expected  to  result  from  vessel  strikes 
because  of  the  slow  speed  of  the  vessels 
(1-5  knots  while  acquiring  seismic  data) 
and  because  of  mitigation  measures  to 
reduce  collisions  with  marine 
mammals.  Additionally,  no  take  is 
expected  to  result  from  helicopter 
operations  because  of  altitude 
restrictions. 

BP  requested  take  of  1 1  marine 
mammal  species  by  Level  B  harassment. 
However,  for  reasons  mentioned  earlier 
in  this  document,  we  have  determined 
it  is  highly  unlikely  that  humpback  and 
minke  whales  would  occur  in  the 
seismic  survey  area.  Therefore,  NMFS 
has  not  authorized  take  of  these  two 
species.  The  species  for  which  take,  by 
Level  B  harassment  only,  is  authorized 
include:  Bowhead,  beluga,  gray,  and 
killer  whales;  harbor  porpoise;  and 
ringed,  bearded,  spotted,  and  ribbon 
seals. 

The  airgims  produce  impulsive 
sounds.  The  current  acoustic  thresholds 
used  by  NMFS  to  estimate  Level  B  and 
Level  A  harassment  are  presented  in 
Table  2. 


Table  2— Current  Acoustic  Exposure  Criteria  Used  by  NMFS 


Criterion 

Criterion  definition 

Threshold 

Level  A  Harassment  (Injury)  . 

Level  B  Harassment . 

Level  B  Harassment . 

Permanent  Threshold  Shift  (PTS)  (Any  level  above 
that  which  is  known  to  cause  TTS). 

Behavioral  Disruption  (for  impulse  noises)  . 

Behavioral  Disruption  (for  continuous,  noise)  . 

180  dB  re  1  microPa-m  (cetaceans)/190  dB  re  1 
microPa-m  (pinnipeds)  root  mean  square  (rms). 
160  dB  re  1  microPa-m  (rms). 

120  dB  re  1  microPa-m  (rms). 

Section  6  of  Bl^’s  application  contains 
a  description  of  the  methodology  u.sed 
by  HI’  to  estimate  takes  by  hara.s.sment, 
including  calculations  for  the  IGO  dB 
(rms)  isopleth  and  marine  mammal 
(kmsities  in  the  areas  of  operation  (see 
ADDRESSES),  which  was  also  provided  in 
the  proposed  111  A  notice  (79  FR  21354, 
Ajuil  15,  2014).  NMFS  verified  HP’s 
methods,  and  used  the  density  and 
sound  isopleth  measurements  in 
estimating  take.  However,  after 
initiating  ESA  section  7  consultation  on 
this  action,  NMFS  noticed  that  BP 
rounded  the  average  180  and  190  dB 
(rms)  isopleths  to  the  nearest  100  but 
rounded  the  average  160  dB  (rms) 
isopleth  to  the  nearest  5  km  instead  of 
the  nearest  100.  This  resulted  in  a  160 
dB  isopleth  more  than  twice  the  average 
expected  distance  of  the  isopleth.  Table 
7  in  BP’s  application  presented  the 
largest  average  160  dB  isopleth  as  2,182 
m  but  calculated  take  assuming  a  160 
dB  isopleth  as  5,000  m.  To  remain 
consistent  with  the  estimation  of  the 
other  isopleths,  NMFS  has  only  rounded 
the  average  160  dB  isopleth  for  the  620 


iii'^  array  to  2,200  m.  However,  for 
reasons  explained  below  this  only 
changed  the  estimated  take  level  for 
bowhead  whales.  AKso,  as  noted  later  in 
this  section,  NMFS  authorized  the 
maximum  number  of  e.stimated  takes  for 
all  species,  not  just  for  cetaceans  as 
jjresented  by  BP  in  order  to  ensure  that 
exposure  estimates  are  not 
undere.stimated  for  pinnipeds. 

During  data  acquisition,  the  source 
vessels  of  the  proposed  OBS  Prudhoe 
Bay  seismic  survey  will  cover  an  area  of 
about  190  mi^  in  water  depths  ranging 
from  3  to  50  ft.  Seismic  data  acquisition 
will  be  halted  at  the  start  of  the  Cross 
Island  fall  bowhead  whale  hunt.  The 
total  duration  of  seismic  data 
acquisition  in  the  Prudhoe  Bay  area  is 
estimated  to  be  approximately  45  days. 
About  25%  of  downtime  is  included  in 
this  total,  so  the  actual  number  of  days 
that  airguns  are  expected  to  be  operating 
is  about  34,  based  on  a  continuous  24- 
hr  operation. 


Marine  Mammal  Density  Estimates 

The  Notice  of  Proposed  IHA  (79  FR 
21354,  April  15,  2014)  contained  a 
complete  de.scription  of  the  derivation 
of  the  marine  mammal  density 
estimates.  That  di.scu.ssion  has  not 
changed  and  is  therefore  not  re])eated 
here. 

Divei  A  and  Level  Ii  Harassment  Zone 
Distances 

Imr  the  2014  OBS  seismic  .survey,  BP 
u.sed  existing  SSV  measurements  to 
establish  distances  to  received  sound 
pressure  levels  (SPLs).  The  Notice  of 
Propo.sed  IHA  (79  FR  21354,  April  15, 
2014)  contained  a  complete  description 
of  the  derivation  of  the  Level  A  and 
Level  B  harassment  zone  distances. 

With  the  exception  of  slightly  altering 
the  distances  of  the  Level  B  harassment 
zone,  as  described  above,  nothing  in  the 
discussion  has  changed.  Therefore,  the 
entire  discussion  is  not  repeated  here. 

Table  3  in  this  document  presents  the 
radii  used  to  estimate  take  (160  dB 
isopleth)  and  to  implement  mitigation 
measures  (180  dB  and  190  dB  isopleths) 
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from  the  full  airgun  array  and  the  40  in^  take  is  only  estimated  using  the  larger 
and  10  in^  mitigation  guns.  However,  radius  of  the  full  airgun  array. 

Table  3— Distances  (in  Meters)  To  Be  Used  for  Estimating  Take  by  Level  B  Harassment  and  for  Mitigation 
Purposes  During  the  Proposed  2014  North  Prudhoe  Bay  Seismic  Survey 


Airgun  discharge  volume 
(in3) 

1 90  dB  re  1  gPa 

180  dB  re  1  |iPa 

160  dB  re  1  gPa 

620-1240  in3  . 

300 

600 

2200 

40  in3  . 

70 

200 

1100 

10  in3  . 

20 

50 

500 

Numbers  of  Marine  Mammals 
Potentially  Taken  by  Harassment 

The  potential  number  of  marine 
mammals  that  might  be  exposed  to  the 
160  dB  re  1  pPa  (rms)  SPL  was 
calculated  differently  for  cetaceans  and 
pinnipeds,  as  described  in  Section  6.3  of 
BP’s  application  and  the  Notice  of 
Proposed  IHA  (79  FR  21354,  April  15, 
2014).  The  change  to  the  160  dB 
isopleth  for  the  full  array  only  had 
implications  for  the  take  estimate  for 
bowhead  whales.  Because  of  the  method 
used  to  calculate  takes  for  pinnipeds, 
the  isopleth  change  did  not  change  the 
pinniped  takes  described  in  those 
earlier  documents.  Additionally,  the 
change  did  not  alter  the  proposed  take 
estimates  for  other  cetacean  species. 
Therefore,  those  discussions  are  not 
repeated  here. 

1.  Number  of  Bowheads  Potentially 
Taken  by  Harassment 

The  potential  number  of  bowhead 
whales  that  might  be  exposed  to  the  160 
(IB  re  1  pPa  (rms)  SPL  was  calculated  by 
imdtiplying: 

•  The  (!xp(!ct(;d  bowhead  density  as 
])rovided  in  'I'able  5  in  BP’s  apj)lication; 

•  The  anticipated  ar(!a  around  each 
source  v(!.ssel  that  is  ensonified  by  the 
Kit)  (IB  re  1  pPa  (rms)  SPL;  and 

•  Tlie  e.stimated  number  of  24-br  days 
that  the  source  ves.sels  are  ojxjrating. 


The  area  expected  to  be  ensonified  by 
the  620-1,240  in^  array  was  determined 
based  on  the  distance  to  the  160  dB  re 
1  pPa  (rms)  SPL  as  determined  from  the 
average  640-880  in^  array 
measurements  (Table  7  in  BP’s 
application  and  summarized  in  Table  3 
in  this  document),  rounded  to  the 
nearest  100.  Based  on  a  radius  of  2.2 
km,  the  160  dB  isopleth  used  in  the 
exposure  calculations  was  15.2  km^.  It 
is  expected  that  on  average,  two  source 
vessels  will  be  operating 
simultaneously,  although  one  source 
vessel  might  sometimes  be  engaged  in 
crew  change,  maintenance,  fueling,  or 
other  activities  that  do  not  require  the 
operation  of  airguns.  The  minimum 
distance  between  the  two  source  vessels 
will  be  about  550  ft.  Although  there  will 
be  an  overlap  in  the  ensonified  area,  for 
the  estimated  number  of  exposures,  BP 
summed  the  exposed  area  of  each 
source  vessel.  Using  the  maximum 
distance  and  .summing  the  isopleths  of 
both  source  vessels  provid(;s  a  likely 
overestimate  of  marine  mammal 
(!xposures. 

Tbe  estimated  number  of  24-br  days 
of  airgun  ojjerations  was  det(^rmined  by 
a.ssnming  a  25%  downtime  during  tbe 
45-(lay  ])lanned  data  acquisition  jjcriod. 
Downtime  is  related  to  weather, 
(Kjiiijjinent  inaintenanc(!,  mitigation 
implementation,  and  otluir 


circumstances.  The  total  number  of  full 
24-hr  days  that  data  acquisition  is 
expected  to  occur  is  approximately  34 
days  or  816  hours. 

Based  on  this  revision  to  the  160  dB 
isopleth,  the  average  and  maximum 
number  of  bowhead  whales  potentially 
exposed  to  sound  levels  of  160  dB  re 
IpPa  (rms)  or  more  is  estimated  at  2  and 
6,  respectively.  NMFS  has  authorized 
the  maximum  number  of  expected 
exposmes  based  on  the  unexpected 
large  numbers  of  bowheads  observed  in 
August  during  the  2013  ASAMM 
survey.  These  estimated  exposures  do 
not  take  into  account  the  proposed 
mitigation  measures,  such  as  PSOs 
watching  for  animals,  shutdowns  or 
power  downs  of  the  airguns  when 
marine  mammals  are  seen  within 
defined  ranges,  and  ramp-up  of  airguns. 

Estimated  Take  by  Harassment 
Summary 

Table  4  hero  outlines  the  density 
(estimates  used  to  estimate  Level  B  takes, 
tbe  autborizcul  Level  B  bara.ssment  take 
l(;vels,  tbe  abundance  of  (;acb  species  in 
tbe  Beaufort  Sea,  tbe  perc(;ntage  of  (!acb 
sj)(;cies  or  stock  e.stimated  to  be  tak(;n, 
and  current  j)()jndati()n  trends.  NMFS 
autborized  tbe  maximum  (;.stimat(5S  of 
(!xj)()sur(!.s.  Density  (;stiniat(;s  are  not 
available  for  .speci(!s  tbat  are  uncommon 
in  tbe  j)ro|)osed  seismic  survey  area. 


Table  4— Density  Estimates  or  Species  Sighting  Rates,  Authorized  Level  B  Harassment  Take  Levels, 
Species  or  Stock  Abundance,  Percentage  of  Population  Proposed  To  Be  Taken,  and  Species  Trend  Status 


Species 

Density 

(#/km3) 

Sighting  rate 
(ind/hr) 

Authorized 
Level B  take 

Abundance 

Percentage 
of  population 

Trend 

Beluga  whale  . 

0.0105 

75 

39,258 

552 

0.19 

No  reliable  information. 

Killer  whale . 

NA 

3 

0.54 

Stable. 

Harbor  porpoise  . 

NA 

3 

48,215 

0.01 

No  reliable  information. 

Bowhead  whale . 

0.0055 

6 

16^92 

0.04 

Increasing. 

Gray  whale . 

NA 

3 

19,126 

0.02 

Increasing. 

Bearded  seal . 

0.107 

87 

155,000 

300,000 

0.06 

No  reliable  information. 

Ringed  seal  . 

0.397 

324 

0.11 

No  reliable  information. 

Spotted  seal  . 

0.126 

103 

141,479 

49,000 

0.07 

No  reliable  information. 

Ribbon  seal  . 

NA 

3 

0.01 

No  reliable  information. 
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Analysis  and  Determinations 

Negligible  Impact 

Negligible  impact  is  “an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival’’ 
(50  CFR  216.103).  A  negligible  impact 
finding  is  based  on  the  lack  of  likely 
adverse  effects  on  annual  rates  of 
recruitment  or  survival  (i.e.,  population- 
level  effects).  An  estimate  of  the  number 
of  Level  B  harassment  takes,  alone,  is 
not  enough  information  on  which  to 
base  an  impact  determination.  In 
addition  to  considering  estimates  of  the 
number  of  marine  mammals  that  might 
be  “taken”  through  behavioral 
harassment,  NMFS  must  consider  other 
factors,  such  as  the  likely  natme  of  any 
responses  (their  intensity,  duration, 
etc.),  the  context  of  any  responses 
(critical  reproductive  time  or  location, 
migration,  etc.),  as  well  as  the  number 
and  nature  of  estimated  Level  A 
harassment  takes,  the  number  of 
estimated  mortalities,  effects  on  habitat, 
and  the  status  of  the  species. 

No  injuries  or  mortalities  are 
anticipated  to  occur  as  a  result  of  BP’s 
3D  OBS  seismic  survey,  and  none  are 
authorized.  Additionally,  animals  in  the 
area  are  not  expected  to  incur  hearing 
impairment  or  non-auditory 
physiological  effects.  The  number  of 
takes  that  are  authorized  are  expected  to 
be  limited  to  short-term  Level  B 
behavioral  harassment.  While  the 
airguns  will  be  operated  continuously 
for  about  34  days,  the  project  time  frame 
will  occur  when  cetacean  species  are 
typically  not  found  in  the  project  area 
or  are  found  only  in  low  numbers. 

While  pinnipeds  are  likely  to  be  found 
in  the  project  area  more  frequently,  their 
distribution  is  dispersed  enough  that 
they  likely  will  not  be  in  the  Level  B 
harassment  zone  continuously.  As 
mentioned  previously,  pinnipeds 
appear  to  be  more  tolerant  of 
anthropogenic  sound  than  mystiectes. 

The  Alaskan  Beaufort  Sea  is  part  of 
the  main  migration  route  of  the  Western 
Arctic  stock  of  bowhead  whales. 
However,  the  seismic  survey  has  been 
planned  to  occur  when  the  majority  of 
the  population  is  found  in  the  Canadian 
Beaufort  Sea.  Active  airgun  operations 
will  cease  by  midnight  on  August  25 
before  the  main  fall  migration  begins 
and  well  before  cow/calf  pairs  begin 
migrating  through  the  area. 
Additionally,  several  locations  within 
the  Beaufort  Sea  serve  as  feeding 
grounds  for  bowhead  whales.  However, 
the  primary  feeding  grounds  are  not 
found  in  Prudhoe  Bay.  The  majority  of 


bowhead  whales  feed  in  the  Alaskan 
Beaufort  Sea  during  the  fall  migration 
period,  which  will  occur  after  the 
cessation  of  the  airgun  survey. 

Belugas  that  migrate  through  the  U.S. 
Beaufort  Sea  typically  do  so  farther 
offshore  (more  than  37  mi  [60  km])  and 
in  deeper  waters  (more  than  656  ft  [200 
m])  than  where  the  3D  OBS  seismic 
survey  activities  would  occur.  Gray 
whales  are  rarely  sighted  this  far  east  in 
the  U.S.  Beaufort  Sea.  Additionally, 
there  are  no  known  feeding  grounds  for 
gray  whales  in  the  Prudhoe  Bay  area. 

The  most  northern  feeding  sites  known 
for  this  species  are  located  in  the 
Chukchi  Sea  near  Hanna  Shoal  and 
Point  Barrow.  The  other  cetacean 
species  for  which  take  is  authorized  are 
uncommon  in  Prudhoe  Bay,  and  no 
known  feeding  or  calving  grounds  occur 
in  Prudhoe  Bay  for  these  species.  Based 
on  these  factors,  exposures  of  cetaceans 
to  anthropogenic  sounds  are  not 
expected  to  last  for  prolonged  periods 
(i.e.,  several  days  or  weeks)  since  they 
are  not  known  to  remain  in  the  area  for 
extended  periods  of  time  in  July  and 
August.  Also,  the  shallow  water  location 
of  the  survey  makes  it  unlikely  that 
cetaceans  would  remain  in  the  area  for 
prolonged  periods.  Based  on  all  of  this 
information,  the  proposed  project  is  not 
anticipated  to  affect  annual  rates  of 
recruitment  or  survival  for  cetaceans  in 
the  area. 

Ringed  seals  breed  and  pup  in  the 
Alaskan  Beaufort  Sea;  however,  the 
seismic  survey  will  occur  outside  of  the 
breeding  and  pupping  seasons.  The 
Beaufort  Sea  does  not  provide  suitable 
habitat  for  the  other  three  ice  seal 
species  for  breeding  and  pupping.  Based 
on  this  information,  the  proposed 
project  is  not  anticipated  to  affect 
annual  rates  of  recruitment  or  survival 
for  pinnipeds  in  the  area. 

Of  the  nine  marine  mammal  species 
for  which  take  is  authorized,  one  is 
listed  as  endangered  under  the  ESA — 
the  bowhead  whale — and  two  are  listed 
as  threatened — cringed  and  bearded 
seals.  Schweder  et  al.  (2009)  estimated 
the  yearly  growth  rate  for  bowhead 
whales  to  be  3.2%  (95%  Cl  =  0.5-4. 8%) 
between  1984  and  2003  using  a  sight- 
resight  analysis  of  aerial  photographs. 
There  are  currently  no  reliable  data  on 
trends  of  the  ringed  and  bearded  seal 
stocks  in  Alaska.  The  ribbon  seal  is 
listed  as  a  species  of  concern  under  the 
ESA.  Certain  stocks  or  populations  of 
gray,  killer,  and  beluga  whales  and 
spotted  seals  are  listed  as  endangered  or 
are  proposed  for  listing  under  the  ESA; 
however,  none  of  those  stocks  or 
populations  occur  in  the  activity  area. 
There  is  currently  no  established  critical 


habitat  in  the  project  area  for  any  of 
these  nine  species. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
required  monitoring  and  mitigation 
measures,  NMFS  finds  that  the  total 
marine  mammal  take  from  BP’s  3D  OBS 
seismic  smvey  in  Prudhoe  Bay,  Beaufort 
Sea,  Alaska,  will  have  a  negligible 
impact  on  the  affected  marine  mammal 
species  or  stocks. 

Small  Numbers 

The  requested  takes  authorized 
represent  less  than  1%  of  all 
populations  or  stocks  (see  Table  4  in 
this  document).  These  take  estimates 
represent  the  percentage  of  each  species 
or  stock  that  could  be  taken  by  Level  B 
behavioral  harassment  if  each  animal  is 
taken  only  once.  The  numbers  of  marine 
mammals  taken  are  small  relative  to  the 
affected  species  or  stock  sizes.  In 
addition,  the  mitigation  and  monitoring 
measures  (described  previously  in  this 
document)  required  in  the  IHA  are 
expected  to  reduce  even  further  any 
potential  disturbance  to  marine 
mammals.  NMFS  finds  that  small 
numbers  of  marine  mammals  will  be 
taken  relative  to  the  populations  of  the 
affected  species  or  stocks. 

Impact  on  Availability  of  Affected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 

Relevant  Subsistence  Uses 

The  disturbance  and  potential 
displacement  of  marine  mammals  by 
sounds  from  the  seismic  siuvey  are  the 
principal  concerns  related  to 
subsistence  use  of  the  area.  Subsistence 
remains  the  basis  for  Alaska  Native 
culture  and  community.  Marine 
mammals  are  legally  hunted  in  Alaskan 
waters  by  coastal  Alaska  Natives.  In 
rural  Alaska,  subsistence  activities  are 
often  central  to  many  aspects  of  human 
existence,  including  patterns  of  family 
life,  artistic  expression,  and  community 
religious  and  celebratory  activities. 
Additionally,  the  animals  taken  for 
subsistence  provide  a  significant  portion 
of  the  food  that  will  last  the  community 
throughout  the  year.  The  main  species 
that  are  hunted  include  bowhead  and 
beluga  whales,  ringed,  spotted,  and 
bearded  seals,  walruses,  and  polar  bears. 
(As  mentioned  previously  in  this 
document,  both  the  walrus  and  the 
polar  bear  are  under  the  USFWS’ 
jurisdiction.)  The  importance  of  each  of 
these  species  varies  among  the 
communities  and  is  largely  based  on 
availability. 


36742 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Notices 


Residents  of  the  village  of  Nuiqsut  are 
the  primary  subsistence  users  in  the 
project  area.  The  communities  of 
Barrow  and  Kaktovik  also  harvest 
resources  that  pass  through  the  area  of 
interest  but  do  not  hunt  in  or  near  the 
Prudhoe  Bay  area.  Subsistence  hunters 
from  all  three  communities  conduct  an 
annual  hunt  for  autumn-migrating 
bowhead  whales.  Barrow  also  conducts 
a  bowhead  hunt  in  spring.  Residents  of 
all  three  communities  hunt  seals.  Other 
subsistence  activities  include  fishing, 
waterfowl  and  seaduck  harvests,  and 
hunting  for  walrus,  beluga  whales,  polar 
bears,  caribou,  and  moose. 

Nuiqsut  is  the  community  closest  to 
the  seismic  survey  area  (approximately 
54  mi  (87  km]  southwest).  Nuiqsut 
hunters  harvest  bowhead  whales  only 
during  the  fall  whaling  season  (Long, 
1996).  In  recent  years,  Nuiqsut  whalers 
have  typically  landed  three  or  four 
whales  per  year.  Nuiqsut  whalers 
concentrate  their  efforts  on  areas  north 
and  east  of  Cross  Island,  generally  in 
water  depths  greater  than  66  ft  (20  m; 
Galginaitis,  2009).  Cross  Island  is  the 
principal  base  for  Nuiqsut  whalers 
while  they  are  hunting  bowheads  (Long, 
1996).  Cross  Island  is  located 
approximately  35  mi  (56.4  km)  east  of 
the  seismic  survey  area. 

Kaktovik  whalers  search  for  whales 
east,  north,  and  occasionally  west  of 
Kaktovik.  Kaktovik  is  located 
approximately  120  mi  (193  km)  east  of 
Prudhoe  Bay.  The  western  most 
reported  harvest  location  was  about  13 
mi  (21  km)  west  of  Kaktovik,  near  70°  10' 
N.,  144°11'  W.  (Kaleak,  1996).  That  site 
is  about  112  mi  (180  km)  east  of  the 
proposed  survey  area. 

Barrow  whalers  search  for  whales 
much  farther  from  the  Prudhoe  Bay 
area — about  155-i-  mi  (250-i-  km)  to  the 
west.  Barrow  hunters  have  expressed 
concerns  about  “dovrastream”  effects  to 
bowhead  whales  during  the  westward 
fall  migration;  however,  BP  will  cease 
airgun  operations  prior  to  the  start  of  the 
fall  migration. 

Beluga  whales  are  not  a  prevailing 
subsistence  resource  in  the  communities 
of  Kaktovik  and  Nuiqsut.  Kaktovik 
hunters  may  harvest  one  beluga  whale 
in  conjunction  with  the  bowhead  hunt; 
however,  it  appears  that  most 
households  obtain  beluga  through 
exchanges  with  other  communities. 
Although  Nuiqsut  hunters  have  not 
hunted  belugas  for  many  years  while  on 
Cross  Island  for  the  fall  hunt,  this  does 
not  mean  that  they  may  not  return  to 
this  practice  in  the  future.  Data 
presented  by  Braund  and  Kruse  (2009) 
indicate  that  only  1%  of  Barrow’s  total 
harvest  between  1962  and  1982  was  of 
beluga  whales  and  that  it  did  not 


account  for  any  of  the  harvested  animals 
between  1987  and  1989. 

Ringed  seals  are  available  to 
subsistence  users  in  the  Beaufort  Sea 
year-round,  but  they  are  primarily 
hunted  in  the  winter  or  spring  due  to 
the  rich  availability  of  other  mammals 
in  the  summer.  Bearded  seals  are 
primarily  hunted  during  July  in  the 
Beaufort  Sea;  however,  in  2007,  bearded 
seals  were  harvested  in  the  months  of 
August  and  September  at  the  mouth  of 
the  Colville  River  Delta,  which  is 
approximately  50-i-  mi  (80-i-  km)  from 
the  proposed  seismic  survey  area. 
However,  this  sealing  area  can  reach  as 
far  east  as  Pingok  Island,  which  is 
approximately  20  mi  (32  km)  west  of  the 
survey  area.  An  annual  bearded  seal 
harvest  occurs  in  the  vicinity  of  Thetis 
Island  (which  is  a  considerable  distance 
from  Prudhoe  Bay)  in  July  through 
August.  Approximately  20  bearded  seals 
are  harvested  annually  through  this 
hunt.  Spotted  seals  are  harvested  by 
some  of  the  villages  in  the  summer 
months.  Nuiqsut  hunters  typically  hunt 
spotted  seals  in  the  nearshore  waters  off 
the  Colville  River  Delta.  The  majority  of 
the  more  established  seal  hunts  that 
occur  in  the  Beaufort  Sea,  such  as  the 
Colville  delta  area  hunts,  are  located  a 
significant  distance  (in  some  instances 
50  mi  [80  km]  or  more)  from  the  project 
area. 

Potential  Impacts  to  Subsistence  Uses 

NMFS  has  defined  “unmitigable 
adverse  impact”  in  50  CFR  216.103  as: 

“.  .  .an  impact  resulting  from  the 
specified  activity:  (1)  That  is  likely  to 
reduce  the  availability  of  the  species  to 
a  level  insufficient  for  a  harvest  to  meet 
subsistence  needs  by:  (i)  Causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas;  (ii)  Directly  displacing 
subsistence  users;  or  (iii)  Placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  That  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met.” 

Noise  and  general  activity  during  BP’s 
3D  OBS  seismic  sinvey  have  the 
potential  to  impact  marine  mammals 
hunted  by  Native  Alaskan.  In  the  case 
of  cetaceans,  the  most  common  reaction 
to  anthropogenic  sounds  (as  noted 
previously)  is  avoidance  of  the 
ensonified  area.  In  the  case  of  bowhead 
whales,  this  often  means  that  the 
animals  divert  from  their  normal 
migratory  path  by  several  kilometers. 
Helicopter  activity  also  has  the  potential 
to  disturb  cetaceans  and  pinnipeds  by 
causing  them  to  vacate  the  area. 
Additionally,  general  vessel  presence  in 
the  vicinity  of  traditional  hunting  areas 


could  negatively  impact  a  hunt.  Native 
knowledge  indicates  that  bowhead 
whales  become  increasingly  “skittish” 
in  the  presence  of  seismic  noise.  Whales 
are  more  wary  arovmd  the  hunters  and 
tend  to  expose  a  much  smaller  portion 
of  their  back  when  surfacing  (which 
makes  harvesting  more  difficult). 
Additionally,  natives  report  that 
bowheads  exhibit  angry  behaviors  in  the 
presence  of  seismic,  such  as  tail¬ 
slapping,  which  translate  to  danger  for 
nearby  subsistence  harvesters. 

Plan  of  Cooperation  or  Measures  to 
Minimize  Impacts  to  Subsistence  Hunts 

Regulations  at  50  CFR  216.104(a)(12) 
require  IHA  applicants  for  activities  that 
take  place  in  Arctic  waters  to  provide  a 
Plan  of  Cooperation  or  information  that 
identifies  what  measures  have  been 
taken  and/or  will  be  taken  to  minimize 
adverse  effects  on  the  availability  of 
marine  mammals  for  subsistence 
purposes.  BP  signed  the  2014  Conflict 
Avoidance  Agreement  (CAA)  with  the 
Alaska  Eskimo  Whaling  Commission 
(AEWC),  which  is  developed  to 
minimize  potential  interference  with 
bowhead  subsistence  hunting.  BP  also 
attended  and  participated  in  meetings 
with  the  AEWC  on  December  13,  2013, 
and  additional  meetings  in  2014.  The 
CAA  describes  measures  to  minimize 
any  adverse  effects  on  the  availability  of 
bowhead  whales  for  subsistence  uses. 

The  North  Slope  Borough  Department 
of  Wildlife  Management  (NSB-DWM) 
was  consulted,  and  BP  presented  the 
project  to  the  NSB  Planning 
Commission  in  2014.  BP  held  meetings 
in  the  community  of  Nuiqsut  to  present 
the  proposed  project,  address  questions 
and  concerns  from  community 
members,  and  provide  them  with 
contact  information  of  project 
management  to  which  they  can  direct 
concerns  during  the  survey.  During  the 
NMFS  Open-Water  Meeting  in 
Anchorage  in  2013,  BP  presented  their 
proposed  projects  to  various 
stakeholders  that  were  present  during 
this  meeting. 

BP  will  continue  to  engage  with  the 
affected  subsistence  coimmmities 
regarding  its  Beaufort  Sea  activities.  As 
in  previous  years,  BP  will  meet  formally 
and/or  informally  with  several 
stakeholder  entities:  the  NSB  Planning 
Department,  NSB-DWM,  NMFS,  AEWC, 
Inupiat  Community  of  the  Arctic  Slope, 
Inupiat  History  Language  and  Culture 
Center,  USFWS,  Nanuq  and  Walrus 
Commissions,  and  Alaska  Department  of 
Fish  &  Game. 

Project  information  was  provided  to 
and  input  on  subsistence  obtained  from 
the  AEWC  and  Nanuq  Commission  at 
the  following  meetings: 
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•  AEWC,  October  17,  2013;  and 

•  Nanuq  Commission,  October  17, 

2013. 

BP  will  implement  several  mitigation 
measures  to  reduce  impacts  on  the 
availability  of  marine  mammals  for 
subsistence  himts  in  the  Beaufort  Sea. 
Many  of  these  measiues  were  developed 
from  the  2013  CAA  and  previous  NSB 
Development  Permits.  In  addition  to  the 
measures  listed  next,  BP  will  conclude 
all  airgun  operations  by  midnight  on 
August  25  to  allow  time  for  the  Beaufort 
Sea  communities  to  prepare  for  their  fall 
bowhead  whale  hunts  prior  to  the 
beginning  of  the  fall  westward  migration 
through  the  Beaufort  Sea.  Some  of  the 
measures  mentioned  next  have  been 
mentioned  previously  in  this  document; 

•  PSOs  on  board  vessels  are  tasked 
with  looking  out  for  whales  and  other 
marine  mammals  in  the  vicinity  of  the 
vessel  to  assist  the  vessel  captain  in 
avoiding  harm  to  whales  and  other 
marine  mammals.; 

•  Vessels  and  aircraft  will  avoid  areas 
where  species  that  are  sensitive  to  noise 
or  vessel  movements  are  concentrated; 

•  Communications  and  conflict 
resolution  are  detailed  in  the  CAA.  BP 
will  participate  in  the  Communications 
Center  that  is  operated  annually  during 
the  bowhead  subsistence  hunt; 

•  Communications  with  the  village  of 
Nuiqsut  to  discuss  community 
questions  or  concerns  including  all 
subsistence  himting  activities.  Pre- 
project  meeting(s)  with  Nuiqsut 
representatives  will  be  held  at  agreed 
times  with  groups  in  the  community  of 
Nuiqsut.  If  additional  meetings  are 
requested,  they  will  be  set  up  in  a 
similar  manner; 

•  Contact  information  for  BP  will  be 
provided  to  community  members  and 
distributed  in  a  manner  agreed  at  the 
community  meeting; 

•  BP  has  contracted  with  a  liaison 
from  Nuiqsut  who  will  help  coordinate 
meetings  and  serve  as  an  additional 
contact  for  local  residents  during 
planning  and  operations;  and 

•  Inupiat  Communicators  will  be 
employed  and  work  on  seismic  source 
vessels.  They  will  also  serve  as  PSOs. 

Unmitigable  Adverse  Impact  Analysis 
and  Determination 

BP  has  adopted  a  spatial  and  temporal 
strategy  for  its  Prudhoe  Bay  survey  that 
should  minimize  impacts  to  subsistence 
hunters.  First,  BP’s  activities  will  not 
commence  until  after  the  spring  hunts 
have  occurred.  Second,  BP  will 
conclude  all  airgun  operations  by 
midnight  on  August  25  prior  to  the  start 
of  the  bowhead  whale  fall  westward 
migration  and  any  fall  subsistence  hunts 
by  Beaufort  Sea  communities.  Prudhoe 


Bay  is  not  commonly  used  for 
subsistence  hunts.  Although  some  seal 
hunting  co-occurs  temporally  with  BP’s 
seismic  survey,  the  locations  do  not 
overlap.  BP’s  presence  will  not  place 
physical  barriers  between  the  sealers 
and  the  seals.  BP  will  work  closely  with 
the  closest  affected  communities  and 
support  Communications  Centers  and 
employ  local  Inupiat  Communicators. 
Based  on  the  description  of  the 
specified  activity,  the  measures 
described  to  minimize  adverse  effects 
on  the  availability  of  marine  mammals 
for  subsistence  purposes,  and  the 
required  mitigation  and  monitoring 
measures,  NMFS  has  determined  that 
there  will  not  be  an  unmitigable  adverse 
impact  on  subsistence  uses  from  BP’s 
activities. 

Endangered  Species  Act  (ESA) 

Within  the  project  area,  the  bowhead 
whale  is  listed  as  endangered  and  the 
ringed  and  bearded  seals  are  listed  as 
threatened  xmder  the  ESA.  The  NMFS 
Office  of  Protected  Resources  Permits 
and  Conservation  Division  consulted 
with  the  NMFS  Alaska  Regional  Office 
(AKRO)  Protected  Resources  Division 
(PRD)  on  the  issuance  of  an  IHA  under 
Section  101(a)(5)(D)  of  the  MMPA 
because  the  action  of  issuing  the  IHA 
may  affect  threatened  and  endangered 
species  under  NMFS’  jurisdiction.  On 
June  10,  2014,  NMFS  AKRO  PRD  issued 
a  Biological  Opinion,  which  concluded 
that  the  issuance  of  an  IHA  to  BP  for  the 
3D  OBS  seismic  survey  is  not  likely  to 
jeopardize  the  continued  existence  of 
the  endangered  bowhead  whale, 
threatened  Arctic  subspecies  of  ringed 
seal,  or  the  threatened  Beringia  distinct 
population  segment  of  bearded  seal. 
There  is  no  critical  habitat  for  any  of 
these  species  in  the  survey  area. 

National  Environmental  Policy  Act 
(NEPA) 

NMFS  prepared  an  EA  that  includes 
an  analysis  of  potential  environmental 
effects  associated  with  NMFS’  issuance 
of  an  IHA  to  BP  to  take  marine 
mammals  incidental  to  conducting  a  3D 
OBS  seismic  survey  program  in  the 
Beaufort  Sea,  Alaska.  NMFS  has 
finalized  the  EA  and  prepared  a  FONSI 
for  this  action.  Therefore,  preparation  of 
an  Enviromnental  Impact  Statement  is 
not  necessary. 

Authorization 

As  a  result  of  these  determinations, 
NMFS  has  issued  an  IHA  to  BP  for 
conducting  a  3D  OBS  seismic  survey  in 
the  Prudhoe  Bay  area  of  the  Beaufort 
Sea,  Alaska,  during  the  2014  open-water 
season,  provided  the  previously 


mentioned  mitigation,  monitoring,  and 
reporting  requirements  are  incorporated. 

Dated;  June  25,  2014. 

Perry  F.  Gayaldo, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
|FR  Doc.  2014-15238  Filed  6-27-14;  8:45  am) 
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National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD188 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  Conductor  Pipe 
Installation  Activities  at  Harmony 
Platform  in  Santa  Barbara  Channel 
Offshore  of  California 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  proposed  Incidental 
Harassment  Authorization;  request  for 
comments. 

SUMMARY:  NMFS  has  received  an 
application  from  ExxonMobil 
Production  Company  (ExxonMobil),  a 
Division  of  ExxonMobil  Corporation,  for 
an  Incidental  Harassment  Authorization 
(IHA)  to  take  marine  mammals,  by 
harassment,  incidental  to  installing  six 
conductor  pipes  via  hydraulic  hammer 
driving  at  the  Harmony  Platform,  Santa 
Ynez  Production  Unit,  located  in  the 
Santa  Barbara  Channel  offshore  of 
California.  Pursuant  to  the  Marine 
Mammal  Protection  Act  (MMPA),  NMFS 
is  requesting  comments  on  its  proposal 
to  issue  an  IHA  to  ExxonMobil  to 
incidentally  harass,  by  Level  B 
harassment  only,  30  species  of  marine 
mammals  during  the  specified  activity. 
DATES:  Comments  and  information  must 
be  received  no  later  than  July  30,  2014. 
ADDRESSES:  Comments  on  the 
application  should  be  addressed  to  Jolie 
Harrison,  Supervisor,  Incidental  Take 
Program,  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910.  The  mailbox  address  for 
providing  email  comments  is  ITP. 
Goldstein@noaa.gov.  Comments  sent  via 
email,  including  all  attachments,  must 
not  exceed  a  25-megabyte  file  size. 
NMFS  is  not  responsible  for  comments 
sent  to  addresses  other  than  the  one 
provided  here. 

Instructions:  All  comments  received 
are  a  part  of  the  public  record  and  will 
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generally  be  posted  to  http://www.nmfs. 
noaa.gov/ pr/permi  ts/incidental.  htmtt 
applications  without  change.  All 
Personal  Identifying  Information  (for 
example,  name,  address,  etc.) 
voluntarily  submitted  by  the  commenter 
may  be  publicly  accessible.  Do  not 
submit  Confidential  Business 
Information  or  otherwise  sensitive  or 
protected  information. 

An  electronic  copy  of  the  application 
may  be  obtained  by  writing  to  the 
address  specified  above,  telephoning  the 
contact  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT)  or  visiting  the 
Internet  at:  http://www.nmfs.noaa.gov/ 
pr/permits/incidental.htmitapplications. 
Documents  cited  in  this  notice  may  also 
be  viewed,  by  appointment,  during 
regular  business  hours,  at  the 
aforementioned  address. 

NMFS  is  also  preparing  an 
Environmental  Assessment  (EA)  in 
accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  and 
will  consider  comments  submitted  in 
response  to  this  notice  as  part  of  that 
process.  The  EA  will  be  posted  at  the 
foregoing  Internet  site  once  it  is 
finalized. 

FOR  FURTHER  INFORMATION  CONTACT: 

Howard  Goldstein  or  Jolie  Harrison, 
Office  of  Protected  Resources,  NMFS, 
301-427-8401. 

SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.),  direct 
the  Secretary  of  Commerce  (Secretary) 
to  allow,  upon  request,  the  incidental, 
but  not  intentional,  taking  of  small 
numbers  of  marine  mammals,  by  United 
States  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region  if 
certain  findings  are  made  and  either 
regulations  are  issued  or,  if  the  taking  is 
limited  to  harassment,  a  notice  of  a 
proposed  authorization  is  provided  to 
the  public  for  review. 

An  authorization  for  the  incidental 
takings  shall  be  granted  if  NMFS  finds 
that  the  taking  will  have  a  negligible 
impact  on  the  species  or  stock(s),  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock(s)  for  subsistence  uses  (where 
relevant),  and  if  the  permissible 
methods  of  taking  requirements 
pertaining  to  the  mitigation,  monitoring 
and  reporting  of  such  takings  are  set 
forth.  NMFS  has  defined  “negligible 
impact’’  in  50  CFR  216.103  as  “.  .  .  an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 


through  effects  on  annual  rates  of 
recruitment  or  survival.” 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  Any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment]. 

Summary  of  Request 

On  March  3,  2014,  NMFS  received  an 
application  from  ExxonMobil  for  the 
taking  of  marine  mammals  incidental  to 
installing  six  conductor  pipes  by 
hydraulic  hammering  at  the  Harmony 
Platform,  Santa  Ynez  Production  Unit, 
in  the  Santa  Barbara  Channel  offshore  of 
California.  Along  with  the  IHA 
application,  NMFS  received  an 
addendum  titled  “Assessment  of 
Airborne  and  Underwater  Noise  fi-om 
Pile  Driving  Activities  at  the  Harmony 
Platform.”  NMFS  determined  that  the 
application  was  adequate  and  complete 
on  April  28,  2014. 

The  proposed  project’s  estimates 
dates  are  from  mid- August  to  mid- 
November  2014,  but  the  proposed  action 
could  occur  anytime  within  a  12-month 
period  from  the  effective  date  of  the 
proposed  IHA.  Acoustic  stimuli  (i.e., 
increased  underwater  and  airborne 
sound)  generated  during  the  conductor 
pipe  installation  activities  are  likely  to 
result  in  the  take  of  marine  mammals. 
Take,  by  Level  B  harassment  only,  of  30 
species  is  anticipated  to  result  from  the 
proposed  activities. 

Description  of  the  Proposed  Specified 
Activity 

Overview 

ExxonMobil  proposes  to  install  six 
conductor  pipes  by  hydraulic 
hammering  at  the  Harmony  Platform, 
Santa  Ynez  Production  Unit,  in  the 
Santa  Barbara  Channel  offshore  of 
California. 

Dates  and  Duration 

ExxonMobil  estimates  that  the 
proposed  conductor  pipe  installation 
activities  would  occur  from  mid- August 
to  mid-November  2014,  but  the 
proposed  activities  could  occur  anytime 
within  a  12-month  period  from  the 
effective  date  of  the  proposed  IHA. 
Precise  scheduling  is  not  presently 
available  due  to  logistical  and  regulatory 
uncertainties.  ExxonMobil  has 


requested  the  IHA  for  an  August  start 
date  to  allow  for  flexibility  in 
scheduling  operations,  equipment,  and 
personnel,  as  well  as  to  ensure  sufficient 
time  to  arrange  for  monitoring  field 
services.  The  estimated  duration  of  the 
proposed  project  is  91  days.  Under 
normal  working  conditions,  the 
proposed  project  is  expected  to  include 
approximately  84  days  of  installation 
activity  on  the  Harmony  Platform 
bounded  by  7  days  of  project 
mobilization/ demobilization  activities. 

It  would  take  approximately  14  days  to 
install  each  conductor  pipe  (6 
conductors  x  14  days  =  84  days).  Figure 
2-1  of  the  IHA  application  includes  a 
timeline  of  proposed  activities  over  the 
approximate  three  month  duration.  Of 
the  estimated  84  days,  hammer  driving 
would  occur  over  30  intermittent 
intervals  of  2.5  to  3.3  hours  each  for  a 
combined  total  of  4.125  days,  or  5%  of 
the  entire  proposed  project  (3.3  hours  x 
5  joints  X  6  conductors  =  99  hours  or 
4.125  days). 

Specified  Geographic  Region 

Harmony  Platform  is  located  in  the 
Santa  Barbara  Channel,  which  is 
approximately  100  km  (54  nmi)  long 
and  40  km  (21.6  nmi)  wide,  situated 
between  the  Channel  Islands  and  the 
east-west  trending  coastline  of 
California.  The  Santa  Barbara  Channel  is 
the  site  of  several  other  producing  oil 
fields,  including  Ellwood,  Summerland, 
Carpinteria  offshore,  and  Dos  Cuadras. 
The  Santa  Barbara  basin  is  the 
prominent  feature  of  the  Santa  Barbara 
Channel,  with  sill  depths  of 
approximately  250  m  (820.2  ft)  and  450 
m  (1,467.4  ft)  at  eastern  and  western 
entrances,  respectively,  with  shallow 
(60  m  or  196.9  ft)  inter-island  passages 
to  the  south.  Harmony  Platform’s 
geographical  position  is  34°  22'  35.906" 
North,  120°  10'  04.486"  West,  at  a  water 
depth  of  366  m  (1,200.8  ft)  on  the 
continental  slope  below  a  relatively 
steep  (7.5%)  descent.  The  Harmony 
Platform  is  43.5  km  (27  miles) 
southwest  of  Santa  Barbara,  California 
(see  Figure  1  of  the  IHA  application).  It 
is  4.7  km  (2.5  nmi)  from  the  shelf  break, 
which  is  typically  defined  at  the  100  m 
(328.1  ft)  isobaths  (USGS,  2009).  It  is  3.3 
km  (1.8  nmi)  from  the  nearest  buffered 
200  m  (656.2  ft)  contour,  which  has 
been  noted  for  its  association  with 
higher  recorded  densities  of  cetacean 
species  (Redfern  et  ah,  2013).  It  is  also 
located  10  to  15  km  (5.4  to  8.1  nmi) 
north  of  a  common  traffic  route  used  by 
vessels  to  access  the  ports  of  Long  Beach 
and  Los  Angeles.  Figure  1-1  of  the  IHA 
application  includes  the  location  of  the 
Harmony  Platform,  general  site 
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bathymetry,  and  Santa  Barbara  area 
boundaries. 

Site  Bathymetry  and  Sediment 
Physical  Characteristics — Harmony 
Platform  is  located  below  a  relatively 
steep  (7.5%)  descent  from  the  shelf 
margin,  which  is  defined  by  the  100  m 
contour  in  this  area  (USGS,  2009).  It  sits 
at  a  water  depth  of  366  m,  just  above  the 
northern  rim  of  the  Santa  Barbara  Basin 
which  is  roughly  confined  by  the  400  m 
(1,312.3  ft)  contour,  descending  to 
depths  exceeding  600  m  (1,968.5  ft). 
Depths  below  the  Harmony  Platform  are 
defined  by  a  gentle  slope  (ca.  1%), 
which  extends  to  the  600  m  contour  at 
the  basin  maximum.  To  the  west  of  the 
platform,  the  slope  attenuates  to  about 
3%  grade  between  100  m  and  400  m 
contours,  near  the  western  sill  of  the 
basin.  To  the  east,  the  slope  becomes 
steeper,  approaching  15%  grade 
between  100  m  and  400  m  contours,  at 
20  km  (10.8  nmi)  east  of  the  platform. 

Harmony  Platform  is  located  on 
unconsolidated  fine-grained  silty-clay 
and  clayey-silt  sediments.  Table  2-1  of 
the  IHA  application  describes  the 
sediment  physical  characteristics  and 
geoacoustical  profile  in  the  vicinity  of 
the  Harmony  Platform.  These  sediments 
are  typical  of  slope  depths  proceeding 
into  the  basin  where  sediments  may  be 
2,000  m  (6,561.7  ft)  thick.  Stein  (1995) 
reported  similar  sediment  grain 
characteristics  from  core  segments 
penetrating  196  m  (643.1  ft)  below  the 
.sediment  surface  at  a  basin  depth  of  565 
m  (1,853.7  ft).  Sediments  were  primarily 
of  terrigeneoiis  origin,  dominated  by 
(juartz  and  clay  minerals 
montmorillonite  and  illite.  These 
.sediments  are  similar  in  quartz  content 
and  clay-mineral  composition  to 
suspended  sediment  introduced  by  the 
Santa  Clara  River,  which  has  an  average 
annual  .sediment  load  of  about  600,000 
m-^  (2.1  X  10^  ft'^)  (Brownlee  and  Taylor, 
1981).  The.se  turbid  sediment  plumes, 
arising  primarily  from  the  Santa  Clara 
River  to  the  east  and  from  Santa  Maria 
and  Santa  Inez  Rivers  north  of  Point 
Conception,  may  extend  more  than  5  km 
(2.7  nmi)  from  shore  and  inshore  from 
Harmony  Platform  during  periods  of 
heavy  runoff. 

Sediments  at  Harmony  Platform  and 
throughout  the  Santa  Barbara  Channel 
slopes  and  basin  reflect  terrigeneous 
origins  from  coastal  watersheds  (mainly 
the  Santa  Clara  River),  with  relatively 
minor  inclusions  of  marine  biogenic 
origin  (e.g.,  calcareous  and 
diatomaceous  fractions).  Shell  fragment 
debris  dislodged  fi’om  the  jacket 
structure  during  peak  storm  wave  surges 
and  from  periodic  maintenance  has 
been  observed  around  the  periphery  of 
the  jacket  in  ROV  surveys,  but 


significant  debris  was  not  observed  at 
the  conductor  pipe  locations  designated 
from  this  project.  No  known  hard 
substrates  have  been  identified  by  the 
former  Minerals  Management  Service 
and  NMFS  surveys  within  5  km  of  the 
Harmony  Platform  (Keller  et  ah,  2005). 
Extending  from  shore  to  the  100  m  shelf 
break,  hard  substrate  is  common, 
supporting  extensive  kelp  beds  at 
depths  less  than  20  m  (65.6  ft),  on 
cobbles  and  boulders.  Further  offshore, 
at  depths  of  about  65  m  (213.3  ft)  to  the 
shelf  break,  regions  of  folded  ridges  and 
pinnacles  up  to  3  m  (9.8  ft)  in  relief 
have  been  recorded  (USCS,  2009). 

Hydrodynamics  and  Water  Column 
Physical  Properties — Hydrodynamic 
and  seawater  properties  at  the  Harmony 
Platform  are  complex  as  a  result  of 
shifting  wind  and  current  patterns  that 
occur  in  the  Santa  Barbara  Channel  in 
response  to  changing  coastline 
orientation  at  Point  Conception 
(Beckenbach,  2004).  The  Santa  Barbara 
Channel  is  a  cross-roads  for  large  scale 
water  masses  moving  along  the 
California  coast.  Waters  from  north  of 
Point  Conception  are  cooled  by  coastal 
upwelling  as  they  move  southward. 

Most  of  these  waters  pass  outside  the 
Channel  Islands  but  some  enter  the 
Santa  Barbara  Channel  at  its  west  end. 
Warmer  waters  from  the  south  are 
driven  poleward  by  the  Southern 
California  C>ountercurront.  Mean 
nearshore  circulation  in  the  entire 
Southern  (California  Bight  is  dominated 
by  this  current  (Hickey,  1993),  which 
enters  the  Santa  Barbara  (Channel  from 
the  east.  Water  mass  properties  are 
determined  by  relative  inputs  to  the 
.Santa  Barbara  (Channel  from  eastern  and 
western  entrances. 

Hydrodynamics — Aud  et  al.  (1999) 
determined  that  transport  from  the  east 
accounted  for  60%  of  the  water  entering 
the  Santa  Barbara  Channel  with  33% 
originating  from  the  southern  portion  of 
the  western  entrance  and  the  remaining 
7%  from  southern  inter-island  passages. 
These  contrasting  source  waters  mix  in 
the  Santa  Barbara  Channel,  often 
forming  complex  patterns  visible  in 
satellite  images  of  sea  surface 
temperature.  They  represent  the  more 
persistent  large  scale  movement  of  water 
masses,  which  are  driven  by  dynamic 
processes  on  scales  much  larger  than  the 
Santa  Barbara  Channel.  Current  speed 
fluctuations  exhibit  significant 
variation,  typically  ranging  from  10  to 
40  cm  s~  >  (Hickey,  1992),  extending  to 
a  depth  of  200  m  (656.2  ft),  and  tending 
to  follow  longshore  isobaths.  Seasonal 
mean  currents  over  the  continental 
slope  are  20  to  30  cm  s~ '.  However, 
surface  circulation  may  be  driven  by 
winds  that  create  rapidly  developing 


high  energy  surface  flows  that  vary  in 
direction  over  scales  of  several 
kilometers.  In  the  Santa  Barbara 
Channel,  wind  stress  from  the  northwest 
creates  surface  flows  characterized  by 
cyclonic,  and  occasionally  anti- 
cyclonic,  flow  vortices  which  propagate 
westward.  These  occur  intermittently 
throughout  the  year,  and  may  last  for 
months  (Beckenbach,  2004;  Oey,  2001). 
Vertical  upwelling  along  the  coast  is 
also  a  feature  of  the  water  mass, 
occurring  primarily  from  spring  through 
fall  (Harms  and  Winant,  1998).  Inlet 
water  mass  movement  in  the  vicinity  of 
Harmony  Platform  is  from  west  to  east, 
extending  to  basin  sill  depth,  with 
highly  variable  patterns  of  flow  at  the 
surface  under  the  periodic  influence  of 
gyre  vortices  lasting  from  days  to 
months,  meandering  from  east  to  west, 
typically  from  spring  to  fall. 

Water  Column  Physical  Properties — 
Seasonal  changes  in  water  column 
stability  (density  structure)  result  from 
changes  in  temperature  and  salinity  that 
occur  seasonally  from  air-sea  surface 
interactions,  and  from  periodic 
fluctuations  in  relative  contributions  of 
different  source  waters  (e.g.,  eastern  and 
western  flows).  The  water  column  is 
density  stratified  as  temperatures 
decline  and  .salinity  increases  with 
depth.  Seasonal  effects  are  evident  with 
the  strongest  density  gradient  occurring 
during  summer  months,  primarily 
within  the  upper  25  m  (82  ft).  Water 
column  profiles  of  .salinity,  temperature, 
and  calculated  .sound  speed  are 
illustrated  in  Figure  2-2  of  the  IHA 
a])])lication.  Temperatures  range  from 
a])proximately  13  to  16.5°  Col.sius  (C) 
(55.4  to  61.7°  fahrenheit  |F|)  at  the 
.surface,  become  nearly  isothermal  (9  to 
9.5°  C  or  48.2  to  49.1°'F)  at  1 50  m  (492.1 
ft)  depth,  likely  varying  little  to  the 
platform  depth  of  366  m  (1,200.8  ft). 
Seasonal  salinities  varied  little,  ranging 
from  about  33.3  to  33.7%  at  the  .surface 
to  34  to  34.1%  to  150  m  depth.  Figure 
2-2  of  the  IHA  application  shows 
.salinity,  temperature,  and  underwater 
sound  speed  profiles  in  the  vicinity  of 
the  Harmony  Platform  derived  from  the 
IJ.S.  Naval  Oceanographic  Office’s 
Generalized  Digital  Environmental 
Model  (GDEM)  database.  The  profile  for 
sound  speed  correlates  strongly  with 
temperature,  which  is  the  main 
determinant  of  water  density  structure. 

Detailed  Description  of  the  Proposed 
Specified  Activity 

ExxonMobil  propose  to  install  six 
conductor  pipes  by  hydraulic 
hammering  at  Harmony  Platform.  The 
proposed  conductor  pipe  installation 
activities  are  estimated  to  occur  from 
mid- August  to  mid-November  2014,  but 
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the  proposed  action  could  occur 
anytime  within  a  12-month  period  from 
the  effective  date  of  the  proposed  IHA. 
Harmony  Platform  is  located  10 
kilometers  (km)  (5.4  nautical  miles 
[nmi])  off  the  coast  of  California, 
between  Point  Conception  and  the  City 
of  Santa  Barbara.  Harmony  Platform  is 
one  of  three  offshore  platforms  in 
ExxonMobil’s  Santa  Ynez  Production 
Unit,  and  is  located  in  the  Hondo  field 
(Lease  OCS-P  0190)  at  a  water  depth  of 
336  meters  (1,200.8  ft).  Harmony 
Platform  was  installed  on  June  21, 1989 
with  the  sole  purpose  of  producing 
crude  oil  and  gas  condensate.  It  began 
production  of  crude  oil,  gas  and  gas 
condensate  on  December  30,  1993.  A 
conductor  pipe  is  installed  prior  to  the 
commencement  of  drilling  operations 
for  oil  and  gas  wells.  It  provides 
protection,  stability/structural  integrity, 
and  a  conduit  for  drill  cuttings  and 
drilling  fluid  to  the  platform.  It  also 
prevents  unconsolidated  sediment  from 
caving  into  the  wellbore,  and  provides 
structural  support  for  the  well  loads. 
Drilling  activities  are  currently  ongoing 
at  Harmony  Platform  utilizing  the 
existing  conductors  and  wells.  The 
platform  jacket  structure  (see  Figure  1- 
2  of  the  IHA  application)  currently  has 
conductors  installed  in  51  out  of  60 
slots,  as  approved  by  the  Bureau  of 
Ocean  Energy  Management  (BOEM, 
formally  the  Minerals  Management 
S(!rvice  |MMS|)  in  the  original 
Devel()])ment  Production  iMan.  Addition 
of  eight  .straight  conductors  at  the 
1  larinony  Platform  was  a])proved  by  the 
Bureau  of  Safety  and  Environmental 
Enforcement  (BSEE)  on  February  11, 
2013  to  maintain  current  production 
levels  from  the  exi.sting  platform, 
(ionductor  installation  with  a  hydraulic 
hammer  is  consistent  with  approved 
development  plans,  and  is  the  .same 
method  that  was  u.sed  to  in.stall 
conductors  on  all  three  Santa  Ynez 
I’roduction  Unit  platforms  from  1981 


(Hondo)  through  1993  (Harmony  and 
Heritage).  Pile-driving  the  conductors 
are  the  only  proven  installation  method 
that  enables  management  of  potential 
interferences  with  the  existing  platform 
infrastructure  that  would  also  reach  the 
target  depth.  Non-pile-driving 
conductor  installation  methods  are  not 
deemed  feasible  at  this  time  due  to 
increased  risk  to  platform  structural 
integrity,  offset  well  collision,  and 
shallow-hole  broaching. 

The  total  length  of  a  single  conductor 
pipe  is  approximately  505  m  (1,656.8  ft). 
Each  conductor  consists  of  multiple 
sections  of  66.04  centimeter  (cm)  (26 
inch  [in])  diameter  steel  pipe  that  would 
be  sequentially  welded  end-to-end  from 
an  upper  deck  of  the  platform  (see 
Figure  1-2  of  the  IHA  application),  and 
lowered  into  the  366  m  water  column 
through  metal  rings  (conductor  guides) 
affixed  to  the  jacket  structure  that  orient 
and  guide  the  conductor.  Once  the 
conductor  reaches  the  sediment  surface, 
gravity-based  penetration  (i.e.,  the 
conductor  would  penetrate  the  seabed 
under  its  own  weight)  is  expected  to 
reach  approximately  30  m  (98.4  ft) 
below  the  seabed.  A  hydraulic  hammer 
(S-90  IHC)  with  a  manufacturer’s 
specified  energy  range  of  9  to  90 
kilojoules  (kj)  would  be  located  on  the 
drill  deck  and  used  to  drive  the 
conductor  to  a  target  depth  of 
apj)roximatoly  90  to  100  m  (295.3  to 
328.1  ft)  below  the  .seabed;  therefore, 
only  roughly  60  m  (196.9  ft)  of  each  505 
in  (1,656.8  ft)  long  conductor  pipe 
would  require  hydraulic  driving.  The  S- 
90  IHC'  hydraulic  hammer  would  sit  on 
the  conductor  throughout  j)ile-driving 
operations,  but  a  ram  internal  to  the 
hammer  woidd  .stroke  back  and  forth 
using  hydraulic  pre.s.sure  to  impart 
energy  to  the  conductor.  No  physical 
dropping  of  a  weight  would  be 
employed  to  drive  the  conductor. 

The  S-90  IHC  hydraulic  hammer  has 
an  e.stimated  blow  rate  of  about  46 


blows  per  minute.  The  portion  of  a 
complete  conductor  that  must  be 
actively  driven  (hammered)  into  the 
seafloor  consists  of  5  to  7  sections, 
which  are  sequentially  welded  end-to- 
end.  Setup  and  welding  would  take  3.5 
to  7.3  hours  per  section,  mostly 
depending  on  the  type  of  welding 
equipment  used  (e.g.,  automated 
welder).  Hammer  pile-driving  would 
take  an  estimated  2.5  to  3.3  hours  for 
each  section,  depending  primarily  on 
sediment  physical  properties,  which 
affect  penetration  rate.  Complete 
installation  of  each  conductor  is 
estimated  at  approximately  14  days 
based  on  24-hour  (continuous) 
operations.  Table  1-1  of  the  IHA 
application  presents  a  summary  of 
driving  activities  and  estimated  number 
of  joints  [requiring  welding]  for  each 
conductor  pipe).  Figure  1-3  of  the  IHA 
application  shows  the  estimated  time  in 
days  for  each  of  these  activities  that  are 
required  to  install  a  single  conductor 
pipe.  ExxonMobil  conservatively 
assumes  that  active  hammering  would 
be  3.3  hours,  followed  by  7.3  hours  of 
hammer  downtime  (i.e.,  “quiet  time,”  a 
time  at  which  other  activities  are 
performed  in  preparation  for  the  next 
.section  of  pile)  over  approximately  53 
hours  (2.2  days)  of  the  approximately  14 
days  required  to  in.stall  one  conductor 
])ipe.  This  .schedule  produces  4.125 
days  (99  hours)  of  cumulated  hammer 
driving  for  all  six  conductors  over  the 
project  duration.  Figure  1—4  dej)ict.s  the 
3.3  hour  pile-drive/7.3  hour  downtime 
cycle  for  an  isolated  24-hour  {)eriod, 
.showing  a  maximum  of  9.4  hours  of 
hammer  driving.  In  the  event  that 
efficiencies  produce  a  2.5  hour  drive/3.5 
hour  downtime  cycle,  a  maximum  of  10 
hours  of  hammer  pile-driving  could 
occur  in  a  single  24-hour  period.  The 
complete  installation  of  the  conductor 
pipes  is  e.stimated  at  14  days  of 
continuous  operation. 


Table  1— Summary  of  Proposed  Installation  Activities  and  Associated  Characteristics  of  Each  Conductor 

Pipe  at  Harmony  Platform. 


Conductor  pipe  activity 

Pipe  length 
(m) 

Estimates 
number  of 
joints 

Pile-driving 

required 

Estimated 
number  of 
days  3 

Installation  level  to  sea  level . 

49  (160.8  ft) . 

4  . 

No  . 

2 

Sea  level  to  seafloor  . 

366  (1 ,200.8  ft) . 

28  . 

No  . 

5.6 

From  0  to  ~30  m  below  seafloor . 

301  (98.4  ft) . 

3  . 

No  . 

0.9 

From  -30  m  to  -90  m  below  seafloor . 

60(196.9  ft)  . 

5  to  7 . 

Yes  2  . 

0.69 

Hammer  downtime  . 

NA . 

NA  . 

No  . 

1.52 

Clean  up  and  completion  . 

NA . 

NA  . 

No  . 

3.6 

1  Estimated  range  of  gravity-based  penetration. 

2  See  Figure  1-4  of  the  IHA  application. 

3  See  Figure  1-3  of  the  IHA  application. 
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Platform  Specifications 

The  Harmony  Platform  is  owned  and 
operated  by  ExxonMobil  and  has  a 
personnel  capacity  of  132  people.  The 
Harmony  Platform,  located  in  the  Santa 
Barbara  Channel,  was  installed  on  June 
21,  1989  and  first  began  production  on 
December  30,  1993.  The  lease  location 
for  the  Santa  Ynez  Production  Unit  is 
OCS-P0190.  Support  vessels  and 
helicopters  are  used  routinely  as  part  of 
normal  platform  operations  and  would 
be  utilized  to  provide  necessary  support 
for  proposed  activities  during  the 
project.  There  are  no  anticipated 
changes  in  logistics  from  current 
operations  associated  with  the  proposed 
project.  The  contractors  responsible  for 
protected  species  and  noise  monitoring 
during  the  proposed  project  would  use 
existing,  routine  transportation  vessels. 

The  Harmony  Platform  also  has  a 
minimum  of  two  locations  as  likely 
observation  stations  from  which 
Protected  Species  Observers  (PSO) 
would  watch  for  marine  mammals 
before  and  during  the  proposed 
conductor  pipe  installation  activities. 

The  station  on  the  upper  deck  has  an 
approximately  360°  view  around  the 
Harmony  Platform  to  monitor  the  Level 
B  harassment  buffer  zone.  At  least  one 
station  on  the  lower  deck  would 
monitor  the  Level  A  harassment 
exclusion  zone.  More  details  of  the 
Harmony  Platform  can  be  found  in  the 
IHA  application  and  online  at:  http:// 
MTvw.  boem  .gov/BOEM-Newsroom/ 
Offshore-Stats-and-Facts/Pacific- 
Region/Pacific-PIotform- 
Opera  tors.  aspxttExxon . 

Acoustic  Source  Specifications 

Predicted  Sound  Levels  for  the  Pile- 
Driving  Activities 

The  predicted  in-water  sound  field 
during  proposed  impact  hammer  pile¬ 
driving  of  the  conductor  pipes  at  the 
Harmony  Platform  were  modeled  by 
JASCO  Applied  Sciences,  Ltd  (JASCO). 
See  JASCO’s  “Assessment  of  Airborne 
and  Underwater  Noise  from  Pile-Driving 
Activities  at  the  Harmony  Platform”  for 
a  detailed  description  of  ExxonMobil’s 
modeling  for  this  proposed  action, 
which  is  provided  as  an  addendum  to 
the  IHA  application.  NMFS  refers  the 
reviewers  to  that  document  for 
additional  information.  Sound  levels 
emitted  from  the  conductor  pipe  were 
estimated  using  underwater  recordings 
(Illingworth  and  Rodkin,  2007)  for 
impact  pile-driving  of  61  to  76.2 
centimeter  (cm)  (24  to  30  inch  [in])  steel 
piles  (i.e.,  pipes)  back  calculated  to  1  m 
from  the  sound  source,  assuming  a 
combination  of  cylindrical  and 
spherical  spreading.  Sound  level  at  the 


source  was  then  scaled  to  the 
anticipated  energy  range  of  9  and  90  kj 
for  the  impact  hammer  and  coupled  to 
an  acoustic  model  of  a  representative 
steel  pipe  (Claerbout,  1976;  Reinhall 
and  Dahl,  2011).  Only  modeled  results 
associated  with  the  maximum  hammer 
energy  of  90  kJ  were  used  to  estimate 
potential  impacts  and  calculate  take. 

Each  505  m  (1,656.8  ft)  long 
conductor  pipe  is  assembled  from  12  m 
(39.4  ft)  long  sections  welded  end-to- 
end,  and  then  lowered  from  a  top  deck 
of  the  platform  through  366  m  (1,200.8 
ft)  of  water  until  the  pipe  encounters  the 
seafloor  and  penetrates  approximately 
60  m  of  the  seabed  under  its  own 
weight.  Because  of  the  extremely  long 
length  of  the  conductor  pipe  compared 
to  those  represented  in  the  literature, 
the  pipe  was  modeled  as  a  line  array  of 
12  sources  at  30  m  (98.4  ft)  intervals 
(i.e.,  over  360  m  [1,181.1  ft]  pipe 
length).  This  procedure  produced  a 
more  realistic  estimates  of  the  maximum 
sound  SPL  (rms)  from  impact  hammer 
pile-driving  of  Harmony  Platform’s 
conductor  pipes,  compared  with  a 
single  sound  source  representation  (e.g., 
mid-pipe)  that  is  generally  used  for 
shorter  pipes  (piles).  At  the  maximum 
hammer  energy  of  90  kJ,  the 
corresponding  maximum  sound 
pressure  throughout  the  water  column  is 
estimated  at  202  dB  (rms)  at  1  m  from 
the  conductor  pipe  (see  Figure  6-1  of 
the  IHA  application).  The  predicted 
sound  levels  were  used  by  ExxonMobil 
and  NMFS  to  determine  the  buffer  and 
exclusion  zones  for  the  proposed 
conductor  pipe  installation  activities. 

Table  2  (TAle  6-4  of  the  IHA 
application)  summarizes  the  modeled 
distances  at  which  in-water  (160, 180, 
and  190  dB  [rms])  and  in-air  (90  and  100 
dB  [rms])  sound  levels  are  expected  to 
be  received  from  the  impact  hammer 
pile-driving  operating  at  a  water  depth 
of  366  m.  For  in-water  noise,  sound 
propagation  and  corresponding 
maximum  distances  were  modeled 
using  JASCO’s  model  Full  Waveform 
Range-dependent  Acoustic  Model 
(FWRAM),  which  is  based  on  a 
modified  version  of  the  U.S.  Navy’s 
parabolic  Range-dependent  Acoustic 
Model  (RAM)  to  account  for  an  elastic 
seabed.  FWRAM  enhances  RAM  by 
accounting  for  seabed  dissipation  of 
acoustic  energy  and  incorporates  local 
bathymetry,  seafloor  geoacoustics,  and 
underwater  sound  speed  profiles. 
Physical  data  specific  to  the  Harmony 
Platform  location  were  used  by  JASCO 
to  model  sound  propagation  (see  Table 
2-1  and  Figure  202  of  the  IHA 
application).  Representative  data 
include  sediment  grain  size  and  density, 
and  water  column  salinity/temperature. 


as  these  properties  affect  seafloor 
geoacoustic  properties  and  in-water 
sound  speed,  respectively.  Routines  in 
FWRAM  were  used  to  model  sound  as 
SPL  (rms)  over  water  column  depth  and 
distance  from  the  conductor  pipe  based 
on  maximum  hammer  energy  (90  kJ). 
Figure  6-2  of  the  IHA  application  shows 
water  depth  versus  distance  from  the 
conductor  pipe  (sound  source),  where 
the  160  dB  isopleth  represents  the 
maximum  distance  for  in-water  Level  B 
harassment  for  marine  mammals.  The 
maximum  distances  are  generally  higher 
in  the  top  100  m  (328.1  ft)  of  the  water 
column. 

To  evaluate  potential  seasonal  effects 
on  sound  propagation  in  the  water 
column,  year-round  conditions  using 
selected  monthly  averages  (i.e.,  January, 
April,  August,  and  November)  of  water 
column  salinity  and  temperature  were 
modeled  along  one  azimuth,  south  of 
the  Harmony  Platform.  Results  showed 
no  significant  seasonal  variations  (<1  dB 
[rms])  up  to  1  km  (0.5  nmi)  from  the 
Harmony  Platform.  Potential  differences 
in  sound  propagation  with  direction 
from  the  Harmony  Platform  also  were 
investigated  by  JASCO.  There  were  not 
significant  differences  in  the  sound  field 
modeled  for  four  equally  spaced 
transects  out  to  1  km  from  the  Harmony 
Platform. 

For  in-air  noise,  JASCO  used  in-air 
sound  levels  calculated  from  recordings 
of  pipe-driving  tests  performed  by 
ExxonMobil  using  a  90  kJ  energy 
hammer  that  is  planned  for  use  on  this 
proposed  action.  The  tests  used  the  S- 
90  hammer  at  90%  of  its  maximiun 
energy  with  a  steel  pipe  of  unknown 
size.  The  estimated  sound  levels 
represent  A-weighted  received  levels, 
calculated  at  six  distances  between  0 
and  12  m  (0  to  39.4  ft),  and  indicated 
a  source  level  of  132.4  dB  re  20  pPa 
(rms)  (A-weighted).  Calculated  distances 
from  the  sound  source  to  the  Level  B 
harassment  threshold  for  in-air  noise 
(SPL  [rms])  using  spherical  spreading 
loss  are  shown  below  and  in  Table  6- 
4  of  the  IHA  application.  Using  the 
JASCO  model.  Table  2  (below)  shows 
the  distances  at  which  three  rms 
underwater  sound  levels  and  two  rms 
in-air  sound  levels  are  expected  to  be 
received  from  the  impact  hammer  pile¬ 
driving  activities.  The  180  and  190  dB 
re  1  pPam  (rms)  distances  are  the  safety 
criteria  (i.e.,  exclusion  zone)  for 
potential  Level  A  harassment  as 
specified  by  NMFS  (2000)  and  are 
applicable  to  cetaceans  and  pinnipeds, 
respectively.  If  marine  mammals  are 
detected  within  or  about  to  enter  the 
appropriate  exclusion  zone,  the  impact 
hammer  pile-driver  would  be  shut¬ 
down  immediately. 
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Table  2— Modeled  Maximum  Distances  To  Which  In-Water  Sound  Levels  >190,  180  and  160  dB  re  1  ^iPa  (rms) 
AND  IN-AIR  Sound  Levels  >90  (for  Harbor  Seals)  and  100  dB  re  20  |iPa  (rms)  (for  All  Other  Pinnipeds) 
Could  Be  Received  During  the  Proposed  Pile-Driving  Activities  (Based  on  Maximum  Hammer  Energy  of 
90  kJ)  in  the  Santa  Barbara  Channel  Off  the  Coast  of  California 


Source 

Water  depth 
(m) 

Predicted  RMS  radii  distances  (m)  for  in-water 
pile-driving 

Modeled  RMS  radii  distances 
(m)  for  in-air  pile-driving 

1 _ 

160  dB 

180  dB 

190  dB 

90  dB 

100  dB 

90  kJ  Impact  Hammer  Pile-Driver  . 

366 

325 

(1,066.3  ft) 

10 

(32.8  ft) 

3.5 

(11.5  ft) 

123 

(403.5  ft) 

41 

(134.5  ft) 

NMFS  expects  that  acoustic  stimuli 
resulting  from  the  proposed  impact 
hammer  pile-driving  associated  with  the 
conductor  pipe  installation  activities 
has  the  potential  to  harass  marine 
mammals. 

Description  of  the  Marine  Mammals  in 
the  Area  of  the  Proposed  Specified 
Activity 

The  marine  mammals  that  generally 
occur  in  the  proposed  action  area  belong 
to  four  taxonomic  groups:  Mysticetes 
(baleen  whales),  odontocetes  (toothed 
whales),  pinnipeds  (seals  and  sea  lions), 
and  fissipeds  (sea  otters).  The  marine 
mammal  species  that  potentially  occur 
within  the  Pacific  Ocean  in  proximity  to 
the  proposed  action  area  in  the  Santa 
Barbara  Channel  off  the  coast  of 
California  (ranging  from  Point 
Conception  and  south,  including  the 
entire  Southern  California  Bight) 
include  30  species  of  cetaceans  (whales, 
dolphins,  and  porpoises)  and  6  species 
of  pinnipeds.  The  southern  sea  otter 
[Enhydra  lutris  nereis)  is  listed  as 
threatened  under  the  ESA  and  is 
managed  by  the  U.S.  Fish  and  Wildlife 
Service  and  is  not  considered  further  in 
this  proposed  IHA  notice. 

Marine  mammal  species  listed  as 
threatened  or  endangered  under  the  U.S. 
Endangered  Species  Act  of  1973  (ESA; 
16  U.S.C.  1531  et  seq.),  includes  the 
North  Pacific  right  [Eubalaena 
japonica],  humpback  [Megaptera 
novaeangliae),  sei  [Balaenoptera 
borealis),  fin  [Balaenoptera  physalus), 
blue  [Balaenoptera  musculus),  and 
sperm  [Physeter  macrocephalus)  whale 
as  well  as  the  Guadalupe  fur  seal 
[Arctocephalus  townsendi).  Of  those 
threatened  and  endangered  species,  the 
humpback,  sei,  fin,  blue,  and  sperm 
whale  are  likely  to  be  encountered  in 
the  proposed  action  area. 


Cetaceans  occur  throughout  the  Santa 
Barbara  Channel  proposed  action  area, 
including  nearby  the  Harmony  Platform, 
from  the  surf  zone  to  open  ocean 
environments  beyond  tbe  Channel 
Islands.  Distribution  is  influenced  by  a 
number  of  factors,  but  primary  among 
these  are  patterns  of  major  ocean 
currents,  bottom  relief,  and  sea  surface 
temperature.  These  physical 
oceanographic  conditions  affect  prey 
abundance,  which  may  attract  marine 
mammals  during  periods  of  high 
productivity,  and  vice  versa.  VVater 
movement  is  near  continuous,  varying 
seasonally,  and  is  generally  greatest 
from  late  spring  to  early  fall  in  response 
to  varying  wind  stress.  This 
phenomenon  is  much  greater  in  the 
western  Santa  Barbara  Channel.  This 
near  continuous  movement  of  water 
from  the  ocean  bottom  to  the  surface 
creates  a  nutrient-rich,  highly 
productive  environment  for  marine 
mammal  prey  (Jefferson  et  ah,  2008). 
Most  of  the  large  cetaceans  are 
migratory,  but  many  small  cetaceans  do 
not  imdergo  extensive  migrations. 
Instead,  they  undergo  local  or  regional 
dispersal,  on  a  seasonal  basis  or  in 
response  to  food  availability.  Population 
centers  may  shift  on  spatial  scales 
exceeding  100  km  (54  nmi)  over  small 
time  scales  (days  or  weeks)  (Dailey  and 
Bonnell,  1993). 

Systematic  surveys  (1991  to  1993, 
1996,  2001,  2005)  in  the  southern 
California  region  have  been  carried  out 
via  aircraft  (Carretta  and  Forney,  1993) 
and  vessel  (Ferguson  and  Barlow,  2001; 
Barlow,  2003)  by  NMFS.  In  addition,  a 
vessel  survey  in  the  U.S.  Exclusive 
Economic  Zone  (EEZ),  and  out  to  556 
km  (300.2  nmi)  offshore  of  California, 
Oregon,  and  Washington,  was 
conducted  in  the  summer  and  fall  of 


2005  by  NMFS  (Forney,  2007).  Many 
other  regional  surveys  have  also  been 
conducted  (Carretta,  2003).  Becker 
(2007)  analyzed  data  from  vessel 
surveys  conducted  since  1986,  and 
compiled  marine  mammal  densities. 
There  are  30  cetacean  and  6  pinniped 
species  with  ranges  that  are  known  to 
occur  in  the  Eastern  North  Pacific  Ocean 
waters  of  the  project  area.  These  include 
the  North  Pacific  right  whale,  Bryde’s 
whale  [Balaenoptera  edeni),  dwarf 
sperm  whale  [Kogia  sima),  harbor 
porpoise  [Phocoena  phocoena),  Steller 
sea  lion  [Eumatopias  jubatus),  and 
Guadalupe  fur  seal.  However,  these 
species  are  extremely  rare,  found  in  the 
Channel  Islands,  or  are  primarily  found 
north  or  south  of  the  Santa  Barbara 
Channel,  and  are  unlikely  to  be  found 
in  the  proposed  action  area.  The  harbor 
porpoise  occurs  north  of  Point 
Conception,  California.  Bryde’s  whales 
are  extremely  rare  in  the  Southern 
California  Bight,  with  fewer  than  ten 
confirmed  sightings  from  August  2006 
to  September  2010  (Smultea  et  ah, 

2012).  Guadalupe  fur  seals  are  most 
common  at  Guadalupe  Island,  Mexico, 
which  is  their  primary  breeding  ground 
(Melin  and  Delong,  1999).  Although 
adult  and  juvenile  males  have  been 
observed  at  San  Miguel  Island, 
California,  since  the  mid-1960’s,  and  in 
the  late  1990’s  a  pup  was  born  on  the 
islands  (Melin  and  Delong,  1999),  more 
recent  sightings  are  extremely  rare. 
These  species  are  not  considered  further 
in  this  document.  Table  3  (below) 
presents  information  on  the  occurrence, 
abundance,  distribution,  population 
status,  and  conservation  status  of  the 
species  of  marine  mammals  that  may 
occur  in  the  proposed  project  area 
during  August  to  November  2014. 
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Table  3— The  Habitat,  Occurrence,  Range,  Regional  Abundance,  and  Conservation  Status  of  Marine  Mam¬ 
mals  That  May  Occur  in  or  Near  the  Proposed  Pipe  Installation  Project  Area  Off  the  Coast  of  Cali¬ 
fornia  IN  THE  Pacific  Ocean 

[See  text  and  Tables  3-1  in  ExxonMobil’s  IHA  application  for  further  detaiis] 


Best  population 

Species 

Habitat 

Occurrence 

Range 

estimate 

(minimum)'' 

ESA  2 

MMPA3 

Mysticetes: 

North  Pacific  right 

Coastal  and  pe- 

Rare  . 

North  Pacific  Ocean  be- 

NA  (26)— East- 

EN  . 

D. 

whale  (Eubalaena  ja- 

lagic. 

tween  20  to  60°  North. 

ern  North  Pa- 

ponica). 

cific  stock. 

Gray  whale 

Coastal  and  shelf 

Transient  during  seasonal 

North  Pacific  Ocean,  Gulf 

19,126 

DL — Eastern 

NC — Eastern 

(Eschrichtius 

migrations. 

of  California  to  Arctic — 

(18,107)— 

North  Pacific 

North  Pacific 

robustus). 

Eastern  North  Pacific 

Eastern  North 

stock. 

stock. 

stock. 

Pacific  stock. 

EN — Western 

D — Western 

155  (142)— 

North  Pacific 

North  Pacific 

Western  North 
Pacific  popu¬ 
lation. 

popuiation. 

population. 

Humpback  whale 

Pelagic,  near- 

Seasonal,  sightings  near 

Cosmopolitan . 

1,918  (1,876)— 

EN . 

D. 

(Megaptera 

shore  waters, 

northern  Channel  Is- 

California/Or- 

novaeangliae). 

and  banks. 

lands. 

egonAYash- 
ington  (CA/OR/ 
WA)  stock. 

Minke  whale 

Pelagic  and 

Less  common  in  summer. 

Tropics  and  sub-tropics  to 

478  (202)— CA/ 

NL  . 

NC. 

(Balaenoptera 

coastal. 

small  number  around 

ice  edges. 

ORA/VA  stock. 

acutorostrata). 

northern  Channel  Is¬ 
lands. 

Bryde’s  whale 

Pelagic  and 

Rare,  infrequent  summer 

Tropical  and  sub-tropical 

NA . 

NL  . 

NC. 

(Balaenoptera  edem). 

coastal. 

off  California. 

zones  between  40° 

North  and  40°  South. 

Sei  whale 

Primarily  off- 

Rare,  infrequent  summer 

Tropical  to  polar  zones. 

126  (83)— East- 

EN  . 

D. 

(Balaenoptera  bore- 

shore,  pelagic. 

off  California. 

favor  mid-latitude  tern- 

ern  North  Pa- 

alls). 

perate  areas. 

cific  stock. 

Fin  whale 

Continental 

Year-round  presence . 

Tropical,  temperate,  and 

3,051  (2,598)— 

EN  . 

D. 

(Balaenoptera 

slope,  pelagic. 

polar  zones  of  all 

CA/ORAYA 

physalus). 

oceans. 

stock. 

Blue  whale 

Pelagic,  shelf. 

Seasonal,  arrive  April  to 

Tropical  waters  to  pack 

1,647  (1,551)— 

EN  . 

D. 

(Balaenoptera 

coastal. 

May,  common  late-sum- 

ice  edges. 

Eastern  North 

musculus). 

mer  to  fall  off  Southern 
California. 

Pacific  stock. 

Odontocetes: 

Sperm  whale  (Physeter 

Pelagic,  deep 

Common  year-round. 

Tropical  waters  to  pack 

971  (751)— CA/ 

EN  . 

D. 

macrocephalus). 

sea. 

more  likely  in  waters 
>1,000  m. 

ice  edges. 

OR/WA  stock. 

Pygmy  sperm  whale 

Pelagic,  slope  .... 

Seaward  of  500  to  1 ,000 

Tropical  to  warm  tern- 

579  (271)— CA/ 

NL  . 

NC. 

(Kogia  breviceps). 

m.  Limited  sightings  in 

perate  zones  (tern- 

OR/WA  stock. 

Southern  California 

Bight. 

perate  preference). 

Dwarf  sperm  whale 

Deep  waters  off 

Rare  . 

Tropical  to  warm  tern- 

NA— CA/OR/WA 

NL  . 

NC. 

(Kogia  sima). 

the  shelf. 

perate  zones  (warmer 
preference). 

stock. 

Baird’s  beaked  whale 

Pelagic . 

Primarily  along  continental 

North  Pacific  Ocean  and 

847  (466)— CA/ 

NL  . 

NC. 

(Berardius  bairdh). 

slope  late  spring  to 
early  fall. 

adjacent  seas. 

OR/WA  stock. 

Cuvier’s  beaked  whale 

Pelagic . 

Possible  year-round  oc¬ 
currence. 

Cosmopolitan  . 

6,950  (4,481)— 
CA/OR/WA 

NL  . 

NC. 

(Ziphius  cavirostris). 

stock. 

Blainville’s  beaked 

Pelagic . 

Rare,  continental  slope 

Temperate  and  tropical 

694  (389)— 

NL  . 

NC. 

whale  (Mesoplodon 

region,  generally  sea- 

waters  worldwide. 

Mesoplodon 

densirostris). 

ward  of  500  to  1 ,000  m 

spp.  C/VOR/ 

depth. 

WA  stock. 

Perrin’s  beaked  whale 

Pelagic . 

Rare,  continental  slope 

North  Pacific  Ocean . 

694  (389)— 

NL  . 

NC. 

(Mesoplodon  perrini). 

region,  generally  sea- 

Mesoplodon 

ward  of  500  to  1 ,000  m 

spp.  C/V/OR/ 

depth. 

WA  stock. 

Lesser  beaked  whale 

Pelagic  . 

Rare,  continental  slope 

Temperate  and  tropical 

694  (389)— 

NL  . 

NC. 

(Mesoplodon 

region,  generally  sea- 

waters  Eastern  Pacific 

Mesoplodon 

peruvianis). 

ward  of  500  to  1 ,000  m 

Ocean. 

spp.  C/VOR/ 

depth. 

WA  stock. 

Stejneger’s  beaked 

Pelagic . 

Rare,  continental  slope 

North  Pacific  Ocean . 

694  (389)— 

NL  . 

NC. 

whale  (Mesoplodon 

region,  generally  sea- 

Mesoplodon 

slejnegen). 

ward  of  500  to  1 ,000  m 

spp.  C/VOR/ 

depth. 

WA  stock. 

Ginkgo-toothed  beaked 

Pelagic  . 

Rare,  continental  slope 

Temperate  and  tropical 

694  (389)— 

NL  . 

NC. 

whale  (Mesoplodon 

region,  generally  sea- 

waters  Indo-Pacific 

Mesoplodon 

ginkgodens). 

ward  of  500  to  1 ,000  m 

Ocean. 

spp.  C/VOR/ 

depth. 

WA  stock. 

Hubbs’  beaked 

Pelagic  . 

Rare,  continental  slope 

North  Pacific  Ocean . 

694  (389)— 

NL  . 

NC. 

(Mesoplodon 

region,  generally  sea- 

Mesoplodon 

carihubbsi). 

ward  of  500  to  1 ,000  m 

spp.  C/VOR/ 

depth. 

WA  stock. 
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Table  3— The  Habitat,  Occurrence,  Range,  Regional  Abundance,  and  Conservation  Status  of  Marine  Mam¬ 
mals  That  May  Occur  in  or  Near  the  Proposed  Pipe  Installation  Project  Area  Off  the  Coast  of  Cali¬ 
fornia  IN  THE  Pacific  Ocean— Continued 

[See  text  and  Tables  3-1  in  ExxonMobil’s  IHA  application  for  further  detaiis) 


Species 

Habitat 

Occurrence 

Range 

Best  population 
estimate 
(minimum)^ 

ESA2 

MMPA3 

Killer  whale  (Orcinus 
orca). 

Pelagic,  shelf, 
coastal,  pack 
ice. 

Varies  on  inter-annual 
basis,  likely  in  winter 
(January  to  February). 

Cosmopolitan . 

240  (162)— East¬ 
ern  North  Pa¬ 
cific  Offshore 
stock. 

346  (346)— East¬ 
ern  North  Pa¬ 
cific  Transient 
stock.. 

354  (354)— West 
Coast  Tran¬ 
sient  stock. 

NL  . 

NC. 

Short-finned  pilot  whale 
{Globicephala 
macrorhynchus). 

Pelagic,  shelf, 
coastal. 

Uncommon,  more  com¬ 
mon  before  1 982. 

Warm  temperate  to  trop¬ 
ical  waters,  -50°  North 
to  40°  South. 

760  (465)— CA/ 
OR/WA  stock. 

NL  . 

NC. 

Bottlenose  dolphin 
(Turslops  truncatus). 

Offshore, 
inshore,  coast¬ 
al,  estuaries. 

Offshore  stock — Year- 
round  presence. 

Coastal  stock — Limited, 
small  population  within 

1  km  of  shore. 

Tropical  and  temperate 
waters  between  45° 

North  and  South. 

1,006  (684)— CA/ 
OR/WA  Off¬ 
shore  stock. 

323  (290)— Cali¬ 
fornia  Coastal 
stock. 

NL  . 

NC. 

Striped  dolphin 
{Stenella 
coeruleoalba). 

Off  continental 
shelf. 

Occasional  visitor . 

Tropical  to  temperate 
waters,  50°  North  to  40° 
South. 

10,908  (8,231)— 
C/VOR/WA 
stock. 

NL  . 

NC. 

Short-beaked  common 
dolphin  (Delphinus 
delphis). 

Shelf,  pelagic, 
seamounts. 

Common,  more  abundant 
in  summer. 

Tropical  to  temperate 
waters  of  Atlantic  and 
Pacific  Ocean. 

411,211 

(343,990)— 

CA/OR/WA 

stock. 

NL  . 

NC. 

Long-beaked  common 
dolphin  {Delphinus 
capensis). 

Inshore . 

Common,  more  inshore 
distribution,  year-round 
presence. 

Nearshore  and  tropical 
waters. 

107,016 
(76,224)— Cali¬ 
fornia  stock. 

NL  . 

NC. 

Pacific  white-sided  dol¬ 
phin 

(Lagenorhynchus 

obliquidens). 

Offshore,  slope  .. 

Common,  year-round, 
more  abundant  Novem¬ 
ber  to  April. 

Temperate  waters  of 

North  Pacific  Ocean. 

26,930 

(21,406)— CA/ 
OR/WA,  North¬ 
ern  and  South¬ 
ern  stock. 

NL  . 

NC. 

Northern  right  whale 
dolphin  (Lissodelphis 
borealis). 

Pelagic . 

Common,  more  abundant 
November  to  April. 

North  Pacific  Ocean,  30 
to  50°  North. 

8,334  (6,019)— 
CA/OR/WA 
stock. 

NL  . 

NC. 

Risso’s  dolphin 
(Grampus  giiseus). 

Deep  water, 
seamounts. 

Common,  present  in  sum¬ 
mer,  more  abundant 
November  to  April. 

Continental  slope  and 
outer  shelf  of  tropical  to 
temperate  waters. 

6,272  (4,913)— 
CA/OR/WA 
stock. 

NL  . 

NC. 

Dali’s  porpoise 
(Phocoenoides  dalli). 

Shelf,  slope,  off¬ 
shore. 

Common,  more  abundant 
November  to  April. 

North  Pacific  Ocean,  30 
to  62°  North. 

42,000 

(32,106)— CA/ 
OR/WA  stock. 

NL  . 

NC. 

Harbor  porpoise 
(Phocoena 
phocoena). 

Pinnipeds; 

Coastal  and  in¬ 
land  waters. 

AK  to  Point  Conception, 
CA. 

Shallow  temperate  to  sub¬ 
polar  waters  of  North¬ 
ern  Hemisphere. 

NA  . 

NL  . 

NC. 

California  sea  lion 
(Zalophus 
calilornianus). 

Coastal,  shelf . 

Common.  Channel  Island 
breeding  sites  in  sum¬ 
mer. 

Eastern  North  Pacific 
Ocean — Alaska  to  Mex¬ 
ico. 

296,750 

(153,337)— 

U  S.  stock. 

NL  . 

NC. 

Steller  sea  lion 

Coastal,  shelf . 

49,685 
(45,916)— 
Western  stock. 
58,334  to  72,223 
(52,847)— 
Eastern  stock. 

D. 

(Eumetopias  jubatus). 

Central  California  to 
Korea. 

stock. 

DL — Eastern 
stock. 

Pacific  harbor  seal 
(Phoca  vilulina 
richardit). 

Coastal . 

Common,  haul-outs  and 
rookeries  in  Channel  Is¬ 
lands.  bulk  of  slock 
north  of  Point  Concep¬ 
tion. 

Coastal  temperate  to 
polar  regions  in  North¬ 
ern  Hemisphere. 

30,196 

(26,667)— Cali¬ 
fornia  stock. 

NL  . 

NC. 

Northern  elephant  seal 
(Mirounga 
angustirostris). 

Coastal,  pelagic 
when  not  mi¬ 
grating. 

Common,  haul-outs  and 
rookeries  in  Channel  Is¬ 
lands,  December  to 
March  and  April  to  Au¬ 
gust,  spend  8  to  10 
months  at  sea. 

Eastern  and  Central  North 
Pacific  Ocean— Alaska 
to  Mexico. 

124,000 
(74,913)— Cali¬ 
fornia  breeding 
stock. 

NL  . 

NC. 

Northern  fur  seal 
(Callorhinus  ursinus). 

Pelagic,  offshore 

Common,  small  popu¬ 
lation  breeds  on  San 
Miguel  Island  May  to 
October. 

North  Pacific  Ocean — 
Mexico  to  Japan. 

12,844  (6,722)— 
California  stock. 

NL  . 

NC. 

Guadalupe  fur  seal 
(Arclocephalus 
townsendl). 

Coastal,  shelf . 

Rare,  observed  in  Chan¬ 
nel  Islands. 

California  to  Baja  Cali¬ 
fornia,  Mexico. 

7,408  (3,028)— 
Mexico  to  Cali¬ 
fornia  stock. 

T  . 

D. 
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Table  3— The  Habitat,  Occurrence,  Range,  Regional  Abundance,  and  Conservation  Status  of  Marine  Mam¬ 
mals  That  May  Occur  in  or  Near  the  Proposed  Pipe  Installation  Project  Area  Off  the  Coast  of  Cali¬ 
fornia  IN  THE  Pacific  Ocean— Continued 

[See  text  and  Tables  3-1  in  ExxonMobil’s  IHA  application  for  further  details] 


Species 

Habitat 

Occurrence 

Range 

Best  population 
estimate 
(minimum)'' 

ESA  2 

MMPA3 

Fissipeds: 

Southern  sea  otter 
(Enhydra  lutris 
nereis). 

Coastal . 

Mainland  coastline  from 

San  Mateo  County  to 
Santa  Barbara  County, 
CA  San  Nicolas  Island. 

North  Pacific  Rim — Japan 
to  Mexico. 

2,826  (2.723)— 
California  stock. 

T . 

D. 

NA  =  Not  available  or  not  assessed. 

■>  NMFS  Marine  Mammal  Stock  Assessment  Reports. 

2U.S.  Endangered  Species  Act:  EN  =  Endangered,  T  =  Threatened,  DL  =  Delisted,  and  NL  =  Not  listed. 
3U.S.  Marine  Mammal  Protection  Act:  D  =  Depleted,  S  =  Strategic,  and  NC  =  Not  Classified. 


Further  detailed  information 
regarding  the  biology,  distribution, 
seasonality,  life  history,  and  occurrence 
of  these  marine  mammal  species  in  the 
proposed  project  area  can  be  found  in 
sections  3  and  4  of  ExxonMobil’s  IHA 
application.  NMFS  has  reviewed  these 
data  and  determined  them  to  be  the  best 
available  scientific  information  for  the 
purposes  of  the  proposed  IHA. 

Potential  Effects  of  the  Specified 
Activity  on  Marine  Mammals 

This  section  includes  a  summary  and 
discussion  of  the  ways  that  the  typos  of 
.stressors  associated  with  the  specified 
activity  (e.g.,  impact  hammer  pile¬ 
driving)  have  been  ob.served  to  iinj)act 
marine  mammals.  This  di.scu.s.sion  may 
also  include  reactions  that  w(!  consider 
tf)  rise  to  the  level  of  a  take  and  tho.s(! 
that  w(;  do  not  con.sider  to  revi.se  to  the 
level  of  take  (for  example,  with 
acon.stics),  we  may  include  a  di.scu.ssion 
of  studies  that  showed  animals  not 
reacting  at  all  to  sound  or  exhibiting 
barely  ineasunjahle  avoidance).  This 
.section  is  intenckid  as  ;i  background  of 
])otential  elfects  and  does  not  con.sider 
either  the  specific  manner  in  which  this 
activity  will  be  carried  out  or  the 
mitigation  that  will  he  im])lemented, 
and  how  either  oftho.se  will  shape  the 
anticipated  impacts  from  this  specific 
activity.  The  “Estimated  Take  by 
Incidental  Haras.sment’’  .section  later  in 
this  document  will  include  a 
quantitative  analysis  of  the  number  of 
individuals  that  are  expected  to  be  taken 
by  this  activity.  The  “Negligible  Impact 
Analysis”  section  will  include  the 
analysis  of  how  this  specific  activity 
will  impact  marine  mammals  and  will 
consider  the  content  of  this  section,  the 
“Estimated  Take  by  Incidental 
Harassment”  section,  the  “Proposed 
Mitigation”  section,  and  the 
“Anticipated  Effects  on  Marine  Mammal 
Habitat”  section  to  draw  conclusions 
regarding  the  likely  impacts  of  this 
activity  on  the  reproductive  success  or 


survivorship  of  individuals  and  from 
that  on  the  affected  marine  mammal 
populations  or  stocks. 

Acoustic  Impacts 

When  considering  the  influence  of 
various  kinds  of  sound  on  the  marine 
environment,  it  is  necessary  to 
understand  that  different  kinds  of 
marine  life  are  sensitive  to  different 
frequencies  of  sound.  Based  on  available 
behavioral  data,  audiograms  have  been 
derived  using  auditory  evoked 
])otentials,  anatomical  modeling,  and 
other  data,  .Southall  at  al.  (2007) 
de.signate  “functional  hearing  grou])s” 
for  marine  mammals  and  (estimate  the 
lower  and  iq)por  frequencies  of 
functional  luuiring  of  the  groujjs.  Tlu; 
functional  grou]).s  and  the  as.sociat(!d 
lre(jnenc;ie.s  are  indicated  below  (though 
iminiiils  are  less  .sensitive  to  .sc)iinds  at 
th(!  outer  (ulgo  ol  lluar  functional  range 
and  nu)st  sen.sitive  to  sounds  of 
fr(!(iiien(:i(!.s  within  a  sinalhir  range 
somewhere  in  the  middle  of  their 
fnnctional  hearing  range): 

•  l,ow-fre(jn(!ncy  cetaceans  (13 
s])ecie.s  of  mysticetes):  Fnnctional 
hearing  is  estimated  to  occur  lH;tw(!en 
approximately  7  Hz  and  30  kHz; 

•  Mid-fre(piency  cetaceans  (32 
species  of  dolphins,  six  species  of  larger 
toothed  whales,  and  19  species  of 
beaked  and  bottleno.se  whales): 
Functional  hearing  is  estimated  to  occur 
between  approximately  150  Hz  and  160 
kHz; 

•  High-frequency  cetaceans  (eight 
species  of  true  porpoises,  six  species  of 
river  dolphins,  Kogia  spp.,  the 
franciscana  [Pontoporia  blainvillei),  and 
four  species  of  cephalorhynchids): 
Functional  hearing  is  estimated  to  occur 
between  approximately  200  Hz  and  180 
kHz;  and 

•  Phocid  pinnipeds  in  water: 
Functional  hearing  is  estimated  to  occur 
between  approximately  75  Hz  and  100 
kHz; 


•  Otariid  pinnipeds  in  water: 
Functional  hearing  is  estimated  to  occur 
between  approximately  100  Hz  and  40 
kHz. 

As  mentioned  previously  in  this 
document,  30  marine  mammal  species 
managed  under  NMFS  jurisdiction  (26 
cetacean  and  4  pinniped  species)  are 
likely  to  occur  in  the  proposed  action 
area.  Of  the  26  cetacean  species  likely 
to  occur  in  ExxonMobil’s  propo.sed 
action  area,  6  are  classified  as  low- 
frequency  cetaceans  (i.e.,  gray, 
humpback,  minke,  sei,  fin,  and  bine 
whale),  18  are  classified  as  mid¬ 
frequency  cetaceans  (i.r;.,  .s])erm,  Baird’s 
beaked,  (aivier’s  beaked,  Blainville’s 
beaked,  P(!rrin’.s  heak(;d,  I.e.sser  beaked, 
.Stejneger’s  beaked,  Cinkgo-loolhed 
hefiked,  Ilnhh’s  beaked,  killer,  and 
sbort-iinned  pilot  whah;,  as  w(!ll  as 
botthnio.se,  striped,  short-beakcid 
common,  long-beaked  common.  Pacific 
whit(!-,si(h!(i,  northern  right  whale,  and 
Kisso’s  (h)lj)hin),  2  are  classified  as 
high-fre(jnency  c<!taceans  (i.e.,  pygmy 
s])(!rm  whale  and  Dali’s  por])oi.se),  2  are 
cla.ssified  as  j)hocid.s  (i.e.,  harbor  and 
northern  (!le])hant  seal),  and  2  are 
classified  as  otariid  ])innij)eds  (i.e., 
Oalifornia  .sea  lion  and  northern  fnr  seal) 
(.Southall  at  al.,  2007).  A  .sper:ies’ 
fnnctional  hearing  group  is  a 
consideration  when  we  analyze  the 
effects  of  exposure  to  sound  on  marine 
mammals. 

Chirrent  NMFS  practice,  regarding 
exposure  of  marine  mammals  to  high- 
level  underwater  sounds  is  that 
cetaceans  and  pinnipeds  exposed  to 
impulsive  sounds  at  or  above  180  and 
190  dB  (rms),  respectively,  have  the 
potential  to  be  injured  (i.e.,  Level  A 
harassment).  NMFS  considers  the 
potential  for  Level  B  (behavioral) 
harassment  to  occur  when  marine 
mammals  are  exposed  to  sounds  below 
injury  thresholds  but  at  or  above  the  160 
dB  (rms)  threshold  for  impulse  sounds 
(e.g.,  impact  pile-driving)  and  the  120 
dB  (rms)  threshold  for  continuous  noise 
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[e.g.,  vibratory  pile-driving).  No 
vibratory  pile-driving  is  planned  for 
ExxonMobil’s  proposed  activity  in  the 
Santa  Barbara  Channel.  Current  NMFS 
practice,  regarding  exposure  of  marine 
mammals  to  high-level  in-air  sounds,  as 
a  threshold  for  potential  Level  B 
harassment,  is  at  or  above  90  dB  re  20 
pPa  for  harbor  seals  and  at  or  above  100 
dB  re  20  pPa  for  all  other  pinniped 
species  (Lawson  et  al.,  2002;  Southall  et 
al.,  2007).  NMFS  has  not  established  a 
threshold  for  Level  A  harassment  for 
marine  mammals  exposed  to  in-air 
noise;  however,  Southall  et  al.  (2007) 
recommends  149  dB  re  20  pPa  (peak) 

(flat)  as  the  potential  threshold  for 
injury  from  in-air  noise  for  all 
pinnipeds. 

Acoustic  stimuli  generated  by  the 
conductor  pipe  installation  activities, 
which  introduce  sound  into  the  marine 
environment  and  in-air,  may  have  the 
potential  to  cause  Level  B  harassment  of 
marine  mammals  in  the  proposed  action 
area.  3’he  effects  of  sounds  from  impact 
hammer  pile-driving  activities  might 
include  one  or  more  of  the  following: 
tolerance,  masking  of  natural  sounds, 
b(!havioral  disturbance,  temporary  or 
permanent  hearing  impairment,  or  non- 
anditory  jihysical  or  ])by.sif)logi(:al 
effects  (Richardson  ct  al.,  (ior(b)n 

cl  al.,  2004;  Nowacek  ct  al.,  2007; 
.Southall  ct  al.,  2007).  I^!nnanent 
iKsiring  im|)ainnent,  in  the  unlikely 
(!V(!nt  that  it  occmred,  wonld  constitute 
injury,  hut  tem|)orary  threshold  shift 
(T'r.S)  is  not  an  injury  (.Southall  ct  al., 
2007).  Although  the  po.ssihility  cannot 
he  (mtirely  (ixcinded,  it  is  unlikely  that 
the  |)ro|)ose(l  project  wonld  result  in 
any  cases  of  temporary  or  pcirmanent 
hearing  impairment,  or  any  significant 
non-amlitory  |)hysical  or  physiological 
efiects.  Ba.sed  on  the  available  data  and 
.studies  (l(!scrih(!d  hen;,  some  hehavioral 
distnrhance  is  (!xpect(!d. 

The  effects  of  ])ile-(lriving  on  mariiKi 
mammals  depend  on  .several  factors, 
including  the  size,  type,  and  depth  of 
the  animal;  the  depth,  intensity,  and 
duration  of  the  pile-driving  sound;  the 
depth  of  the  water  column;  the  substrate 
of  the  habitat;  the  standoff  distance 
between  the  pile  and  the  animals;  and 
the  sound  propagation  properties  of  the 
environment.  Impacts  to  marine 
mammals  from  pile-driving  activities 
are  expected  to  result  primarily  from 
acoustic  pathways.  As  such,  the  degree 
of  effect  is  intrinsically  related  to  the 
received  level  and  duration  of  the  sound 
exposure,  which  are  in  turn  influenced 
by  the  distance  between  the  animal  and 
the  source.  The  further  away  from  the 
source,  the  less  intense  the  exposure 
should  be.  The  substrate  and  depth  of 
the  habitat  affect  the  sound  propagation 


properties  of  the  environment.  Shallow 
environments  are  typically  more 
structurally  complex,  which  leads  to 
rapid  sound  attenuation.  In  addition, 
substrates  that  are  soft  (e.g.,  sand)  would 
absorb  or  attenuate  the  sound  more 
readily  than  hard  substrates  (e.g.,  rock), 
which  may  reflect  the  acoustic  wave. 

Soft  porous  substrates  would  also  likely 
require  less  time  to  drive  the  pipe,  and 
possibly  less  forceful  equipment,  which 
would  ultimately  decrease  the  intensity 
of  the  acoustic  source. 

In  the  absence  of  mitigation,  impacts 
to  marine  mammal  species  may  result 
from  physiological  and  behavioral 
responses  to  both  the  type  and  strength 
of  the  acoustic  signature  (Viada  et  al., 
2008).  The  type  and  severity  of 
behavioral  impacts  are  difficult  to 
define  due  to  limited  studies  addressing 
the  behavioral  effects  of  impulse  sounds 
on  marine  mammals.  Potential  effects 
from  impulsive  sound  sources  can  range 
in  severity,  ranging  from  effects  such  as 
behavioral  disturbance,  tactile 
perception,  physical  discomfort,  slight 
injury,  of  the  internal  organs  and  the 
auditory  .sy.stem,  to  mortality  (Yelverton 
ct  al.,  1973). 

'I'olcraacc 

Richardson  ct  al.  (lOO-l)  defines 
tolerance  as  llu;  occnrrenc(!  of  marine 
inannnals  in  areas  where  they  are 
ex|)o.se(l  to  human  activities  or  man¬ 
made  noise,  in  many  ca.ses,  tolerance 
(Uivelops  hy  the  animal  hahitnating  to 
the  stinmins  (i.e.,  the  gradual  waning  of 
r(!sponses  to  a  repeatcid  or  ongoing 
stinmins)  (Richardson,  cl  al.,  lOtih; 
Thor|)(!,  19(>3),  hot  hecan.se  of  ecological 
or  physiological  re(|nirements,  many 
marine  animals  may  need  to  remain  in 
areas  wlniU!  they  are  exposiul  to  chronic 
stinmli  (Richardsf)n,  ct  al.,  19‘t.'j). 

NnirKnons  stndi(!s  have  shown  that 
j)nlsed  underwater  sounds  from 
industry  activities  are  often  nuidily 
detectal)l(!  in  the  wat(!r  at  distanc(!s  of 
many  kilometers.  Several  studies  have 
shown  that  marine  mammals  at 
distances  more  than  a  few  kilometers 
often  show  no  apparent  response  (Miller 
ct  al.,  2005;  Bain  and  Williams,  2006). 
That  is  often  true  even  in  cases  when 
the  pulsed  sounds  must  be  readily 
audible  to  the  animals  based  on 
measured  received  levels  and  the 
hearing  sensitivity  of  the  marine 
mammal  group.  Although  various 
baleen  whales  and  toothed  whales,  and 
(less  frequently)  pinnipeds  have  been 
shown  to  react  behaviorally  to  airgun 
pulses  under  some  conditions,  at  other 
times  marine  mammals  of  all  three  types 
have  shown  no  overt  reactions  (e.g., 
Malme  et  al.,  1986;  Richardson  et  al., 
1995;  Madsen  and  Mohl,  2000;  Croll  et 


al.,  2001;  Jacobs  and  Terhune,  2002; 
Madsen  et  al.,  2002;  Miller  et  al,  2005). 
The  relative  responsiveness  of  baleen 
and  toothed  whales  are  quite  variable. 

Masking 

The  term  masking  refers  to  the 
inability  of  a  subject  to  recognize  the 
occurrence  of  an  acoustic  stimulus  as  a 
result  of  the  interference  of  another 
acoustic  stimulus  (Clark  et  al.,  2009). 
Introduced  underwater  sound  may, 
through  masking,  reduce  the  effective 
communication  distance  of  a  marine 
mammal  species  if  the  frequency  of  the 
source  is  close  to  that  used  as  a  signal 
by  the  marine  mammal,  and  if  the 
anthropogenic  sound  is  present  for  a 
significant  fraction  of  the  time 
(Richardson  et  al.,  1995). 

Natural  and  artificial  sounds  can 
disrupt  behavior  by  masking,  or 
interfering  with,  a  marine  mammal’s 
ability  to  hear  other  sounds.  Masking 
occurs  when  the  receipt  of  a  sound  is 
interfered  with  by  another  coincident 
sound  at  similar  frequencies  and  at 
.similar  or  higher  levels.  Cihronic 
exposure  to  excessive,  though  not  high- 
intensity,  sound  could  cause  masking  at 
j)articular  frecjuencicjs  for  marine 
mammals  that  utilize  sound  for  vital 
biological  functions.  Masking  can 
interfere  with  (hitection  of  acoustic 
sign.'ils  such  as  conmmnication  calls, 
ecbolocation  .sounds,  and 
environmental  .sounds  important  to 
marine  mammals.  Therefore,  under 
certain  circumstances,  marine  mammals 
whose  acoustic  .sensors  or  environment 
are  being  severely  masked  could  also  be 
impaired  from  maximizing  their 
|)erformance  fitne.ss  in  survival  and 
reproduction.  If  the  coincident 
(masking)  .sound  were  man-made,  it 
could  be  potentially  harassing  if  it 
disrupted  hearing-related  behavior.  It  is 
important  to  distinguish  TT.S  and  RT.S, 
which  |)er.si.st  after  tin;  .sound  exposure, 
from  masking,  which  occurs  during  the 
.sound  expt).snre.  Becan.se  masking 
(without  residting  in  threshold  shift)  is 
not  a.ssociated  with  abnormal 
physiological  function,  it  is  not 
considered  a  physiological  effect,  but 
rather  a  potential  behavioral  effect. 

The  frequency  range  of  the  potentially 
masking  sound  is  important  in 
determining  any  potential  behavioral 
impacts.  Because  sound  generated  from 
in-water  pile-driving  is  mostly 
concentrated  at  low  frequency  ranges,  it 
may  have  less  effect  on  high  frequency 
ecbolocation  sounds  made  by  porpoises. 
However,  lower  frequency  man-made 
sounds  are  more  likely  to  affect 
detection  of  communication  calls  and 
other  potentially  important  natural 
sounds  such  as  surf  and  prey  sound.  It 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Notices 


36753 


may  also  affect  communication  signals 
when  they  occur  near  the  sound  hand 
and  thus  reduce  the  communication 
s])ace  of  animals  (e.g.,  Cllark  at  al.,  2009) 
and  cause  increased  .stress  levels  (e.g., 
I'oote  (it  al,  2004;  Holt  at  al.,  2009). 

Masking  has  the  potential  to  im])act 
.s])eci(!s  at  ])0])ulation,  community,  or 
(!V(!n  (scosyslem  levels,  as  well  as  at 
individual  hivcds.  Masking  .dfects  both 
s(!nders  and  rec(!iv(!rs  of  the  signals  and 
can  potentially  hav(!  long-term  chronic 
effects  on  mariiu!  miimmal  spcicies  and 
populations.  Keccmt  ni.search  sugg(!sts 
that  low  fr(!(piency  amhient  sound  hivels 
have  increased  hy  as  much  as  20  dH 
(more!  than  three  times  in  terms  of  SPI.) 
in  the  world’s  ocean  from  ])re-indu.strial 
jHiriods,  and  that  most  of  th(!se  increases 
are  from  di.stant  shipping  (Hildebrand, 
2009).  All  anthropogenic  sound  sources, 
sucli  as  those  from  ve.ssol  traffic,  pile¬ 
driving,  and  dredging  activities, 
contribute  to  the  elevated  ambient 
.sound  levels,  thus  intensifying  masking. 
However,  much  of  the  sound  generated 
from  the  proposed  activities  is  not 
expected  to  contribute  significantly  to 
increased  ocean  ambient  sound. 

Given  that  the  energy  distribution  of 
pile-driving  covers  a  broad  frequency 
spectrum,  sound  from  these  sources 
would  likely  be  within  the  audible 
range  of  marine  mammals  present  in  the 
proposed  action  area.  Impact  pile¬ 
driving  activity  is  relatively  short-term, 
with  rapid  pulses  occurring  for  the 
duration  of  the  driving  event.  The 
probability  that  impact  pile-driving 
resulting  from  this  proposed  action 
would  mask  acoustic  signals  important 
to  the  behavior  and  survival  of  marine 
mammal  species  is  likely  to  be 
discountable.  Any  masking  event  that 
could  possibly  rise  to  Level  B 
harassment  imder  the  MMPA  would 
occur  concurrently  within  the  zones  of 
behavioral  harassment  already 
estimated  for  impact  pile-driving,  and 
which  have  already  been  taken  into 
account  in  the  exposure  analysis. 

Behavioral  Disturbance 

Marine  mammals  may  behavi  orally 
react  to  sound  when  exposed  to 
anthropogenic  noise.  Disturbance 
includes  a  variety  of  effects,  including 
subtle  to  conspicuous  changes  in 
behavior,  movement,  and  displacement. 
Behavioral  responses  to  sound  are 
highly  variable  and  context-specific  and 
reactions,  if  any,  depend  on  species, 
state  of  maturity,  experience,  current 
activity,  reproductive  state,  time  of  day, 
and  many  other  factors  (Richardson  et 
al,  1995;  Wartzok  et  al,  2004;  Southall 
et  al,  2007;  Weilgart,  2007). 

Habituation  can  occur  when  an 
animal’s  response  to  a  stimulus  wanes 


with  repeated  exposure,  usually  in  the 
ah.sonce  of  unpleasant  a.ssociated  events 
(Wartzok  et  al,  2003).  Animals  are  mo.st 
likely  to  habituate  to  sounds  that  are 
pnulictahle  and  unvarying.  The  opposite; 
process  is  .s(;nsitization,  when  an 
nnplea.sant  (;xperience  leads  to 
snbs(;(jn(;nt  r(;spon.ses,  often  in  the  form 
of  avoidance,  al  a  lower  lev(;l  of 
exposure.  Behavioral  .slate  may  affect 
the  type  of  r(;spon.se  as  well,  for 
(;xam|)l(;,  animals  that  are  resting  may 
show  gr(;aler  h(;havioral  change  in 
r(;s])on.se  to  disturbing  sound  lev(;l.s  than 
animals  that  an;  highly  motivat(;d  to 
nanain  in  an  an;a  for  fe(;ding 
(Richardson  et  al,  199.5;  NRG,  2003; 
Wartzok  et  al.,  2003). 

Gontrolled  experiments  involving 
exposure  to  loud  impulse  sound  sources 
with  captive  marine  mammals  .showed 
pronounced  behavioral  reactions, 
including  avoidance  of  loud  sound 
sources  (Ridgeway  et  al,  1997;  Finneran 
et  al,  2003).  Observed  responses  of  wild 
marine  mammals  to  loud  pulsed  sound 
sources  (typically  seismic  airguns  or 
acoustic  harassment  devices,  but  also 
including  impact  pile-driving)  have 
been  varied  but  often  consist  of 
avoidance  behavior  or  other  behavioral 
changes  suggesting  discomfort  (Morton 
and  Symonds,  2002;  Thorson  and  Reyff, 
2006;  see  also  Gordon  et  al,  2004; 
Wartzok  et  al,  2003;  Nowacek  et  al, 
2007). 

It  is  likely  that  the  onset  of  pile¬ 
driving  could  result  in  temporary,  short¬ 
term  changes  in  an  animal’s  typical 
behavior  and/or  avoidance  of  the 
affected  action  area.  These  behavioral 
reactions  are  often  shown  as;  Ghanging 
durations  of  surfacing  and  dives, 
number  of  blows  per  surfacing,  or 
moving  direction  and/or  speed; 
reduced/increased  vocal  activities; 
changing/cessation  of  certain  behavioral 
activities  (such  as  socializing  or 
feeding);  visible  startle  response  or 
aggressive  behavior  (such  as  tail/fluke 
slapping  or  jaw  clapping);  avoidance  of 
areas  where  noise  sources  are  located; 
and/or  flight  responses  (e.g.,  pinnipeds 
flushing  into  the  water  from  haul-outs 
or  rookeries).  If  a  marine  mammal  does 
react  briefly  to  an  underwater  sound  by 
changing  its  behavior  or  moving  a  small 
distance,  the  impacts  of  the  change  are 
unlikely  to  be  significant  to  the 
individual,  let  alone  the  stock  or 
population.  However,  if  a  sound  source 
displaces  marine  mammals  from  an 
important  feeding  or  breeding  area  for  a 
prolonged  period,  impacts  on 
individuals  and  populations  could  be 
significant  (e.g.,  Lusseau  and  Bejder, 
2007;  Weilgart,  2007). 

The  biological  significance  of  many  of 
these  behavioral  disturbances  is  difficult 


to  predict,  especially  if  the  detected 
disturbances  appear  minor.  However, 
the  con.soqnencos  of  b(;havioral 
modification  coidd  b(;  exj)ect(;d  to  lx; 
biologically  significant  if  tin;  chang(; 
aflecls  growth,  survival,  and/or 
r(;])ro(hi(:lion.  .Soim;  of  lh(;s(;  significant 
b(;havioral  modifications  that  coidd 
|)ol(;nlially  lead  to  (;ff(;cls  on  growth, 
survival,  or  reproduction  inclndi;: 

•  Ghangi;  in  di ving/snrfacing  pall(;rns 
(such  as  thosi;  Ihonghi  to  he  causing 
l)eak(;d  whah;  stranding  dm;  to  ex|)o.snr(; 
to  military  mid-fr(;(|n(;ncy  tactical 
sonar); 

•  I  labitat  abandonment  dm;  to  lo.ss  of 
d(;.sirahl(;  acoustic  (;nvironm(;nt;  and 

•  G(;s.sation  of  f(;(;ding  or  social 
interaction. 

The  on.set  of  behavioral  disturbance 
from  anthropogenic  noise  d(;pend.s  on 
both  external  factors  (characteri.stics  of 
noi.so  sources  and  their  paths)  and  the 
specific  characteri.stics  of  receiving 
animals  (hearing,  motivation, 
experience,  demography)  and  is  also 
difficult  to  predict  (Richardson  et  al, 
1995;  Southall  et  al,  2007).  Given  the 
many  uncertainties  in  predicting  the 
quantity  and  types  of  impacts  of  noise 
on  marine  mammals,  it  is  common 
practice  to  estimate  how  many 
mammals  would  be  present  within  a 
particular  distance  of  industrial 
activities  and/or  exposed  to  a  particular 
level  of  sound.  In  most  cases,  this 
approach  likely  overestimates  the 
numbers  of  marine  mammals  that  would 
be  affected  in  some  biologically- 
important  manner. 

Hearing  Impairment  and  Other  Physical 
Effects 

Marine  mammals  exposed  to  high 
intensity  sound  repeatedly  or  for 
prolonged  periods  can  experience 
hearing  threshold  shift,  which  is  the 
loss  of  hearing  sensitivity  at  certain 
frequency  ranges  (Kastak  et  al,  1999; 
Schlundt  et  al,  2000;  Finneran  et  al, 
2002,  2005).  Threshold  shift  can  be 
permanent  (PTS),  in  which  case  the  loss 
of  hearing  sensitivity  is  not  recoverable, 
or  temporary  (TTS),  in  which  case  the 
animal’s  hearing  threshold  would 
recover  over  time  (Southall  et  al,  2007). 
Marine  mammals  depend  on  acoustic 
cues  for  vital  biological  functions  (e.g., 
orientation,  communication,  finding 
prey,  avoiding  predators);  thus,  TTS 
may  result  in  reduced  fitness  in  survival 
and  reproduction.  However,  this 
depends  on  the  frequency  and  duration 
of  TTS,  as  well  as  the  biological  context 
in  which  it  occurs.  TTS  of  limited 
duration,  occurring  in  a  frequency  range 
that  does  not  coincide  with  that  used  for 
recognition  of  important  acoustic  cues, 
would  have  little  to  no  effect  on  an 
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animal’s  fitness.  Repeated  sound 
ex])()snres  that  l(!ad  to  'l''l\S  could  cans(! 
I’TS.  I’TS,  in  the  unlikely  evcnit  that  it 
occurred,  would  constitute  injury,  hot 
'i  r.S  is  not  considenul  injury  (Southall 
<;t  (il.,  2007).  It  is  nidik(*ly  that  tin; 

|)roj(!ct  would  result  in  any  cases  of 
temporary  or  especially  piM'inanent 
hearing  im|)airment  or  any  significant 
non-andilory  |)hy.sical  or  |)hysiological 
effects  for  r(!asons  discussed  later  in  this 
docnmenl.  .Some  hehavioral  distnrhance 
is  (;xpected,  hot  it  is  likely  that  this 
would  he  localized  and  shorl-lerm 
hecan.se  of  the  short  duration  of  tin; 
|)ropo.sed  action. 

Many  marine  mammals  are  likely  to 
show  sonu!  avoidance  of  lh(!  proposeul 
action  area  where  receivcxl  levels  of 
j)ile-driving  .sound  high  enough  that 
hearing  impairment  could  potentially 
occur.  In  those  cases,  the  avoidance 
responses  of  the  animals  themselves 
would  reduce  or  (mo.st  likely)  avoid  any 
possibility  of  hearing  impairment.  Non- 
auditory  physical  effects  may  also  occur 
in  marine  mammals  exposed  to  .strong 
underwater  pulsed  sound. 

Temporary  Threshold  Shift — TTS  is 
the  mildest  form  of  hearing  impairment 
that  can  occur  during  exposure  to  a 
strong  sound  (Kryter,  1985).  While 
experiencing  TTS,  the  hearing  threshold 
rises  and  a  sound  must  be  stronger  in 
order  to  be  heard.  At  least  in  terrestrial 
mammals,  TTS  can  last  from  minutes  or 
hours  to  (in  cases  of  strong  TTS)  days. 

For  sound  exposures  at  or  somewhat 
above  the  TTS  threshold,  hearing 
sensitivity  in  both  terrestrial  and  marine 
mammals  recovers  rapidly  after 
exposmre  to  the  noise  ends.  Few  data  on 
sound  levels  and  durations  necessary  to 
elicit  mild  TTS  have  been  obtained  for 
marine  mammals,  and  none  of  the 
published  data  concern  TTS  elicited  by 
exposme  to  multiple  pulses  of  sound. 
Available  data  on  TTS  in  marine 
mammals  are  summarized  in  Southall  et 
al.  (2007).  Table  2  (above)  presents  the 
estimated  distances  from  the  impact 
hammer  during  pile-driving  activities  at 
which  the  received  energy  level  (per 
pulse,  flat- weighted)  would  be  expected 
to  be  greater  than  or  equal  to  180  and 
190  dB  re  1  pPa  (rms). 

To  avoid  the  potential  for  injury 
(Level  A  harassment),  NMFS  (1995, 
2000)  concluded  that  cetaceans  and 
pinnipeds  should  not  be  exposed  to 
pulsed  underwater  noise  at  received 
levels  exceeding  180  and  190  dB  re  1 
pPa  (rms),  respectively.  The  established 
180  and  190  dB  (rms)  criteria  are  not 
considered  to  be  the  levels  above  which 
TTS  might  occur.  Rather,  they  are  the 
received  levels  above  which,  in  the  view 
of  a  panel  of  bioacoustics  specialists 
convened  by  NMFS  before  TTS 


mea.sunmients  for  marine  mammals 
started  to  b(;como  availabh;,  oiu;  coidd 
not  be  certain  that  there  would  lx;  no 
injurious  (jffects,  auditory  or  otlua  wi.se, 
to  mariiK!  mammals.  NMF.S  also 
assuuK's  that  cetaceans  and  |)iuui])e(l.s 
exposed  to  levtils  (ixceediug  !(>()  dB  n; 

1  pPa  (rms)  may  ex|)erieuce  Level  B 
harassment. 

For  toot h(!(l  wliabis,  researclnns  have 
(l(;rived  I  T.S  information  for 
odontocetes  from  studies  on  tin; 
bottUmo.se  dol|)liin  and  beluga  whale 
[Delphinaptevus  leiicas).  The 
(ixperiments  show  that  exposiin;  to  a 
single  impulse  at  a  niceived  level  of  207 
kPa  (or  30  psi,  p-p),  which  is  ecinivalent 
to  228  (IB  re  1  Pa  (})-j)),  resnltcul  in  a  7 
and  0  (IB  TT.S  in  the  beluga  whale  at  0.4 
and  30  kHz,  re.sjxictively.  Thrcisbolds 
returned  to  within  2  dB  of  the  pre- 
exj)o.sure  kivel  within  4  minutes  of  the 
exposure  (Finneran  et  ah,  2002).  For  the 
one  harbor  porpoise  tested,  the  received 
level  of  airgun  sound  that  elicited  onset 
of  TTS  was  lower  (Lucke  et  ah,  2009). 

If  these  results  from  a  single  animal  are 
representative,  it  is  inappropriate  to 
assume  that  onset  of  TTS  occurs  at 
similar  received  levels  in  all 
odontocetes  [cf.  Southall  et  ah,  2007). 
Some  cetaceans  apparently  can  incur 
TTS  at  considerably  lower  sound 
exposures  than  are  necessary  to  elicit 
TTS  in  the  bottlenose  dolphin  or  beluga 
whale. 

For  baleen  whales,  there  are  no  data, 
direct  or  indirect,  on  levels  or  properties 
of  sound  that  are  required  to  induce 
TTS.  The  frequencies  to  which  baleen 
whales  are  most  sensitive  are  assumed 
to  be  lower  than  those  to  which 
odontocetes  are  most  sensitive,  and 
natural  backgroimd  noise  levels  at  those 
low  frequencies  tend  to  be  higher.  As  a 
result,  auditory  thresholds  of  baleen 
whales  within  their  frequency  band  of 
best  hearing  are  believed  to  be  higher 
(less  sensitive)  than  are  those  of 
odontocetes  at  their  best  frequencies 
(Clark  and  Ellison,  2004).  From  this,  it 
is  suspected  that  received  levels  causing 
TTS  onset  may  also  be  higher  in  baleen 
whales  than  those  of  odontocetes 
(Southall  et  ah,  2007). 

In  pinnipeds,  researchers  have  not 
measured  TTS  thresholds  associated 
with  exposure  to  brief  pulses  (single  or 
multiple)  of  underwater  sound.  Initial 
evidence  from  more  prolonged  (non¬ 
pulse)  exposures  suggested  that  some 
pinnipeds  (harbor  seals  in  particular) 
incur  TTS  at  somewhat  lower  received 
levels  than  do  small  odontocetes 
exposed  for  similar  durations  (Kastak  et 
ah,  1999,  2005;  Ketten  et  ah,  2001).  The 
TTS  threshold  for  pulsed  sounds  has 
been  indirectly  estimated  as  being  an 
SEL  of  approximately  171  dB  re  1 


pBa^-s  (.Soutball  et  ah,  2007)  winch 
would  be  (Hjuivalent  to  a  single  jnd.se 
with  a  received  level  of  ap|)roximalely 
181  to  18()  (IB  re  1  pBa  (rms),  or  a  .s(!rie.s 
of  jnd.ses  for  wbicb  the  bigluist  rms 
values  are  a  few  dB  lower. 

Corresponding  values  for  California  s(!a 
lions  and  norlbern  elepbani  seals  are 
lik(!ly  to  b(!  bigb(!r  (Kastak  el  ah,  2005). 

I’<nniai)eiil  Threshold  , Shift  When 
l*'l'.S  occurs,  tluM'e  is  |)bysical  damage  to 
the  .sound  r(!(:(!|)tor.s  in  tluMiar.  In  seven; 
ca.s(;.s,  then;  can  be  total  or  |)artial 
(l(;afn(;ss,  wlien;a.s  in  otli(;r  cas(;.s,  tin; 
animal  lias  an  impair(;d  ability  to  h(;ar 
.sounds  in  sp(;cific  fr(;(|uency  ranges 
(Kryt(;r,  1985).  Tb(;re  is  no  .sp(;(:ific 
evidence  that  (;xpo.sure  to  jnilses  of 
airgun  or  pil(;-(lriving  sound  can  cau.se 
BTS  in  any  marine  mammal.  However, 
giv(!n  the  po.ssibility  that  mammals 
clo.se  to  an  airgun  array  might  incur  at 
least  mild  TTS,  th(;re  has  been  further 
.speculation  about  the  po.s.sibility  that 
some  individuals  occurring  very  close  to 
airguns  might  incur  PTS  (e.g., 

Richardson  et  ah,  1995,  p.  372ff; 
Cedamke  et  ah,  2008).  Single  or 
occasional  occurrences  of  mild  TTS  are 
not  indicative  of  permanent  auditory 
damage,  but  repeated  or  (in  some  cases) 
single  exposures  to  a  level  well  above 
that  causing  TTS  onset  might  elicit  PTS. 

Relationships  between  TTS  and  PTS 
thresholds  have  not  been  studied  in 
marine  mammals  but  are  assumed  to  be 
similar  to  those  in  humans  and  other 
terrestrial  mammals  (Southall  et  ah, 
2007).  PTS  might  occur  at  a  received 
sound  level  at  least  several  dBs  above 
that  inducing  mild  TTS  if  the  animal 
were  exposed  to  strong  sovmd  pulses 
with  rapid  rise  times.  Based  on  data 
from  terrestrial  mammals,  a 
precautionary  assumption  is  that  the 
PTS  threshold  for  impulse  sounds  (such 
as  an  impact  harmner  pile-driving  as 
received  close  to  the  source)  is  at  least 
6  dB  higher  than  the  TTS  threshold  on 
a  peak-pressure  basis,  and  probably 
greater  than  6  dB  (Southall  et  ah,  2007). 

Given  the  higher  level  of  sound 
necessary  to  cause  PTS  as  compared 
with  TTS,  it  is  considerably  less  likely 
that  PTS  would  occur.  Baleen  whales 
generally  avoid  the  immediate  area 
around  operating  sound  sources,  as  do 
some  other  marine  mammals. 

Non-auditory  Physiological  Effects — 
Non-auditory  physiological  effects  or 
injuries  that  theoretically  might  occur  in 
marine  mammals  exposed  to  strong 
underwater  sound  include  stress, 
neurological  effects,  bubble  formation, 
resonance,  and  other  types  of  organ  or 
tissue  damage  (Cox  et  ah,  2006;  Southall 
et  ah,  2007).  Studies  examining  such 
effects  are  limited. 
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In  general,  very  little  is  known  about 
the  potential  for  pile-driving  sounds  (or 
other  types  of  strong  underwater 
sounds)  to  cause  non-auditory  physical 
effects  in  marine  mammals.  Such 
effects,  if  they  occur  at  all,  would 
presumably  be  limited  to  short  distances 
from  the  sound  source  and  to  activities 
that  extend  over  a  prolonged  period. 

The  available  data  do  not  allow 
identification  of  a  specific  exposure 
level  above  which  non-auditory  effects 
can  be  expected  (Southall  et  ah,  2007), 
or  any  meaningful  quantitative 
predictions  of  the  numbers  (if  any)  of 
marine  mammals  that  might  be  affected 
in  those  ways.  Marine  mammals  that 
show  behavioral  avoidance  of  pile¬ 
driving,  including  most  baleen  whales, 
some  odontocetes,  and  some  pinnipeds, 
are  especially  unlikely  to  incur  auditory 
impairment  or  non-auditory  physical 
effects. 

Airborne  Sound  Effects 

Marine  mammals  that  occur  in  the 
proposed  project  area  could  be  exposed 
to  airborne  sounds  associated  with  pile¬ 
driving  that  have  the  potential  to  cause 
harassment,  depending  on  their  distance 
from  pile-driving  activities.  Airborne 
pile-driving  sound  would  have  less 
impact  on  cetaceans  than  pinnipeds 
because  sound  from  atmospheric 
sources  does  not  transmit  well 
underwater  (Richardson  et  ah,  1995); 
thus,  airborne  sound  would  only  be  an 
issue  for  pinnipeds  in  the  proposed 
action  area,  whether  hauled-out  or  in 
the  water  with  their  heads  in  the  air. 
Most  likely,  a  sound  would  cause 
behavioral  responses  similar  to  those 
di.scus.sed  above  in  relation  to 
underwater  sound.  For  instance, 
anthropogenic  sound  could  cause 
liaiilod-out  pinnipeds  to  exhibit  changes 
ill  their  normal  behavior,  .such  as 
reduction  in  vocalizations,  or  cause 
tliein  to  teni])orarily  aliandon  their 
habitat  and  move  further  from  the 
source.  .Studies  by  Itlackwell  cl  al. 

(2004)  and  Moulton  ct  al.  (2005) 
indicate  a  tolerance  or  lack  of  resjionse 
to  unweighted  airborne  sounds  as  high 
as  112  dll  peak  and  90  dll  rms. 

The  jiotential  effects  to  marine 
mammals  described  in  this  .section  of 
the  document  do  not  take  into 
consideration  the  propo.sed  monitoring 
and  mitigation  measures  described  later 
in  this  document  (.see  the  “Proposed 
Mitigation”  and  “Proposed  Monitoring 
and  Reporting”  sections)  which,  as 
noted  are  designed  to  effect  the  least 
practicable  impact  on  affected  marine 
mammal  species  and  stocks. 


Anticipated  Effects  on  Marine  Mammal 
Habitat 

The  proposed  activities  at  the 
Harmony  Platform  would  not  result  in 
permanent  impacts  to  habitats  used 
directly  by  marine  mammals,  but  may 
have  potential  short-term  impacts  to 
food  sources  such  as  forage  fish  and 
invertebrates,  and  may  affect  acoustic 
habitat.  There  are  no  rookeries  or  major 
haul-out  sites,  no  known  foraging  hot¬ 
spots,  or  other  ocean  bottom  structure  of 
significant  biological  importance  to 
marine  mammals  present  in  the  marine 
waters  in  the  vicinity  of  the  proposed 
action  area.  Therefore,  the  main  impact 
issue  associated  with  the  proposed 
activity  would  be  temporarily  elevated 
sound  levels  and  associated  direct 
effects  on  marine  mammals,  as 
discussed  previously  in  this  document. 
The  most  likely  impact  to  marine 
mammal  habitat  occurs  from  pile¬ 
driving  effects  on  likely  marine  mammal 
prey  near  the  Harmony  Platform  and 
minor  impacts  to  the  immediate 
substrate  during  conductor  pipe 
installation. 

Anticipated  Effects  on  Potential  Prey 

Common  prey  for  cetaceans  and 
pinnipeds  in  the  proposed  action  area 
include  a  wide  variety  of  nekton  species 
spanning  the  water  column  pelagic, 
epipelagic,  benthopelagic  and  demersal 
zones.  The  most  common  prey  groups 
found  in  the  area  are  hagfish,  lampreys, 
cartilaginous,  and  bony  fish  (including 
anchovies),  and  large  free  swimming 
invertebrates  (e.g.,  squids).  Pinnipeds 
could  also  be  considered  prey  for  large 
cetaceans  (e.g.,  killer  whales).  Prey  for 
baleen  whales  (e.g.,  blue  whale)  include 
largo  zooplankton  (e.g.,  krill), 
o])j)ortunistically  con.sumed  during 
migration/transit  through  the  .Santa 
Harl)ara  ('.hannol.  Infaunal  benthic 
ainphi])0(i.s  exi.st  in  the  juojjo.sed  action 
ar(!a  and  Jiro  connnon  |)rey  items  for 
feeding  gray  whales,  l)ul  the  .Santa 
llarhara  Clianm;!  is  not  known  as  a 
feeding  ground  for  this  .s|)(!ci(!s. 

I'Tsli  react  to  sounds  which  ar(! 
esj)(!cially  strong  and/or  interinitleni 
low-fn!(juency  sounds.  .Sliort  duration, 
sharp  sounds  can  cause  overt  or  .sid)tle 
changes  in  fish  behavior  and  local 
distrilnition.  lla.stings  and  Popper  (2()t)5) 
and  Hastings  (2009)  identified  several 
studies  that  .sugge.st  fish  may  relocate  to 
avoid  certain  areas  of  sound  energy. 
Additional  .studies  have  documented 
effects  of  pile-driving  (or  other  types  of 
sounds)  on  fi.sh,  although  several  are 
ba.sed  on  studies  in  support  of  large 
multi-year  bridge  construction  projects 
(e.g.,  Scholik  and  Yan,  2001, 2002; 
Popper  and  Hastings,  2009).  Sound 


pulses  at  received  levels  of  160  dB  re  1 
pPa  may  cause  subtle  changes  in  fish 
behavior.  SPLs  of  180  dB  may  cause 
noticeable  changes  in  behavior  (Pearson 
et  al.,  1992;  Skalski  et  al.,  1992).  SPLs 
of  sufficient  strength  have  been  known 
to  cause  injury  to  fish  and  fish 
mortality.  The  most  likely  impact  to  fish 
from  pile-driving  activities  in  the 
proposed  action  area  would  be 
temporary  behavioral  avoidance  of  the 
area.  The  duration  of  fish  avoidance  of 
this  area  after  pile-driving  stops  is 
unknown,  hut  a  rapid  return  to  normal 
recruitment,  distribution,  and  behavior 
is  anticipated.  In  general,  impacts  to 
marine  mammal  prey  species  are 
expected  to  be  minor  and  temporary  due 
to  the  short  timeframe  for  the  proposed 
activities.  However,  adverse  impacts 
may  occur  to  a  few  species  of  fish  which 
may  be  present  in  the  proposed  action 
area. 

Anticipated  Effects  on  Potential 
Foraging  Habitat 

The  Harmony  Platform  has  been  in 
place  for  20  years  and  the  addition  of 
six  conductor  pipes  to  the  existing  51 
conductor  pipes  within  the  platform 
structure  would  not  produce  a 
quantifiable  impact  to  marine  mammals 
to  their  existing  habitat.  The  additional 
six  conductor  pipes  are  approved 
(permitted)  as  part  of  the  original 
Development  Production  Plan  for 
Harmony  Platform. 

The  area  likely  impacted  by  the 
project  activities  is  relatively  small 
compared  to  the  available  habitat  in  the 
Santa  Barbara  Channel  waters.  The 
likelihood  for  avoidance  by  potential 
prey  (i.o.,  fish  and  invertebrates)  of  the 
immediate  area  due  to  tlu;  temporary 
loss  of  this  foraging  habitat  is  unknown, 
hut  a  ra])i(l  return  to  normal 
nscruitment,  distribution,  and  behavior 
is  anticipated.  Any  behavioral 
avoidance  by  fish  of  the  disturhed  area 
would  still  leave  signilicanlly  l.irge 
areas  of  |)rey  and  inarim;  mammal 
foraging  habitat  in  tin;  nearby  vicinity. 

(liven  th(!  short  hourly  duration  of 
sound  a.ssociated  with  individual  pile¬ 
driving  activili(!.s  and  the  relativcdy 
small  areas  being  affected,  pile-driving 
activities  a.ssociated  with  the  j)roj)o.sed 
action  are  not  likely  to  have  a 
j)ermanent,  adverse  effect  on  any  fish 
habitat,  or  populations  of  fi.sh  and 
invertebrate  species.  Therefore,  pile¬ 
driving  is  not  likely  to  have  a 
permanent,  adverse  effect  on  marine 
mammal  foraging  habitat  at  the 
proposed  action  area.  Furthermore,  the 
area  around  Harmony  Platform  in  the 
Santa  Barbara  Channel,  is  already 
altered  by  various  .shipping  activities. 
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There  would  be  no  measureable  loss 
of  existing  marine  mammal  water 
column  or  benthic  habitat  resulting  from 
the  installation  of  six  conductor  pipes  at 
Harmony  Platform.  The  impacts 
associated  with  the  proposed  project  are 
temporary  and  are  not  expected  to  have 
long  term  effects  on  marine  mammals  or 
marine  mammal  habitat.  The  primary 
impact  of  the  activity  on  the  local 
environment  is  from  sound,  above  and 
below  water  surface  to  a  depth  of  366 
m.  The  transitory  nature  of  sound  would 
not  impact  the  habitat  of  the  marine 
mammal  populations.  A  secondary 
impact  from  the  activity  would  be  the 
temporary  suspension  of  bottom 
sediment,  resulting  from  the  installation 
via  hammer  driving  of  six  26-in 
diameter  steel  conductor  pipes  within 
the  platform  jacket  structure.  The  small 
amount  of  suspended  sediment  would 
quickly  disperse  and  resettle  to  the 
seafloor.  No  permanent  impacts  are 
expected  to  marine  mammals.  The 
impacts  are  temporary  in  nature  and  are 
associated  with  pile-driving  and 
construction  noise  disturbance  and 
would  not  require  restoration.  Site 
conditions  are  anticipated  to  be 
unchanged  from  existing  conditions  for 
marine  mammals  following  project 
implementation. 

There  is  no  potential  for  an  oil  spill 
from  operations/activities  associated 
with  this  project.  Potential  impacts  from 
an  oil  spill  from  existing  operations  are 
addressed  in  an  approved  Oil  Spill 
Response  Plan  on  file  with  BOEM  for 
the  Santa  Ynez  Production  Unit, 
inchiding  Harmony  Platform.  Any 
jKitential  spill  from  the  supply  boats  or 
helicopters  are  already  included  in  the 
a])j)roved  o])eration  and  plan. 

Ba.sed  on  the  j)ro(;eding  discn.ssion  of 
potential  typ(!.s  of  impacts  to  marine 
mammal  habitat,  ovmall,  NME.S 
anticipates  that  IIh;  proposed  action  is 
not  expect(i(l  to  cause  signiliciinl 
impacts  on  hahilals  n.sed  hy  the  marine 
mammal  species  in  tlie  pro|)ose(l  action 
area  or  on  tin;  food  sources  that  they 
ulili/.e. 

Proposed  Mitigalion 

In  order  to  i.ssnean  Incidental  l  ake 
Anthori/.alion  (I  TA)  under  .section 
l()l(a)(.5)(l))  of  the  MMPA,  NMES  must 
.set  forth  the  j)ermi.s.sihle  methods  of 
taking  j)ursuant  to  such  activity,  and 
other  means  of  effecting  the  lea.st 
practicable  impact  on  such  species  or 
.stock  and  its  habitat,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance,  and 
the  availability  of  such  species  or  stock 
for  taking  for  certain  subsistence  uses 
(where  relevant). 


ExxonMobil  has  incorporated  a  suite 
of  appropriate  mitigation  measmes  into 
its  project  description  (see  Section  11  of 
the  IHA  application). 

To  reduce  the  potential  for 
disturbance  from  acoustic  stimuli 
associated  with  the  proposed  activities, 
ExxonMobil  and/or  its  designees  have 
proposed  to  implement  the  following 
mitigation  measures  for  marine 
mammals; 

(1)  Proposed  buffer  and  exclusion 
zones  around  the  sound  source; 

(2)  Hours  of  operation; 

(3)  Shut-down  procedures;  and 

(4)  Ramp-up  procedures. 

Proposed  Exclusion  Zones — 

ExxonMobil  uses  radii  to  designate 
exclusion  and  buffer  zones  and  to 
estimate  take  for  marine  mammals. 

Table  2  (presented  earlier  in  this 
document)  shows  the  distances  at  which 
one  would  expect  marine  mammal 
exposures  to  three  received  sound  levels 
(160,  180,  and  190  dB)  from  the  impact 
hammer.  The  180  and  190  dB  level  shut¬ 
down  criteria  are  applicable  to 
cetaceans  and  pinnipeds,  respectively, 
as  specified  by  NMFS  (2000). 
ExxonMobil  used  these  levels  to 
establish  the  exclusion  and  buffer  zones. 

Based  on  the  modeling,  exclusion 
zones  (for  triggering  a  shut-down)  for 
Level  A  harassment  would  be 
established  for  cetaceans  and  pinnipeds 
at  3.5  m  (11.5  ft)  and  10  m  (32.8  ft)  from 
the  conductor  pipe  sound  source, 
respectively.  These  shut-down  zones 
would  be  monitored  by  a  dedicated 
PSO.  If  the  PSO  detects  a  marine 
mammal(s)  within  or  about  to  enter  the 
appropriate  exclusion  zone,  the  pile¬ 
driving  activities  would  he  shut-down 
immediately.  If  marine  mammals  are 
j)r(!.sent  within  the  shut-down  zone 
hefon;  impact  pil(!-driving  activities 
begin,  start  of  operations  would  he 
delayed  until  the  exclusion  zones  are 
cl(;ar  for  at  lea.st  30  minutes.  If  inariiu; 
mammals  ap|)(!ar  in  the  shut-down  zone 
(luring  |)r()p().se(l  pile-driving  activities, 
the  l\S()  would  instruct  the  hammer 
operator  to  halt  all  opmatious  in  a  .sale, 
hid  immediate  manner.  Pile-driving 
activities  would  only  resume  once  the 
exclusion  zone  has  been  cleared  for  at 
lea.st  30  minutes.  In  the  unlikely  event 
that  the  marine  mammal  enters  the 
exclusion  zone  during  j)ile-driving 
activities,  the  exposure  and  behaviors 
would  he  documented  and  reported  by 
the  PSO  and  NMES  would  be  contacted 
within  24  hours.  A  non-PSO  safety 
spotter  would  also  be  a.ssigned  to  the 
lower  deck  observation  area.  All 
personnel  operating  at  the  lower 
observation  levels  would  be  required  to 
wear  appropriate  personal  protective 
equipment. 


Hours  of  Operation — The  proposed 
activities  would  be  conducted  on  a 
continual  24-hour  basis;  therefore,  some 
of  the  2.5  to  3.3  hours  of  active  impact 
pile-driving  periods  would  be  expected 
to  occur  during  non-daylight  hours.  To 
facilitate  visual  monitoring  during  non¬ 
daylight  hours,  the  exclusion  zones 
would  be  illuminated  to  permit  more 
effective  viewing  by  the  PSO.  Lighting 
would  not  be  expected  to  attract  marine 
mammals.  The  areas  where  the 
exclusion  zones  occur  fall  within  the 
jacket  structure  of  the  platform,  and 
therefore  could  be  easily  illuminated  by 
lights  and  monitored  during  non¬ 
daylight  hours.  For  the  buffer  zone, 
which  would  extend  out  to  325  m 
(1,066.3  ft)  from  the  conductor  pipe, 

PSOs  would  be  stationed  on  an  upper 
deck  of  the  Harmony  Platform  to 
monitor  for  marine  mammals  during  the 
proposed  pile-driving  activities.  During 
non-daylight  hours,  PSOs  would  utilize 
night-vision  devices  and  other 
appropriate  equipment  to  monitor 
marine  manunals.  If  nighttime  visual 
aids  are  insufficient,  ExxonMobil 
proposes  to  use  daytime  visual  counts  of 
marine  mammals  as  an  estimate  of  the 
number  of  marine  mammals  present 
during  non-daylight  hours  (within  a  24 
hour  period),  noting  that  diurnal 
activities  for  most  marine  mammals  are 
expected  to  vary  somewhat. 

Shut-down  Procedures — ExxonMobil 
would  shut-down  the  operating  hammer 
if  a  marine  mammal  is  detected  outside 
the  exclusion  zone,  and  the  sound 
source  would  be  .shut-down  before  the 
animal  is  within  the  exclusion  zone. 
Likewise,  if  a  marine  mammal  is  alniady 
within  the  exclusion  zone  when  fir.st 
detected,  the  sound  source  would  be 
shut-down  immediately. 

Following  a  shut-down,  ExxonMobil 
would  not  resume  pile-driving  activities 
until  the  marine  mammal  has  cleared 
the  exclusion  zone.  I'ixxonMohil  would 
consider  the  animal  to  have  cleared  the 
exclusion  zone  if: 

•  A  I’.SO  has  visually  oh.served  the 
animal  leave  the  exclusion  zone,  or 

•  A  PSO  has  not  sighted  the  animal 
within  the  exclusion  zone  lor  15 
minutes  for  species  with  short(!r  divi; 
durations  (i.e.,  simdl  odontocetes  and 
pinnipeds),  or  30  ndnnt(!S  for  sj)ecies 
with  long(!r  dive;  durations  (i.(!., 
my.sticetes  and  large  odoidocetes, 
including  s})erm,  pygmy  and  dwarf 
sp(!rm,  killer,  and  beaked  whales). 

All  vi.snal  monitoring  woidd  be 
conducted  by  qualified  PSOs.  Visual 
monitoring  would  be  conducted 
continuously  during  active  pile-driving 
activities.  PSOs  would  not  have  any 
tasks  other  than  visual  monitoring  and 
would  conduct  monitoring  from  the  best 
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vantage  point(s)  practicable  (e.g.,  on  the 
Harmony  Platform  or  other  suitable 
location)  that  provides  360-visibility  of 
the  Level  A  harassment  exclusion  zones 
and  Level  B  harassment  buffer  zone,  as 
far  as  possible.  The  PSO  would  be  in 
radio  communication  with  the  hammer 
operator  during  pile-driving  activities, 
and  would  call  for  a  shut-down  in  the 
event  a  pinniped  or  cetacean  appears  to 
be  headed  toward  its  respective 
exclusion  zone  for  cetaceans  and 
pinnipeds. 

Ramp-Up  Procedures — Ramp-up 
(sometimes  referred  to  as  a  “soft-start”) 
of  the  impact  hammer  provides  a 
gradual  increase  in  sound  levels  until 
the  full  sound  level  is  achieved.  The 
purpose  of  a  ramp-up  is  to  “warn” 
marine  mammals  in  the  vicinity  of  the 
impact  hammer  and  to  provide  the  time 
for  them  to  leave  the  area  avoiding  any 
j)otential  injury  or  impairment  of  their 
hearing  abilities.  A  ramp-up  consists  of 
an  initial  .set  of  three;  strikes  from  the 
im])act  hammer  at  4i)%  emergy,  followed 
by  a  30  .second  waiting  period,  then  two 
snb.s(!(nient  three  strike  sets. 

The  buffer  zone  would  be  monitored 
by  P.SOs  beginning  30  minutes  Indore 
|)ile-(lriving  activities,  during  ])ile- 
driving,  and  for  30  minutes  after  j)ile- 
driving  .stoj).s.  During  ramj)-np,  the  PSOs 
would  monitor  the  exclusion  zone,  and 
if  marine  mammals  are  sighted,  a  shut¬ 
down  would  be  implemented. 

If  tbe  complete  exclusion  zone  has  not 
been  visible  for  at  least  30  minutes  prior 
to  tbe  start  of  operations  in  either 
daylight  or  nighttime,  ExxonMobil 
would  not  commence  the  ramp-up. 
ExxonMobil  would  not  initiate  a  ramp- 
up  of  the  impact  hammer  if  a  marine 
mammal  is  sighted  within  or  near  the 
applicable  exclusion  zones  during  the 
day  or  close  to  the  Harmony  Platform  at 
night. 

Oil  Spill  Plan — ExxonMobil  has 
developed  an  Oil  Spill  Response  Plan 
and  it  is  on  file  with  BOEM. 

Mitigation  Conclusions 

NMFS  has  carefully  evaluated  the 
applicant’s  proposed  mitigation 
measures  and  has  considered  a  range  of 
other  measures  in  the  context  of 
ensuring  that  NMFS  prescribes  the 
means  of  effecting  the  least  practicable 
impact  on  the  affected  marine  mammal 
species  and  stocks  and  their  habitat. 
NMFS’s  evaluation  of  potential 
measures  included  consideration  of  the 
following  factors  in  relation  to  one 
another: 

(1)  The  manner  in  which,  and  the 
degree  to  which,  the  successful 
implementation  of  the  measure  is 
expected  to  minimize  adverse  impacts 
to  marine  mammals; 


(2)  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and 

(3)  The  practicability  of  the  measure 
for  applicant  implementation,  including 
consideration  of  personnel  safety, 
practicality  of  implementation,  and 
impact  on  the  effectiveness  of  the 
activity. 

Any  mitigation  measure(s)  prescribed 
by  NMFS  should  be  able  to  accomplish, 
have  a  reasonable  likelihood  of 
accomplishing  (based  on  current 
science),  or  contribute  to  the 
accomplishment  of  one  or  more  of  the 
general  goals  listed  below: 

(1)  Avoidance  or  minimization  of 
injury  or  death  of  marine  mammals 
wherever  possible  (goals  2,  3,  and  4  may 
contribute  to  this  goal). 

(2)  A  reduction  in  the  numbers  of 
marine  mammals  (total  number  or 
number  at  biologically  important  time 
or  location)  expo.sed  to  received  levels 
of  hammer  ])ile-driving,  or  other 
activities  (ixpijcted  to  rcisult  in  the  take 
of  marine  mammals  (this  goal  may 
contribute!  to  1,  above,  or  to  nidneing 
harassment  takes  only). 

(3)  A  nidnetion  in  tht!  nnmher  of 
times  (total  number  or  nnmbeir  at 
biologic:ally  im])ortant  time  or  location) 
individuals  would  be  exj)o.sed  to 
received  levels  of  hammer  pile-driving, 
or  other  activities  expected  to  result  in 
the  take  of  marine  mammals  (this  goal 
may  contribute  to  1 ,  above,  or  to 
reducing  bara.s.sment  takes  only). 

(4)  A  reduction  in  the  inten.sity  of 
oxpo.sures  (either  total  number  or 
number  at  biologically  important  time 
or  location)  to  received  levels  of 
hammer  pile-driving,  or  other  activities 
expected  to  result  in  the  take  of  marine 
mammals  (this  goal  may  contribute  to  a, 
above,  or  to  reducing  the  severity  of 
harassment  takes  only). 

(5)  Avoidance  of  minimization  of 
adverse  effects  to  marine  mammal 
habitat,  paying  special  attention  to  the 
food  base,  activities  that  block  or  limit 
passage  to  or  from  biologically 
important  areas,  permanent  destruction 
of  habitat,  or  temporary  destruction/ 
disturbance  of  habitat  during  a 
biologically  important  time. 

(6)  For  monitoring  directly  related  to 
mitigation — an  increase  in  the 
probability  of  detecting  marine 
mammals,  thus  allowing  for  more 
effective  implementation  of  the 
mitigation. 

Based  on  NMFS’s  evaluation  of  the 
applicant’s  proposed  measures,  as  well 
as  other  measures  considered  by  NMFS 
or  recommended  by  the  public,  NMFS 
has  preliminarily  determined  that  the 
proposed  mitigation  measures  provide 
the  means  of  effecting  the  least 


practicable  impact  on  marine  mammal 
species  or  stocks  and  their  habitat, 
paying  particular  attention  to  rookeries, 
mating  grounds,  and  areas  of  similar 
significance. 

Proposed  Monitoring  and  Reporting 

In  order  to  issue  an  ITA  for  an 
activity,  section  101(a)(5)(D)  of  the 
MMPA  states  that  NMFS  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
taking.”  The  MMPA  implementing 
regulations  at  50  CFR  216.104(a)(13) 
indicate  that  requests  for  ITAs  must 
include  the  suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  would  re.sult  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
populations  of  marine  mammals  that  are 
expected  to  be  present  in  the  propo.sed 
action  area.  I*;xxonMobil  submitted  a 
marine  mammal  monitoring  j)lan  as  ])art 
of  the  II  lA  a])pli(:ation.  It  c:an  he  Ibimd 
in  .Section  13  of  the  IHA  ajjplication. 

'I'he  plan  may  be  modified  or 
.snp|)lemented  based  on  comments  or 
new  information  received  from  the 
public  during  the  public  conntient 
period  or  from  the  j)(!er  r(!vi(!w  |)an(!l 
(s(!e  th(!  “Monitoring  Plan  P(!(!r  R(!vi(!w” 
section  later  in  this  document). 

Monitoring  mea.sures  ])re.scrit)ed  by 
NMF.S  should  accomplish  one  or  more 
of  the  following  general  goals: 

(1)  An  increase  in  the  probability  of 
detecting  marine  mammals,  both  within 
the  mitigation  zone  (thus  allowing  for 
more  effective  implementation  of  the 
mitigation)  and  in  general  to  generate 
more  data  to  contribute  to  the  analyses 
mentioned  below; 

(2)  An  increase  in  our  understanding 
of  how  many  marine  mammals  are 
likely  to  be  exposed  to  levels  of  sound 
from  impact  hammer  pile-driving 
activities  that  we  associate  with  specific 
adverse  effects,  such  as  behavioral 
harassment,  TTS  or  PTS; 

(3)  An  increase  in  our  understanding 
of  how  marine  mammals  respond  to 
stimuli  expected  to  result  in  take  and 
how  anticipated  adverse  effects  on 
individuals  (in  different  ways  and  to 
varying  degrees)  may  impact  the 
population,  species,  or  stock 
(specifically  through  effects  on  annual 
rates  of  recruitment  or  survival)  through 
any  of  the  following  methods: 

•  Behavioral  observations  in  the 
presence  of  stimuli  compared  to 
observations  in  the  absence  of  stimuli 
(need  to  be  able  to  accurately  predict 
received  level,  distance  from  source, 
and  other  pertinent  information); 

•  Physiological  measurements  in  the 
presence  of  stimuli  compared  to 
observations  in  the  absence  of  stimuli 
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(need  to  be  able  to  accurately  predict 
receive  level,  distance  from  the  source, 
and  other  pertinent  information): 

•  Distribution  and/or  abundance 
comparisons  in  times  or  areas  with 
concentrated  stimuli  versus  times  or 
areas  without  stimuli; 

(4)  An  increased  knowledge  of  the 
affected  species;  and 

(5)  An  increase  in  our  understanding 
of  the  effectiveness  of  certain  mitigation 
and  monitoring  measures. 

Proposed  Monitoring 

ExxonMobil  proposes  to  sponsor 
marine  mammal  monitoring  during  the 
proposed  project,  in  order  to  implement 
the  proposed  mitigation  measures  that 
require  real-time  monitoring,  and  to 
satisfy  the  anticipated  monitoring 
requirements  of  the  111  A.  I'lxxon  Mobil’s 
])ropo.sed  “Monitoring  IMan’’  is 
doscrihod  below  this  .section. 
i'ixxoiiMohil  understand  that  this 
monitoring  |)lan  would  he  subject  to 
review  by  NMES  and  that  refinements 
may  hi;  recjuinsd.  Two  main  typ<!.s  of 
monitoring  wonld  he  performed  for  this 
propo.sfui  |)roject:  (1)  in-situ 
measurement  of  .sound  prijssiire  levels; 
and  (2)  visual  observations  of  the 
numher  and  ty])e  of  marine  mammals 
that  enter  sound  (,‘xpo.sure  zones.  In-sitn 
acou.stic  data  would  he  uscxl  to  validate; 
model  j)redi(:tion.s  of  .sound  j)re.s.sur(; 
l(;vel.s  near  and  with  di.stance;  from  the 
conductor  pi])e  sound  .source,  including 
the  predicted  maximum  distances  for 
the  buffer  and  exclusion  zones.  If 
measured  results  differ  from  modeled 
results,  measured  data  would  be  u.sed  to 
revise  buffer  and  exclusion  zone 
boundaries  to  reflect  actual  conditions 
during  proposed  project  activities.  Data 
from  visual  monitoring  would  be  used 
to  validate  take  estimate  calculations. 

Acoustic  Monitoring 

Acoustic  monitoring  using 
hydrophones  and  microphones  would 
be  conducted  to  obtain  and  validate 
modeled  in-water  and  in-air  sound 
levels  during  the  proposed  pile-driving 
activities.  Each  hydrophone  (in- water) 
and  microphone  (in-air)  would  be 
calibrated  following  the  manufacturer’s 
recommendations  prior  to  the  start  of 
the  proposed  project  and  checked  for 
accuracy  and  precision  at  the  end  of  the 
data  collection  for  each  conductor  pipe 
or  as  practical  during  conductor  pipe 
installation  activities.  Environmental 
data  would  be  collected  to  supplement 
the  acoustic  monitoring  and  include: 
wind  speed  and  direction,  air 
temperature,  humidity,  near-surface 
water  temperature,  weather  conditions, 
and  other  appropriate  factors  that  could 
contribute  to  influencing  either  in-air  or 


in-water  sound  transmission  levels. 

Prior  to  deploying  monitoring 
equipment,  the  acoustics  specialist 
would  be  provided  with  the  hammer 
model  and  size,  hammer  energy  settings, 
and  projected  blows  per  minute  for  the 
conductor  pipe  segments  requiring 
hammer  pile-driving.  Background  in-air 
and  in-water  sound  levels  would  be 
measured  at  Harmony  Platform  in  the 
absence  of  pile-driving  activities  to 
obtain  an  ambient  noise  level,  and 
recorded  over  a  frequency  range  of  10 
Hz  to  20  kHz.  Ambient  noise  level 
measurements  would  be  conducted 
before,  during,  and  after  the  project.  The 
mea.sured  in-air  and  in-water  sound  data 
would  be  used  to  recalibrate  and  refine 
the  sound  propagation  model  u.sed  to 
determine  the  buffer  and  exclusion 
zones.  Also,  sound  pres.sure  levels 
a.ssociated  with  ramp-iq)  techniques 
would  he  measured. 

In-Woter  Moniiorii\g — Acou.stic 
monitoring  wonld  he  p(;rf()nned  at  a 
minimum  of  two  fixed  stations  located 
at  10  m  (32. H  ft)  and  apj)roximately  32.5 
111  (l,0()().3  ft)  from  the  conductor  pijie 
sound  source.  Tliiise  distances  represent 
the  100  (IH  and  KiO  dB  (rins)  modeled 
sound  leviils.  The  following  general 
approach  wonld  he  n.sed  to  measure  in¬ 
water  sound  levels: 

•  Acoustic  monitoring  would  he 
conducted  over  the  entire  [lile-driving 
jieriod  for  each  conductor  jiipe,  starting 
approximately  1  hour  prior  to  jiile- 
driving  through  1  hour  after  impact 
hammering  has  stopped.  Pre-  and  post- 
hammer  pile-driving  data  would  be 
used  to  determine  ambient/background 
noise  levels. 

•  A  stationary  hydrophone  system 
with  the  ability  to  measure  and  record 
sound  pressure  levels  would  be 
deployed  at  a  minimum  of  two 
monitoring  locations  (stations).  SPLs 
would  be  recorded  in  voltage,  converted 
to  microPascals  (pPa),  and  post- 
processed  to  decibels  (dB  [re  1  pPa]). 

For  the  first  conductor  pipe  installation, 
hydrophones  are  placed  at  lO-i-/  - 1  m 
and  at  325+/  —  33  m  from  the  conductor 
pipe  at  depths  ranging  from  10  to  30  m 
(32.8  to  98.4  ft)  below  the  water  surface 
to  avoid  potential  inferences  for  surface 
water  energy,  and  to  target  the  depth 
range  of  maximum  occurrence  of  marine 
mammals  most  likely  in  the  area  during 
the  project.  The  equipment  would 
obtain  data  for  the  most  likely  depth 
range  of  marine  mammal  occurrence. 
Horizontal  displacement  of  +/  - 10% 
may  be  expected  for  instrument 
movement  due  to  the  water  depth  and 
forces  from  tides,  currents,  and  storms. 
Additional  hydrophone  mooring 
systems  may  be  deployed  at  additional 
distances  and/or  depths.  Following  each 


successive  conductor  pipe  installation, 
the  water  depth  and  geographical 
orientation  of  the  hydrophone  may  be 
changed  to  validate  modeled  SPLs  at 
varying  water  depths  and  direction. 

•  At  a  minimum,  the  following  sound 
data  would  be  analyzed  (post-processed) 
from  recorded  sound  levels:  absolute 
peak  overpressure  and  under  pressure 
levels  for  each  conductor  pipe;  average, 
minimum,  and  maximum  sound 
pressure  levels  (rms),  integrated  from  3 
Hz  to  20  kHz;  average  duration  of  each 
hammer  strike  (blow),  and  total  number 
of  strikes  per  continuous  hammer  pile¬ 
driving  period  for  each  conductor. 

In  the  event  that  field  measurements 
indicate  different  sound  pro.s.sure  levels 
(rms)  values  than  tho.se  predicted  by 
modeling  for  either  the  maximum 
distances  of  the  buffer  or  exclusion 
zones  from  the  conductor  sound  source, 
corresponding  lioundaries  for  the  buffer 
and  appropriate  exclusion  zones  wonld 
he  increa.sed/decreased  accordingly, 
following  NME.S  notification, 
coiicnrrenci;,  and  autliorization. 

In- Air  Monitoring — Reference 
iiKiasiiremeiits  would  he  made  at 
approximately  10  to  20  m  (32.8  to  (>5.0 
ft)  from  the  initial  lianmier  strike 
jiositioii  using  a  stationary  microphone. 
The  micro])hone  would  he  placed  as  far 
away  from  other  large  sound  sourciis  as 
jmictical.  The  in-air  huffer  zone 
jiredicted  for  pinnipeds  (non-harbor 
.seal,  100  (IB  re  20  pPa)  was  (jstirnated 
at  41  m  (134.5  ft)  from  the  hammer 
impact  point  on  the  conductor  pipe.  In- 
air  sound  levels  woidd  be  recorded  at 
.several  points  around  the  base  of  the 
Harmony  Platform  at  sea  level  to 
validate  modeled  sound  levels. 

Distances  closer  to  the  sound  somce 
may  be  monitored  for  model  validation 
purposes,  but  only  if  safety  issues  are 
not  introduced.  Recorded  data  would  be 
recorded  as  dB  (re  20  pPa,  A-weighted 
and  unweighted)  for  comparison  to  in¬ 
air  noise  thresholds  for  Level  B 
harassment  for  pinnipeds. 

Platform-Based  Visual  Monitoring 

PSOs  would  be  based  aboard  the 
Harmony  Platform  and  would  watch  for 
marine  mammals  near  the  platform 
during  conductor  pipe  installation 
activities  during  daytime  and  nighttime 
pile-driving  activities.  Visual 
monitoring  for  marine  mammals  would 
be  performed  at  a  minimum  during 
periods  of  active  hammer  pile-driving 
throughout  the  proposed  project 
following  general  procedures  in  Baker  et 
al.  (2013).  Monitoring  by  PSOs  would 
begin  at  least  30  minutes  before  the  start 
of  impact  hammer  pile-driving, 
continue  through  an  estimated  2.5  to  3.3 
hours  of  pile-driving,  and  conclude  30 
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minutes  after  pile-driving  stops  (up  to 
4.3  hours  of  monitoring  per  a  period  of 
pile-driving).  Five  to  7  periods  of  impact 
hammer  pile-driving  would  be  required 
for  each  conductor  pipe.  When  feasible, 
PSOs  would  conduct  observations 
during  periods  when  the  impact 
hammer  pile-driving  is  not  operating  for 
comparison  of  sighting  rates  and 
behavior  with  and  without  operations 
and  between  pile-driving  periods.  In 
addition  to  monitoring  during  pile¬ 
driving  activities,  baseline  monitoring  of 
marine  mammals  would  be  performed 
up  to  one  week  before  and  one  week 
after  conductor  pipe  installation,  as  well 
as  selected  periods  in  between  impact 
hammer  pile-driving  activities. 

The  exclusion  zone  would  be 
monitored  to  prevent  injury  to  marine 
mammal  species.  Based  on  PSO 
observations,  the  impact  hammer  pile¬ 
driving  would  be  shut-down  when 
marine  mammals  are  observed  within  or 
about  to  enter  the  designated  exclusion 
zone.  The  exclusion  zone  is  a  region  in 
which  a  possibility  exists  of  adverse 
effects  on  animal  hearing  or  physical 
effects.  A  comprehensive  monitoring 
plan  would  be  developed  to  ensure 
compliance  with  the  IHA  for  this 
proposed  project. 

Methods — There  would  be  a  team  of 
3  PSOs  based  aboard  Harmony  Platform 
conducting  monitoring  during  active 
hammer  pile-driving  periods.  Visual 
observations  would  t^e  place  during 
active  hammering  periods  which 
includes  both  daylight  and  nighttime 
operations.  This  monitoring  would 
occur  for  approximately  4.3  hours  (3.3 
hour  monitoring  plus  0.5  hour  pre-  and 
post-hammering)  during  a  single 
hammering  phase  followed  by 
approximately  6.3  hours  of  off-duty  rest. 
A  total  of  5  to  7  observation  periods 
corresponding  to  the  driving  of  the  pipe 
segments  would  be  anticipated  for  each 
of  the  six  conductors.  It  is  possible  that 
an  impact  hammer  pile-driving  session 
would  take  less  than  3.3  hours  and  that 
the  “rest  interval”  for  the  visual 
monitors  separating  driving  segments 
would  be  less  than  6.3  hours.  If  driving 
and  rest  intervals  are  reduced  and 
additional  segments  are  added  (e.g., 
seven  instead  of  five),  two  alternating 
teams  of  three  PSOs  may  be  required.  At 
the  conclusion  of  impact  hammer  pile¬ 
driving  activities  for  a  single  conductor 
pipe,  PSOs  may  be  transferred  to  shore 
to  await  the  next  active  pile-driving 
phase. 

PSOs  would  be  placed  at  the  best 
practicable  vantage  point(s)  (e.g.,  lower 
platform  level,  upper  platform  level)  to 
monitor  the  applicable  buffer  and 
exclusion  zones  for  marine  mammals. 
The  PSOs  would  have  authority  to 


implement  shut-down/delay  ramp-up 
procedures,  if  applicable,  by  calling  the 
hammer  operator  for  a  shut-down  via 
radio  communication.  For  the  buffer 
zone,  two  PSOs  would  be  stationed  on 
an  upper  platform  deck  where  they  have 
a  clear  view  of  the  monitoring  area. 

They  would  be  approximately  180 
degrees  apart  and  each  would  monitor 
approximately  one-half  of  the 
corresponding  buffer  zone  and  beyond 
with  binoculars  and  other  appropriate 
equipment.  For  exclusion  zone  area,  one 
PSO  would  concurrently  monitor  the 
applicable  radii  for  pinnipeds  and 
cetaceans,  respectively,  from  a  lower 
level  observation  post  that  provides  a 
clear  view  of  the  sea  surface  around  the 
actively  driven  conductor  pipe.  The 
lower  observation  area  would  be 
illuminated  during  nighttime 
observations.  Visual  aids  may  be  used 
but  would  not  be  required,  providing 
the  PSO  has  a  clear  view  of  the  sea 
surface  with  the  naked  eye.  A  non-PSO 
safety  spotter  would  also  be  assigned  to 
the  lower  deck  observation  area.  The 
safety  spotter  would  be  available  to 
deter  errant  California  sea  lions  using 
NMFS-recommended  methods  (see 
below)  (NMFS,  2008). 

All  personnel  operating  on  the 
Harmony  Platform  would  be  required  to 
receive  required  training  and  wear 
appropriate  personal  protective 
equipment.  Personal  protective 
equipment  is  specific  to  the  task, 
location,  and  envirorunental  conditions 
(e.g.,  weather,  operations  risks).  It 
includes  items  such  as  floatation  vests, 
hard  hats,  steel-toed  shoes,  gloves,  fire- 
resistant  clothing,  gear,  eye  protection, 
and  other  protective  equipment.  Details 
on  specific  personal  protective 
equipment  items  required  for  PSO  and 
acoustic  monitoring  would  be 
determined  via  the  regular  work  risk 
assessment  process,  and  would  be 
presented  in  the  associated  monitoring 
plans  for  the  project. 

Equipment  for  monitoring  would 
include  hearing  protection  from  where 
observations  are  made  from  high  noise 
areas  of  the  platform,  marine  radios 
with  headsets,  time  keeping  device  (e.g., 
watch  or  cell  phone),  day  and  night 
range  finding  binoculars  (7  x  50  or 
greater),  notebooks  with  standardized 
recording  forms,  species  identification 
guides,  and  a  project-specific 
monitoring  plan  approved  by  NMFS  (to 
be  submitted  separately). 

PSO  Qualifications — Monitoring 
would  be  conducted  by  qualified  PSOs 
defined  in  Baker  et  al.  (2013)  and 
approved  by  NMFS.  PSOs  dedicated  to 
the  proposed  project  would  have  no 
other  activity-related  tasks. 


PSO  Data  and  Documentation 

PSOs  would  record  data  to  estimate 
the  numbers  of  marine  mammals 
exposed  to  various  received  sound 
levels  and  to  document  apparent 
disturbance  reactions  or  lack  thereof. 

Data  would  be  used  to  estimate  numbers 
of  animals  potentially  “taken”  by 
harassment  (as  defined  in  the  MMPA). 
They  would  also  provide  information 
needed  to  order  a  shut-down  of  the 
impact  hammer  when  a  marine  mammal 
is  within  or  near  the  exclusion  zone. 
Visual  observations  would  also  be  made 
during  pile-driving  activities  as  well  as 
daytime  periods  from  the  Harmony 
Platform  when  the  regular  operations 
would  be  underway  without  pile¬ 
driving  activities  to  collect  baseline 
biological  data. 

When  a  sighting  is  made,  the 
following  information  about  the  sighting 
would  be  recorded; 

1.  Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  platform,  sighting 
cue,  apparent  reaction  to  the  sound 
source  (e.g.,  none,  avoidance,  approach, 
paralleling,  etc.,  and  including 
responses  to  ramp-up),  speed  of  travel, 
and  duration  of  presence. 

2.  Date,  time,  location,  heading, 
speed,  activity  of  the  conductor  pipe 
installation  activities,  weather 
conditions,  Beaufort  sea  state  and  wind 
force,  visibility,  and  sun  glare. 

The  data  listed  under  (2)  would  also 
be  recorded  at  the  start  and  end  of  each 
observation  watch,  and  during  a  watch 
whenever  there  is  a  change  in  one  or 
more  of  the  variables. 

All  observations,  as  well  as 
information  regarding  ramp-ups  or  shut¬ 
downs  would  be  recorded  in  a 
standardized  format. 

Results  from  the  platform-based 
visual  observations  would  provide  the 
following  information: 

1.  The  basis  for  real-time  mitigation 
(impact  hammer  shut-down). 

2.  Information  needed  to  estimate  the 
number  of  marine  mammals  potentially 
taken  by  harassment,  which  must  be 
reported  to  NMFS. 

3.  Data  on  the  occurrence, 
distribution,  and  activities  of  marine 
mammals  in  the  area  where  the 
conductor  pipe  installation  activities  are 
conducted. 

4.  Information  to  compare  the 
distance  and  distribution  of  marine 
mammals  relative  to  the  source  platform 
at  times  with  and  without  pile-driving 
activities. 

5.  Data  on  the  behavior  and 
movement  patterns  of  marine  mammals 
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seen  at  times  with  and  without  pile¬ 
driving  activities. 

Proposed  Reporting 

ExxonMobil  would  submit  a 
comprehensive  report  to  NMFS  within 
90  days  after  the  end  of  the  conductor 
pipe  installation  activities  and  the 
expiration  of  the  IHA  (if  issued).  The 
report  would  describe  the  proposed 
pile-driving  activities  that  were 
conducted  and  sightings  of  marine 
mammals  near  the  operations.  The 
report  submitted  to  NMFS  would 
provide  full  documentation  of  methods, 
results,  and  interpretation  pertaining  to 
all  monitoring.  The  90-day  report  would 
summarize  the  dates  and  location  of 
impact  hammer  pile-driving  activities 
and  all  marine  mammal  sightings  (i.e., 
dates,  times,  locations,  activities,  and 
associated  seismic  survey  activities). 

The  report  would  minimally  include; 

•  Summaries  of  monitoring  effort — 
total  hours,  total  distances,  and 
distribution  of  marine  mammals 
through  the  activity  period  accounting 
for  Beaufort  sea  state  and  other  factors 
affecting  visibility  and  detectability  of 
marine  mammals; 

•  Analyses  of  the  effects  of  various 
factors  influencing  detectability  of 
marine  mammals  including  Beaufort  sea 
state,  number  of  PSOs,  and  fog/glare; 

•  Species  composition,  occurrence, 
and  distribution  of  marine  mammals 
sightings  including  date,  water  depth, 
numbers,  age/size/gender,  and  group 
sizes;  and  analyses  of  the  effects  of 
activities; 

•  Sighting  rates  of  marine  mammals 
during  periods  with  and  without  impact 
hammer  pile-driving  activities  (and 
other  variables  that  could  affect 
detectability); 

•  Initial  sighting  distances  versus 
operational  activity  state; 

•  Closest  point  of  approach  versus 
operational  activity  state; 

•  Observed  behaviors  and  types  of 
movements  versus  operational  activity 
state; 

•  Numbers  of  sightings/individuals 
seen  versus  operational  activity  state; 
and 

•  Distribution  around  the  platform 
versus  operational  activity  state. 

The  report  would  also  include  estimates 
of  the  number  and  nature  of  exposures 
that  could  result  in  “takes”  of  marine 
mammals  by  harassment  or  in  other 
ways  (based  on  presence  in  the  buffer 
and/or  exclusion  zones).  After  the  report 


is  considered  final,  it  would  be  publicly 
available  on  the  NMFS  Web  site  at: 
http://www.nmfs.noaa.gov/pr/permits/ 
incidental. htmttiha. 

Reporting  Prohibited  Take — In  the 
unanticipated  event  that  the  specified 
activity  clearly  causes  the  take  of  a 
marine  mammal  in  a  manner  prohibited 
by  this  IHA,  such  as  an  injury  (Level  A 
harassment),  serious  injury,  or  mortality 
(e.g.,  ship-strike,  gear  interaction,  and/or 
entanglement),  ExxonMobil  would 
immediately  cease  the  specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS  at  301-427- 
8401  and/or  by  email  to  Jolie. Harrison® 
noaa.gov  and  Howard. Goldstein® 
noaa.gov  and  the  West  Coast  Regional 
Stranding  Coordinator  (Justin. Greenman 
®noaa.gov).  The  report  must  include  the 
following  information; 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

•  Type  of  activity  involved; 

•  Description  of  the  circumstances 
during  and  leading  up  to  the  incident; 

•  Status  of  all  sound  source  use  in  the 
24  hours  preceding  the  incident; 

•  Water  depth; 

•  Environmental  conditions  (e.g., 
wind  speed  and  direction,  Beaufort  sea 
state,  cloud  cover,  and  visibility); 

•  Description  of  all  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

•  Species  identification  or 
description  of  the  animal(s)  involved; 

•  Fate  of  the  animal(s);  and 

•  Photographs  or  video  footage  of  the 
animal(s)  (if  equipment  is  available). 

Activities  shall  not  resume  until 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
NMFS  shall  work  with  ExxonMobil  to 
determine  what  is  necessary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMPA 
compliance.  ExxonMobil  may  not 
resume  their  activities  until  notified  by 
NMFS  via  letter  or  email,  or  telephone. 

Reporting  an  Injured  or  Dead  Marine 
Mammal  with  an  Unknown  Cause  of 
Death — In  the  event  that  ExxonMobil 
discovers  an  injured  or  dead  marine 
mammal,  and  the  lead  PSO  determines 
that  the  cause  of  the  injury  or  death  is 
unknown  and  the  death  is  relatively 
recent  (i.e.,  in  less  than  a  moderate  state 
of  decomposition  as  described  in  the 
next  paragraph),  ExxonMobil  would 
immediately  report  the  incident  to  the 


Chief  of  the  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  at  301-427-8401,  and/or  hy 
email  to  Jolie.Harrison®noaa.gov  and 
Howard. Goldstein®noaa. gov,  and  the 
NMFS  West  Coast  Regional  Office  (1- 
866-767-6114)  and/or  by  email  to  the 
West  Coast  Regional  Stranding 
Coordinator  [Justin.Greenman® 
noaa.gov).  The  report  must  include  the 
same  information  identified  in  the 
paragraph  above.  Activities  may 
continue  while  NMFS  reviews  the 
circumstances  of  the  incident.  NMFS 
would  work  with  ExxonMobil  to 
determine  whether  modifications  to  the 
activities  are  appropriate. 

Reporting  an  Injured  or  Dead  Marine 
Mammal  Not  Related  to  the  Activities — 
In  the  event  that  ExxonMobil  discovers 
an  injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  the  IHA 
(e.g.,  previously  wounded  animal, 
carcass  with  moderate  or  advanced 
decomposition,  or  scavenger  damage), 
ExxonMobil  would  report  the  incident 
to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401,  and/or  by  email  to  Jolie. 
Harrison®noaa.gov  and  Howard. 
Goldstein®noaa.gov,  and  the  NMFS 
West  coast  Regional  Office  (1-866-767- 
6114)  and/or  by  email  to  the  West  Coast 
Regional  Stranding  Coordinator  (Justin. 
Greenman®noaa.gov),  within  24  hours 
of  discovery.  ExxonMobil  would 
provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
stranded  animal  sighting  to  NMFS  and 
the  Marine  Mammal  Stranding  Network. 
Activities  may  continue  while  NMFS 
reviews  the  circumstances  of  the 
incident. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment);  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment). 
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Table  4— NMFS’s  Current  Underwater  and  In-Air  Acoustic  Exposure  Criteria 


Criterion 

Criterion  definition 

Threshold 

Impulsive  (Non-Explosive)  Sound 

Level  A  harassment  (injury) 

Level  B  harassment . 

Level  B  harassment  . 

Permanent  threshold  shift  (PTS)  (Any  level  above  that 
which  is  known  to  cause  TTS). 

Behavioral  disruption  (for  impulsive  noise)  . 

Behavioral  disruption  (for  continuous  noise)  . 

180  dB  re  1  pPa-m  (root  means  square  [rms]) 
(cetaceans) 

190  dB  re  1  pPa-m  (rms)  (pinnipeds). 

160  dB  re  1  pPa-m  (rms). 

120  dB  re  1  |iPa-m  (rms). 

In-Air  Sound 

Level  A  harassment  . 

Level  B  harassment . 

NA  . 

Behavioral  disruption . 

NA. 

90  dB  re  20  pPa  (harbor  seals). 

100  dB  re  20  pPa  (all  other  pinniped  species). 

NA  (cetaceans). 

Level  B  harassment  is  anticipated  and 
proposed  to  be  authorized  as  a  result  of 
the  proposed  conductor  pipe 
installation  activities  at  the  Harmony 
Platform  in  the  Santa  Barbara  Channel 
offshore  of  California.  Acoustic  stimuli 
(i.e.,  increased  imderwater  and  in-air 
sound)  generated  during  the  pile-driving 
activities  are  expected  to  result  in  the 
behavioral  disturbance  of  some  marine 
mammals.  There  is  no  evidence  that  the 
planned  activities  could  result  in  injmy, 
serious  injury,  or  mortality  for  which 
ExxonMobil  seeks  the  IHA.  The 
required  mitigation  and  monitoring 
measures  would  minimize  any  potential 
risk  for  injury,  serious  injury,  or 
mortality. 

The  following  sections  describe 
ExxonMobil’s  methods  to  estimate  take 
by  incidental  harassment  and  present 
the  applicant’s  estimates  of  the  numbers 
of  marine  mammals  that  could  be 
affected  during  the  proposed  conductor 
pipe  installation  activities  at  the 
Harmony  Platform  in  the  Santa  Barbara 
Channel  offshore  of  California.  The 
estimated  takes  were  calculated  using 
information  on  sound  source  levels, 
sound  propagation,  maximum  distances 
from  the  sound  source  to  Level  A  and 
Level  B  harassment  exposure 
thresholds,  and  estimated  density  of 
marine  mammals  in  the  action  area. 

Take  estimates  were  calculated  for  in¬ 
water  (cetaceans  and  pinnipeds)  and  in¬ 
air  (pinnipeds  only).  The  estimates  are 
based  on  the  following  information: 

•  Thresholds  for  marine  mammals  to 
in-water  and  in-air  noise; 

•  Sound  levels  at  the  conductor  pipe 
from  hammer  strike; 

•  Sound  propagation  (transmission/ 
spreading  loss)  through  the  environment 
(i.e.,  air,  water); 

•  Maximum  distances  from  the  sound 
sources  to  the  corresponding  impact 
zones  (based  on  Level  A  and  Level  B 
harassment  thresholds)  for  marine 
mammals; 


•  Density  estimate  for  each  species  of 
marine  mammals  (calculated  as  stock 
abundance  divided  by  12,592  km^ 
[3,671.2  nmi2]  area  [except  where 
noted]);  and 

•  Number  of  takes  for  each  species  of 
marine  mammals  within  a  group 
(calculated  as  density  multiplied  by 
buffer/exclusion  zone  multiplied  by 
days  of  activity). 

Sound  levels  for  impulsive  (impact) 
pile-driving  by  the  hammer  and 
propagation  through  water  and  in-air  at 
the  Harmony  Platform  were  modeled  by 
JASCO  Applied  Sciences,  Ltd.  The 
modeling  results  are  presented  in 
JASCO’s  acoustic  modeling  report  as  an 
addendum  to  the  IHA  application  titled 
“Assessment  of  Airborne  and 
Underwater  Noise  from  Pile  Driving 
Activities  at  the  Harmony  Platform.’’ 
Methods  used  to  estimate  marine 
mammal  densities  and  takes  for  the 
proposed  action  area  in  the  Santa 
Barbara  Channel  are  presented  in 
Sections  6.1.5  and  6.1.6  of  the  IHA 
application  for  likely  exposures  to 
species  of  marine  mammals. 

Densities  of  marine  mammal  species 
likely  to  occur  in  the  proposed  action 
area  of  the  Santa  Barbara  Channel  were 
taken  directly  from  scientific  literature 
or  calculated  using  corresponding 
abundances  in  NMFS  Stock  Assessment 
Reports.  Density  estimates  for  the  blue, 
fin,  and  humpback  whale  were  taken 
directly  from  Redfern  et  al.  (2013),  using 
the  upper  limit  reported  for  the  density 
contour  that  includes  the  Harmony 
Platform.  Redfern  et  al.  (2013)  estimated 
densities  for  these  three  species  using 
NMFS  sightings  collected  from 
primarily  August  through  November 
over  a  period  from  1991  to  2009 
throughout  the  Santa  Barbara  Channel. 
Results  for  blue,  fin,  and  humpback 
whales  are  presented  in  Figures  6-3,  6- 
4,  and  6-5  of  the  IHA  application.  These 
densities  are  considered  more  accurate 
than  those  based  on  reported  stock 


abundances  because  even  though  they 
are  for  the  same  monthly  period  and 
geographical  location,  they  include  a 
correction  factor  to  correct  for  non- 
observational  periods.  For  calculated 
densities  of  likely  affected  marine 
mammal  species,  stock  abundances, 
which  generally  range  from  the  state  of 
Washington  to  northern  Baja  California, 
Mexico,  were  assumed  to  be 
concentrated  within  the  12,593  km^ 
(3,671.5  nmi2)  proposed  action  area  in 
the  Santa  Barbara  Channel.  The 
proposed  action  area  includes  the 
Harmony  Platform,  and  extends  18  km 
(9.7  nmi)  to  the  north,  60  km  (32.4  nmi) 
to  the  west,  and  70  km  (37.8  nmi)  to  the 
south  of  Point  Conception,  California. 
The  eastern  boundary  is  35  km  (18.9 
nmi)  east  of  Anacapa  Island.  Use  of  this 
area  produces  a  conservative  density 
estimate  because  the  geographical  range 
of  each  marine  mammal  species 
evaluated  is  much  greater  than  70  km 
(nmi)  of  the  coastline  selected  to 
represent  the  proposed  action  area, 
including  season-specific  ranges  for 
species  that  migrate  (e.g.,  gray  whale). 
For  marine  mammal  species  potentially 
exposed  to  in-air  noise,  pinniped 
densities  were  calculated  by  dividing 
the  stock  abundance  for  each  marine 
mammal  species  by  the  1,130  m^ 
(12,163.2  ft'-')  impact  area  of  the 
Harmony  Platform  near  sea  level  where 
the  animals  could  potentially  haul-out 
and/or  have  their  heads  out  of  the  water. 
Tables  6-7  and  6-8  of  the  IHA 
application  describe  the  calculated 
densities  and  estimated  take  by  marine 
mammal  species  as  well  as  associated 
data  for  the  in-water  and  in-air  sound 
thresholds,  respectively.  Although  there 
is  some  uncertainty  about  the 
representativeness  of  the  data  and  the 
assumptions  used  in  the  calculations 
below,  the  approach  used  here  is 
believed  to  be  the  best  available 
approach. 
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Table  5— Estimated  Densities  and  Possible  Number  of  Marine  Mammal  Species  That  Might  Be  Exposed  to 
Greater  Than  or  Equal  to  160  dB  (Pile-Driving  Activities)  During  ExxonMobil’s  Proposed  Conductor 
Pipe  Installation  Activities  in  the  Santa  Barbara  Channel  Offshore  of  California 


Species 

Density  in 
action  area 
(#/kme)  1 

Calculated 
take  from  pile¬ 
driving  activi¬ 
ties  in-water 
(i.e.,  estimated 
number  of 
individuals 
exposed  to 
sound  levels 
>160  dB  re  1 
pPa)2 

Calculated  take 
from  pile-driving 
activities  in-air 
(i.e.,  estimated 
number  of 
individuals 
exposed  to 
sound  levels  >90 
dB  re  20  pPa  for 
harbor  seals  and 
90  dB  re  20  pPa 
for  all  other 
pinnipeds)  ^ 

Total  requested 
take 

authorization^ 

Abundance  ® 

Approximate 
percentage  of 
population/ 
stock 
estimate  ® 

Population  trend  ^ 

Mysticetes; 

North  Pacific  right 
whale. 

NA 

0 

0 

0 

NA  (18  to  21)— East¬ 
ern  North  Pacific 
stock. 

NA 

NA. 

Gray  whale . 

0.5067 

0.693 

0 

10 

19,126  (18,107)— 
Eastern  North  Pa¬ 
cific  stock. 

155  (142)— Western 
North  Pacific  popu¬ 
lation. 

0.05 

Increasing  over  past 
several  decades — 
Eastern  North  Pa¬ 
cific  stock. 

Humpback  whale  . 

0.0055 

0.007 

0 

1 

1,918(1,876)— CA/ 
OR/WA  stock. 

0.05 

Increasing. 

Minke  whale  . 

0.04 

0.055 

0 

1 

478  (202)— CA/OR/ 

WA  stock. 

0.2 

NA. 

Bryde’s  whale . 

NA 

0 

0 

0 

NA . 

NA 

NA. 

Sei  whale  . 

0.01 

0.014 

0 

1 

126  (83) — Eastern 

North  Pacific  stock. 

0.8 

NA. 

Fin  whale . 

0.004 

0.005 

0 

1 

3,051  (2,598)— CA/ 
OR/WA  stock. 

0.03 

Increasing. 

Blue  whale  . 

0.008 

1 

0.011 

0 

1 

1,647(1,551)— East¬ 
ern  North  Pacific 
stock. 

0.06 

NA. 

Odontocetes: 

Sperm  whale . 

0.08 

0.109 

0 

1 

971  (751)— CA/OR/ 

WA  stock. 

0.1 

NA. 

Pygmy  sperm  whale 

0.05 

0.068 

0 

1 

579  (271)— CA/OR/ 

WA  stock. 

0.17 

NA. 

Dwarf  sperm  whale  .. 

NA 

0 

0 

0 

NA— CA/OR/WA  stock 

NA 

NA. 

Baird's  beaked  whale 

0.07 

0.096 

0 

1 

847  (466)— CA/OR/ 

WA  stock. 

0.12 

NA. 

Cuvier’s  beaked 
whale. 

0.17 

0.233 

0 

1 

6,950  (4,481)— C/V 
OR/WA  stock. 

0.01 

Declining  off  C/VOR/ 
WA. 

Mesoplodon  beaked 
whale. 

0.08 

0.109 

0 

1 

694  (389)— CA/OR/ 

WA  stock. 

0.14 

Declining  off  C/VOR/ 
WA. 

Killer  whale . 

0.05 

0.068 

0 

1 

240  (162)— Eastern 
North  Pacific  stock. 

346  (346) — Eastern 
North  Pacific  Tran¬ 
sient  stock. 

354  (354)— West 

Coast  T ransient 
stock. 

0.42/0.29/0.28 

NA — Eastern  North 
Pacific  Offshore 
stock;  N A— Eastern 
North  Pacific  Tran¬ 
sient  stock;  Increas¬ 
ing — West  Coast 
Transient  stock. 

Short-finned  pilot 
whale. 

0.06 

0.082 

0 

1 

760  (465)— CA/OR/ 

WA  stock. 

0.13 

NA. 

Bottlenose  dolphin  ... 

0.11 

0.151 

0 

10 

1,006  (684)— CA/OR/ 
WA  stock. 

0.1 

NA— CA/OR/WA  Off¬ 
shore  stock;  NA — 
CA  Coastal  stock. 

Striped  dolphin  . 

0.87 

1.191 

0 

20 

10,908  (8,231)— CA/ 
OR/WA  stock. 

0.18 

NA. 

Short-beaked  com¬ 
mon  dolphin. 

32.65 

44.691 

0 

45 

411,211  (343,990)— 
CA/OR/WA  stock. 

0.01 

Varies  with  oceano¬ 
graphic  conditions. 

Long-beaked  com¬ 
mon  dolphin. 

8.5 

1 1 .635 

0 

120 

107,016  (76,224)— CA 
stock. 

0.11 

Increasing  over  last  30 
years. 

Pacific  white-sided 
dolphin. 

2.14 

2.929 

0 

30 

26,930  (21,406)— C/V 
OR/WA  stock. 

0.11 

NA. 

Northern  right  whale 
dolphin. 

0.66 

0.903 

0 

1 

8,334  (6,019)— CA/ 
OR/WA  stock. 

0.01 

NA. 

Risso’s  dolphin . 

0.5 

0.684 

0 

10 

6,272  (4,913)— C/V 
OR/WA  stock. 

0.16 

NA. 

Dali’s  porpoise  . 

3.34 

4.572 

0 

50 

42,000  (32,106)— C/V 
OR/WA  stock. 

0.12 

NA. 

Harbor  porpoise  . 

0 

0 

0 

0 

NA . 

NA 

NA. 

Pinnipeds: 

California  sea  lion  .... 

23.6 

32.249 

0 

33 

296,750  (153,337)— 
U.S.  Stock. 

0.01 

Increasing. 
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Table  5— Estimated  Densities  and  Possible  Number  of  Marine  Mammal  Species  That  Might  Be  Exposed  to 
Greater  Than  or  Equal  to  160  dB  (Pile-Driving  Activities)  During  ExxonMobil’s  Proposed  Conductor 
Pipe  Installation  Activities  in  the  Santa  Barbara  Channel  Offshore  of  California— Continued 


Species 

Density  in 
action  area 
(#/km2)  1 

Calculated 
take  from  pile¬ 
driving  activi¬ 
ties  in-water 
(i.e.,  estimated 
number  of 
individuals 
exposed  to 
sound  levels 
2160  dB  re  1 
pPa)2 

Calculated  take 
from  pile-driving 
activities  in-air 
(i.e.,  estimated 
number  of 
individuals 
exposed  to 
sound  levels  290 
dB  re  20  pPa  for 
harbor  seals  and 
90  dB  re  20  pPa 
for  all  other 
pinnipeds)  ^ 

Total  requested 
take 

authorization“ 

Abundance  5 

Approximate 
percentage  of 
population/ 
stock 
estimate  ® 

Population  trend  ® 

Sleller  sea  lion  . 

NA 

0 

0 

0 

49,685  (42,366)— 
Western  stock. 

58,334  (72,223)— 
Eastern  stock. 

NA 

Declining — Western 
stock;  Increasing- 
Eastern  stock;  De¬ 
clining  in  CA. 

Pacific  harbor  seal  ... 

2.4 

3.285 

0.011 

4 

30,196  (26,667)— CA 
stock. 

0.01 

Increased  1981  to 

2004. 

Northern  elephant 
seal. 

9.85 

13.483 

0 

14 

124,000  (74,913)— CA 
breeding  stock. 

0.01 

Increasing  through 
2005. 

Northern  fur  seal  . 

0.79 

1.081 

0 

2 

12,844  (6,722)— Cali¬ 
fornia  stock. 

0.02 

Increasing. 

Guadalupe  fur  seal  .. 

NA 

0 

0 

0 

7,408  (3,028)— Mexico 
to  CA  stock. 

NA 

Increasing. 

NA  =  Not  available  or  not  assessed. 

’  Proposed  action  area  (12,593  km^)  in  the  Santa  Barbara  Channel  off  the  coast  of  California. 

^Calculated  take  is  the  estimated  number  of  animals  in  the  in-w/ater  ensonified  buffer  zone  multiplied  by  the  number  of  days. 
^Calculated  take  is  the  estimated  number  of  animals  in  the  in-air  ensonified  buffer  zone  multiplied  by  the  number  of  days. 
“Requested  Take  Authorization  includes  calculated  takes  for  animals  in  the  ensonified  in-v\/ater  and  in-air  buffer  zones. 
^NMFS  Marine  Mammal  Stock  Assessment  Reports. 

8Total  requested  (and  calculated)  takes  expressed  as  percentages  of  the  species  or  stock. 


Numbers  of  marine  mammals  that 
might  be  present  and  potentially 
disturbed  are  estimated  based  on  the 
available  data  about  marine  mammal 
distribution  and  densities  in  the 
proposed  Santa  Barbara  Channel  action 
area.  ExxonMobil  estimated  the  number 
of  different  individuals  of  marine 
mammal  species  that  may  be  exposed  to 
in-water  and  in-air  sounds  with 
received  levels  greater  than  or  equal  to 
160  dB  re  1  pPa  (rms)  and  in-air  sounds 
with  received  levels  greater  than  or 
equal  to  90  dB  re  20  |xPa  (rms)  (for 
harbor  seals)/100  dB  re  20  pPa  (rms)  (for 
all  other  pinniped  species)  for  impact 
hammer  pile-driving  activities  on  one  or 
more  occasions  by  considering  the  total 
marine  area  that  would  be  within  the 
160  dB  in-water  radius  and  90  dB  (for 
harbor  seals)/100  dB  (for  all  other 
pinniped  species)  in-air  radius  around 
the  impact  hammer  pile-driving  on  at 
least  one  occasion  and  the  expected 
density  of  marine  mammals  in  the  area 
(in  the  absence  of  the  conductor  pipe 
installation  activities).  The  number  of 
possible  exposures  can  be  estimated  by 
considering  the  total  marine  area  that 
would  be  within  the  in- water  160  dB 
radius  and  in-air  90  dB  (for  harbor 
seals)/ 100  dB  (for  all  other  pinniped 
species)  radius  around  the  impact 
hammer  pile-driving  activities.  The  in¬ 
water  160  dB  and  in-air  90  dB  (harbor 
seal)/100  dB  (for  all  other  pinniped 
species)  radii  are  based  on  acoustic 


modeling  data  for  the  impact  hammer 
pile-driving  activities  that  may  bo  used 
during  tbe  proposed  action  (see  of  tbe 
addendum  to  the  IHA  application).  It  is 
unlikely  that  a  particular  animal  would 
stay  in  the  area  during  the  entire  impact 
hammer  pile-driving  activities. 

The  number  of  different  individuals 
potentially  exposed  to  received  levels 
greater  than  or  equal  to  160  dB  re  1  pPa 
(rms)  for  in- water  noise  and  90  dB  re  20 
pPa  (rms)  (for  harbor  seals)/100  dB  re  20 
pPa  (rms)  (for  all  other  pinniped 
species)  for  in-air  noise  from  impact 
hammer  pile-driving  activities  was 
calculated  by  multiplying: 

(1)  The  expected  species  density  (in 
number/km^),  times 

(2)  The  anticipated  area  to  be 
ensonified  to  that  level  during 
conductor  pipe  installation  (buffer  zone 
=  n  X  [maximum  distance]  2),  times 

(3)  The  number  of  days  of  the 
conductor  pipe  installation  activities. 

Applying  the  approach  described 
above,  approximately  0.3318  km^  would 
be  ensonified  within  the  in-water  160 
dB  isopleth  and  approximately  0.0053 
km2/0.0475  km^  would  be  ensonified 
within  the  in-air  90  dB  (harbor  seals)/ 
100  dB  (for  all  other  pinniped  species) 
isopleths  for  impact  hammer  pile¬ 
driving  activities  (assuming 
omnidirectional  spreading  of  sound 
from  the  conductor  pipe)  during  the 
proposed  conductor  pipe  installation 
activities.  The  take  calculations  within 


the  proposed  action  area  account  for 
animals  in  the  initial  density  snapshot 
and  account  for  new  (i.e.,  turnover)  or 
previously  exposed  animals  over  an 
approximate  4-day  period  that  approach 
and  enter  the  area  ensonified  above  or 
equal  to  the  160  dB  isopleth  for  in-water 
noise  and  90/100  dB  isopleth  for  in-air 
noise  from  the  impact  hammer  pile- 
driving  activities;  however,  studies 
suggest  that  many  marine  mammals 
would  avoid  exposing  themselves  to 
sounds  at  these  level,  which  suggests 
that  there  would  not  necessarily  be  a 
large  number  of  new  animals  entering 
the  proposed  action  area  once  the 
conductor  pipe  installation  activities 
started.  Also,  the  approach  assumes  that 
no  cetaceans  or  pinnipeds  would  move 
away  or  toward  the  Harmony  Platform. 
The  take  estimates  represent  the  number 
of  individuals  that  are  expected  (in 
absence  of  a  conductor  pipe  installation 
activities)  to  occur  over  an  approximate 
4- day  period  of  time  in  the  waters  that 
would  be  exposed  to  greater  than  or 
equal  to  160  dB  (rms)  in- water  and 
greater  than  or  equal  to  90/100  dB  (rms) 
in-air  for  impact  hammer  pile-driving 
activities. 

ExxonMobil’s  estimates  of  exposures 
to  various  sound  levels  assume  that  the 
proposed  activities  would  be  carried  out 
in  full.  The  estimates  of  the  numbers  of 
marine  mammals  potentially  exposed  to 
160  dB  (rms)  for  in-water  noise  and  90 
dB  re  20  pPa  (rms)  (for  harbor  seals)/100 
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dB  re  20  ^iPa  (rms)  (for  all  other 
pinniped  species)  for  in-air  noise 
received  levels  are  precautionary  and 
probably  overestimate  the  actual 
numbers  of  marine  mammals  that  could 
be  involved.  These  estimates  include 
standard  contingencies  for  weather, 
equipment,  or  mitigation  delays  in  the 
time  planned  for  the  proposed  activities. 

Table  5  shows  the  estimates  of  the 
number  of  different  individual  marine 
mammals  anticipated  to  be  exposed  to 
greater  than  or  equal  to  160  dB  re  1  pPa 
(rms)  for  the  conductor  pipe  installation 
activities  if  no  animals  moved  away 
from  the  Harmony  Platform.  No  takes  by 
Level  A  harassment  have  been 
requested.  The  total  requested  take 
authorization  is  given  in  the  fifth 
column  of  Table  5. 

Encouraging  and  Coordinating 
Research 

l*]xxonMobil  would  coordinate  the 
j)la7ined  marine  mammal  monitoring 
])rogram  associated  with  the  proposed 
conductor  pipe  installation  activities 
with  researchers  and  other  parties  that 
express  interest  in  this  activity,  area, 
and  anthropogenic  sound  effects  on 
marine  mammals.  ExxonMobil  would 
coordinate  with  applicable  U.S. 
agencies  (e.g.,  NMFS),  and  would 
comply  with  their  requirements. 

ExxonMobil  supports  research  on 
marine  mammals  and  sound  in  the 
environment  through  academic, 
industry,  and  private  sector 
collaborations.  ExxonMobil  is  a 
founding  member  and  largest 
contributor  to  the  Sound  and  Marine 
Life  Joint  Industry  Program  (JIP)  through 
the  International  Oil  and  Gas  Producers 
(OGP),  and  the  International  Association 
of  Geophysical  Gontractors  (lAGG). 
Through  JIP  and  other  venues, 
ExxonMobil  provides  annual  funding 
and  support  for  fimdamental  and 
applied  scientific  research  to  better 
understand  the  effects  of  anthropogenic 
sound  on  marine  life.  ExxonMobil  also 
conducts  internal  research  and 
monitoring  programs  specific  to  sound 
effects  from  exploration  and  production 
activities.  These  efforts  have  helped 
produce  effective  mitigation  strategies 
and  techniques  to  reduce  potential 
sound  effects  on  marine  mammals  from 
their  operations  and  those  from  the  oil 
and  gas  industry  as  a  whole.  More 
information  on  selected  examples  of 
ExxonMobil’s  involvement  and 
contributions  to  scientific  research  on 
marine  mammals  and  sound  can  be 
found  in  section  14  of  the  IHA 
application. 


Impact  on  Availability  of  Affected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 

Section  101(a)(5)(D)  of  the  MMPA 
also  requires  NMFS  to  determine  that 
the  authorization  would  not  have  an 
unmitigable  adverse  effect  on  the 
availability  of  marine  mammal  species 
or  stocks  for  subsistence  use.  There  are 
no  relevant  subsistence  uses  of  marine 
mammals  implicated  by  this  action. 
Therefore,  NMFS  has  determined  that 
the  total  taking  of  affected  species  or 
stocks  would  not  have  an  unmitigable 
adverse  impact  on  the  availability  of 
such  species  or  stocks  for  taking  for 
subsistence  purposes. 

Analysis  and  Preliminary 
Determinations 

Negligible  Impact 

Negligible  impact  is  “an  impact 
resulting  from  the  s])ecified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  .survival” 
(50  CT’R  216.103).  A  negligible  impact 
finding  is  based  on  the  lack  of  likely 
adverse  effects  on  annual  rates  of 
recruitment  or  survival  (i.e.,  population- 
level  effects).  An  estimate  of  the  number 
of  Level  B  harassment  takes,  alone,  is 
not  enough  information  on  which  to 
base  an  impact  determination.  In 
addition  to  considering  estimates  of  the 
number  of  marine  mammals  that  might 
be  “taken”  through  behavioral 
harassment,  NMFS  must  consider  other 
factors  such  as  the  likely  nature  of  any 
responses  (their  intensity,  duration, 
etc.),  the  context  of  any  responses 
(critical  reproductive  time  or  location, 
migration,  etc.),  as  well  as  the  number 
and  nature  of  estimated  Level  A 
harassment  takes,  the  munber  of 
estimated  mortalities,  and  effects  on 
habitat. 

In  making  a  negligible  impact 
determination,  NMFS  evaluated  factors 
such  as: 

(1)  The  number  of  anticipated 
injuries,  serious  injuries,  or  mortalities; 

(2)  The  number,  nature,  and  intensity, 
and  duration  of  Level  B  harassment  (all 
relatively  limited);  and 

(3)  The  context  in  which  the  takes 
occur  (i.e.,  impacts  to  areas  of 
significance,  impacts  to  local 
populations,  and  cumulative  impacts 
when  taking  into  account  successive/ 
contemporaneous  actions  when  added 
to  baseline  data); 

(4)  The  status  of  stock  or  species  of 
marine  mammals  (i.e.,  depleted,  not 
depleted,  decreasing,  increasing,  stable, 
impact  relative  to  the  size  of  the 
population); 


(5)  Impacts  on  habitat  affecting  rates 
of  recruitment/ survival;  and 

(6)  The  effectiveness  of  monitoring 
and  mitigation  measures. 

As  described  above  and  based  on  the 
following  factors,  the  specified  activities 
associated  with  the  conductor  pipe 
installation  activities  are  not  likely  to 
cause  PTS,  or  other  non-auditory  injury, 
serious  injury,  or  death.  The  factors 
include: 

(1)  The  likelihood  that  marine 
mammals  are  expected  to  move  away 
from  a  noise  source  that  is  annoying 
prior  to  its  becoming  potentially 
injurious; 

(2)  The  potential  for  temporary  or 
permanent  hearing  impairment  is 
relatively  low  and  would  likely  he 
avoided  through  the  implementation  of 
the  required  monitoring  and  mitigation 
(i.e.,  .shut-down)  moa.suros; 

(3)  The  fact  that  cetaceans  and 
pinnipeds  wendd  have  to  be  closer  than 
10  m  and  3.5  m,  respectively,  during 
impact  bammer  pile-driving  activities  to 
be  (ixposed  to  levels  of  underwater 
.sound  believed  to  have  a  minimal 
cbance  of  causing  a  permanent 
threshold  .shift  (PTS;  i.e..  Level  A 
hara.ssment);  and 

(4)  The  likelihood  that  marine 
mammal  detection  ability  by  trained 
PSOs  is  high  at  clo.se  proximity  to  the 
platform. 

No  injuries,  serious  injuries,  or 
mortalities  are  anticipated  to  occur  as  a 
result  of  ExxonMobil’s  planned 
conductor  pipe  installation  activities, 
and  none  are  proposed  to  be  authorized 
by  NMFS.  Table  5  of  this  document 
outlines  the  number  of  requested  Level 
B  harassment  takes  that  are  anticipated 
as  a  result  of  these  activities.  NMFS’s 
practice  has  been  to  apply  the  160  dB 
re  1  pPa  (rms)  received  level  threshold 
for  underwater  impulse  sound  levels  to 
determine  whether  take  by  Level  B 
harassment  occurs.  Southall  et  al.  (2007) 
provide  a  severity  scale  for  ranking 
observed  behavioral  responses  of  both 
free-ranging  marine  mammals  and 
laboratory  subjects  to  various  types  of 
anthropogenic  sound  (see  Table  4  in 
Southall  et  al.  [2007]).  Gurrent  NMFS 
practice,  regarding  exposure  of  marine 
mammals  to  high-level  in-air  sounds,  as 
a  threshold  for  potential  Level  B 
harassment,  is  at  or  above  90  dB  re  20 
pPa  for  habor  seals  and  at  or  above  100 
dB  re  20  pPa  for  all  other  pinniped 
species  (Lawson  et  al..  2002;  Southall  et 
al.,  2007).  NMFS  has  not  determined 
Level  A  harassment  thresholds  for 
marine  mammals  for  in-air  noise. 

As  mentioned  previously,  NMFS 
estimates  that  30  species  of  marine 
mammals  under  its  jurisdiction  could  be 
potentially  affected  by  Level  B 
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liarassinont  over  the  connso  of  the  111  A. 
Tlu!  j)0])iilation  o.stiniatcis  for  the  marine 
intimmal  species  that  may  be  taken  by 
bevel  H  bara.ssment  were  j)rovided  in 
Table  3  and  5  of  this  document.  Due  to 
the  nature,  degree,  and  context  of  Level 
H  (behavioral)  bara.ssment  anticipated 
and  described  (.see  “Potential  Effects  on 
Marine  Mammals”  section  above)  in  this 
notice,  the  proposed  activity  is  not 
expected  to  impact  rates  of  annual 
recruitment  or  survival  for  any  affected 
species  or  stock,  particularly  given 
NMFS’s  and  the  applicant’s  proposal  to 
implement  mitigation,  monitoring,  and 
reporting  measures  to  minimize  impacts 
to  marine  mammals.  Additionally,  the 
proposed  conductor  pipe  installation 
activities  would  not  adversely  impact 
marine  mammal  habitat. 

For  the  marine  mammal  species  that 
may  occur  within  the  proposed  action 
area,  there  are  no  known  designated  or 
important  feeding  and/or  reproductive 
areas.  Many  animals  perform  vital 
functions,  such  as  feeding,  resting, 
traveling,  and  socializing,  on  a  diel 
cycle  (i.e.,  24  hr  cycle).  Behavioral 
reactions  to  noise  exposure  (such  as 
disruption  of  critical  life  fimctions, 
displacement,  or  avoidance  of  important 
habitat)  are  more  likely  to  be  significant 
if  they  last  more  than  one  diel  cycle  or 
recur  on  subsequent  days  (Southall  et 
ah,  2007).  Potential  impacts  are  not 
likely  to  be  significant  from  the 
proposed  pile-driving  activities  as  the 
use  of  the  impact  hammer  would  occur 
over  30  intermittent  intervals  of  2.5  to 
3.3  hours  each  for  a  combined  total  of 
about  4  days  spread  out  over  a  91-day 
period.  Additionally,  the  conductor 
pipe  installation  activities  would  be 
increasing  sound  levels  in  the  marine 
environment  in  a  relatively  small  area 
surrounding  the  Harmony  Platform 
(compared  to  the  range  of  the  animals), 
and  some  animals  may  only  be  exposed 
to  and  harassed  by  sound  for  less  than 
a  day. 

Of  the  36  marine  mammal  species 
under  NMFS  jurisdiction  that  may  or 
are  known  to  likely  to  occur  in  the 
proposed  action  area,  seven  are  listed  as 
threatened  or  endangered  under  the 
ESA;  North  Pacific  right,  humpback,  sei, 
fin,  blue,  and  sperm  whale  and 
Guadalupe  fur  seal.  These  species  are 
also  considered  depleted  under  the 
MMPA.  Of  these  ESA-listed  species, 
incidental  take  has  been  requested  to  be 
authorized  for  humpback,  sei,  fin,  blue, 
and  sperm  whales.  There  is  generally 
insufficient  data  to  determine 
population  trends  for  the  other  depleted 
species  in  the  action  area.  To  protect 
these  animals  (and  other  marine 
mammals  in  the  action  area), 
ExxonMobil  must  cease  impact  hammer 


])ile-driviug  activities  if  any  marine 
mammal  enters  designated  exclusion 
zones.  No  injury,  .serious  injury,  or 
mortality  is  expec:tod  to  occur  and  due 
to  the  nature,  degree,  and  context  of  the 
Level  11  harassment  anticipated,  and  the 
activities  are  not  expected  to  impact 
rates  of  recruitment  or  .survival. 

NMFS  has  preliminarily  determined, 
provided  that  the  aforementioned 
mitigation  and  monitoring  measures  are 
implemented,  the  impact  of  conducting 
pile-driving  activities  in  the  Santa 
Barbara  Channel  off  the  coast  of 
California,  may  result,  at  worst,  in  a 
modification  in  behavior  and/or  low- 
level  physiological  effects  (Level  B 
harassment)  of  certain  species  of  marine 
mammals. 

Changes  in  diving/surfacing  patterns, 
habitat  abandonment  due  to  loss  of 
desirable  acoustic  environment,  and 
cessation  of  feeding  or  social  interaction 
are  some  of  the  significant  behavioral 
modifications  that  could  potentially 
occur  as  a  result  of  the  proposed 
conductor  pipe  installation  activities. 
While  behavioral  modifications, 
including  temporarily  vacating  the  area 
during  the  impact  hammer  pile-driving 
activities,  may  be  made  by  these  marine 
mammal  species  to  avoid  the  resultant 
acoustic  disturbance,  the  availability  of 
alternate  areas  within  these  areas  for 
species  and  the  short  and  sporadic 
duration  of  the  conductor  pipe 
installation  activities,  have  led  NMFS  to 
preliminary  determine  that  the  taking  by 
Level  B  harassment  from  the  specified 
activity  would  have  a  negligible  impact 
on  the  affected  species  in  the  specified 
geographic  region.  NMFS  believes  that 
the  length  of  the  conductor  pipe 
installation  activities  (duration  of 
approximately  4  days  total),  the 
requirement  to  implement  mitigation 
measures  (e.g.,  shut-down  of  impact 
hammer  pile-driving  activities),  and  the 
inclusion  of  the  monitoring  and 
reporting  measures,  would  reduce  the 
amount  and  severity  of  the  potential 
impacts  from  the  activity  to  the  degree 
that  it  would  have  a  negligible  impact 
on  the  species  or  stocks  in  the  proposed 
action  area.  Based  on  the  analysis 
contained  herein  of  the  likely  effects  of 
the  specified  activity  on  marine 
mammals  and  their  habitat,  and  taking 
into  consideration  the  implementation 
of  the  proposed  monitoring  and 
mitigation  measures,  NMFS 
preliminarily  finds  that  the  total  marine 
mammal  take  from  ExxonMobil’s 
proposed  conductor  pipe  installation 
activities  would  have  a  negligible 
impact  on  the  affected  marine  mammal 
species  or  stocks. 


Snictll  Niimhcrs 

The  estimate  of  the  number  of 
individual  cetaceans  and  pinnipeds  that 
could  be  ox])0.sod  to  pile-driving  sounds 
with  received  levels  greater  than  or 
equal  to  160  dB  re  1  pFa  (rms)  for  all 
marine  mammals  for  in-water  sound 
levels  and  at  or  above  90  dB  re  20  pBa 
for  harbor  seals  and  at  or  above  100  dB 
re  20  pPa  for  all  other  pinniped  species 
for  in-air  sound  levels  during  the 
proposed  conductor  pipe  installation 
activities  is  in  Table  5  of  this  document. 

In  total,  10  gray,  1  humpback,  1 
minke,  1  sei,  1  fin,  1  blue,  and  1  sperm 
whale  could  be  taken  by  Level  B 
harassment  during  the  proposed  seismic 
survey,  which  would  represent  0.05, 
0.05,  0.2,  0.8,  0.03,  0.06,  and  0.1%  of  the 
stock  populations,  respectively.  Some  of 
the  cetaceans  potentially  taken  by  Level 
B  harassment  are  delphinids  and 
porpoises  with  estimates  of  1  pygmy 
sperm,  1  Baird’s  beaked,  1  Cuvier’s 
beaked  1  Mesoplodon  spp.  Beaked,  1 
killer,  and  1  short-finned  pilot  whale,  10 
bottlenose,  20  striped,  45  short-beaked 
common,  120  long-beaked  common,  20 
Pacific  white-sided,  1  northern  right 
whale,  and  10  Risso’s  dolphin  as  well  as 
50  Dali’s  porpoise,  which  would 
represent  0.17,  0.12,  0.01,  0.14,  0.42/ 
0.29/0.28,  0.13,  0.1,  0.18,  0.01,  0.11, 

0.11,  0.01,  0.16,  and  0.12%  of  the 
affected  stock  populations,  respectively. 
The  pinnipeds  that  could  potentially  be 
taken  by  Level  B  harassment  are  the 
California  sea  lion.  Pacific  harbor  and 
northern  elephant  seal,  and  northern  fur 
seal  with  estimates  of  33,  4,  14,  and  2 
individuals,  which  would  represent 
0.01,  0.01,  0.01,  and  0.02%  of  the 
affected  stock  populations,  respectively. 

NMFS  has  preliminary  determined 
that  the  requested  take  estimates 
represent  small  numbers  relative  to  the 
affected  species  or  stocks  sizes  (i.e.,  all 
are  less  than  1%).  Based  on  the  analysis 
contained  herein  of  the  likely  effects  of 
the  specified  activity  on  marine 
mammals  and  their  habitat,  and  taking 
into  consideration  the  implementation 
of  the  mitigation  and  monitoring 
measures,  NMFS  preliminarily  finds 
that  small  numbers  of  marine  mammals 
would  be  taken  relative  to  the 
populations  of  the  affected  species  or 
stocks.  See  Table  5  for  the  requested 
authorized  take  numbers  of  marine 
mammals. 

Endangered  Species  Act 

Of  the  species  of  marine  mammals 
that  may  occur  in  the  proposed  action 
area,  several  are  listed  as  threatened  or 
endangered  under  the  ESA,  including 
the  North  Pacific  right,  humpback,  sei, 
fin,  blue,  and  sperm  whale  and 
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(inadahipe  tur.s(!al.  I'ixxonMohil  did  not 
nxiuost  take  ol  ondangored  Norlli  l^icific 
right  wlialos  or  the  (hiadalupe  fur  s(!als 
duo  to  the  low  likelihood  of 
encountering  this  species  during  the 
])roposed  pile-driving  activities.  NMFS’s 
Office  of  Protected  Resources,  Permits 
and  C]onservation  Division,  has  initiated 
formal  consultation  under  section  7  of 
the  ESA  with  NMFS’s  West  Coast 
Regional  Office,  Protected  Resources 
Division,  to  obtain  a  Biological  Opinion 
evaluating  the  effects  of  issuing  the  IHA 
to  ExxonMobil  under  section 
101(a)(5)(D)  of  the  MMPA  on  threatened 
and  endangered  marine  mammals  and, 
if  appropriate,  authorizing  incidental 
take.  NMFS  would  conclude  formal 
section  7  consultation  prior  to  making  a 
determination  on  whether  or  not  to 
issue  the  IHA.  If  the  IHA  is  issued, 
ExxonMobil,  in  addition  to  the 
mitigation  and  monitoring  requirements 
included  in  the  IHA,  would  be  required 
to  comply  with  the  Terms  and 
Conditions  of  the  Incidental  Take 
Statement  corresponding  to  NMFS’s 
Biological  Opinion  issued  to  both 
ExxonMobil  and  NMFS’s  Office  of 
Protected  Resources. 

National  Environmental  Policy  Act 

To  meet  National  Environmental 
Policy  Act  (NEPA;  42  U.S.C.  4321  et 
seq.)  requirements,  NMFS  will  conduct 
a  NEPA  analysis  to  evaluate  the  effects 
of  authorizing  the  proposed  take  of 
marine  mammals  prior  to  making  a  final 
determination  on  the  issuance  of  the 
IHA.  This  notice,  and  referenced 
documents,  including  the  IHA 
application  provide  the  environmental 
issues  and  information  relevant  to  the 
proposed  conductor  pipe  installation 
activities  as  well  as  those  specific  to 
NMFS’s  issuance  of  the  IHA.  NMFS’s 
NEPA  analysis  will  be  completed  prior 
to  the  issuance  or  denial  of  this 
proposed  IHA. 

Proposed  Authorization 

As  a  result  of  these  preliminary 
determinations,  NMFS  propose  to  issue 
an  IHA  to  ExxonMobil  for  conducting 
the  pipe  installation  activities  at  the 
Harmony  Platform  in  the  Santa  Barbara 
Channel  offshore  of  California,  provided 
the  previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated.  The  proposed  IHA 
language  is  provided  below: 

ExxonMobil  Production  Company, 
P.O.  Box  4358,  Houston,  Texas  77210- 
4358,  is  hereby  authorized  under 
section  101(a)(5)(D)  of  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1371(a)(5)(D)),  to  harass  small 
numbers  of  marine  mammals  incidental 
to  conducting  conductor  pipe 


iiistallatioii  activities  at  the  Harmony 
Platform  in  the  Santa  Barbara  Channel 
off  the  coast  of  California: 

1.  This  Authorization  is  valid  from 
August  15,  2014  through  August  14, 

2015. 

2.  'I'his  Authorization  is  valid  only  for 
ExxonMobil’s  activities  associated  with 
conductor  pipe  installation  activities 
that  shall  occur  in  the  following 
specified  geographic  area: 

In  the  Santa  Barbara  Channel  offshore 
of  California,  the  Harmony  Platform  is 
located  at  34°22'35.906"  North, 
120°10'04.486"  West.  The  water  depth  at 
the  action  area  is  366  m  on  the 
continental  slope  below  a  relatively 
steep  descent,  and  4.7  km  from  the  shelf 
break.  The  conductor  pipe  installation 
activities  would  be  conducted  10  km  off 
the  California  coast,  between  Point 
Conception  and  the  city  of  Santa 
Barbara,  in  the  U.S.  Exclusive  Economic 
Zone,  as  specified  in  ExxonMobil’s 
Incidental  Harassment  Authorization 
application  and  addendum. 

3.  Species  Authorized  and  Level  of 
Takes 

(a)  The  incidental  taking  of  marine 
mammals,  by  Level  B  harassment  only, 
is  limited  to  the  following  species  in  the 
waters  of  the  Pacific  Ocean  off  the  coast 
of  California: 

(i)  Mysticetes — see  Table  5  (above)  for 
authorized  species  and  take  numbers. 

(ii)  Odontocetes — see  Table  5  (above) 
for  authorized  species  and  take 
numbers. 

(iii)  Pinnipeds — see  Table  5  (above) 
for  authorized  species  and  take 
numbers. 

(iv)  If  any  marine  mammal  species  is 
encountered  during  pile-driving 
activities  that  is  not  listed  in  Table  2 
(attached)  for  authorized  taking  and  is 
likely  to  be  exposed  to  sound  pressure 
levels  (SPLs)  greater  than  or  equal  to 
160  dB  re  1  pPa  (rms)  for  impulse 
underwater  noise  from  impact  hammer 
pile-driving  and/or  at  or  above  100  dB 
re  20  pPa  (rms)  for  all  pinnipeds  species 
except  harbor  seals  (which  is  at  or  above 
90  dB  re  20  pPa  (rms)  for  in-air  noise, 
then  ExxonMobil  must  shut-down  the 
operations  to  avoid  take. 

(b)  The  taking  by  injury  (Level  A 
harassment),  serious  injury,  or  death  of 
any  of  the  species  listed  in  Condition 
3(a)  above  and  tbe  taking  of  any  kind  of 
any  other  species  of  marine  mammal  is 
prohibited  and  may  result  in  the 
modification,  suspension  or  revocation 
of  this  IHA. 

4.  The  methods  authorized  for  taking 
by  Level  B  harassment  are  limited  to  the 
following  acoustic  sources  without  an 
amendment  to  this  IHA: 


(a)  Pile-driving  using  impact  hammer 
(i.(!.,  installation); 

5.  Tbe  taking  of  any  marine  mammal 
in  a  manner  prohibited  under  this 
Authorization  must  be  re])orted 
immediately  to  the  Office  of  Protected 
Resources,  National  Marine  Fisheries 
Service  (NMFS),  at  301-427-8401. 

6.  Mitigation  and  Monitoring 
Requirements 

ExxonMobil  is  required  to  implement 
the  following  mitigation  and  monitoring 
requirements  when  conducting  the 
specified  activities  to  achieve  the  least 
practicable  impact  on  affected  marine 
mammal  species  or  stocks: 

(a)  Establish  a  160  dB  re  1  pPa  (rms) 
buffer  zone  for  cetaceans  and  pinnipeds 
and  a  180  dB  re  1  pPa  (rms)  exclusion 
zone  for  cetaceans  and  a  190  dB  re  1  pPa 
(rms)  exclusion  zone  for  pinnipeds  for 
in-water  sounds  before  the  conductor 
pipe  installation  activities  begin  so  that 
underwater  sounds  associated  with 
operations  no  longer  exceed  levels  that 
are  potentially  harmful  to  marine 
mammals.  See  Table  2  (above)  for 
distances  and  buffer  and  exclusion 
zones. 

(b)  Utilize  three,  NMFS-qualified, 
vessel-based  Protected  Species  Observer 
(PSO)  to  visually  watch  for  and  monitor 
marine  mammals  near  the  impact 
hammer  source  during  daytime  and 
nighttime  pile-driving  activities.  The 
Harmony  Platform’s  crew  shall  also 
assist  in  detecting  marine  mammals, 
when  practicable.  PSOs  shall  be 
stationed  at  the  best  practicable  vantage 
point(s)  (on  the  lower  platform  level, 
and  upper  platform  level)  of  the 
Harmony  Platform  to  monitor  the 
applicable  buffer  and  exclusion  zone  for 
marine  mammals  during  the  conductor 
pipe  installation  activities.  For  the 
buffer  zone,  two  PSOs  shall  be  stationed 
on  the  upper  platform  level.  For  the 
exclusion  zone,  one  PSO  shall  be 
concurrently  stationed  on  the  lower 
platform  level.  The  lower  platform  level 
shall  be  illuminated  during  nighttime 
visual  observations.  PSOs  shall  have 
access  to  reticle  binoculars  (7  x  50 
Fujinon)  and  night-vision  devices.  PSO 
shifts  shall  last  no  longer  than  5  hours 
at  a  time.  PSOs  shall  also  make 
observations  during  daytime  periods 
when  the  pile-driving  activities  are  not 
occurring  for  comparison  of  animal 
abundance  and  behavior,  when  feasible. 
In  addition  to  monitoring  during  pile¬ 
driving  activities,  baseline  monitoring 
for  marine  mammals  shall  be  performed 
up  to  one  week  before  and  one  week 
after  conductor  pipe  installation 
activities,  as  well  as  selected  periods  in 
between  impact  hammer  pile-driving 
activities. 
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(c)  A  PSO  shall  record  the  following 
information  when  a  marine  mammal  is 
sighted: 

(i)  Species,  group  size,  age/size/sex 
categories  (if  determinable),  behavior 
when  first  sighted  and  after  initial 
sighting,  heading  (if  consistent),  bearing 
and  distance  from  platform,  sighting 
cue,  apparent  reaction  to  the  conductor 
pipe  installation  activities  (e.g.,  none, 
avoidance,  approach,  paralleling,  etc., 
and  including  responses  to  ramp-up), 
speed  of  travel,  and  duration  of 
presence;  and 

(ii)  Date,  time,  location,  activity  of  the 
conductor  pipe  installation  activities 
(including  whether  in  state  of  ramp-up 
or  shut-down),  monitoring  and 
mitigation  measures  implemented  (or 
not  implemented),  weather  conditions, 
Beaufort  sea  state  and  wind  force, 
visibility,  and  sun  glare;  and 

(iii)  The  data  listed  under  Condition 
6(c)(ii)  shall  also  be  recorded  at  the  start 
and  end  of  each  observation  watch,  and 
during  a  watch  whenever  there  is  a 
change  in  one  or  more  of  the  variables. 

(ivj  If  inclement  weather  conditions 
(i.e.,  fog,  rain,  or  rough  Beaufort  sea 
.state)  limits  or  impairs  the  PSO’s 
vi.sibility  of  the  water’s  surface  to  less 
than  30.5  m  (100  ft)  within  the  action 
area,  then  all  noise-generating 
conductor  pipe  installation  activities 
shall  bo  .stopped  until  vi.sibility 
imijrovos. 

(d)  Vi.sually  ob.sorvo  the  entire  extent 
of  the  in-water  buffer  zone  (KiO  dB  re 

1  pPa  Irmsl)  for  cetaceans  and  ])inni|)e(l.s 
and  in-wat(!r  exclusion  zone  (IttO  (IB  re 
1  pi’a  Irinsl  for  (Xitaceans  and  l‘K)  dB  re 
1  nl\i  |rins|  for  j)inni])(!ds  as  well  as  the 
in-air  hnlTer  zone  for  harbor  siials  (00  (IB 
re  20  pPa)  and  for  all  other  |)inni])e(i.s 
(100  (IB  re  20  pPa);  see  Table  2  |ahove| 
for  (li.slan(;(!s)  using  NlVBvS-(|nalifie(l 
P.SOs,  for  at  hiast  30  minutes  prior  to 
starting  the  impact  hammer  (day  or 
night).  If  the  P.SO  finds  a  marine 
mammal  within  tin;  exclusion  zone, 
I'ixxonMohil  mu.st  delay  the  ])il(!-(lriving 
activities  until  the  marine  mammal(.s) 
has  left  the  area.  If  the  P.SO  .se(;.s  a 
marine  mammal  that  surfaces,  then 
dives  below  the  surface,  the  PSO  shall 
wait  30  minutes.  If  the  PSO  .sees  no 
marine  mammals  during  that  time,  they 
should  assume  that  the  animal  has 
moved  beyond  the  exclusion  zone.  If  for 
any  reason  the  entire  exclusion  zone 
ra(iius  cannot  be  seen  for  the  entire  30 
minutes  (i.e.,  rough  seas,  fog,  darkness), 
or  if  marine  mammals  are  near, 
approaching,  or  in  the  exclusion  zone, 
the  impact  hammer  may  not  be  ramped- 
up. 

(e)  Implement  a  “ramp-up”  procedure 
when  starting  up  at  the  beginning  of 
pile-driving  activities,  which  means 


starting  with  an  initial  set  of  three 
strikes  from  the  impact  hammer  at  40% 
energy,  followed  by  a  30  second  waiting 
period,  then  two  subsequent  three  strike 
sets.  During  ramp-up,  the  PSOs  shall 
monitor  the  exclusion  zone,  and  if 
marine  mammals  are  sighted,  a  shut¬ 
down  shall  be  implemented.  Therefore, 
initiation  of  ramp-up  procedures  from 
shut-down  requires  that  the  PSOs  be 
able  to  view  the  full  exclusion  zone  as 
described  in  Condition  6(a)  (above). 

(f)  Shut-down  the  pile-driving 
activities  if  a  marine  mammal  is 
detected  approaching,  about  to  enter,  or 
located  within  the  relevant  exclusion 
zone  (as  defined  in  Table  2,  above).  A 
shut-down  means  all  operating  impact 
hammers  are  shut-down  (i.e.,  turned 
off).  If  any  marine  mammal  is  sighted 
within  the  relevant  exclusion  zone  prior 
to  pile-driving  activities,  the  hammer 
operator  (or  other  authorized 
individual)  shall  delay  conductor  pipe 
installation  activities  until  the  animal 
has  moved  outside  the  exclusion  zone 
or  the  animal  is  not  resighted  within  for 
15  minutes  for  species  with  shorter  dive 
durations  (.small  odontocetes  and 
pinnipeds)  or  30  minutes  for  species 
with  longer  dive  durations  (mysticetes 
and  large  odontocetes,  including  sperm, 
pygmy  and  dwarf  sperm,  killer,  and 
beaked  whales). 

(g)  Following  a  .shut-down,  the 
conductor  pipe  in.stallation  activities 
shall  not  resume  until  the  P.SO  has 
vi.sually  ()l)s(!rve(l  the  marine  maiumal(.s) 
exiting  the  exclusion  zone  and  is  not 
lik(!ly  to  return,  or  has  not  h(!en  seen 
within  th(!  (ixchision  zoik;  for  15 
minutes  lor  .s|)(!ci(!.s  with  shorter  dive 
durations  (small  odontocetes  and 
|)inni])e(ls)  or  30  iniimtes  lor  .s|)e(:ies 
with  longer  dive  durations  (mysticetes 
and  large  odontocetes,  including  sperm, 
|)yginy  and  dwarf  sperm,  kilhu',  and 
beaked  whales). 

(h)  h'oBowing  a  slml-down  and 
siihserjiuiut  animal  (le])artin(!,  conductor 
pij)e  in.stallation  activities  may  resume 
following  ramp-up  procedures 
de.scrihed  in  (Condition  6(e). 

(i)  To  facilitate  vi.sual  monitoring 
during  non-daylight  hours,  the 
(ixclu.sion  zones  .shall  be  illuminated  by 
lights  to  allow  for  more  effective 
viewing  of  the  area  by  the  PSO  on-duty. 

(j)  In-Water  Monitoring — Acoustic 
monitoring  shall  be  performed  at  a 
minimum  of  two  fixed  stations  located 
at  10  m  and  approximately  325  m  from 
the  conductor  pipe  sound  source.  The 
following  general  approach  shall  be 
used  to  measure  in-water  sound  levels: 

(k)  Acoustic  monitoring  shall  be 
conducted  over  the  entire  pile-driving 
period  for  each  conductor  pipe,  starting 
approximately  1  hour  prior  to  pile¬ 


driving  through  1  hour  after  impact 
hammering  has  stopped.  Pre-  and  post¬ 
hammer  pile-driving  data  shall  be  used 
to  determine  ambient/background  noise 
levels. 

(i)  A  stationary  hydrophone  system 
with  the  ability  to  measure  and  record 
sound  pressure  levels  (SPL)  shall  be 
deployed  at  a  minimum  of  two 
monitoring  locations.  SPLs  shall  be 
recorded  in  voltage,  converted  to 
microPascals  (pPa),  and  post- processed 
to  decibels  (dB  [re  1  pPa]).  For  the  first 
conductor  pipe  installation, 
hydrophones  shall  be  placed  at  10±1  m 
and  at  325±33  m  from  the  conductor 
pipe  at  depths  ranging  from  10  to  30  m 
below  the  water  surface  to  avoid 
potential  interferences  for  surface  water 
energy,  and  to  target  the  depth  range  of 
maximum  occurrence  of  marine 
mammal  most  likely  in  the  area  during 
the  project.  If  necessary,  additional 
hydrophone  mooring  systems  shall  be 
deployed  at  additional  distances  and/or 
depths.  Following  each  successive 
conductor  pipe  installation,  the  water 
depth  and  geographical  orientation  of 
the  hydrophone  may  be  changed  to 
validate  modeled  SPLs  at  varying  water 
rhipths  and  direction. 

(ii)  At  a  minimum,  the  following 
sound  data  shall  he  analyzed  (post- 
jaocessed)  from  recorded  sound  levels: 
Absolute  ])eak  overpressure  and  under 
])r(;.ssure  hwels  for  each  conductor  pij)e: 
average,  inininunn,  and  inaxinnnn 
.sound  ])r(!s.snre  hwels  (rins),  integrated 
from  3  I  Iz  to  21)  kl  Iz;  average  duration 
of  each  hannner  strike,  and  total  nimiher 
of  strikes  per  continuous  hammer  |)ile- 
(Iriving  jxaiod  for  each  conductor  |)i|)(!. 

(iii)  In  the  event  that  field 
measurements  indicate  different  .SPL 
(rms)  values  than  tho.se  |)r(!(licle(l  by 
modeling  for  either  the  maximum 
distances  of  tin;  hidfer  or  exclusion 
zones  from  the  .sound  source, 
(:()rre.s])on(ling  honndaries  for  the  hnffer 
and  exclusion  zones  shall  he  increased/ 
decreasrul  accordingly,  following  NMF.S 
notification  and  concurrence. 

(1)  In-Air  Monitoring — Rehirence 
mea.sur{;ment.s  shall  be  made 
approximately  10  to  20  m  from  the 
initial  hammer  .strike  po.sition  u.sing  a 
.stationary  microphone.  The  microphone 
shall  be  placed  as  far  away  from  other 
large  sound  sources  as  practical.  In-air 
sound  levels  shall  be  recorded  at  several 
points  around  the  base  of  the  Harmony 
Platform  at  sea  level  to  validate  modeled 
sound  levels.  Recorded  data  shall  be 
recorded  as  dB  (re  20  pPa)  for 
comparison  to  in-air  noise  thresholds 
for  Level  B  harassment  for  pinnipeds. 

7.  Reporting  Requirements 

ExxonMobil  is  required  to: 
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(a)  Submit  a  draft  report  on  all 
activities  and  monitoring  results  to  the 
Office  of  Protected  Resources,  NMFS, 
whhin  90  days  of  the  completion  of 
ExxonMobil’s  conductor  pipe 
installation  activities  at  the  Harmony 
Platform  in  the  Santa  Barbara  Channel 
off  the  coast  of  California.  This  report 
must  contain  and  summarize  the 
following  information: 

(i)  Dates,  times,  locations,  weather, 
sea  conditions  (including  Beaufort  sea 
state  and  wind  force),  and  associated 
activities  during  all  conductor  pipe 
installation  activities  and  marine 
mammal  sightings; 

(ii)  Species,  number,  location, 
distance  from  the  platform,  and 
behavior  of  any  marine  mammals,  as 
well  as  associated  conductor  pipe 
installation  activities  (e.g.,  number  of 
ramp-ups  and  shut-downs),  observed 
throughout  all  monitoring  activities. 

(iii)  An  estimate  of  the  number  (by 
species)  of  marine  mammals  that;  (A) 

Are  known  to  have  been  exposed  to  the 
pile-driving  activities  (based  on  visual 
observation)  at  received  levels  greater 
than  or  equal  to  160  dB  re  1  pPa  (rms), 
and/or  180  dB  re  1  pPa  (rms)  for 
cetaceans  and  greater  than  or  equal  to 
190  (IB  re  1  pPa  (rms)  for  pinnipeds 
with  a  discussion  of  any  .sj)ecific 
behaviors  tliose  individuals  exhibited; 
and  (B)  may  have  been  ex|)osed  (based 
on  modeled  Vcilims  for  the  impact 
liannner)  to  the  pil(;-(lriving  activities  at 
received  levels  gmatcu'  than  or  (Hpial  to 
1('>0  (IB  re  1  pPa  (rms),  and/or  ItU)  (IB 

r(!  1  pPa  (rms)  lor  (;(!la(:eans  and  gr(!aler 
than  ore(|nal  to  190  dB  re  1  pPa  (rms) 
lor  |)innip(!(ls  with  a  discussion  of  the 
nature  of  the  |)rohal)le  (:onse(|ueu(:es  of 
that  ex|)osure  ou  the  individuals  that 
hav(!  I)e(!n  exposed. 

(iv)  A  (les(;ri|)t ion  of  tin; 
im|)lementation  and  (‘ffectiveness  of  the; 
(A)  Terms  and  Conditions  of  the 
Biological  ()])ini()n’s  Incidentcd  Take 
.Statenumt  (ITS)  (attached);  and  (B) 
mitigation  mea.sures  of  the  Incidental 
llara.ssment  Authorization.  For  the 
Biological  Opinion,  the  re{)()rt  shall 
confirm  the  implementation  of  each 
Term  and  Condition,  as  well  as  any 
conservation  recommendations,  and 
describe  their  effectiveness  for 
minimizing  the  adverse  effects  of  the 
action  on  Endangered  Species  Act-listed 
marine  mammals. 

(1)  Submit  a  final  report  to  the  Chief, 
Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  NMFS, 
within  30  days  after  receiving  comments 
from  NMFS  on  the  draft  report.  If  NMFS 
decides  that  the  draft  report  needs  no 
comments,  the  draft  report  shall  be 
considered  to  be  the  final  report. 


8.  Reporting  Prohibited  Take 

In  the  unanticipated  event  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  this  Authorization,  such 
as  an  injury  (Level  A  harassment), 
serious  injury  or  mortality  (e.g., 
equipment  interaction,  and/or 
entanglement),  ExxonMobil  shall 
immediately  cease  the  specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  at  301- 
427-8401  and/or  by  email  to  Jolie. 
Harrison@noaa.gov  and  Howard. 
Goldstein@noaa.gov  and  the  West  Coast 
Regional  Stranding  Coordinator  [Justin. 
Greenman@noaa.gov),  The  report  must 
include  the  following  information: 

(a)  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident;  description  of 
the  circumstances  during  and  leading 
up  to  the  incident;  status  of  all  sound 
source  use  in  the  24  hours  preceding  the 
incident;  water  depth;  environmental 
conditions  (e.g.,  wind  speed  and 
direction,  Beaufort  sea  state,  cloud 
cover,  and  vi.sibility);  description  of 
marine  mammal  observations  in  tbc  24 
hours  preceding  the  incident;  species 
identification  or  description  of  the 
animal(s)  involved;  the  fate  of  the 
aiiimal(s);  and  photographs  or  video 
footage  of  the  animal  (if  (xpiipinent  is 
available). 

Activities  shall  not  resume  until 
NMF.S  is  able  to  r(;vi(!W  tlu! 
circnin.stances  of  the  inobibited  take. 
NMF.S  shall  work  with  ExxonMobil  to 
determine  what  is  neces.sary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMI*A 
(:om|)lian('.e.  ExxonMobil  may  not 
resume  their  activities  until  noliluMl  hy 
NMF.S  via  letter,  email,  or  tele|)h()ne. 

Repot  Hug  an  Injured  or  Dead  Marine 
Mannnal  with  an  Unkitown  Ganse  of 
Death — In  the  (ivent  that  ExxonMobil 
(li.scovers  an  injur(;(l  or  (Uxid  marine 
mannnal,  and  the  huid  1\S()  deterinimis 
that  the  cau.se  of  the  injury  or  death  is 
unknown  and  the  death  is  relatively 
recent  (i.e.,  in  less  than  a  moderate  state 
of  decomposition  as  described  in  the 
next  paragraph),  ExxonMobil  shall 
immediately  report  the  incident  to  the 
Chief  of  the  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  at  301-427-8401,  and/or  by 
email  to  JoIie.Harrison@noaa.gov  and 
Howord.Goldstein@noaa.gov,  and  the 
NMFS  West  Coast  Regional  Office  (1- 
866-767-6114)  and/or  by  email  to  the 
West  Coast  Regional  Stranding 
Coordinator  [Justin. Greenman@ 
noaa.gov).  The  report  must  include  the 
same  information  identified  in 


Condition  8(a)  above.  Activities  may 
continue  while  NMFS  reviews  the 
circumstances  of  the  incident.  NMFS 
shall  work  with  ExxonMobil  to 
determine  whether  modifications  in  the 
activities  are  appropriate. 

Reporting  an  Injured  or  Dead  Marine 
mammal  Not  Related  to  the  Activities — 
In  the  event  that  ExxonMobil  discovers 
an  injured  or  dead  marine  manunal,  and 
the  lead  PSO  determines  that  the  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  Condition 
2  of  this  Authorization  (e.g.,  previously 
wounded  animal,  carcass  with  moderate 
to  advanced  decomposition,  or 
scavenger  damage),  ExxonMobil  shall 
report  the  incident  to  the  Chief  of  the 
Permits  and  Conservation  Division, 
Office  of  Protected  Resources,  NMFS,  at 
301-427-8401,  and/or  by  email  to 
Jolie.Harrison@noaa.gov  and 
Howard.Goldstein@noaa.gov,  and  the 
NMFS  West  Coast  Regional  Office  (1- 
866-767-6114)  and/or  by  email  to  the 
West  Coast  Regional  Stranding 
Coordinator  [Justin. Greenman@ 
noao.gov),  within  24  hours  of  the 
discovery.  ExxonMobil  shall  provide 
photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
.stranded  animal  sighting  to  NMFS  and 
tbe  Marine  Mammal  Stranding  Network. 
Activities  may  continue  while  NMFS 
r(!view.s  the  circumstances  of  the 
incident. 

9.  En(lang(!r(!(l  .Species  Act  Biological 
Opinion  and  incidental  Tak(!  .Statement 
ExxonMobil  is  re(piire(l  to  comply  with 
the  Terms  and  Conditions  of  the  IT.S 
(:()rres|)on(ling  to  NMF.S’s  Biological 
Opinion  i.ssiied  to  both  I'ixxonMohil  and 
NMF.S’s  Office  of  Protecl(!(l  Ke.somces 
(attached). 

10.  A  copy  of  this  Authorization  and 
the  IT.S  nm.st  he  in  tin;  iXKS.session  of.dl 
contractors  and  P.SO(s)  operating  under 
the  authority  of  this  Incidental 

I  lara.ssment  Anthorization. 

11.  Penalties  and  I'ermit  .Sanction.s — 
Any  p(!rson  who  violates  any  provision 
of  this  II  lA  is  subject  to  civil  and 
criminal  penalties,  permit  .sanctions, 
and  forfeiture  as  authorized  under  the 
MMPA. 

12.  This  IHA  may  be  modified, 
.suspended  or  withdrawn  if  ExxonMobil 
fails  to  abide  by  the  conditions 
prescribed  herein  or  if  the  authorized 
taking  is  having  more  than  a  negligible 
impact  on  the  species  or  stock  of 
affected  marine  mammals,  or  if  there  is 
an  unmitigable  adverse  impact  on  the 
availability  of  such  species  or  stocks  for 
subsistence  uses. 

Request  for  Public  Comments 

NMFS  requests  comments  on  our 
analysis,  the  draft  authorization,  and 
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any  other  aspect  of  the  notice  of 
proposed  IHA  for  ExxonMobil’s 
proposed  installation  of  conductor  pipes 
via  hydraulic  hammer  driving  at 
Harmony  Platform,  Santa  Ynez 
Production  Unit,  located  in  the  Santa 
Barbara  Channel  offshore  of  California. 
Please  include  with  your  comments  any 
supporting  data  or  literature  citations  to 
help  inform  our  final  decision  on 
ExxonMobil’s  request  for  an  MMPA 
authorization. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forw^arding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dntod:  Juno  25,  2014. 

Perry  F.  Gayaldo, 

Deputy  Dircc-tor,  Office  of  Protected 
liesources.  National  Marine  Fisheries  Service. 
|I  K  Doc.  2014-15224  Filed  6-27-14;  8:45  am) 
BILLING  CODE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

RIN  0648-XD229 

Takes  of  Marine  Mammals  Incidental  to 
Specified  Activities;  Taking  Marine 
Mammals  Incidental  to  a  Geohazard 
Survey  in  the  Beaufort  Sea,  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice;  issuance  of  an  incidental 
harassment  authorization. 


SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA)  regulations,  notice  is  hereby 
given  that  NMFS  has  issued  an 
Incidental  Harassment  Authorization 
(IHA)  to  BP  Exploration  (Alaska)  Inc. 
(BP)  to  take  marine  mammals,  by 
harassment,  incidental  to  conducting  a 
shallow  geohazard  survey  in  Foggy 
Island  Bay,  Beaufort  Sea,  Alaska,  during 
the  2014  open  water  season. 

DATES:  Effective  July  1,  2014,  through 
September  30,  2014. 

ADDRESSES:  Electronic  copies  of  the 
IHA,  application,  and  associated 
Environmental  Assessment  (EA)  and 
Finding  of  No  Significant  Impact 
(FONSI)  may  be  obtained  by  writing  to 
Jolie  Harrison,  Supervisor,  Incidental 
Take  Program,  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  National  Marine 
Fisheries  Service,  1315  East-West 
Highway,  Silver  Spring,  MD  20910, 


telephoning  the  contact  listed  below 
(see  FOR  FURTHER  INFORMATION  CONTACT), 
or  visiting  the  Internet  at:  http://www. 
nmfs.noaa.gov/pr/perrnits/ 
incidental.htm.  Documents  cited  in  this 
notice  may  also  be  viewed,  by 
appointment,  during  regular  business 
hours,  at  the  aforementioned  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Candace  Nachman,  Office  of  Protected 
Resources,  NMFS,  (301)  427-8401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  IJ.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional,  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  a  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Authorization  for  incidental  takings 
shall  be  granted  if  NMFS  finds  that  the 
taking  will  have  a  negligible  impact  on 
the  species  or  stock(s),  will  not  have  an 
immitigable  adverse  impact  on  the 
availability  of  the  species  or  .stock(s)  for 
subsistence  uses  (where  relevant),  and  if 
the  permissible  methods  of  taking,  other 
means  of  effecting  the  least  practicable 
impact  on  the  species  or  stock  and  its 
habitat,  and  requirements  pertaining  to 
the  mitigation,  monitoring  and  reporting 
of  such  takings  are  set  forth.  NMFS  has 
defined  “negligible  impact”  in  50  CFR 
216.103  as  “.  .  .  an  impact  resulting 
from  the  specified  activity  that  cannot 
be  reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival.” 

Except  with  respect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “harassment”  as:  “any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering  [Level  B 
harassment].” 

Summary  of  Request 

On  February  4,  2014,  NMFS  received 
an  application  from  BP  for  the  taking  of 
marine  mammals  incidental  to 
conducting  a  shallow  geohazard  survey. 


NMFS  determined  that  the  application 
was  adequate  and  complete  on  March  6, 
2014. 

BP  proposes  to  conduct  a  shallow 
geohazard  survey  in  Federal  and  state 
waters  of  Foggy  Island  Bay  in  the 
Beaufort  Sea  during  the  open-water 
.season  of  2014.  The  activity  would 
occur  between  July  1  and  September  30; 
however,  airgun  and  other  sound  source 
equipment  operations  would  cease  on 
August  25.  The  following  .specific 
aspects  of  the  activity  are  likely  to  ro.sult 
in  the  take  of  marine  mammals:  Airguns 
and  scientific  sonars/devices.  'I’ake,  by 
Level  B  hara.ssment  only,  of  9  marine 
mammal  .species  is  anticipated  to  result 
from  the  specified  activity. 

Description  of  the  Specified  Activity 

Overview 

HP’s  proposed  shallow  geohazard 
survey  would  con.si.st  of  two  phases:  A 
site  survey  and  a  sonar  survey.  During 
the  fir.st  phase,  the  Site  Survey,  the 
emphasis  is  on  obtaining  shallow 
geohazard  data  using  an  airgun  array 
and  a  towed  streamer.  During  the 
.second  phase,  the  Sonar  Survey,  data 
will  be  acquired  both  in  the  Site  Survey 
location  and  sub.sea  pipeline  corridor 
area  (see  Figure  1  in  HP’s  application) 
using  the  multibeam  echo.sounder, 
sidescan  sonar,  subbottom  profiler,  and 
the  magnetometer.  The  total  discharge 
volume  of  the  airgun  array  will  not 
exceed  30  cubic  inches  (in^). 

The  purpose  of  the  proposed  shallow 
geohazard  survey  is  to  evaluate 
development  of  the  Liberty  field.  The 
Liberty  reservoir  is  located  in  federal 
waters  in  Foggy  Island  Bay  about  8 
miles  (mi)  east  of  the  Endicott  Satellite 
Drilling  Island.  The  project’s  preferred 
alternative  is  to  build  a  gravel  island 
situated  over  the  reservoir.  In  support  of 
the  preferred  alternative,  a  Site  Survey 
is  planned  with  an  emphasis  on 
obtaining  two-dimensional  high- 
resolution  shallow  geohazard  data  using 
an  airgun  array  and  a  towed  streamer. 
Additional  infrastructure  required  for 
the  preferred  alternative  would  include 
a  subsea  pipeline.  A  Sonar  Survey, 
using  multibeam  echosounder,  sidescan 
sonar,  subbottom  profiler,  and 
magnetometer  is  proposed  over  the  Site 
Survey  location  and  subsea  pipeline 
corridor  area.  The  purpose  of  this 
proposed  survey  is  to  evaluate  the 
existence  and  location  of  archaeological 
resources  and  potential  geologic  hazards 
on  the  seafloor  and  in  the  shallow 
subsurface. 

Dates  and  Duration 

The  planned  start  date  is 
approximately  July  1,  2014,  with  data 
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acquisition  beginning  when  open  water 
conditions  allow.  The  survey  is 
expected  to  take  approximately  20  days 
to  complete,  not  including  weather 
downtime.  Each  phase  of  the  survey 
(i.e.,  site  survey  and  sonar  survey)  has 
an  expected  duration  of  7.5  days  based 
on  a  24-hour  workday.  Between  the  first 
and  second  phase,  the  operations  will 
be  focused  on  changing  equipment  for 
about  5  days  [i.e.,  no  active  sound 
sources  woidd  be  used  to  acquire  data 
during  this  time).  To  limit  potential 
impacts  to  the  bowhead  whale  fall 
migration  and  .subsistence  hunting, 
airgun  and  sonar  operations  will 
cxmclude  by  midnight  on  August  25. 
Demobilization  of  equipment  woidd 
continue  after  airgun  and  sonar 
operations  end  hut  would  he  comjileted 
by  .September  30.  Therefore,  the  dates 
for  the  IHA  are  July  1  through 
.September  30,  2014. 

Specified  Geographic  Region 

The  proposed  shallow  geohazards 
survey  would  occur  in  Federal  and  state 
waters  of  Foggy  Island  Bay  in  the 
Beaufort  Sea,  Alaska.  The  project  area 
lies  mainly  within  the  Eiherty  Unit  hut 
also  includes  portions  of  the  Duck 
Island  Unit,  as  well  as  non-unit  areas. 
Figure  1  in  BP’s  application  outlines  the 
])ropo.sed  survey  acqui.sition  areas, 
including  proposed  boundaries  for  the 
two  phases  of  the  project.  The  Phase  1 
Site  Survey,  focu.sed  on  obtaining 
shallow  geohazard  data  using  an  airgun 
array  and  towed  .streamer,  will  occur 
within  approximately  12  mi^.  The  Phase 
2  Sonar  Survey  will  occur  over  the  Site 
Survey  area  and  over  approximately  5 
mi^  within  the  29  mi^  area  identified  in 
Figure  1  of  BP’s  application.  Water 
depth  in  this  area  ranges  from  about  2- 
24  ft.  Activity  outside  the  area 
delineated  in  Figure  1  of  BP’s 
application  may  include  vessel  turning 
while  using  airguns,  vessel  transit,  and 
other  vessel  movements  for  project 
support  and  logistics.  The  approximate 
boundaries  of  the  two  survey  areas  are 
between  70°14'10"  N.  and  70°20'20"  N. 
and  between  147°29'05"  W.  and 
148°52'30"W. 

Detailed  Description  of  Activities 

The  activities  associated  with  the 
proposed  shallow  geohazard  survey 
include  vessel  mobilization,  navigation 
and  data  management,  housing  and 
logistics,  and  data  acquisition.  The 
Notice  of  Proposed  IHA  (79  FR  21522, 
April  16,  2014)  contains  a  full  detailed 
description  of  the  shallow  geohazard 
survey,  including  sound  source 
information.  That  information  has  not 
changed  and  is  therefore  not  repeated 
here. 


Comments  and  Responses 

A  Notice  of  Proposed  IHA  was 
published  in  the  Federal  Register  on 
April  16,  2014  (79  FR  21522)  for  public 
comment.  During  the  30-day  public 
comment  period,  NMFS  received  three 
comment  letters  from  the  following:  The 
Marine  Mammal  Commi.ssion  (MMC) 
and  two  private  citizens.  All  of  the 
public  comments  received  on  the  Notice 
of  Propo.sed  IHA  are  available  on  the 
Internet  at:  http://www.nmfs.noaa.gov/ 
pr/pdfs/perinits/hpjiberty_ 
connnents.pdf.  Following  is  a  summary 
of  the  comments  and  NMFS’  re.sponses. 

Comment  1:  One  private  citizen  letter 
reque.stod  denial  of  the  IHA  because  of 
the  harm  to  the  environment.  The  other 
private  citizen  letter  requested  denial  of 
the  IHA  because  of  the  pollution  that 
would  be  caused  by  the  activity. 

Response:  As  described  in  detail  in 
the  propo.sed  IHA  notice  and 
summarized  here,  the  only  anticipated 
imjiacts  from  the  shallow  geohazard 
survey  is  short-term  changes  in  behavior 
of  a  few  marine  mammal  .species.  BP  has 
de.signed  the  .survey  to  avoid  the  jieak 
times  of  year  when  cetaceans  are 
present  in  the  vicinity.  Moreover, 
seismic  surveys  will  not  cau.se  long-term 
harm  to  or  cause  pollution  of  the  marine 
environment.  BP  is  required  to 
implement  mitigation  and  monitoring 
measures  (described  later  in  this 
document)  to  minimize  impacts  to 
marine  mammals  and  their  habitats. 

Comment  2:  The  MMC  states  that 
NMFS  has  proposed  takes  associated 
with  the  use  of  the  seismic  airguns; 
however,  no  takes  were  proposed  for  the 
use  of  the  other  sound  sources, 
including  the  multibeam  echosounder, 
sidescan  sonar,  and  sub-bottom  profiler. 
Of  particular  concern  to  the  MMC  is  the 
lack  of  proposed  takes  associated  with 
the  sub-bottom  profiler,  a  non- 
impulsive,  intermittent  sound  source. 
Researchers  have  observed  that  various 
species  of  marine  mammals,  including 
harbor  porpoises,  respond  to  sound 
from  sources  with  characteristics  similar 
to  a  sub-bottom  profiler  and  at  received 
levels  below  160  dB  re  1  pPa.  The 
temporal  and  spectral  characteristics  of 
such  sources  suggest  that  a 
precautionary  Level  B  harassment 
threshold  of  120  dB  re  1  pPa  should  be 
used  when  establishing  harassment 
zones,  estimating  takes,  and  developing 
mitigation  measures.  The  MMC 
recommends  that  NMFS  require  BP  to 
(1)  include  take  estimates  resulting  from 
the  use  of  the  sub-bottom  profiler  based 
on  the  120-dB  re  1  pPa  threshold  and  (2) 
revise  its  monitoring  measures  as 
necessary  to  include  monitoring  of  sub¬ 
bottom  profiler  activities. 


Response:  Intermittent  sounds  can  be 
defined  as  either  impulsive  or  non- 
impulsive.  Impulsive  sounds  have  been 
defined  as  sounds  which  are  typically 
transient,  brief  (<1  sec),  broadband,  and 
consist  of  a  high  peak  pressure  with 
rapid  rise  time  and  rapid  decay  (ANSI, 
1986;  NIOSH,  1998).  Sub-bottom 
profiler  signals  have  durations  that  are 
typically  very  brief  (<1  .sec),  with 
temporal  characteri.stics  that  more 
clo.sely  resemble  those  of  impuksive 
.sounds  than  non-impulsive  sounds, 
which  typically  have  more  gradual  rise 
times  and  longer  decays  (ANSI,  1995; 
NIOSH,  1998).  With  regard  to  behavioral 
thresholds,  we  therefore  consider  the 
temporal  and  spectral  characteristics  of 
sub-bottom  profiler  signals  to  more 
closely  resemble  those  of  an  impul.se 
.sound.  Additionally,  a  suh-hottom 
profiler’s  “rapid  .staccato”  of  pulse 
trains  is  emitted  in  a  similar  fashion  as 
odontocete  echolocation  click  trains. 
Research  indicates  that  marine 
mammals,  in  general,  have  extremely 
fine  auditory  temporal  resolution  and 
can  detect  each  signal  .separately  (e.g., 

All  et  ah,  1988;  Dolphin  et  ah,  1995; 
.Supin  and  Popov,  1995;  Mooney  et  ah, 
2009),  e.specially  for  species  with 
echolocation  capabilities.  Therefore, 
marine  mammals  would  likely  perceive 
sub-bottom  profiler  signals  as  being 
impulsive.  Consequently,  the  160-dB 
threshold  (typically  associated  with 
impulsive  sources)  is  more  appropriate 
than  the  120-dB  threshold  (typically 
associated  with  continuous  sources)  for 
estimating  takes  by  behavioral 
harassment  incidental  to  use  of  such 
sources. 

Regardless  of  which  threshold  is  used 
to  estimate  Level  B  harassment  take, 
based  on  the  160  dB  and  120  dB  radii, 
less  than  0.1  beluga  whales  and  less 
than  0.1  bowhead  whales  would  be 
exposed  at  either  sound  level.  Based  on 
this  information,  any  take  that  may 
potentially  occur  from  the  sub-bottom 
profiler  is  already  accounted  for  in  the 
authorized  take  estimates.  Therefore, 
NMFS  has  not  increased  the  take 
estimates.  Moreover,  NMFS  determined 
that  additional  monitoring  measures  are 
not  necessary  to  include  monitoring 
specifically  for  sub-bottom  profilers. 
Protected  Species  Observers  (PSOs)  will 
be  on-duty  during  all  daylight  hours 
(with  no  periods  of  darkness  anticipated 
until  mid-August).  The  distances  to  the 
160-  and  120-dB  isopleths  from  the  sub¬ 
bottom  profiler  are  30  m  and  450  m, 
respectively.  Therefore,  additional 
monitoring  measures  beyond  those 
already  required  are  not  needed  to 
observe  this  zone. 

Comment  3:  According  to  the  MMC, 
an  accurate  characterization  of  the  size 
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of  the  harassment  zone  is  necessary  for 
obtaining  reliable  estimates  of  the 
numbers  of  animals  taken.  The  MMC 
disagrees  with  using  the  area  of  a  circle 
to  estimate  the  size  of  the  ensonified 
area.  According  to  the  MMC,  this  would 
only  be  correct  if  the  sound  source  were 
stationary.  For  surveys  in  which  the 
source  is  moving  (i.e.,  towed  airgun 
arrays),  the  ensonified  area  should 
instead  be  based  on  the  total  linear 
distance  surveyed  by  the  vessel  in  a  day, 
taking  into  account  the  distance  to  the 
Level  B  harassment  threshold,  which 
would  presumably  produce  an  area 
greater  than  that  calculated  by  using  the 
area  of  a  circle.  BP  and  NMFS  should 
use  that  revised  estimate  of  the 
ensonified  area  to  determine  the 
numbers  of  animals  that  could  be  taken. 
The  MMC  recommends  that  NMFS 
require  BP  to  recalculate  take  estimates 
for  beluga  and  bowhead  whales  and 
ringed,  bearded,  and  spotted  seals 
incidental  to  seismic  airguns  using  the 
revised  ensonified  area  estimate  for  a 
moving  sound  source.  The  MMC  further 
recommends  that  NMFS  require  BP  to 
estimate  take  incidental  to  the  use  of  the 
sub-bottom  profiler  based  on  an 
ensonified  area  for  the  sub-bottom 
profiler  for  a  moving  sound  source. 


Response:  In  shallow  water 
heterogeneous  environments  (such  as 
that  for  the  proposed  survey), 
propagation  conditions  change  as  the 
vessel  moves;  therefore,  using  the  total 
linear  distance  surveyed  by  the  vessel  in 
a  day  would  not  necessarily  result  in 
estimates  that  are  any  more  accurate 
than  the  method  of  using  the  area  of  a 
circle.  In  deeper  water  with  more 
constant  oceanographic  and  bathymetric 
conditions,  a  complex  polygon  based  on 
propagation  modeling  is  likely  a  better 
method  to  employ.  However,  BP  will 
conduct  surveys  in  extremely  shallow 
water  (generally  less  than  about  30  ft). 
NMFS  agrees  that  the  methods  used  to 
calculate  take  provide  an  accurate 
representation  of  the  numbers  of  marine 
mammals  that  may  potentially  occur  in 
the  Level  B  harassment  zone.  As 
explained  in  the  response  to  Comment 
2,  NMFS  determined  that  additional 
takes  do  not  need  to  be  added  as  a  result 
of  use  of  the  sub-bottom  profiler. 

Comment  4:  The  MMC  states  that  BP 
has  proposed  that  observers  would 
monitor  for  marine  mammals  30 
minutes  before  and  during  the  proposed 
activities.  NMFS  agreed  with  that 
approach  but  did  not  include  a 
requirement  for  post-activity 


monitoring.  The  MMC  states,  in  general, 
post-activity  monitoring  is  needed  to 
ensure  that  marine  mammals  are  not 
taken  in  unexpected  or  unauthorized 
ways  or  in  unanticipated  numbers. 

Some  types  of  taking  (e.g.,  taking  by 
death  or  serious  injury)  may  not  be 
observed  until  after  the  activity  has 
ceased.  Post-activity  monitoring  is  the 
best  way,  and  in  some  situations  may  be 
the  only  reliable  way,  to  detect  certain 
impacts.  Accordingly,  the  MMC 
recommends  that  NMFS  require  BP  to 
monitor  for  marine  mammals  30 
minutes  before,  during,  and  30  minutes 
after  the  proposed  activities. 

Response:  NMFS  has  included  a 
requirement  in  the  IHA  that  observers 
monitor  for  marine  mammals  30 
minutes  before,  during,  and  30  minutes 
after  the  use  of  the  seismic  airguns  and 
other  active  sound  sources. 

Description  of  Marine  Mammals  in  the 
Area  of  the  Specified  Activity 

The  Beaufort  Sea  supports  a  diverse 
assemblage  of  marine  mammals.  Table  1 
lists  the  12  marine  mammal  species 
under  NMFS  jurisdiction  with 
confirmed  or  possible  occurrence  in  the 
proposed  project  area. 
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Seasonality 


Endangered; 

Depleted 


Balaena 


mvsticetus 


Eschrichtius 

robustus 


Endangered,  threatened,  or  species  of  concern  under  the  Endangered  Species  Act  (liSA);  Depleted  under  the  MM  PA 


The  highlighted  (grayed  out)  species 
in  Table  1  are  so  rarely  sighted  in  the 
central  Alaskan  Beaufort  Sea  that  their 
presence  in  the  proposed  project  area, 
and  therefore  take,  is  unlikely.  Minke 
whales  are  relatively  common  in  the 
Bering  and  southern  Cdiukchi  seas  and 
have  recently  also  been  sighted  in  the 
northea.stern  (ihukchi  Sea  (Aerts  at  al., 
2013;  Cilarke  at  al.,  2013).  Minke  whales 
are  rare  in  the  Beaufort  Sea.  They  have 
not  heiiu  reported  in  the  Beaufort  Sea 
(luring  the  Bowluiad  Whale  A(!rial 


Survey  Project /Aerial  Surveys  of  Arctic 
Marine  Mammals  (BWASP/ASAMM) 
surveys  (Clarke  at  al.,  2011, 2012;  2013; 
Monnet  and  Treacy,  2005),  and  there 
was  only  one  oh.servation  in  2007 
during  vessel-based  surv(;ys  in  the 
region  (Funk  at  al.,  2010).  Humpback 
whales  have  not  generally  been  found  in 
the  Arctic  Ocean.  llow(!V(;r,  .subsi.stence 
hunters  have  spotted  humj)hack  whahis 
in  low  numbers  around  Barrow,  and 
there  have  been  s(!veral  confirmed 
sightings  of  humpback  whales  in  the 


northeastern  Chukchi  Sea  in  recent 
years  (Aerts  at  al.,  2013;  Clarke  at  al., 
2013).  The  first  confirmed  sighting  of  a 
humpback  whale  in  the  Beaufort  Sea 
was  recorded  in  August  2007  (Ha.shagen 
at  al.,  2009)  when  a  cow  and  calf  wcm; 
observed  54  mi  (;a.st  of  l^)int  Barrow.  No 
additional  .sightings  have  been 
(locumcmted  in  the  Beaufort  S(!a. 
Narwhal  are  common  in  the  waters  of 
northern  (Canada,  we.st  Creenland,  and 
in  the  European  Arctic,  hut  randy  occur 
in  the  Beaufort  Sea  (COSEWIC,  2004). 


Table  1.  Marine  mammal  species  with  confirmed  or  possible  occurrence  in  the  seismic  survey  area. 


Common 

Name 


Odontocetes 


Scientific 

Name 


Delnhinaoterus 


leucas 


Beluga  whale 
(Beaufort  Sea 
stock) 


Killer  whale  1  Orcinus  orca 


Harbor 

porpoise 


Phocoena 


hocoena 


Mysticetes 

Bowhead 

whale 


Gray  whale 


Pinnipeds 

Bearded  seal  Erigathus 
(Beringia  barbatus 


Ringed  seal  I  Phoca  hisnida 
(Arctic  stock) 


Spotted  seal  1  Phoca  lareha 


Ribbon  seal  Histriophoca 
fasciata 


Status 


Threatened; 

Depleted 


Threatened; 

Depleted 


Species  of 
concern 


Occurrence 


Common 


Occasional/ 

Extralimital 


Occasional/ 

Extralimital 


Mostly  spring 
and  fall  with 
some  in 
summer 


Range 

Abundance 

Russia  to 
Canada 

39,258 

California  to 
Alaska 

552 

California  to 
Alaska 

48,215 

■5% 

Common 

Mostly  spring 
and  fall  with 
some  in 

summer 

Russia  to 
Canada 

16,892 

Somewhat 

common 

Mostly 

summer 

Mexico  to  the 
U.S.  Arctic 
Ocean 

19,126 

Common 

Spring  and 
summer 

Bering, 
Chukchi,  and 
Beaufort  Seas 

155,000 

Common 

Year  round 

Bering, 
Chukchi,  and 
Beaufort  Seas 

300,000 

Common 

Summer 

•lapan  to  U.S. 
Arctic  Ocean 

141,479 

Occasional 

Summer 

Russia  to 
U.S.  Arctic 
Ocean 

49,000 
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Only  a  handful  of  sightings  have 
occurred  in  Alaskan  waters  (Allen  and 
Angliss,  2013).  These  three  species  are 
not  considered  further  in  this  IHA 
notice.  Both  the  walrus  and  the  polar 
bear  could  occur  in  the  U.S.  Beaufort 
Sea;  however,  these  species  are 
managed  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS)  and  are  not 
considered  further  in  this  IHA. 

The  Beaufort  Sea  is  a  main  corridor  of 
the  bowhead  whale  migration  route.  The 
main  migration  periods  occur  in  spring 
from  April  to  June  and  in  fall  from  late 
August/early  September  through 
October  to  early  November.  During  the 
fall  migration,  several  locations  in  the 
U.S.  Beaufort  Sea  serve  as  feeding 
grounds  for  bowhead  whales.  Small 
numbers  of  bowhead  whales  that  remain 
in  the  U.S.  Arctic  Ocean  during  summer 
also  feed  in  these  areas.  The  U.S. 

Beaufort  Sea  is  not  a  main  feeding  or 
calving  area  for  any  other  cetacean 
species.  Ringed  seals  breed  and  pup  in 
the  Beaufort  Sea;  however,  this  does  not 
occur  dming  the  summer  or  early  fall. 
Further  information  on  the  biology  and 
local  distribution  of  these  species  can  be 
found  in  BP’s  application  (see 
ADDRESSES)  and  the  NMFS  Marine 
Mammal  Stock  Assessment  Reports, 
which  are  available  online  at:  http:// 
www.nmfs.noaa.gov/pr/species/. 

Potential  Effects  of  the  Specified 
Activity  on  Marine  Mammals 

'I'his  section  includes  a  summary  and 
discussion  of  the  ways  that  the  types  of 
stre.s.sors  associated  with  the  specified 
activity  (e.g.,  .seismic  airgun,  side.scan 
sonar,  subbottom  profiler,  vo.ssel 
movement)  have  been  observed  to  or  an; 
thought  to  impact  marine  mammals. 

This  .section  may  include  a  discussion 
of  known  effects  that  do  not  ri.se  to  the 
level  of  an  MMPA  lake  (for  example, 
with  acou.stics,  we  may  include  a 
di.scu.s.sion  of  studies  that  showed 
animals  not  reacting  at  all  to  sound  or 
exhibiting  barely  measurable 
avoidance).  The  discussion  may  also 
include  reactions  that  we  consider  to 
rise  to  the  level  of  a  take  and  those  that 
we  do  not  consider  to  rise  to  the  level 
of  a  take.  This  section  is  intended  as  a 
background  of  potential  effects  and  does 
not  consider  either  the  specific  manner 
in  which  this  activity  will  be  carried  out 
or  the  mitigation  that  will  be 
implemented  or  how  either  of  those  will 
shape  the  anticipated  impacts  from  this 
specific  activity.  The  “Estimated  Take 
by  Incidental  Harassment”  section  later 
in  this  document  will  include  a 
quantitative  analysis  of  the  number  of 
individuals  that  are  expected  to  be  taken 
by  this  activity.  The  “Negligible  Impact 
Analysis”  section  will  include  the 


analysis  of  how  this  specific  activity 
will  impact  marine  mammals  and  will 
consider  the  content  of  this  section,  the 
“Estimated  Take  by  Incidental 
Harassment”  section,  the  “Mitigation” 
section,  and  the  “Anticipated  Effects  on 
Marine  Mammal  Habitat”  section  to 
draw  conclusions  regarding  the  likely 
impacts  of  this  activity  on  the 
reproductive  success  or  survivorship  of 
individuals  and  from  that  on  the 
affected  marine  mammal  populations  or 
stocks. 

Operating  active  acoustic  sources, 
such  as  airgun  arrays,  has  the  potential 
for  adverse  effects  on  marine  mammals. 
The  majority  of  anticipated  impacts 
would  be  from  the  use  of  acoustic 
sources. 

The  effects  of  sound  from  airgun 
pulses  might  include  one  or  more  of  the 
following:  Tolerance,  masking  of  natural 
sounds,  behavioral  disturbance,  and 
temporary  or  permanent  hearing 
impairment  or  non-auditory  effects 
(Richardson  et  ah,  1995).  However,  for 
reasons  discussed  in  the  proposed  IHA, 
it  is  unlikely  that  there  would  be  any 
cases  of  temporary,  or  especially 
permanent,  hearing  impairment 
resulting  from  BP’s  activities.  As 
outlined  in  previous  NMFS  documents, 
the  effects  of  noi.so  on  marine  mammals 
are  highly  variable,  often  depending  on 
species  and  contextual  fac:tor.s  (based  on 
Richardson  et  ah,  1995). 

In  th(!  “l^)tontial  Idfects  of  the 
S])ecifiod  Activity  on  Marine  Mammals” 
section  of  the  Notice  of  I’roposed  IHA 
(79  FR  21522,  April  Ki,  2014),  NMFS 
included  a  (jualitative  di.scn.ssion  of  the 
different  ways  that  BP’s  2014  shallow 
geohazard  survey  j)rogram  may 
j)otentially  affect  marine  mammals.  The 
di.scn.ssion  foc:u.sed  on  information  and 
data  regarding  potential  acoustic  and 
non-aconstic  effects  from  survey 
activities  (i.e.,  n.se  of  airguns,  sonar 
systems,  and  aircraft).  Marine  mammals 
may  experience  masking  and  behavioral 
disturbance.  The  information  contained 
in  the  “Potential  Effects  of  Specified 
Activities  on  Marine  Mammals”  section 
from  the  proposed  IHA  has  not  changed. 
Please  refer  to  the  proposed  IHA  for  the 
full  discussion  (79  FR  21522,  April  16, 
2014).  A  short  summary  is  provided 
here. 

Marine  mammals  may  behaviorally 
react  when  exposed  to  anthropogenic 
sound.  These  behavioral  reactions  are 
often  shown  as:  Changing  durations  of 
surfacing  and  dives,  number  of  blows 
per  surfacing,  or  moving  direction  and/ 
or  speed;  reduced/increased  vocal 
activities;  changing/ cessation  of  certain 
behavioral  activities  (such  as  socializing 
or  feeding);  visible  startle  response  or 
aggressive  behavior  (such  as  tail/fluke 


slapping  or  jaw  clapping);  avoidance  of 
areas  where  sound  sources  are  located; 
and/or  flight  responses  (e.g.,  pinnipeds 
flushing  into  water  from  haulouts  or 
rookeries). 

Masking  is  the  obscuring  of  sounds  of 
interest  by  other  sounds,  often  at  similar 
frequencies.  Marine  mammals  use 
acoustic  signals  for  a  variety  of 
purposes,  which  differ  among  species, 
but  include  communication  between 
individuals,  navigation,  foraging, 
reproduction,  avoiding  predators,  and 
learning  about  their  environment  (Erbe 
and  Farmer,  2000;  Tyack,  2000). 

Masking,  or  auditory  interference, 
generally  occurs  when  sounds  in  the 
environment  are  louder  than,  and  of  a 
similar  frequency  as,  auditory  signals  an 
animal  is  trying  to  receive.  Masking  is 
a  phenomenon  that  affects  animals  that 
are  trying  to  receive  acoustic 
information  about  their  environment, 
including  sounds  from  other  members 
of  their  species,  predators,  prey,  and 
sounds  that  allow  them  to  orient  in  their 
environment.  Masking  these  acoustic 
signals  can  disturb  the  behavior  of 
individual  animals,  groups  of  animals, 
or  entire  populations.  For  the  airgun 
sound  generated  from  the  proposed 
.survey,  .sound  will  consi.st  of  low 
frequency  (under  500  Hz)  pidses  with 
extremely  .short  durations  (le.ss  than  one 
.second).  There  is  little  concern 
regarding  masking  near  the  sound 
source  due  to  the  l)rief  duration  ofthe.se 
])ul.ses  and  relatively  longer  sihmce 
between  airgun  shots  (approximately  .3- 
4  .seconds).  Masking  from  airguns  is 
more  likely  in  low-fre(|nency  marim! 
mammals  like  mysticetes  (which  are  not 
expected  to  occur  in  high  numlujrs  in 
the  survey  area  in  July  and  August).  It 
is  less  likely  for  mid-  to  high-fre(|n(!ncy 
cetaceajis  and  j)inTiij)ed.s. 

Hearing  impairment  (either  temporary 
or  permanent)  is  unlikely.  (liven  the 
higher  level  of  sound  nece.s.sary  to  cau.se 
permanent  threshold  shift  as  compared 
with  temporary  threshold  shift,  it  is 
considerably  le.s.s  likely  that  permanent 
threshold  shift  would  occur  during  the 
.survey  in  Foggy  Island  Bay.  Cetaceans 
generally  avoid  the  immediate  area 
around  operating  seismic  vessels,  as  do 
some  other  marine  mammals.  Some 
pinnipeds  show  avoidance  reactions  to 
airguns,  but  their  avoidance  reactions 
are  generally  not  as  strong  or  consistent 
as  those  of  cetaceans,  and  occasionally 
they  seem  to  be  attracted  to  operating 
seismic  vessels  (NMFS,  2010). 

Serious  injury  or  mortality  is  not 
anticipated  from  use  of  the  equipment. 
To  date,  there  is  no  evidence  that 
serious  injury,  death,  or  stranding  by 
marine  mammals  can  occur  from 
exposme  to  airgun  pulses,  even  in  the 
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case  of  large  airgun  arrays.  Additionally, 
HP’s  project  will  use  an  extremely 
small-sized  airgun  array  in  shallow 
water.  NMFS  does  not  expect  any 
marine  mammals  will  incur  serious 
injury  or  mortality  in  the  shallow  waters 
of  Foggy  Island  Bay  or  strand  as  a  result 
of  the  proposed  geohazard  survey. 

Active  acoustic  sources  other  tnan 
airguns  (i.e.,  sonar  systems)  are 
proposed  for  BP’s  2014  shallow 
geohazard  survey  in  Foggy  Island  Bay, 
Beaufort  Sea,  Alaska.  The  multibeam 
echosounder  does  not  produce 
frequencies  within  the  hearing  range  of 
marine  mammals.  Exposure  to  sounds 
generated  by  this  instrument,  therefore, 
does  not  present  a  risk  of  potential 
physiological  damage,  hearing 
impairment,  and/or  behavioral 
responses. 

The  sidescan  sonar  does  not  produce 
frequencies  within  the  hearing  range  of 
mysticetes  and  ice  seals,  but  when 
operating  at  110-135  kHz  could  be 
audible  by  mid-  and  high-frequency 
cetaceans,  depending  on  the  strength  of 
the  signal.  However,  when  it  operates  at 
the  much  higher  frequencies  greater 
than  400  kHz,  it  is  outside  of  the  hearing 
range  of  all  marine  mammals.  Masking 
is  unlikely  to  occur  due  to  the  nature  of 
the  signal  and  because  beluga  whales 
and  ice  seals  generally  vocalize  at 
Irecjuencies  lower  than  100  kHz.  Any 
behavioral  reactions  are  anti(:ij)ated  to 
he  short-term  and  tein))orary  in  nature. 
No  h(;aring  iin|)airnuml  or  death  is 
anticipatcul  from  use  of  this  e(|ni|)m(mt. 

.Snhnottom  ])rolilers  will  he  audible  to 
all  thre(!  hearing  cla.sses  of  marim! 
mammals  that  occur  in  the  ])roj(;(:t  ar(;a. 
Based  on  ])r(!vions  measurements  of 
various  snhhottom  profilers,  the  rms 
.sound  pressure  level  does  not  reach  IHO 
(IB  re  Ipl’a  (Funk  at  al.,  200H;  Ireland  at 
(il.,  2009;  Warner  and  McCirodan,  2011). 
Masking  is  unlikely  due  to  the  low  duty 
cycle,  directionality,  and  brief  period 
when  an  individual  mammal  is  likely  to 
he  within  the  beam.  Additionally,  the 
higher  frequencies  of  the  instrument  are 
unlikely  to  overlap  with  the  lower 
frequency  calls  by  mysticetes.  Some 
stranding  events  of  mid-frequency 
cetaceans  were  attributed  to  the 
presence  of  sonar  surveys  in  the  area 
(e.g.,  Southall  et  al.,  2006).  Recently,  an 
independent  scientific  review  panel 
concluded  that  the  mass  stranding  of 
approximately  100  melon-headed 
whales  in  northwest  Madagascar  in 
2008  was  primarily  triggered  by  a 
multibeam  echosounder  system 
(Southall  et  al.,  2013),  acknowledging 
that  it  was  difficult  to  find  evidence 
showing  a  direct  cause-effect 
relationships.  The  multibeam 
echosounder  proposed  in  this  survey 


will  operate  at  much  higher  frequencies, 
outside  the  hearing  range  of  any  marine 
mammal.  The  sidescan  sonar  and 
subbottom  profiler  are  much  less 
powerful.  Considering  the  acoustic 
specifics  of  these  instruments,  the 
shallow  water  environment,  the 
unlikely  presence  of  toothed  whales  in 
the  area,  and  planned  mitigation 
measures,  no  marine  mammal  stranding 
or  mortality  are  expected. 

Vessel  activity  and  noise  associated 
with  vessel  activity  will  temporarily 
increase  in  the  action  area  during  BP’s 
survey  as  a  result  of  the  operation  of  one 
vessel.  To  minimize  the  effects  of  the 
vessel  and  noise  associated  with  vessel 
activity,  BP  will  alter  speed  if  a  marine 
mammal  gets  too  close  to  a  vessel.  In 
addition,  the  vessel  will  be  operating  at 
slow  speed  (3-4  knots)  when 
conducting  surveys.  Marine  mammal 
monitoring  observers  will  alert  the 
vessel  captain  as  animals  are  detected  to 
ensure  safe  and  effective  measures  are 
applied  to  avoid  coming  into  direct 
contact  with  marine  mammals. 

Therefore,  NMFS  neither  anticipates  nor 
authorizes  takes  of  marine  mammals 
from  ship  strikes. 

Anticipated  Effects  on  Marine  Mammal 
Habitat 

The  j)rimary  ])otential  impacts  to 
marine  mammal  habitat  and  other 
marine  sjjecie.s  are  a.ssociatcul  with 
eUivated  sound  leviils  ])rodn(:ed  by 
airgnns  and  other  active  acon.stic 
sources.  'I’he  pro[)osed  II  lA  contains  a 
Inll  (li.scnssion  of  the  ])otential  inqiacts 
to  marine  mammal  habitat  and  prey 
species  in  the  j)roj(!ct  area.  No  changes 
have  been  made  to  that  discn.ssion. 
Please  refer  to  the  proposed  II  lA  lor  the 
lull  discussion  of  potential  impacts  to 
mariiu!  mammal  habitat  (79  FK  21522, 
April  It),  2014).  NMFS  has  determined 
that  BP’s  shallow  g(!ohazard  survey 
j)rogram  is  not  expected  to  have  any 
habitat-related  effects  that  could  cause 
significant  or  long-term  consequences 
for  individual  marine  mammals  or  their 
populations. 

Mitigation 

In  order  to  issue  an  incidental  take 
authorization  (ITA)  under  section 
101(a)(5)(D)  of  the  MMPA,  NMFS  must 
set  forth  the  permissible  methods  of 
taking  pursuant  to  such  activity,  and 
other  means  of  effecting  the  least 
practicable  impact  on  such  species  or 
stock  and  its  habitat,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance,  and  on 
the  availability  of  such  species  or  stock 
for  taking  for  certain  subsistence  uses 
(where  relevant).  This  section 


summarizes  the  required  mitigation 
measures  contained  in  the  IHA. 

Mitigation  Measures  in  BP’s  Application 

BP  described  general  mitigation 
measures  that  apply  throughout  the 
survey  and  specific  mitigation  measures 
that  apply  to  airgun  operations.  The 
protocols  are  discussed  next  and  can 
also  be  found  in  Section  11  of  BP’s 
application  (see  ADDRESSES). 

1 .  General  Mitigation  Measures 

These  general  mitigation  measures 
apply  at  all  times  to  the  vessel  involved 
in  the  Liberty  geohazard  survey.  This 
vessel  would  also  operate  under  an 
additional  set  of  specific  mitigation 
measures  during  airgun  operations 
(described  a  bit  later  in  this  document). 

The  general  mitigation  measures 
include:  (1)  Adjusting  speed  to  avoid 
collisions  with  whales  and  during 
periods  of  low  visibility;  (2)  checking 
the  waters  immediately  adjacent  to  the 
vessel  to  ensure  that  no  marine 
mammals  will  be  injured  when  the 
vessel’s  propellers  (or  screws)  are 
engaged;  (3)  avoiding  concentrations  of 
groiips  of  whales  and  not  operating 
vessels  in  a  way  that  separates  members 
of  a  group;  (4)  reducing  vessel  speeds  to 
le.ss  than  10  knots  in  the  prescmce  of 
feeding  whales;  (5)  reducing  sptied  and 
steering  around  groups  of  whahvs  if 
circ.uiustauces  allow  (hut  u(!V(!r  cutting 
off  a  whale’s  travel  path)  and  avoiding 
iuullipl(!  changes  in  direction  and  s|)(!e(l 
wlnai  within  900  ft  of  whales;  ((>) 
maintaining  an  altitude  of  at  lea.st  1,000 
ft  when  flying  helic()|)t(!rs,  except  in 
(!m(!rg(;ncy  situations  or  during  take-offs 
and  landings;  and  (7)  not  hovtuing  or 
circling  with  helico|)ter.s  above  or 
within  0.3  ini  of  groups  of  whales. 

2.  vSeisinic  Airgun  Mitigation  Measures 

BP  will  estahli.sh  and  monitor  Level  A 
hara.ssment  exclusion  zones  for  all 
marine  mammal  species.  These  zones 
will  be  monitored  by  PSOs  (more  detail 
later).  Should  marine  mammals  enter 
these  exclusion  zones,  the  PSOs  will 
call  for  and  implement  the  suite  of 
mitigation  measures  described  next. 

Ramp-up  Procedure:  Ramp-up 
procedures  of  an  airgun  array  involve  a 
step-wise  increase  in  the  number  of 
operating  airguns  until  the  required 
discharge  volume  is  achieved.  The 
purpose  of  a  ramp-up  (sometimes 
referred  to  as  “soft-start”)  is  to  provide 
marine  mammals  in  the  vicinity  of  the 
activity  the  opportunity  to  leave  the  area 
and  to  avoid  the  potential  for  injury  or 
impairment  of  their  hearing  abilities. 

During  ramp-up,  BP  will  implement 
the  common  procedure  of  doubling  the 
number  of  operating  airguns  at  5-minute 
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intervals,  starting  with  the  smallest  gun 
in  the  array.  Ramp-up  of  the  30  in^  array 
from  a  shutdown  will  therefore  take  10 
min  for  the  three-airgun  array  option 
and  5  min  for  the  two-airgun  array 
option.  First  the  smallest  gun  in  the 
array  will  he  activated  (10  in^)  and  after 
5  min,  the  second  airgun  (10  in^  or  20 
in‘^).  For  the  three-airgun  array,  an 
additional  5  min  are  then  required  to 
activate  the  third  10  in^  airgun.  During 
ramp-up,  the  exclusion  zone  for  the  full 
airgun  array  will  he  observed.  The 
ramp-up  procedures  will  be  applied  as 
follows; 

1 .  A  ramp-up,  following  a  cold  start, 
can  be  applied  if  the  exclusion  zone  has 
been  free  of  marine  mammals  for  a 
consecutive  30-minute  period.  The 
entire  exclusion  zone  must  have  been 
visible  during  these  30  minutes.  If  the 
entire  exclusion  zone  is  not  visible,  then 
ramp-up  from  a  cold  start  cannot  begin. 

2.  Ramp-up  procedures  from  a  cold 
start  will  be  delayed  if  a  marine 
mammal  is  sighted  within  the  exclusion 
zone  during  the  30-minute  period  prior 
to  the  ramp-up.  The  delay  will  last  until 
the  marine  mammal(s)  has  been 
observed  to  leave  the  exclusion  zone  or 
until  the  animal(s)  is  not  sighted  for  at 
least  15  minutes  (seals)  or  30  minutes 
(cetaceans). 

3.  A  ramp-up,  following  a  shutdown, 
can  be  applied  if  the  marine  mammal(s) 
for  which  the  shutdown  occurred  has 
been  observed  to  leave  the  exclusion 
zone  or  until  the  animal(s)  has  not  been 
sighted  for  at  least  15  minutes  (seals)  or 
30  minutes  (cetaceans).  This  assumes 
there  was  a  continuous  observation 
effort  prior  to  the  shutdown  and  the 
entire  exclusion  zone  is  visible. 

4.  If,  for  any  reason,  power  to  the 
airgun  array  has  been  discontinued  for 
a  period  of  10  minutes  or  more,  ramp- 
up  procedures  need  to  be  implemented. 
Only  if  the  PSO  watch  has  been 
suspended,  a  30-minute  clearance  of  the 
exclusion  zone  is  required  prior  to 
commencing  ramp-up.  Discontinuation 
of  airgun  activity  for  less  than  10 
minutes  does  not  require  a  ramp-up. 

5.  The  seismic  operator  and  PSOs  will 
maintain  records  of  the  times  when 
ramp-ups  start  and  when  the  airgun 
arrays  reach  full  power. 

Power  Down  Procedure:  A  power 
down  is  the  immediate  reduction  in  the 
number  of  operating  airguns  such  that 
the  radii  of  the  190  dB  and  180  dB  (rms) 
zones  are  decreased  to  the  extent  that  an 
observed  marine  mammal  is  not  in  the 
applicable  exclusion  zone  of  the  full 
array.  For  this  geohazard  survey,  the 
operation  of  one  airgun  continues 
during  a  power  down.  The  continued 
operation  of  one  airgun  is  intended  to 
(a)  alert  marine  mammals  to  the 


presence  of  airgun  activity,  and  (b) 
retain  the  option  of  initiating  a  ramp  up 
to  full  operations  under  poor  visibility 
conditions. 

1.  The  array  will  be  immediately 
powered  down  whenever  a  marine 
mammal  is  sighted  approaching  close  to 
or  within  the  applicable  exclusion  zone 
of  the  full  array,  but  is  outside  the 
applicable  exclusion  zone  of  the  single 
airgun; 

2.  Likewise,  if  a  mammal  is  already 
within  the  exclusion  zone  of  the  full 
array  when  first  detected,  the  airgun 
array  will  be  powered  down  to  one 
operating  gun  immediately: 

3.  If  a  marine  mammal  is  sighted 
within  or  about  to  enter  the  applicable 
exclusion  zone  of  the  single  airgun,  it 
too  will  be  shut  down;  and 

4.  Following  a  power  down,  ramp-up 
to  the  full  airgun  array  will  not  resume 
until  the  marine  mammal  has  cleared 
the  applicable  exclusion  zone.  The 
animal  will  be  considered  to  have 
cleared  the  exclusion  zone  if  it  has  been 
visually  observed  leaving  the  exclusion 
zone  of  the  full  array,  or  has  not  been 
seen  within  the  zone  for  15  minutes 
(seals)  or  30  minutes  (cetaceans). 

Shut-down  Procedures:  The  operating 
airgun(s)  will  be  shut  down  completely 
if  a  marine  mammal  approaches  or 
enters  the  190  or  180  dB  (rms)  exclusion 
radius  of  the  smallest  airgun. 

Airgun  activity  will  not  resume  until 
the  marine  mammal  has  cleared  the 
applicable  exclusion  radius  of  the  full 
array.  The  animal  will  be  considered  to 
have  cleared  the  exclusion  radius  as 
described  above  under  ramp-up 
procedures. 

Poor  Visibility  Conditions:  BP  plans  to 
conduct  24-hr  operations.  PSOs  will  not 
be  on  duty  during  ongoing  seismic 
operations  during  darkness,  given  the 
very  limited  effectiveness  of  visual 
observation  at  night  (there  will  be  no 
periods  of  darkness  in  the  survey  area 
until  mid-August).  The  provisions 
associated  with  operations  at  night  or  in 
periods  of  poor  visibility  include  the 
following: 

•  If  during  foggy  conditions,  heavy 
snow  or  rain,  or  darkness  (which  may  be 
encountered  starting  in  late  August),  the 
full  180  dB  exclusion  zone  is  not 
visible,  the  airguns  cannot  commence  a 
ramp-up  procedure  from  a  full  shut¬ 
down;  and 

•  If  one  or  more  airguns  have  been 
operational  before  nightfall  or  before  the 
onset  of  poor  visibility  conditions,  they 
can  remain  operational  throughout  the 
night  or  poor  visibility  conditions.  In 
this  case  ramp-up  procedures  can  be 
initiated,  even  though  the  exclusion 
zone  may  not  be  visible,  on  the 
assumption  that  marine  mammals  will 


be  alerted  by  the  sounds  from  the  single 
airgun  and  have  moved  away. 

BP  is  aware  that  available  techniques 
to  more  effectively  detect  marine 
mammals  during  limited  visibility 
conditions  (darkness,  fog,  snow,  and 
rain)  are  in  need  of  development  and 
has  in  recent  years  supported  research 
and  field  trials  intended  to  improve 
methods  of  detecting  marine  mammals 
under  these  conditions. 

Additional  Mitigation  Measures 
Required  by  NMFS 

3’he  mitigation  airgun  will  bo 
operated  at  approximately  one  shot  per 
minute  and  will  not  be  operated  for 
longer  than  three  hours  in  duration 
during  daylight  hours  and  good 
visibility.  In  cases  when  the  next  start¬ 
up  after  the  turn  is  expected  to  be 
during  lowlight  or  low  visibility,  use  of 
the  mitigation  airgun  may  be  initiated 
30  minutes  before  darkness  or  low 
visibility  conditions  occur  and  may  be 
operated  until  the  start  of  the  next 
seismic  acquisition  line.  The  mitigation 
gun  must  still  be  operated  at 
approximately  one  shot  per  minute. 

NMFS  clarified  or  refined  some  of  the 
mitigation  measures  contained  in  BP’s 
application  (and  listed  earlier  in  this 
section).  In  low  visibility  conditions, 
NMFS  requires  BP  to  reduce  speeds  to 
9  knots  or  less.  Separately,  NMFS  has 
defined  a  group  or  concentration  of 
whales  as  five  or  more  individuals. 

Mitigation  Conclusions 

NMFS  has  carefully  evaluated  BP’s 
mitigation  measures  and  considered  a 
range  of  other  measures  in  the  context 
of  ensuring  that  NMFS  prescribes  the 
means  of  effecting  the  least  practicable 
impact  on  the  affected  marine  mammal 
species  and  stocks  and  their  habitat.  Our 
evaluation  of  potential  measures 
included  consideration  of  the  following 
factors  in  relation  to  one  another: 

•  The  manner  in  which,  and  the 
degree  to  which,  the  successful 
implementation  of  the  measures  are 
expected  to  minimize  adverse  impacts 
to  marine  mammals; 

•  The  proven  or  likely  efficacy  of  the 
specific  measure  to  minimize  adverse 
impacts  as  planned;  and 

•  The  practicability  of  the  measure 
for  applicant  implementation. 

Based  on  our  evaluation  of  the 
applicant’s  proposed  measures,  as  well 
as  other  measures  considered  by  NMFS 
and  those  recommended  by  the  public, 
NMFS  has  determined  that  the  required 
mitigation  measures  provide  the  means 
of  effecting  the  least  practicable  impact 
on  marine  mammals  species  or  stocks 
and  their  habitat,  paying  particular 
attention  to  rookeries,  mating  grounds. 
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and  areas  of  similar  significance. 
Measures  to  ensure  availability  of  such 
species  or  stock  for  taking  for  certain 
subsistence  uses  are  discussed  later  in 
this  document  (see  “Impact  on 
Availability  of  Affected  Species  or  Stock 
for  Taking  for  Subsistence  Uses’’ 
section). 

Monitoring  and  Reporting 

In  order  to  issue  an  ITA  for  an 
activity,  section  101(a)(5)(D)  of  tbe 
MMFA  states  that  NMFS  must  set  forth 
“requirements  pertaining  to  the 
monitoring  and  reporting  of  such 
taking”.  The  MMPA  implementing 
regulations  at  50  CFR  216.104(a)(13) 
indicate  that  requests  for  ITAs  must 
include  the  suggested  means  of 
accomplishing  the  necessary  monitoring 
and  reporting  that  will  result  in 
increased  knowledge  of  the  species  and 
of  the  level  of  taking  or  impacts  on 
populations  of  marine  mammals  that  are 
expected  to  be  present  in  the  proposed 
action  area.  BP  submitted  information 
regarding  marine  mammal  monitoring  to 
be  conducted  during  seismic  operations 
as  part  of  the  IHA  application.  That 
information  can  be  found  in  Sections  11 
and  13  of  the  application. 

Monitoring  Measures 

1.  Visual  Monitoring 

Two  observers  referred  to  as  PSOs 
will  be  present  on  the  vessel.  Of  these 
two  PSOs,  one  will  be  on  watch  at  all 
times  to  monitor  the  190  and  180  dB 
exclusion  zones  for  the  presence  of 
marine  mammals  during  airgun 
operations.  The  main  objectives  of  the 
vessel-based  marine  mammal 
monitoring  are  as  follows;  (1)  To 
implement  mitigation  measures  during 
seismic  operations  (e.g.  course 
alteration,  airgun  power  down,  shut¬ 
down  and  ramp-up);  and  (2)  to  record 
all  marine  mammal  data  needed  to 
estimate  the  number  of  marine 
mammals  potentially  affected,  which 
must  be  reported  to  NMFS  within  90 
days  after  the  survey. 

BP  intends  to  work  with  experienced 
PSOs.  At  least  one  Alaska  Native 
resident,  who  is  knowledgeable  about 
Arctic  marine  mammals  and  the 
subsistence  hunt,  is  expected  to  be 
included  as  one  of  the  team  members 
aboard  the  vessel.  Before  the  start  of  the 
survey,  the  vessel  crew  will  be  briefed 
on  the  function  of  the  PSOs,  their 
monitoring  protocol,  and  mitigation 
measures  to  be  implemented. 

At  least  one  observer  will  monitor  for 
marine  mammals  at  any  time  during 
daylight  hours  (there  will  be  no  periods 
of  total  darkness  until  mid-August). 
PSOs  will  be  on  duty  in  shifts  of  a 


maximum  of  4  hours  at  a  time,  although 
the  exact  shift  schedule  will  be 
established  by  tbe  lead  PSO  in 
consultation  with  the  other  PSOs.  In 
response  to  a  public  comment,  language 
has  been  included  in  the  IHA  to  clarify 
that  the  on-duty  PSO  must  monitor  for 
marine  mammals  30  minutes  before, 
during,  and  30  minutes  after  the  use  of 
the  seismic  airguns  and  other  active 
sound  sources. 

The  vessel  will  offer  a  suitable 
platform  for  marine  mammal 
observations.  Observations  will  bo  made 
from  locations  where  PSOs  have  the 
best  view  around  the  vessel.  During 
daytime,  the  PSO(s)  will  scan  the  area 
around  the  vessel  systematically  with 
reticle  binoculars  and  with  the  naked 
eye.  Because  the  main  purpose  of  the 
PSO  on  board  the  vessel  is  detecting 
marine  mammals  for  the 
implementation  of  mitigation  measures 
according  to  specific  guidelines,  BP 
prefers  (and  NMFS  agrees)  to  keep  the 
information  to  be  recorded  as  concise  as 
possible,  allowing  the  PSO  to  focus  on 
detecting  marine  mammals.  The 
following  information  will  be  collected 
by  the  PSOs: 

•  Environmental  conditions — 
consisting  of  sea  state  (in  Beaufort  Wind 
force  scale  according  to  NOAA), 
visibility  (in  km,  with  10  km  indicating 
the  horizon  on  a  clear  day),  and  sun 
glare  (position  and  severity).  These  will 
be  recorded  at  the  start  of  each  shift, 
whenever  there  is  an  obvious  change  in 
one  or  more  of  the  environmental 
variables,  and  whenever  the  observer 
changes  shifts; 

•  Project  activity— consisting  of 
airgim  operations  (on  or  off),  number  of 
active  guns,  line  number.  This  will  be 
recorded  at  the  start  of  each  shift, 
whenever  there  is  an  obvious  change  in 
project  activity,  and  whenever  the 
observer  changes  shifts;  and 

•  Sighting  information — consisting  of 
the  species  (if  determinable),  group  size, 
position  and  heading  relative  to  the 
vessel,  behavior,  movement,  and 
distance  relative  to  the  vessel  (initial 
and  closest  approach).  These  will  be 
recorded  upon  sighting  a  marine 
mammal  or  group  of  animals. 

When  marine  mammals  in  the  water 
are  detected  within  or  about  to  enter  the 
designated  exclusion  zones,  the 
airgvm(s)  power  down  or  shut-down 
procedures  will  be  implemented 
immediately.  To  assure  prompt 
implementation  of  power  downs  and 
shut-downs,  multiple  channels  of 
communication  between  the  PSOs  and 
the  airgun  technicians  will  be 
established. 

During  the  power  down  and  shut¬ 
down,  the  PSO(s)  will  continue  to 


maintain  watch  to  determine  when  the 
animal(s)  are  outside  the  exclusion 
radius.  Airgun  operations  can  resume 
with  a  ramp-up  procedure  (depending 
on  the  extent  of  the  power  down)  if  the 
observers  have  visually  confirmed  that 
the  animal(s)  moved  outside  the 
exclusion  zone,  or  if  the  animal(s)  were 
not  observed  within  the  exclusion  zone 
for  15  minutes  (seals)  or  for  30  minutes 
(cetaceans).  Direct  communication  with 
the  airgun  operator  will  be  maintained 
throughout  these  procedures. 

All  marine  mammal  observations  and 
any  airgun  power  down,  sbut-down, 
and  ramp-up  will  be  recorded  in  a 
standardized  format.  Data  will  be 
entered  into  or  transferred  to  a  custom 
database.  Tbe  accuracy  of  the  data  entry 
will  be  verified  daily  through  QA/QC 
procedures.  Recording  procedures  will 
allow  initial  summaries  of  data  to  be 
prepared  during  and  shortly  after  the 
field  program,  and  will  facilitate  transfer 
of  the  data  to  other  programs  for  further 
processing  and  archiving. 

2.  Fish  and  Airgun  Sound  Monitoring 

BP  proposes  to  conduct  research  on 
fish  species  in  relation  to  airgun 
operations,  including  prey  species 
important  to  ice  seals,  during  the 
proposed  seismic  survey.  The  Liberty 
shallow  geohazard  survey,  along  with 
another  seismic  survey  BP  is  conducting 
this  summer  in  Prudhoe  Bay,  offers  a 
unique  opportunity  to  assess  the 
impacts  of  airgun  sounds  on  fish, 
specifically  on  changes  in  fish 
abundance  in  fyke  nets  that  have  been 
sampled  in  the  area  for  more  than  30 
years.  The  monitoring  study  would 
occur  over  a  2-month  period  during  the 
open-water  season.  During  this  time, 
fish  are  counted  and  sized  every  day, 
vmless  sampling  is  prevented  by 
weather,  the  presence  of  bears,  or  other 
events.  Fish  mortality  is  also  noted. 

The  fish-sampling  period  coincides 
with  the  shallow  geohazard  survey, 
resulting  in  a  situation  where  each  of 
the  four  fyke  nets  will  be  exposed  to 
varying  daily  exposures  to  airgun 
sounds.  That  is,  as  source  vessels  move 
back  and  forth  across  the  project  area, 
fish  caught  in  nets  will  be  exposed  to 
different  sounds  levels  at  different  nets 
each  day.  To  document  relationships 
between  fish  catch  in  each  fyke  net  and 
received  sound  levels,  BP  will  attempt 
to  instrument  each  fyke  net  location 
with  a  recording  hydrophone.  Recording 
hydrophones,  to  the  extent  possible, 
will  have  a  dynamic  range  that  extends 
low  enough  to  record  near  ambient 
sounds  and  high  enough  to  capture 
sound  levels  during  relatively  close 
approaches  by  the  airgun  array  (i.e., 
likely  levels  as  high  as  about  200  dB  re 
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1  uPa).  Bandwidth  will  extend  from 
about  10  Hz  to  at  least  500  Hz.  In 
addition,  because  some  fish  (especially 
salmonids)  are  likely  to  be  sensitive  to 
particle  velocity  instead  of  or  in 
addition  to  sound  pressure  level,  BP 
will  attempt  to  instrument  each  fyke  net 
location  with  a  recording  particle 
velocity  meter.  Acoustic  and 
environmental  data  will  be  used  in 
statistical  models  to  assess  relationships 
between  acoustic  and  fish  variables. 
Additional  information  on  the  details  of 
the  fish  monitoring  study  can  be  found 
in  Section  13.1  of  BP’s  application  (see 
ADDRESSES). 

Monitoring  Plan  Peer  Review 

The  MMPA  requires  that  monitoring 
plans  be  independently  peer  reviewed 
“where  the  proposed  activity  may  affect 
the  availability  of  a  species  or  stock  for 
taking  for  subsistence  uses”  (16  U.S.C. 
1371(a)(5)(D)(ii)(III)).  Regarding  this 
requirement,  NMFS’  implementing 
regulations  state,  “Upon  receipt  of  a 
complete  monitoring  plan,  and  at  its 
discretion,  [NMFS]  will  either  submit 
the  plan  to  members  of  a  peer  review 
panel  for  review  or  within  60  days  of 
receipt  of  the  proposed  monitoring  plan, 
schedule  a  workshop  to  review  the 
plan”  (50  CFR  216.108(d)). 

Because  of  the  extremely  short 
duration  of  BP’s  survey,  the  fact  that 
activities  will  be  completed  prior  to  any 
fall  bowhead  whale  subsistence  hunts, 
and  that  seal  hunts  occur  more  than  50 
mi  from  the  survey  activities,  NMFS 
determined  that  the  siuvey  did  not  meet 
the  trigger  for  requiring  an  independent 
peer  review  of  the  monitoring  plan. 

Reporting  Measures 

1 .  90-Day  Technical  Report 

A  report  will  be  submitted  to  NMFS 
within  90  days  after  the  end  of  the 
shallow  geohazard  survey.  The  report 
will  summarize  all  activities  and 
monitoring  results  conducted  during  in¬ 
water  seismic  surveys.  The  Technical 
Report  will  include  the  following: 

•  Summary  of  project  .start  and  end 
dates,  airgun  activity,  number  of  guns, 
and  the  number  and  circumstances  of 
implementing  ramp-up,  power  down, 
shutdown,  and  other  mitigation  actions; 

•  Summaries  of  monitoring  effort 
(e.g.,  total  hours,  total  distances,  and 
marine  mammal  distribution  through 
the  study  period,  accounting  for  sea 
state  and  other  factors  affecting 
visibility  and  detectability  of  marine 
mammals); 

•  Analyses  of  the  effects  of  various 
factors  influencing  detectability  of 
marine  mammals  (e.g.,  sea  state,  number 
of  observers,  and  fog/glare); 


•  Species  composition,  occurrence, 
and  distribution  of  marine  mammal 
sightings,  including  date,  water  depth, 
numbers,  age/size/gender  categories  (if 
determinable),  and  group  sizes; 

•  Analyses  of  the  effects  of  survey 
operations; 

•  Sighting  rates  of  marine  mammals 
during  periods  with  and  without 
seismic  survey  activities  (and  other 
variables  that  could  affect  detectability), 
such  as;  (i)  Initial  sighting  distances 
versus  survey  activity  state;  (ii)  closest 
point  of  approach  versus  survey  activity 
state;  (iii)  observed  behaviors  and  types 
of  movements  versus  survey  activity 
state;  (iv)  numbers  of  sightings/ 
individuals  seen  versus  survey  activity 
state;  (v)  distribution  around  the  source 
vessels  versus  survey  activity  state;  and 
(vi)  estimates  of  exposures  of  marine 
mammals  to  Level  B  harassment 
thresholds  based  on  presence  in  the  160 
dB  harassment  zone. 

2.  Fish  and  Airgun  Sound  Report 

BP  will  present  the  results  of  the  fish 
and  airgun  sound  study  to  NMFS  in  a 
detailed  report.  BP  proposes  to  also 
submit  that  report  to  a  peer  reviewed 
journal  for  publication  and  present  the 
results  at  a  scientific  conference  and  in 
Barrow  and  Nuiqsut. 

3.  Notification  of  Injured  or  Dead 
Marine  Mammals 

In  the  vmanticipated  event  that  the 
specified  activity  clearly  causes  the  take 
of  a  marine  mammal  in  a  manner 
prohibited  by  the  IHA,  such  as  an  injury 
(Level  A  harassment),  serious  injury  or 
mortality  (e.g.,  ship-strike,  gear 
interaction,  and/or  entanglement),  BP 
would  immediately  cease  the  specified 
activities  and  immediately  report  the 
incident  to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  and  the 
Alaska  Regional  Stranding  Coordinators. 
The  report  would  include  the  following 
information: 

•  Time,  date,  and  location  (latitude/ 
longitude)  of  the  incident; 

•  Name  and  type  of  vc.s.sol  involved; 

•  Vessel’s  speed  during  and  leading 
up  to  the  incident; 

•  Do.scription  of  the  incident; 

•  Status  of  all  sound  source  use  in  the 
24  hours  preceding  the  incident; 

•  Water  depth; 

•  Environmental  conditions  (e.g., 
wind  .speed  and  direction,  Beaufort  sea 
.state,  cloud  cover,  and  visibility); 

•  Description  of  all  marine  mammal 
observations  in  the  24  hours  preceding 
the  incident; 

•  Species  identification  or 
description  of  the  animal(s)  involved; 

•  Fate  of  the  animal(s);  and 


•  Photographs  or  video  footage  of  the 
animal(s)  (if  equipment  is  available). 

Activities  would  not  resume  until 
NMFS  is  able  to  review  the 
circumstances  of  the  prohibited  take. 
NMFS  would  work  with  BP  to 
determine  what  is  necessary  to 
minimize  the  likelihood  of  further 
prohibited  take  and  ensure  MMPA 
compliance.  BP  would  not  be  able  to 
resume  their  activities  until  notified  by 
NMFS  via  letter,  email,  or  telephone. 

In  the  event  that  BP  discovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  cause 
of  the  injury  or  death  is  unknown  and 
the  death  is  relatively  recent  (i.e.,  in  less 
than  a  moderate  state  of  decomposition 
as  described  in  the  next  paragraph),  BP 
would  immediately  report  the  incident 
to  the  Chief  of  the  Permits  and 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  and  the 
NMFS  Alaska  Stranding  Hotline  and/or 
by  email  to  the  Alaska  Regional 
Stranding  Coordinators.  The  report 
would  include  the  same  information 
identified  in  the  paragraph  above. 
Activities  would  be  able  to  continue 
while  NMFS  reviews  the  circumstances 
of  the  incident.  NMFS  would  work  with 
BP  to  determine  whether  modifications 
in  the  activities  are  appropriate. 

In  the  event  that  BP  discovers  an 
injured  or  dead  marine  mammal,  and 
the  lead  PSO  determines  that  the  injury 
or  death  is  not  associated  with  or  related 
to  the  activities  authorized  in  the  IHA 
(e.g.,  carcass  with  moderate  to  advanced 
decomposition,  or  scavenger  damage), 

BP  would  report  the  incident  to  the 
Chief  of  the  Permits  and  Conservation 
Division,  Office  of  Protected  Resources, 
NMFS,  and  the  NMFS  Alaska  Stranding 
Hotline  and/or  by  email  to  the  Alaska 
Regional  Stranding  Coordinators,  within 
24  hours  of  the  discovery.  BP  would 
provide  photographs  or  video  footage  (if 
available)  or  other  documentation  of  the 
.stranded  animal  sighting  to  NMF.S  and 
the  Marino  Mammal  Stranding  Network. 
Ac;tivitie.s  may  continue  while  NMFS 
reviews  the  circumstances  of  the 
incident. 

Estimated  Take  by  Incidental 
Harassment 

Except  with  re.spect  to  certain 
activities  not  pertinent  here,  the  MMPA 
defines  “hara.ssment”  as:  Any  act  of 
pursuit,  torment,  or  annoyance  which  (i) 
has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  [Level  A  harassment];  or  (ii)  has 
the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding. 
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feeding,  or  sheltering  [Level  B 
harassment].  Only  take  by  Level  B 
behavioral  harassment  of  some  species 
is  anticipated  as  a  result  of  the  shallow 
geohazard  survey.  Anticipated  impacts 
to  marine  mammals  are  associated  with 
noise  propagation  from  the  sound 
sources  (e.g.,  airguns,  sidescan  sonar, 
and  subbottom  profiler)  used  in  the 
survey.  No  take  is  expected  to  result 
from  vessel  strikes  because  of  the  slow 
speed  of  the  vessel  (3-4  knots  while 
acquiring  data)  and  because  of 
mitigation  measures  to  reduce  collisions 
with  marine  mammals.  Additionally,  no 
take  is  expected  to  result  from 


helicopter  operations  (if  any  occm) 
because  of  altitude  restrictions.  No  take 
is  expected  from  the  multibeam 
echosounder  and  when  the  sidescan 
sonar  is  operated  at  frequencies  above 
400  kHz  because  the  frequencies  are 
outside  the  hearing  ranges  of  marine 
mammals.  Moreover,  when  the  sidescan 
sonar  is  operated  at  frequencies  of  110- 
135  kHz,  it  is  outside  the  hearing  ranges 
of  low-frequency  cetaceans  and  ice 
seals.  Therefore,  take  has  not  been 
estimated  from  use  of  these  sources  for 
these  species. 

BP  requested  take  of  1 1  marine 
mammal  species  by  Level  B  harassment. 


However,  for  reasons  mentioned  earlier 
in  this  document,  we  have  determined 
it  is  highly  unlikely  that  humpback  and 
minke  whales  would  occur  in  the 
survey  area.  Therefore,  NMFS  has  not 
authorized  take  of  these  two  species. 
The  species  for  which  take,  by  Level  B 
harassment  only,  is  authorized  include: 
Bowhead,  beluga,  gray,  and  killer 
whales;  harbor  porpoise:  and  ringed, 
bearded,  spotted,  and  ribbon  seals. 

The  airgims  and  sub-bottom  profiler 
produce  impulsive  sounds.  The  current 
acoustic  thresholds  used  by  NMFS  to 
estimate  Level  B  and  Level  A 
harassment  are  presented  in  Table  2. 


Table  2— Current  Acoustic  Exposure  Criteria  Used  by  NMFS 


Criterion 

Criterion  definition 

Threshold 

Level  A  Harassment  (Injury)  . 

Level  B  Harassment . 

Level  B  Harassment . 

Permanent  Threshold  Shift  (PTS)  (Any  level  above 
that  which  is  known  to  cause  TTS). 

Behavioral  Disruption  (for  impulse  noises)  . 

Behavioral  Disruption  (for  continuous,  noise)  . 

180  dB  re  1  microPa-m  (cetaceans)/1 90  dB  re  1 
microPa-m  (pinnipeds)  root  mean  square  (rms). 
160  dB  re  1  microPa-m  (rms). 

120  dB  re  1  microPa-m  (rms). 

Section  6  of  BP’s  application  contains 
a  description  of  the  methodology  used 
by  BP  to  estimate  takes  by  harassment, 
including  calculations  for  the  160  dB 
(rms)  isopleth  and  marine  mammal 
densities  in  the  areas  of  operation  (see 
ADDRESSES),  which  was  also  provided  in 
the  proposed  IHA  notice  (79  FR  21522, 
April  16,  2014).  NMFS  verified  BP’s 
methods,  and  used  the  density  and 
sound  isopleth  measurements  in 
estimating  take.  However,  after 
initiating  ESA  section  7  consultation  on 
this  action,  NMFS  noticed  that  BP  used 
the  average  distance  to  the  180  and  190 
dB  (rms)  isopleths  rounded  to  the 
nearest  100  or  10,  respectively,  but  used 
the  maximum  distance  to  the  160  dB 
(rms)  isopleth  rounded  to  the  nearest 
100.  This  resulted  in  a  160  dB  isopleth 
about  40%  greater  than  the  average 
expected  distance  of  the  isopleth.  Table 
7A  in  BP’s  application  presented  the 
average  160  dB  isopleth  as  944  m  hut 
calculated  take  a.s.suming  a  160  dB 
isopleth  as  1,602  m.  To  remain 
consistent  with  the  estimation  of  the 
other  i.sopleths,  NMF\S  has  only  rounded 
the  average  160  dB  isopleth  for  the  30 
in-^  array  to  1 ,000  m.  However,  for 
reasons  explained  below  this  only 
changed  the  estimated  take  level  for 
bowhead  whales.  Also,  as  noted  later  in 
this  section,  NMFS  authorized  the 


maximum  number  of  estimated  takes  for 
all  species,  not  just  for  cetaceans  as 
presented  by  BP  in  order  to  enstne  that 
exposure  estimates  are  not 
underestimated  for  pinnipeds. 

The  shallow  geohazard  survey  will 
take  place  in  two  phases  and  has  an 
estimated  duration  of  approximately  20 
days,  including  5  days  between  the  two 
phases  where  operations  will  be  focused 
on  changing  equipment.  Data 
acquisition  will  conclude  by  the  start  of 
the  Cross  Island  fall  bowhead  whale 
hunt. 

During  phase  1  of  the  project,  2D  high 
resolution  seismic  data  will  be  acquired 
in  about  12  mi^  of  the  Site  Survey  area. 
The  duration  is  estimated  at  about  7.5 
days,  based  on  a  continuous  24-hr 
operation  and  not  including  downtime. 

During  phase  2,  data  will  ho  acquired 
in  the  Site  Survey  area  (11  mi^)  and  over 
approximately  5  mi^  of  the  29  mi^  Sonar 
Survey  area  using  the  midtibcam 
echosounder,  sidescan  sonar,  suhhottom 
])rofilor,  and  magnetometer.  The  total 
duration  of  Phase  2  is  also  expected  to 
he  7.5  days,  based  on  a  continuous  24- 
hr  operation  and  not  including 
downtime. 

Murine  Mummal  Density  Kstirnates 

The  Notice  of  Proposed  IHA  (79  FR 
21522,  April  16,  2014)  contained  a 


complete  description  of  the  derivation 
of  the  marine  mammal  density 
estimates.  That  discussion  has  not 
changed  and  is  therefore  not  repeated 
here. 

Level  A  and  Level  B  Harassment  Zone 
Distances 

For  the  proposed  2014  shallow 
geohazard  survey,  BP  used  existing 
sound  source  verification  (SSV) 
measurements  to  establish  distances  to 
received  sound  pressure  levels  (SPLs). 
The  Notice  of  Proposed  IHA  (79  FR 
21522,  April  16,  2014)  contained  a 
complete  de.scription  of  the  derivation 
of  the  Level  A  and  Level  B  haras.sment 
zone  distances.  With  the  exception  of 
.slightly  altering  the  di.stances  of  the 
Level  B  hara.s.sment  zone,  as  described 
above,  nothing  in  the  discussion  has 
changed,  'rhoreforo,  the  entire 
discussion  is  not  repeated  here. 

Table  3  in  this  document  pre.sents  the 
radii  u.sed  to  e.stimate  take  (160  dB 
isopleth)  and  to  implement  mitigation 
measures  (180  dB  and  190  dB  isopleths) 
from  the  full  airgun  array  and  the  5  in'^ 
mitigation  gun.  However,  take  is  only 
e.stimated  using  the  larger  radius  of  the 
full  airgun  array. 


Table  3— Distances  (In  Meters)  To  Be  Used  for  Estimating  Take  by  Level  B  Harassment  and  for  Mitigation 
Purposes  During  the  Proposed  2014  Foggy  Island  Bay  Shallow  Geohazard  Survey 


Airgun  discharge  volume 
(in3) 

1 90  dB  re  1  pPa 

180  dB  re  1  pPa 

160  dB  re  1  pPa 

30  in3  . 

70 

200 

1,000 
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Table  3— Distances  (In  Meters)  To  Be  Used  for  Estimating  Take  by  Level  B  Harassment  and  for  Mitigation 
Purposes  During  the  Proposed  2014  Foggy  Island  Bay  Shallow  Geohazard  Survey— Continued 


Airgun  discharge  voiume 
(in3) 

1 90  dB  re  1  gPa 

180  dB  re  1  gPa 

160  dB  re  1  gPa 

5  in3  . 

20 

50 

500 

Numbers  of  Marine  Mammals 
Potentially  Taken  by  Harassment 

The  potential  number  of  marine 
mammals  that  might  be  exposed  to  the 
160  dB  re  1  pPa  (rms)  SPL  was 
calculated  differently  for  cetaceans  and 
pinnipeds,  as  described  in  Section  6.3  of 
IlP’s  application  and  the  Notice  of 
I’roposed  IHA  (79  KK  21522,  April  16, 
2014).  The  change  to  the  160  dB 
iso])leth  for  the  full  array  only  had 
iiu|)licatiou.s  for  the  take  e.stimate  for 
l)()whead  whales.  Becau.se  of  tlie  method 
used  to  calculate  takes  for  |)iuui|)e(ls, 
the  iso|)leth  change  did  not  change  the 
|)iuui|>e(l  takes  descrihed  in  tho.se 
earlier  documents.  Additionally,  the 
change  did  not  alter  the  proposed  take 
estimates  for  other  c(!lacean  s|)eci(!.s. 
rheisifoK!,  Ihose  discussions  are  not 
re|)eated  here. 

HP  (lid  not  calcidate  take  from  the 
sid)hottom  profiler  or  from  the  side.scan 
.sonar  for  toothed  whales.  Based  on  the 
distance  to  th(!  1(>()  dB  re  1  pPa  (rms) 
i.so|)leth.s  for  the.sc;  sonrccjs  and  the  fact 
that  NMPS  has  authorized  the 
maximum  e.stimatful  exposure  e.stimate, 
the  extnanely  minimal  mimher  of 
(ixposures  (less  than  one  animal  for  each 
s})ecies)  that  would  rosidt  from  use  of 


these  sources  is  already  accounted  for  in 
the  airgun  exposure  estimates. 

1 .  Number  of  Cetaceans  Potentially 
Taken  by  Harassment 

The  potential  number  of  bowhead 
whales  that  might  be  exposed  to  the  160 
dB  re  1  pPa  (rms)  SPL  was  calculated  by 
mid  ti  plying; 

•  The  ex])octed  bowhead  density  as 
jirovided  in  'I’ahle  5  in  HP’s  ajijilication; 

•  The  anticijiated  area  around  each 
source  vessel  that  is  ensonified  hy  the 
Kit)  (IB  r(!  1  pPa  (rms)  .SPL;  and 

•  The  (istimaled  nnnd)(!r  of  24-hr  days 
that  the  source  ve.ssels  are  operating. 

The  area  expected  to  h(;  ensonified  hy 
the  30  in  '  airay  was  determined  based 
on  th(!  av(!rage  distance  t(»  the  ltd)  dB  n; 

I  pPa  (rms)  .SPL  rounded  to  the  nearest 
too  as  deteiinined  from  the  maximmn 
20  40  in  '  airay  measurements  (  I'ahle 
7 A  in  BP’s  ap|)licat ion),  which  is  1  km. 
Ba.sed  on  a  radius  of  1  km,  the  KiO  dB 
ensonified  area  used  in  the  ex|iosnre 
calculations  was  .3.14  km^. 

The  estimated  nnmher  of  24  hr  days 
of  airgiin  operations  is  7.5  days  (160 
hours),  not  including  downtime. 
Downtime  is  related  to  weather, 
e(pii|mient  maintenance,  mitigation 
implementation,  and  other 
circumstances. 


Based  on  this  revision  to  the  160  dB 
isopleth,  the  average  and  maximum 
number  of  bowhead  whales  potentially 
exposed  to  sound  levels  of  160  dB  re 
IpPa  (rms)  or  more  is  estimated  at  0.04 
and  0.13,  respectively.  Because  a 
fraction  of  an  exposure  is  impossible, 
we  rounded  up  the  maximum  estimate 
to  account  for  one  bowhead  whale 
exposure  to  the  Level  B  harassment 
thresiiold.  These  e.stimated  exposures 
do  not  take  into  account  the  re(|nired 
mitigation  measures,  such  as  P.SOs 
watching  for  animals,  shutdowns  or 
|)ower  downs  of  the  airgnns  when 
marine  mammals  are  .seen  within 
defined  ranges,  and  ram|)  up  of  airgnns. 

hist iiiKilcd  I'dke  hy  I l(ir(issiiieiil 
SiiiniiKiiy 

I'ahle  4  here  onllines  the  densily 
estimates  used  to  estimate  Level  B  lakes 
the  authorized  Level  B  haiassmenl  take 
levels,  Ihe  ahnndance  of  each  s|)ecies  in 
the  Beaufort  .Sea,  the  |)ercentage  of  each 
species  or  slock  estimated  to  he  taken, 
and  current  population  trends.  As 
ex|>lained  earlier  in  this  document, 
NMIcS  authorized  Ihe  maximnm 
estimates  of  exposures.  Additionally, 
density  e.stimales  are  not  available  for 
species  that  are  inuximmon  in  the 
jiroposed  survey  area. 


Table  4— Density  Estimates  or  Species  Sighting  Rates,  Authorized  Level  B  Harassment  Take  Levels, 
Species  or  Stock  Abundance,  Percentage  of  Population  Proposed  To  Be  Taken,  and  Species  Trend  Status 


Species 

Density 

(#/km2) 

Sighting  rate 
(ind/hr) 

Authorized 
Level  B  take 

Abundance 

Percentage  of 
population 

Trend 

Beluga  whale  . 

0.0105 

75 

39,258 

0.19 

No  reliable  information. 

Killer  whale  . 

NA 

1 

552 

0.18 

Stable. 

Harbor  porpoise . 

NA 

1 

48,215 

>0.01 

No  reliable  information. 

Bowhead  whale  . 

0.0055 

1 

16,892 

0.01 

Increasing. 

Gray  whale  . 

NA 

1 

19,126 

0.01 

Increasing. 

Bearded  seal  . 

0.107 

19 

155,000 

0.01 

No  reliable  information. 

Ringed  seal . 

0.397 

71 

300,000 

0.02 

No  reliable  Information. 

Spotted  seal . 

0.126 

23 

141,479 

0.02 

No  reliable  information. 

Ribbon  seal . 

NA 

1 

49,000 

>0.01 

No  reliable  information. 

Analysis  and  Determinations 

Negligible  Impact 

Negligible  impact  is  “an  impact 
resulting  from  the  specified  activity  that 
cannot  be  reasonably  expected  to,  and  is 
not  reasonably  likely  to,  adversely  affect 
the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival” 


(50  CFR  216.103).  A  negligible  impact 
finding  is  based  on  the  lack  of  likely 
adverse  effects  on  annual  rates  of 
recruitment  or  survival  (i.e.,  population- 
level  effects).  An  estimate  of  the  number 
of  Level  B  harassment  takes,  alone,  is 
not  enough  information  on  which  to 
base  an  impact  determination.  In 
addition  to  considering  estimates  of  the 


number  of  marine  mammals  that  might 
be  “taken”  through  behavioral 
harassment,  NMFS  must  consider  other 
factors,  such  as  the  likely  nature  of  any 
responses  (their  intensity,  duration, 
etc.),  the  context  of  any  responses 
(critical  reproductive  time  or  location, 
migration,  etc.),  as  well  as  the  number 
and  nature  of  estimated  Level  A 
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harassment  takes,  the  number  of 
estimated  mortalities,  effects  on  habitat, 
and  the  status  of  the  species. 

No  injuries  or  mortalities  are 
anticipated  to  occur  as  a  result  of  HP’s 
shallow  geohazard  survey,  and  none  are 
authorized.  Additionally,  animals  in  the 
area  are  not  expected  to  incur  hearing 
impairment  or  non-auditory 
physiological  effects.  The  number  of 
takes  that  are  anticipated  and 
authorized  are  expected  to  be  limited  to 
short-term  Level  B  behavioral 
harassment.  While  the  airguns  will  be 
operated  continuously  for  about  7.5 
days,  the  project  time  frame  will  oc;cur 
when  cetacean  species  are  typically  not 
found  in  the  juoject  area  or  are  found 
only  in  low  numl)(!rs.  Whil(!  ])innip(tds 
are  likely  to  he  found  in  the  project  area 
more  ire(|nently,  their  distrihiition  is 
disp(ir.sed  enough  that  they  likely  will 
not  he  in  the  I.evel  It  harassment  /.one 
conlinnonsly.  As  mentioned  |)revion.sly, 
pimii|)e(ls  a|)pear  to  he  more  tolerant  of 
ant ln()|)ogenic  .sonml  than  mystiectes. 
The  use  ol  sidescan  sonar,  mnlliheam 
echo.soimdei ,  and  ^alhholtom  prolilei 
coiiliimonsly  lor  7.5  days  will  not 
iieg,atively  impact  m.iiine  m.iimmils  as 
the  majority  of  these  inslrnments  are 
o|)eraled  outside  ol  the  hearing, 
ire([nen(:ies  of  marine  mammals. 

't  he  Alaskan  lieaidorl  .Sea  is  |)ait  ol 
tin;  main  migration  roide  of  the  Western 
Arctic  slock  ol  howlniad  whales. 
However,  the  gcsohazard  snrv(!y  has  heen 
planned  to  occur  when  the  majority  of 
the  ])opnlation  is  found  in  the  tlanadian 
lt(!anfort  Sea.  ()|)eralion  t»f  airgims  and 
other  sound  sources  will  conclude  hy 
midnight  on  Angn.st  25  before  the  main 
fall  migration  begins  and  well  before 
c:ow/calf  pairs  begin  migrating  through 
the  area.  Additionally,  several  locations 
within  the  Beaufort  Sea  serve  as  feeding 
grounds  for  bowhead  whales.  However, 
as  mentioned  earlier  in  this  document, 
the  primary  feeding  grounds  are  not 
found  in  Foggy  Island  Bay.  The  majority 
of  bowhead  whales  feed  in  the  Alaskan 
Beaufort  Sea  during  the  fall  migration 
period,  which  will  occiu’  after  the 
cessation  of  the  survey. 

Belugas  that  migrate  through  the  U.S. 
Beaufort  Sea  typically  do  so  farther 
offshore  (more  than  37  mi  [60  km])  and 
in  deeper  waters  (more  than  656  ft  [200 
mj)  than  where  the  survey  activities 
would  occur.  Gray  whales  are  rarely 
sighted  this  far  east  in  the  U.S.  Beaufort 
Sea.  Additionally,  there  are  no  known 
feeding  grounds  for  gray  whales  in  the 
Foggy  Island  Bay  area.  The  most 
northern  feeding  sites  known  for  this 
species  are  located  in  the  Chukchi  Sea. 
The  other  cetacean  species  for  which 
take  is  authorized  are  uncommon  in 
Foggy  Island  Bay,  and  no  known  feeding 


or  calving  grounds  occur  in  Foggy 
Island  Bay  for  these  species.  Based  on 
these  factors,  exposures  of  cetaceans  to 
anthropogenic  sounds  are  not  expected 
to  last  for  prolonged  periods  (i.e., 
several  days)  since  they  are  not  known 
to  remain  in  the  area  for  extended 
periods  of  time  in  July  and  August. 

Also,  the  shallow  water  location  of  the 
survey  makes  it  unlikely  that  cetaceans 
would  remain  in  the  area  for  prolonged 
periods.  Based  on  all  of  this 
information,  the  .survey  is  not 
anticipated  to  affect  annual  rates  of 
recruitment  or  survival  for  cetaceans  in 
the  area. 

Riugcid  .seals  breed  and  pu})  in  the 
Alaskan  Beaiddrt  Sea;  how(iver,  the 
siirv(!y  will  occur  outside  of  the 
breeding  and  pn])ping  seasons.  'I'he 
Beaufort  .Sea  dixts  not  providit  suitable 
habitat  for  the  other  three  ice  seal 
species  foi'  hiceding  and  |)npping.  Based 
on  this  information,  the  survey  is  not 
anlici|)aled  to  aff(;ct  annual  rales  of 
lecriiilmenl  or  survival  lor  pimii|)eds  in 
the  aiea. 

( )i  the  nine  marine  mammal  species 
foi  which  l.'ike  is  anthoi  i/.ed,  one  is 
listed  as  endan|>,(!r<!d  nndei  the  I'i.SA 
the  howhe.'id  whale  and  two  aie  listed 
as  llneatened  rin)',ed  and  bearded 
seals.  .Scliweder  c/  <il.  (200!))  esiim.iltid 
IIk!  y»!;nly  growth  r.ile  for  Ixtwhead 
whales  to  he  .3.2%  (!)5%  Cl  0. 5-4.6%) 
helw(!(!n  1  !)64  and  2003  using  a  sight 
resight  analysis  of  afnial  photographs. 
There  are  currently  no  reliable  data  on 
Irimds  of  the  ringed  and  bearded  .seal 
stocks  in  Alaska.  The  ribbon  s(!al  is 
lisl(!d  as  a  .sj)ecies  of  conc(!rn  under  the 
I’kSA.  Certain  stocks  or  po])ulations  of 
gray,  killer,  and  beluga  whales  and 
spotted  seals  are  listed  as  endangered  or 
are  proposed  for  listing  under  the  FSA; 
however,  none  of  those  stocks  or 
populations  occur  in  the  activity  area. 
There  is  currently  no  established  critical 
habitat  in  the  project  area  for  any  of 
these  nine  species. 

Based  on  the  analysis  contained 
herein  of  the  likely  effects  of  the 
specified  activity  on  marine  mammals 
and  their  habitat,  and  taking  into 
consideration  the  implementation  of  the 
required  monitoring  and  mitigation 
measures,  NMFS  finds  that  the  total 
marine  mammal  take  from  BP’s  shallow 
geohazard  survey  in  Foggy  Island  Bay, 
Beaufort  Sea,  Alaska,  will  have  a 
negligible  impact  on  the  affected  marine 
mammal  species  or  stocks. 

Small  Numbers 

The  requested  takes  authorized 
represent  less  than  1%  of  all 
populations  or  stocks  (see  Table  4  in 
this  document).  These  take  estimates 
represent  the  percentage  of  each  species 


or  stock  that  could  be  taken  by  Level  B 
behavioral  harassment  if  each  animal  is 
taken  only  once.  The  numbers  of  marine 
mammals  taken  are  small  relative  to  the 
affected  species  or  stock  sizes.  In 
addition,  the  mitigation  and  monitoring 
measures  (described  previously  in  this 
document)  required  in  the  IHA  are 
expected  to  reduce  even  further  any 
potential  disturbance  to  marine 
mammals.  NMFS  finds  that  small 
numbers  of  marine  mammals  will  be 
taken  relative  to  the  populations  of  the 
affected  species  or  stocks. 

Impact  on  Availability  of  Affected 
Species  or  Stock  for  Taking  for 
Subsistence  Uses 

Helevant  Siil)sistence  Uses 
The  (listnrhance  and  |)otenlial 
(lis|)lacenient  of  marine  maimnals  hy 
.sounds  Iroin  the  stirvey  are  the  principal 
concerns  related  to  suhsistencfi  use  of 
the  area.  .Subsistence  remains  the  basis 
lor  Alaska  Native  culture  ami 
couuuuiiily.  Marine  luaiumals  are 
leg, ally  hunted  in  Alask.iii  waters  by 
co.'istal  Alaska  Native.s.  In  iiiral  Al.iska, 
subsistence  activities  are  ollen  central  to 
many  aspects  ul  luuiiau  iixisleuce, 
including,  patleiiis  ol  lainily  lile,  artistic 
expression,  and  community  religions 
and  celebratory  activities.  Additionally, 
the  animals  taken  lor  subsistence 
|)rovide  a  signilicant  portion  of  t he  food 
that  will  last  the  comnmnity  thronghont 
the  year,  't  he  main  sp(!cies  that  an; 
hunted  inchid(!  t)owh(sid  and  beluga 
whales,  ringed,  spotted,  and  bearded 
,s(!al.s,  walruses,  and  polar  hears.  (As 
mentioned  ])rovionsly  in  this  document, 
both  the  walrus  and  the  })olar  hoar  are 
under  the  U.SFWS’  jurisdiction.)  The 
importance  of  each  of  these  species 
varies  among  the  communities  and  is 
largely  based  on  availability. 

Residents  of  the  village  of  Nuiqsut  are 
the  primary  subsistence  users  in  the 
project  area.  The  communities  of 
Barrow  and  Kaktovik  also  harvest 
resources  that  pass  through  the  area  of 
interest  but  do  not  hunt  in  or  near  the 
Foggy  Island  Bay  area.  Subsistence 
hunters  from  all  three  communities 
conduct  an  annual  hunt  for  autumn- 
migrating  bowhead  whales.  Barrow  also 
conducts  a  bowhead  hunt  in  spring. 
Residents  of  all  three  communities  hunt 
seals.  Other  subsistence  activities 
include  fishing,  waterfowl  and  seaduck 
harvests,  and  hrmting  for  walrus,  beluga 
whales,  polar  bears,  caribou,  and  moose. 

Nuiqsut  is  the  community  closest  to 
the  svurvey  area  (approximately  73  mi 
[117.5  km]  southwest).  Nuiqsut  hunters 
harvest  bowhead  whales  only  during  the 
fall  whaling  season  (Long,  1996).  In 
recent  years,  Nuiqsut  whalers  have 
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ly|)i(:ally  landed  tlirco  or  lour  whales 
per  year.  Nni(]snl  whalers  oonccnilrate 
tlnhr  elTorts  on  areas  north  and  east  ol 
dross  Island,  generally  in  wat(!r  depths 
greater  than  (>(>  It  (20  in;  (ialginaitis, 

2000).  (Iro.ss  Island  is  the  prinoijial  base 
Idr  Nni(|snt  whalers  while  they  are 
hunting  howheads  (l-ong,  ItttMi).  Ooss 
Island  is  located  ajijiroximately  10  mi 
(10  krn)  from  the  (;lo.se.st  boundary  of  the 
survey  area. 

Kaktovik  whalers  search  for  whales 
east,  north,  and  occasionally  west  of 
Kaktovik.  Kaktovik  is  located 
approximately  91  mi  (146.5  km)  east  of 
Imggy  Island  Bay.  The  western  most 
reported  harvest  location  was  about  13 
mi  (21  km)  west  of  Kaktovik,  near 
70°10'N.,  144°11' W.  (Kaleak,  1996). 
That  site  is  about  80  mi  (129  km)  east 
of  the  proposed  survey  area. 

Barrow  whalers  search  for  whales 
much  farther  from  the  Foggy  Island  Bay 
area — about  200+  mi  (322+  Ion)  to  the 
west.  Barrow  hvmters  have  expressed 
concerns  about  “downstream”  effects  to 
bowhead  whales  during  the  westward 
fall  migration;  however,  BP  will  cease 
airgun  operations  prior  to  the  start  of  the 
fall  migration. 

Beluga  whales  are  not  a  prevailing 
subsistence  resource  in  the  communities 
of  Kaktovik  and  Nuiqsut.  Kaktovik 
hunters  may  harvest  one  beluga  whale 
in  conjunction  with  the  bowhead  hunt; 
however,  it  appears  that  most 
households  obtain  beluga  through 
exchanges  with  other  communities. 
Although  Nuiqsut  hunters  have  not 
hunted  belugas  for  many  years  while  on 
Cross  Island  for  the  fall  hunt,  this  does 
not  mean  that  they  may  not  return  to 
this  practice  in  the  future.  Data 
presented  by  Braund  and  Kruse  (2009) 
indicate  that  only  1%  of  Barrow’s  total 
harvest  between  1962  and  1982  was  of 
beluga  whales  and  that  it  did  not 
account  for  any  of  the  harvested  animals 
between  1987  and  1989. 

Ringed  seals  are  available  to 
subsistence  users  in  the  Beaufort  Sea 
year-round,  hut  they  are  primarily 
hunted  in  the  winter  or  spring  due  to 
the  rich  availability  of  other  mammals 
in  the  summer.  Bearded  seals  are 
primarily  hunted  during  July  in  the 
Beaufort  Sea;  however,  in  2007,  bearded 
seals  were  harvested  in  the  months  of 
August  and  September  at  the  mouth  of 
the  Colville  River  Delta,  which  is 
approximately  50+  mi  (80+  km)  from 
the  proposed  survey  area.  However,  this 
sealing  area  can  reach  as  far  east  as 
Pingok  Island,  which  is  approximately 
20  mi  (32  km)  west  of  the  survey  area. 
An  annual  bearded  seal  harvest  occurs 
in  the  vicinity  of  Thetis  Island  (which 
is  a  considerable  distance  from  Foggy 
Island  Bay)  in  July  through  August. 


Approximately  20  bearded  seals  are 
harvested  amiiially  through  this  hunt. 
Spotted  .seals  are  harvested  by  sonu!  of 
the  villages  in  the  summer  months. 
Nnicjsut  hunters  typically  hunt  spotted 
seals  in  the  nearshore  waters  off  the 
f  Colville  River  Delta.  The  majority  of  the 
more  established  .seal  hunts  that  occur 
in  the  Beaufort  Sea,  such  as  the  (kilville 
delta  area  hunts,  are  located  a 
significant  di.stanco  (in  .some  instances 
50  mi  1 80  km  I  or  more)  from  the  project 
area. 

Potential  Impacts  to  Subsistence  Uses 

NMFS  has  defined  “immitigable 
adverse  impact”  in  50  CFR  216.103  as: 

“.  .  .an  impact  resulting  from  the 
specified  activity:  (1)  That  is  likely  to 
reduce  the  availability  of  the  species  to 
a  level  insufficient  for  a  harvest  to  meet 
subsistence  needs  by:  (i)  Causing  the 
marine  mammals  to  abandon  or  avoid 
hunting  areas;  (ii)  Directly  displacing 
subsistence  users;  or  (iii)  Placing 
physical  barriers  between  the  marine 
mammals  and  the  subsistence  hunters; 
and  (2)  That  cannot  be  sufficiently 
mitigated  by  other  measures  to  increase 
the  availability  of  marine  mammals  to 
allow  subsistence  needs  to  be  met.” 

Noise  and  general  activity  during  BP’s 
shallow  geohazard  survey  have  the 
potential  to  impact  marine  mammals 
hunted  by  Native  Alaskan.  In  the  case 
of  cetaceans,  the  most  common  reaction 
to  anthropogenic  sounds  (as  noted 
previously)  is  avoidance  of  the 
ensonified  area.  In  the  case  of  bowhead 
whales,  this  often  means  that  the 
animals  divert  from  their  normal 
migratory  path  by  several  kilometers. 
Helicopter  activity,  although  not  really 
anticipated,  also  has  the  potential  to 
disturb  cetaceans  and  pinnipeds  by 
causing  them  to  vacate  the  area. 
Additionally,  general  vessel  presence  in 
the  vicinity  of  traditional  hunting  areas 
could  negatively  impact  a  hunt.  Native 
knowledge  indicates  that  bowhead 
whales  become  increasingly  “skittish” 
in  the  presence  of  seismic  noise.  Whales 
are  more  wary  around  the  hunters  and 
tend  to  expose  a  much  smaller  portion 
of  their  back  when  surfacing  (which 
makes  harvesting  more  difficult). 
Additionally,  natives  report  that 
bowheads  exhibit  angry  behaviors  in  the 
presence  of  seismic,  such  as  tail¬ 
slapping,  which  translate  to  danger  for 
nearby  subsistence  harvesters. 

Plan  of  Cooperation  or  Measures  To 
Minimize  Impacts  to  Subsistence  Hunts 

Regulations  at  50  CFR  216.104(a)(12) 
require  IHA  applicants  for  activities  that 
take  place  in  Arctic  waters  to  provide  a 
Plan  of  Cooperation  or  information  that 
identifies  what  measures  have  been 


taken  and/or  will  be  taken  to  miniini/.e 
adversi!  effects  on  the  availability  of 
marine  inammals  for  subsistence 
inirpo.ses.  BP  signed  the  2014  (ionflict 
Avoidance  Agreement  (CAA)  with  the 
Alaska  ivskiino  Whaling  (ionnni.ssion 
(AFWC),  which  is  develojied  to 
minimize  potential  interference  with 
howhead  suhsistence  hunting.  BP  al.so 
attended  and  jiarticipated  in  meetings 
with  the  Al'iWC;  on  December  13,  2013, 
and  additional  meetings  in  2014.  The 
(',AA  describes  measures  to  minimize 
any  adverse  effects  on  the  availability  of 
bowhead  whales  for  subsistence  uses. 

The  North  Slope  Borough  Department 
of  Wildlife  Management  (NSB-DWM) 
was  consulted,  and  BP  presented  the 
project  to  the  NSB  Planning 
Commission  in  2014.  BP  held  meetings 
in  the  community  of  Nuiqsut  to  present 
the  proposed  project,  address  questions 
and  concerns  from  community 
members,  and  provide  them  with 
contact  information  of  project 
management  to  which  they  can  direct 
concerns  during  the  survey.  During  the 
NMFS  Open-Water  Meeting  in 
Anchorage  in  2013,  BP  presented  their 
proposed  projects  to  various 
stakeholders  that  were  present  during 
this  meeting. 

BP  will  continue  to  engage  with  the 
affected  subsistence  communities 
regarding  its  Beaufort  Sea  activities.  As 
in  previous  years,  BP  will  meet  formally 
and/or  informally  with  several 
stakeholder  entities:  The  NSB  Planning 
Department,  NSB-DWM,  NMFS,  AEWC, 
Inupiat  Conununity  of  the  Arctic  Slope, 
Inupiat  History  Language  and  Culture 
Center,  USFWS,  Nanuq  and  Walrus 
Commissions,  and  Alaska  Department  of 
Fish  &  Game. 

Project  information  was  provided  to 
and  input  on  subsistence  obtained  from 
the  AEWC  and  Nanuq  Commission  at 
the  following  meetings: 

•  AEWC,  October  17,  2013;  and 

•  Nanuq  Commission,  October  17, 
2013. 

BP  will  implement  several  mitigation 
measures  to  reduce  impacts  on  the 
availability  of  marine  mammals  for 
subsistence  hunts  in  the  Beaufort  Sea. 
Many  of  these  measures  were  developed 
from  the  2013  CAA  and  previous  NSB 
Development  Permits.  In  addition  to  the 
measures  listed  next,  BP  will  conclude 
all  airgun  operations  by  midnight  on 
August  25  to  allow  time  for  the  Beaufort 
Sea  communities  to  prepare  for  their  fall 
bowhead  whale  hunts  prior  to  the 
beginning  of  the  fall  westward  migration 
through  the  Beaufort  Sea.  Some  of  the 
measures  mentioned  next  have  been 
mentioned  previously  in  this  document: 

•  PSOs  on  board  ves.sels  are  tasked 
with  looking  out  for  whales  and  other 
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inariiic  inaiiiinals  in  the  vicinity  oi  the 
vessel  to  assist  the  viissel  (;a|)tain  in 
avoiding  liann  to  whales  and  other 
marine  mannnals; 

•  Vessels  and  aircralt  will  avoid  areas 
where  sjauaes  that  are  stmsitive  to  noise; 
or  vessel  inoveanents  are;  concentrateal; 

•  (ioinmunications  and  conflict 
resolution  are  (hitaihal  in  the  (lAA.  00 
will  partici])ate  in  the  (iornmnnications 
(ienter  that  is  operated  annually  during 
the  bowhead  subsistence  bunt; 

•  (iommnnications  with  the  village  of 
Nniqsnt  to  discuss  commnnity 
questions  or  concerns  including  all 
subsistence  hunting  activities.  Pre- 
project  meeting(s)  with  Nniqsnt 
representatives  will  be  held  at  agreed 
times  with  groups  in  the  community  of 
Nuiqsut.  If  additional  meetings  are 
requested,  they  will  be  set  up  in  a 
similar  manner; 

•  Contact  information  for  BP  will  be 
provided  to  community  members  and 
distributed  in  a  manner  agreed  at  the 
community  meeting; 

•  BP  has  contracted  with  a  liaison 
from  Nuiqsut  who  will  help  coordinate 
meetings  and  serve  as  an  additional 
contact  for  local  residents  during 
planning  and  operations;  and 

•  Inupiat  Communicators  will  be 
employed  and  work  on  seismic  source 
vessels.  They  will  also  serve  as  PSOs. 

Unmitigable  Adverse  Impact  Analysis 
and  Determination 

BP  has  adopted  a  spatial  and  temporal 
strategy  for  its  Foggy  Island  Bay  survey 
that  should  minimize  impacts  to 
subsistence  himters.  First,  BP’s 
activities  will  not  commence  until  after 
the  spring  hunts  have  occurred.  Second, 
BP  will  conclude  all  airgun  and  other 
active  sound  source  operations  by 
midnight  on  August  25  prior  to  the  start 
of  the  bowhead  whale  fall  westward 
migration  and  any  fall  subsistence  hunts 
by  Beaufort  Sea  communities.  Foggy 
Island  Bay  is  not  commonly  used  for 
subsistence  himts.  Although  some  seal 
hunting  co-occurs  temporally  with  BP’s 
survey,  the  locations  do  not  overlap. 
BP’s  presence  will  not  place  physical 
barriers  between  the  sealers  and  the 
seals.  Additionally,  BP  will  work 
closely  with  the  closest  affected 
communities  and  support 
Communications  Centers  and  employ 
local  Inupiat  Communicators.  Based  on 
the  description  of  the  specified  activity, 
the  measures  described  to  minimize 
adverse  effects  on  the  availability  of 
marine  mammals  for  subsistence 
purposes,  and  the  required  mitigation 
and  monitoring  measures,  NMFS  has 
determined  that  there  will  not  be  an 
unmitigable  adverse  impact  on 
.siibsistence  uses  from  BP’s  activities. 


Endangered  S|)ei:ies  Act  (ESA) 

Within  the  proj(;(:t  area,  the  bowhead 
whale  is  li.sted  as  endangered  and  the 
ringed  and  bearded  seals  are  listed  as 
Ibrcsitened  under  the  I'i.SA.  TIk;  NMFS 
{)ffic(!  of  Prot(!(;ted  Krisources  Ihirmits 
and  (;on.serv:ition  l)ivisit)n  consulted 
with  the  NMFS  Alaska  Regional  Office; 
(AKKO)  Protected  R(;sources  Division 
(PKD)  on  the  is.suance;  of  an  II  lA  under 
Section  101  (a)(5)(D)  of  the  MMPA 
because  the  action  of  i.ssuing  the  IDA 
may  affect  threatened  and  endangered 
species  under  NMFS’  jurisdiction.  On 
June  19,  2014,  NME'S  AKRO  PRD  issued 
a  Biological  Opinion,  which  concluded 
that  the  issuance  of  an  IHA  to  BP  for  the 
shallow  geohazard  smvey  is  not  likely 
to  jeopardize  the  continued  existence  of 
the  endangered  bowhead  whale, 
threatened  Arctic  subspecies  of  ringed 
seal,  or  the  threatened  Beringia  distinct 
population  segment  of  bearded  seal. 
There  is  no  critical  habitat  for  any  of 
these  species  in  the  survey  area. 

National  Environmental  Policy  Act 
(NEPA) 

NMFS  prepared  an  EA  that  includes 
an  analysis  of  potential  environmental 
effects  associated  with  NMFS’  issuance 
of  an  IHA  to  BP  to  take  marine 
mammals  incidental  to  conducting  a 
shallow  geohazard  survey  program  in 
the  Beaufort  Sea,  Alaska.  NMFS  has 
finalized  the  EA  and  prepared  a  FONSI 
for  this  action.  Therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  necessary. 

Authorization 

As  a  result  of  these  determinations, 
NMFS  has  issued  an  IHA  to  BP  for 
conducting  a  shallow  geohazard  survey 
in  the  Foggy  Island  Bay  area  of  the 
Beaufort  Sea,  Alaska,  during  the  2014 
open-water  season,  provided  the 
previously  mentioned  mitigation, 
monitoring,  and  reporting  requirements 
are  incorporated. 

Dated;  June  25,  2014. 

Perry  F.  Gayaldo, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

Admission  To  Practice  and  Roster  of 
Registered  Patent  Attorneys  and 
Agents  Admitted  To  Practice  Before 
the  United  States  Patent  and 
Trademark  Office  (USPTO) 

ACTION:  Notice. 


SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13  (44  U.S.C.  3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  August  29,  2014. 
ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods: 

•  Email:  InformationColIection® 
uspto.gov.  Include  “0651-0012 
comment”  in  the  subject  line  of  the 
message. 

•  Mail:  Susan  K.  Fawcett,  Records 
Officer,  Office  of  the  Chief  Information 
Officer,  United  States  Patent  and 
Trademark  Office,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450. 

•  Federal  Rulemaking  Portal:  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  Dahlia  George, 
Office  of  Enrollment  and  Discipline, 
United  States  Patent  and  Trademark 
Office,  Mail  Stop  OED,  P.O.  Box  1450, 
Alexandria,  VA  22313-1450;  by 
telephone  at  571-272-4097;  or  by  email 
to  Dahlia.George@uspto.gov.  Additional 
information  about  this  collection  is  also 
available  at  http://www.reginfo.gov 
under  “Information  Collection  Review.” 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  collection  of  information  is 
required  by  35  U.S.C.  2(b)(2)(D),  which 
permits  the  United  States  Patent  and 
Trademark  Office  (USPTO)  to  establish 
regulations  governing  the  recognition 
and  conduct  of  agents,  attorneys  or 
other  persons  representing  applicants  or 
other  parties  before  the  USPTO.  This 
statute  also  permits  the  USPTO  to 
require  information  from  applicants  that 
shows  that  they  are  of  good  moral 
character  and  reputation  and  have  the 
necessary  qualifications  to  assist 
applicants  with  the  patent  process  and 
to  repre.sent  them  before  the  USPTO. 
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The  USPTO  administers  the  statute 
through  37  CFR  1.21,  10.14  and  11.5 
through  11.12.  These  rules  address  the 
requirements  to  apply  for  the 
examination  for  registration  and  to 
demonstrate  eligibility  to  be  a  registered 
attorney  or  agent  before  the  USPTO, 
including  the  fee  requirements.  The 
Office  of  Enrollment  and  Discipline 
(OED)  collects  information  to  determine 
the  qualifications  of  individuals  entitled 
to  represent  applicants  before  the 
USPTO  in  the  preparation  and 
prosecution  of  applications  for  a  patent. 
The  OED  also  collects  information  to 
administer  and  maintain  the  roster  of 
attorneys  and  agents  registered  to 
practice  before  the  USPTO.  Information 
concerning  registered  attorneys  and 
agents  is  published  by  the  OED  in  a 
public  roster  that  can  be  accessed 
through  the  USPTO  Web  site. 

The  information  in  this  collection  is 
used  by  the  USPTO  to  review 
applications  for  the  examination  for 


registration  and  to  determine  whether 
an  applicant  may  be  added  to,  or  an 
existing  practitioner  may  remain  on,  the 
Register  of  Patent  Attorneys  and  Agents. 

II.  Method  of  Collection 

By  mail  to  the  USPTO  when  the 
individual  desires  to  participate  in  the 
information  collection  except  for  the 
Change  of  Address  which  will  be 
collected  electronically. 

III.  Data 

OMB  Number:  0651-0012. 

Form  Number(s):  PTO-158,  PTO- 
158A,  PTO/275,  PTO-107A,  PTO-1209, 
PTO-2126,  PTO-2149  and  PTO-2150. 
Two  new  forms  are  being  introduced 
into  the  collection  are  PTO-158T  and 
PTO-158LS. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profits. 


Estimated  Number  of  Respondents: 
25,855  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  1  minute  (0.01667 
hours)  to  40  hours,  depending  upon  the 
respondents  needs,  to  gather,  prepare, 
and  submit  the  various  docmnents  in 
this  information  collection. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  34,530  hours. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $2,603,170.  The  cost  to 
respondents  for  taking  the  registration 
examination  is  estimated  to  be  at  the 
rate  of  $39  per  hour,  for  a  cost  burden 
of  $1,206,660.  The  USPTO  estimates 
that  the  remaining  items  in  this 
collection  will  be  prepared  by  attorneys 
in  private  firms.  Using  the  professional 
hourly  rate  of  $389  for  attorneys  in 
private  firms,  the  USPTO  estimates 
$1,396,510  per  year  in  respondent  cost 
burden  associated  with  the  remaining 
items  in  this  information  collection. 


Estimated  time 

Estimated 

Estimated 

Item  # 

Item 

for  response 

annual 

Rate 

annual  burden 

(minutes) 

responses 

hours 

1  . 

Application  for  Registration  to  Practice  Before  the  United  States 

30 

4,420 

389.00 

2,210 

Patent  and  Trademark  Office  (includes  both  the  computerized 
exam  and  the  USPTO-administered  exam)  PTO-158. 

1  . 

Application  for  Registration  to  Practice  Before  the  United  States 

30 

100 

389.00 

50 

Patent  and  Trademark  Office  (former  examiners;  examination 
waived)  PTO-158. 

2  . 

Application  for  Registration  to  Practice  Before  the  United  States 

30 

100 

389.00 

50 

Patent  and  Trademark  Office  Under  37  CFR  11.6(c)  by  a  For¬ 
eign  Resident  (examination  waived)  PTO-158A. 

3  . 

Application  for  Reciprocal  Recognition  to  Practice  in  Trademark 

30 

25 

389.00 

12.5 

Matters  Before  the  United  States  Patent  and  Trademark  Office 
Under  37  CFR  11.14(c)  by  a  Foreign  Attorney  or  Agent  (exam¬ 
ination  waived)  PTO-158T. 

4  . 

Application  for  Registration  in  the  USPTO  Law  School  Program 

30 

60 

389.00 

30 

for  Law  Students  to  Practice  Before  the  United  States  Patent 
and  Trademark  Office  Under  37  CFR  11.14(c)  (examination 
waived)  (Law  School  students  only)  PTO-158LS. 

5  . 

Registration  Examination  to  Become  a  Registered  Practitioner . 

420 

4,420 

39.00 

30,940 

6  . 

Undertaking  under  37  CFR  11.10(b)  PTO-275  . 

20 

520 

389.00 

173.3333 

7  . 

Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (individuals 

10 

1,995 

389.00 

332.5 

passing  the  registration  exam)  PTO-107A. 

7  . 

Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (foreign 

10 

100 

389.00 

16.6667 

applicants)  PTO-107A. 

7  . 

Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (former  ex- 

10 

100 

389.00 

16.6667 

aminers  seeking  registration)  PTO-107A. 

8  . 

Oath  or  Affirmation.  PTO-1209  . 

5 

2,195 

389.00 

182.9166 

9  . 

Reinstatement  to  the  Register.  PTO-107R  . 

10 

30 

389.00 

5 

10  . 

Written  request  for  reconsideration  and  further  review  of  dis- 

90 

30 

389.00 

45 

approval  notice  of  application. 

11  . 

Cover  pages  used  for  submitting  correspondence  to  OED  (for 

1 

7,500 

389.00 

125 

documents  submitted  with  applications,  requests  for  reconsider¬ 
ation,  and  petitions). 

12  . 

Change  of  address . 

2 

4,200 

389.00 

140 

13  . 

Petition  for  reinstatement  after  disciplinary  removal  under  37  CFR 

2,400 

4 

389.00 

160 

11.7(h). 

14  . 

Practitioner’s  supporting  documentation  for  a  motion  to  hold  in 

2,400 

1 

389.00 

40 

abeyance  a  disciplinary  proceeding  because  of  a  current  dis¬ 
ability  or  addiction. 

T  otals 

25,800 

34,530 

. 

J _ 
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ITEMS  FOR  WHICH  FEES  CURRENTLY  ARE  COLLECTED 

1  .  Non-Refundable  Application  Fee  for  Registration  to  Practice  Before  the  United 

States  Patent  and  Trademark  Office  (includes  both  the  computerized  exam 
and  the  USPTO-administered  exam).  PTO-158. 

1  .  Application  Fee  for  Registration  to  Practice  Before  the  United  States  Patent  and 

Trademark  Office,  as  appiicable  when  used  for  registration  fees  only  (former 
examiners;  examination  waived).  PTO-158. 

2  .  Application  Fee  for  Registration  to  Practice  Before  the  United  States  Patent  and 

Trademark  Office,  as  applicable  when  used  for  registration  fees  only  (former 
examiners;  examination  waived).  PTO-158A. 

3  .  Application  Fee  for  Reciprocal  Recognition  to  Practice  in  T rademark  Matters  Be¬ 

fore  the  United  States  Patent  and  Trademark  Office  Under  37  CFR  11.14(c) 
by  a  Foreign  Attorney/ Agent  (examination  waived).  PTO-158T. 

4  .  Application  for  Registration  in  the  USPTO  Law  School  Program  for  Law  Stu¬ 

dents  to  Practice  Before  the  United  States  Patent  and  Trademark  Office 
Under  37  CFR  11.14(c)  (examination  waived;  Law  School  students  only). 
PTO-158LS. 

5  .  Registration  examination  fee  for  administration  of  computerized  examination  to 

become  a  registered  patent  practitioner  administered  by  the  USPTO  (USPTO- 
administered  exam). 

15  .  Registration  examination  fee  for  administration  of  computerized  examination  to 

become  a  registered  patent  practitioner  administered  by  a  commercial  entity 
(computer  exam). 

6  .  Undertaking  under  37  CFR  11.10(b).  PTO-275  . 

17  .  Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (individuals  passing  the 

registration  exam).  PTO-107A. 

7  .  Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (foreign  applicants).  PTO- 

107A. 

7  .  Data  Sheet-  Register  of  Patent  Attorneys  and  Agents  (former  examiners  seek¬ 

ing  registration).  PTO  107A. 

8  .  Oath  or  Affirmation.  PTO-1209  . 

9  .  Reinstatement  to  the  Register.  PTO-107A  . 

10  .  Written  request  for  reconsideration  and  further  review  of  disapproval  notice  of 

application. 

11  .  Cover  pages  used  for  submitting  correspondence  to  OED  (for  documents  sub¬ 

mitted  with  applications,  requests  for  reconsideration,  and  petitions). 

12  .  Change  of  address  . 

13  .  Petition  to  the  Director  of  the  Office  of  Enrollment  and  Discipline  under  11.12(c) 

13 .  Petition  for  reinstatement  after  disciplinary  removal  under  37  CFR  11.7(h)  . 

13  .  Non-Refundable  Application  Fee  for  Enrollment  and/or  Reinstatement  to  Practice 

Before  the  United  States  Patent  and  Trademark  Office  under  37  CFR 
1 .21(a)(10)  (those  who  must  prove  fitness  to  practice). 

14  .  Practitioner’s  supporting  documentation  for  a  motion  to  hold  in  abeyance  a  dis¬ 

ciplinary  proceeding  because  of  a  current  disability  or  addiction. 


4,420 

40.00 

176,800.00 

100 

40.00 

4,000.00 

100 

40.00 

4,000.00 

25 

40.00 

1,000.00 

60 

0.61 

36.60 

20 

450.00 

9,000.00 

4,400 

200.00 

880,000.00 

520 

0.00 

0.00 

1,995 

100.00 

199,500.00 

100 

100.00 

10,000.00 

100 

100.00 

10,000.00 

2,195 

0.00 

0.00 

30 

100.00 

3,000.00 

30 

130.00 

3,900.00 

7,500 

0.00 

0.00 

4,200 

0.00 

0.00 

20 

130.00 

2,600.00 

4 

1 ,600.00 

6,400.00 

35 

1 ,600.00 

56,000.00 

1 

1 1 ,400.00 

11,400.00 

25,855 

$1,377,636.60 
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The  General  Requirements  Bulletin 
for  Admission  to  the  Examination  for 
Registration  to  Practice  in  Patent  Cases 
before  the  USPTO  states  that  all 
business  with  the  USPTO  should  be 
transacted  in  writing.  The  actions  of  the 
OED  will  be  based  exclusively  on  the 
written  record  in  the  USPTO  (37  CFR 
1.2).  Personal  attendance  is 


unnecessary.  All  documents  may  be 
submitted  to  the  USPTO  by  first-class 
mail  through  the  United  States  Postal 
Service.  Mailed  submissions  may 
include  a  certificate  of  mailing  for  each 
piece  of  correspondence  enclosed, 
stating  the  date  of  deposit  or 
transmission  to  the  USPTO.  The  USPTO 
estimates  that  the  average  first-class 


postage  cost  for  responses  to  this 
collection  will  vary  from  $0.49  cents  for 
one  ounce  to  $4.80  for  one  pound, 
depending  on  the  individual 
submission.  The  total  annual  non-hour 
cost  burden  associated  with  postage 
costs  is  $4,001.20. 


Item 

Responses 

Postage  Fee 
(1) 

Total  non-hour 
cost  burden 

(a) 

(b) 

(a)  X  (b)  (c) 

ITEMS  FOR  WHICH  POSTAGE  FEES  CURRENTLY  ARE  COLLECTED 


8  ... 

9  ... 

10 

11 

12 

13 

13 

13 


14 


Total 


Non-Refundable  Application  Fee  for  Registration  to  Practice  Before  the 

4,420 

$0.61 

2,696.20 

United  States  Patent  and  Trademark  Office  (includes  both  the  computer¬ 
ized  exam  and  the  USPTO-administered  exam).  PTO-158. 

Application  Fee  for  Registration  to  Practice  Before  the  United  States  Pat- 

100 

0.61 

61.00 

ent  and  Trademark  Office,  as  applicable  when  used  for  registration  fees 
only  (former  examiners;  examination  waived).  PTO-158. 

Application  Fee  for  Registration  to  Practice  Before  the  United  States  Pat- 

100 

0.49 

49.00 

ent  and  Trademark  Office,  as  applicable  when  used  for  registration  fees 
only  (former  examiners;  examination  waived).  PTO-158A. 

Application  Fee  for  Reciprocal  Recognition  to  Practice  in  Trademark  Mat- 

25 

0.61 

15.25 

ters  Before  the  United  States  Patent  and  Trademark  Office  Under  37 
CFR  11.14(c)  by  a  Foreign  Attorney/Agent  (examination  waived).  PTO- 
158T. 

Application  for  Registration  in  the  USPTO  Law  School  Program  for  Law 

60 

0.61 

36.60 

Students  to  Practice  Before  the  United  States  Patent  and  Trademark  Of¬ 
fice  Under  37  CFR  11.14(c)  (examination  waived;  Law  School  students 
only).  PTO-158LS. 

Registration  examination  fee  for  administration  of  computerized  examina- 

20 

0.00 

0.00 

tion  to  become  a  registered  patent  practitioner  administered  by  the 
USPTO  (USPTO-administered  exam). 

Registration  examination  fee  for  administration  of  computerized  examina- 

4,400 

0.00 

0.00 

tion  to  become  a  registered  patent  practitioner  administered  by  a  com¬ 
mercial  entity  (computer  exam). 

Undertaking  under  37  CFR  11.10(b).  PTO-275  . 

520 

0.00 

0.00 

Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (individuals  passing 

1,995 

0.49 

977.55 

the  registration  exam).  PTO-107A. 

Data  Sheet— Register  of  Patent  Attorneys  and  Agents  (foreign  applicants). 

100 

0.49 

49.00 

PTO-107A. 

Data  Sheet — Register  of  Patent  Attorneys  and  Agents  (former  examiners 

100 

0.49 

49.00 

seeking  registration).  PTO-1 07A. 

Oath  or  Affirmation.  PTO-1 209  . 

2,195 

0.00 

0.00 

Reinstatement  to  the  Register.  PTO-1 07A . 

30 

0.49 

14.70 

Written  request  for  reconsideration  and  further  review  of  disapproval  notice 

30 

0.61 

18.30 

of  application. 

Cover  pages  used  for  submitting  correspondence  to  OED  (for  documents 

7,500 

0.00 

0.00 

submitted  with  applications,  requests  for  reconsideration,  and  petitions). 
Change  of  address  . 

4,200 

0.00 

0.00 

Petition  to  the  Director  of  the  Office  of  Enrollment  and  Discipline  under 

20 

1.73 

34.60 

11.12(c). 

Petition  for  reinstatement  after  disciplinary  removal  under  37  CFR  1 1 .7(h) 

4 

0.00 

0.00 

Non-Refundable  Application  Fee  for  Enrollment  and/or  Reinstatement  to 

35 

0.00 

0.00 

Practice  Before  the  United  States  Patent  and  Trademark  Office  under 
37  CFR  1.21(a)(10)  (those  who  must  prove  fitness  to  practice). 

Practitioner’s  supporting  documentation  for  a  motion  to  hold  in  abeyance  a 

1 

0.00 

0.00 

disciplinary  proceeding  because  of  a  current  disability  or  addiction. 

25,855 

4,001.20 

The  USPTO  estimates  that  the  total 
(non-hour)  respondent  cost  burden  for 
this  collection  in  the  form  of 
recordkeeping  costs,  filing  fees,  and 
postage  costs  is  $1,538,386.14. 


IV.  Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval.  All  comments  will  become  a 
matter  of  public  record. 


The  USPTO  is  soliciting  public 
comments  to:  (a)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  Evaluate  the 
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accuracy  of  the  agency’s  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  Minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Dated;  June  25,  2014. 

Susan  K.  Fawcett, 

Records  Officer,  USPTO,  Office  of  the  Chief 
Information  Officer. 

|KR  Doc.  2014-15217  Filed  6-27-14;  8:45  am] 

BILLING  CODE  3510-16-P 

DEPARTMENT  OF  COMMERCE 

United  States  Patent  and  Trademark 
Office 

[Docket  No.:  PTO-P-201 4-0036] 

Request  for  Comments  and  Extension 
of  Comment  Period  on  Examination 
Instruction  and  Guidance  Pertaining  to 
Patent-Eligible  Subject  Matter 

AGENCY:  United  States  Patent  and 
Trademark  Office,  Commerce. 

ACTION:  Request  for  comments. 

SUMMARY:  The  United  States  Supreme 
Court  (Supreme  Court)  recently  issued  a 
decision  in  Alice  Corporation  Pty.  Ltd. 

V.  CLS  Bank  International  [Alice  Corp.), 
which  dealt  with  claims  to  a 
computerized  scheme  for  mitigating 
settlement  risk.  The  Supreme  Court  held 
in  a  unanimous  decision  that  the 
claimed  subject  matter  was  not  patent- 
eligible  because  it  was  drawn  to  the 
abstract  idea  of  intermediated 
settlement  implemented  on  a  generic 
computer.  The  United  States  Patent  and 
Trademark  Office  (USPTO)  has  issued 
preliminary  instructions  on  Alice  Corp. 
to  the  patent  examining  corps  and  these 
preliminary  instructions  have  been 
posted  on  the  USPTO’s  Internet  Web 
site.  The  USPTO  is  inviting  public 
comment  on  the  Alice  Corp.  preliminary 
instructions.  The  USPTO  is  also 
extending  the  period  for  public 
comment  on  the  Examination  Guidance 
For  Determining  Subject  Matter 
Eligibility  Of  Claims  Reciting  Or 
Involving  Laws  of  Nature,  Natural 
Phenomena,  and  Natural  Products 
(Laws  of  Nature/Natural  Products 
Guidance). 


DATES:  Written  comments  on  the  Alice 
Corp.  preliminary  instructions  and/or 
on  the  Laws  of  Nature/Natural  Products 
Guidance  must  be  received  on  or  before 
July  31,  2014. 

ADDRESSES:  Comments  on  the  Alice 
Corp.  preliminary  instructions  may  be 
sent  by  electronic  mail  message  over  the 
Internet  addressed  to:  alice_2014@ 
uspto.gov. 

Comments  on  the  Laws  of  Nature/ 
Natural  Products  Guidance  may  be  sent 
by  electronic  mail  message  over  the 
Internet  addressed  to:  myriad-mayo_ 
2014@uspto.gov. 

Comments  that  apply  to  both  the 
Alice  Corp.  preliminary  instructions  and 
the  Laws  of  Nature/Natural  Products 
Guidance  may  be  sent  by  electronic  mail 
message  over  the  Internet  addressed  to 
either:  inyriad-mayo_201 4@uspto.gov, 
or  alice_2014@uspto.gov. 

Idoctronic  comments  submitted  in 
plain  text  are  preferred,  hut  also  may  be 
submitted  in  ADOBE®  portable 
document  format  or  MICROSOFT 
WORD®  format.  Comments  not 
.submitted  electronically  .should  be 
submitted  on  paper  in  a  format  that 
facilitates  convenient  digital  scanning 
into  ADOBE®  portable  document 
format.  The  comments  will  be  available 
for  viewing  via  the  Office’s  Internet  Web 
site  {http://www.uspto.gov).  Because 
comments  will  be  made  available  for 
public  inspection,  information  that  the 
submitter  does  not  desire  to  make 
public,  such  as  an  address  or  phone 
number,  should  not  be  included  in  the 
comments. 

FOR  FURTHER  INFORMATION  CONTACT:  Raul 
Tamayo,  Senior  Legal  Advisor,  Office  of 
Patent  Legal  Administration,  by 
telephone  at  571-272-7728,  or  Caroline 
D.  Dennison,  Senior  Legal  Advisor, 
Office  of  Patent  Legal  Administration, 
by  telephone  at  571-272-7729. 
SUPPLEMENTARY  INFORMATION:  The 
Supreme  Court  recently  issued  a 
decision  in  Alice  Corp.  [Alice 
Corporation  Pty.  Ltd.  v.  CLS  Bank 

International,  573  U.S. _ (2014)), 

which  dealt  with  claims  to  a 
computerized  scheme  for  mitigating 
settlement  risk.  The  Supreme  Court  held 
in  a  unanimous  decision  that  the 
claimed  subject  matter  in  question  was 
not  patent -eligible  because  it  was  dravm 
to  the  abstract  idea  of  intermediated 
settlement  implemented  on  a  generic 
computer.  The  United  States  Patent  and 
Trademark  Office  (USPTO)  has  issued 
preliminary  instructions  to  the  patent 
examining  corps  and  these  preliminary 
instructions  are  available  on  the 
USPTO’s  Internet  Web  site  (patent 
examining  corps  guidance  and 
instructions  can  be  found  at: 


http ://  WWW. uspto.gov/paten  ts/law/ 
exam/examguide.jsp).  The  USPTO  is 
inviting  public  comment  on  the  Alice 
Corp.  preliminary  instructions  before 
providing  more  comprehensive 
guidance  to  the  patent  examining  corps. 
Written  comments  on  the  Alice  Corp. 
preliminary  instructions  must  be 
received  on  or  before  July  31,  2014. 

The  USPTO  is  also  extending  the 
period  for  public  comment  on  the  Laws 
of  Natme/Natural  Products  Guidance. 
The  USPTO  published  the  Laws  of 
Nature/Natural  Products  Guidance  on 
its  Internet  Web  site  (as  discussed 
previously,  examining  corps  guidance 
and  instructions  can  be  found  at:  http:// 
www.uspto.gov/patents/law/exam/ 
examguide.jsp).  The  USPTO  also 
published  an  announcement  on  its 
Internet  Web  site  that  it  was  hosting  a 
public  forum  (conducted  on  May  9, 

2014)  and  providing  until  Juno  30,  2014, 
for  public  comment  on  the  Laws  of 
Natiire/Natural  Products  Guidance.  See 
Notice  of  Forum  on  the  Guidance  For 
Determining  Subject  Matter  Eligibility  of 
Claims  Reciting  or  Involving  Laws  of 
nature,  Natural  Phenomena,  and 
Natural  Products,  79  FR  21736  (Apr.  17, 
2014). 

The  USPTO  has  received  several 
requests  from  our  stakeholders  for 
additional  time  to  submit  comments  on 
the  Laws  of  Nature/Natural  Products 
Guidance.  In  addition,  the  Supreme 
Gourt  in  Alice  Corp.  applied  its 
framework  from  Mayo  Collaborative 
Services  v.  Prometheus  Laboratories, 

Inc.,  566  U.S. _ (2012),  in  determining 

whether  the  claims  in  Alice  Corp.  were 
directed  to  a  patent-ineligible  abstract 
idea.  For  these  reasons,  the  USPTO  is 
extending  the  period  for  public 
comment  on  the  Laws  of  Nature/Natural 
Products  Guidance  until  July  31,  2014. 

Dated:  June  25,  2014. 

Margaret  A.  Focarino, 

Commissioner  for  Patents. 

IFR  Doc.  2014-15352  Filed  6-27-14;  8:45  am] 
BILLING  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Docket  ID  DOD-2012-43S-0137] 

Proposed  Collection;  Comment 
Request 

AGENCY:  United  States  Transportation 
Command,  DoD. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  United  States 
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Transportation  Command  announces  a 
proposed  public  information  collection 
and  seeks  public  comment  on  the 
provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
v\^h ether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  August  29,  2014. 
ADDRESSES:  You  may  submit  comments, 
identified  by  docket  number  and  title, 
by  any  of  the  following  methods: 

•  Federal  eRulemalang  Portal:  http:// 
www.reguIations.gov.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Federal  Docket  Management 
System  Office,  4800  Mark  Center  Drive, 
East  Tower,  Suite  02G09,  Alexandria, 

VA  22350-3100. 

Instructions:  All  submissions  received 
must  include  the  agency  name,  docket 
number  and  title  for  this  Federal 
Register  document.  The  genereil  policy 
for  comments  and  other  submissions 
from  members  of  the  public  is  to  make 
these  submissions  available  for  public 
viewing  on  the  Internet  at  http:// 
www.regulations.gov  as  they  are 
received  without  change,  including  any 
personal  identifiers  or  contact 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  more  information  on  this 
proposed  information  collection  or  to 
obtain  a  copy  of  the  proposal  and 
associated  collection  instruments, 
please  write  to  the  United  States 
Transportation  Command,  ATTN:  Diana 
Roach,  508  Scott  Drive,  Scott  Air  Force 
Base,  IL  62225  or  call  (608)  220-1724. 
SUPPLEMENTARY  INFORMATION: 

Title;  Associated  Form;  and  0MB 
Number:  Industry  Executive  Office 
Survey  of  United  States  Transportation 
Command;  0MB  Control  Number: 
0704-TBD. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
assist  USTRANSCOM  pursue  process 
improvement  and  set  priorities  to  enable 
us  to  gain  efficiencies  and  improve 
effectiveness. 

Affected  Public:  Chief  Executive 
Officers  of  Companies. 

Annual  Burden  Hours:  T7  hours. 

Number  of  Respondents:  160. 


Responses  per  Respondent:  1. 

Average  Burden  per  Response:  10 
minutes. 

Frequency:  On  occasion. 

The  annual  survey  measures  the 
perceptions  of  executives  from 
companies  that  support  the 
USTRANSCOM  missions  such  as  those 
companies  in  the  Civil  Reserve  Air  Fleet 
and  Voluntary  Intermodal  Sealift 
Agreement.  The  information  is  used  to 
improve  our  processes,  structures,  and 
culture  to  be  more  effective  in  providing 
global  mobility  solutions  to  support 
customer  requirements  in  peace  and 
war,  developing  and  maintaining 
professional  relationships,  and  keeping 
overhead  and  operating  costs  down. 

Dated;  June  24,  2014. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

(FR  Doc.  2014-15169  Filed  6-27-14;  8:45  am] 
BILLING  CODE  5001-06-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Re-Establishment  of  Department  of 
Defense  Federal  Advisory  Committees 

agency:  DoD. 

ACTION:  Re-establishment  of  Federal 
Advisory  Committee. 

SUMMARY:  The  Department  of  Defense  is 
publishing  this  notice  to  announce  that 
it  is  re-establishing  the  charter  for  the 
Defense  Acquisition  University  Board  of 
Visitors  (“the  Board”). 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Freeman,  Advisory  Committee 
Management  Officer  for  the  Department 
of  Defense,  703-692-5952. 
SUPPLEMENTARY  INFORMATION:  This 
committee’s  charter  is  being  re¬ 
established  under  the  provisions  of  the 
Federal  Advisory  Committee  Act  of 
1972  (5  U.S.C.  Appendix,  as  amended), 
the  Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  552b)  (“the  Sunshine 
Act”),  and  41  CFR  102-3.50(d). 

The  Board  is  a  discretionary  Federal 
advisory  committee  that  shall  provide 
the  Secretary  of  Defense,  through  the 
Under  Secretary  of  Defense  for 
Acquisition,  Technology  and  Logistics 
(USD(AT&L))  and  the  President  of  the 
Defense  Acquisition  University, 
independent  advice  and 
recommendations  on  the  organizational 
management,  curricula,  methods  of 
instruction,  facilities,  and  other  matters 
of  interest  to  the  Defense  Acquisition 
University. 

The  Board  shall  report  to  the 
Secretary  of  Defense,  through  the 


USD(AT&L)  and  the  President  of  the 
Defense  Acquisition  University.  The 
USD(AT&L)  or  a  designated 
representative  may  act  upon  the  Board’s 
advice  and  recommendations. 

The  DoD,  through  the  USD(AT&L) 
and  the  President  of  the  Defense 
Acquisition  University,  shall  provide 
support,  as  they  deem  necessary,  for  the 
performance  of  the  Board’s  functions, 
and  shall  ensure  compliance  with  the 
requirements  of  the  FAC  A,  the 
Government  in  the  Sunshine  Act  of 
1976  (5  U.S.C.  552b)  (“the  Sunshine 
Act”),  governing  Federal  statutes  and 
regulations,  and  established  DoD 
policies  and  procedures. 

The  Board  shall  be  composed  of  not 
more  than  14  members,  who  are  former 
senior  Defense  officials,  or  are  eminent 
authorities  in  academia,  business,  and 
defense  industry.  Board  members  shall 
be  appointed  by  the  Secretary  of 
Defense  or  the  Deputy  Secretary  of 
Defense,  and  their  appointments  will  be 
renewed  on  an  annual  basis.  Board 
members,  who  are  not  full-time  or 
permanent  part-time  Federal  officers  or 
employees,  shall  be  appointed  as 
experts  and  consultants  under  the 
authority  of  5  U.S.C.  3109,  and  serve  as 
special  government  employee  (SGE) 
members.  Board  members  who  are  full¬ 
time  or  permanent  part-time  Federal 
employees  shall  serve  as  regular 
government  employee  (RGE)  members. 

With  the  exception  of  travel  and  per 
diem  for  official  Board  related  travel. 
Board  members  shall  serve  without 
compensation. 

The  Secretary  of  Defense,  in 
consultation  with  the  USD(AT&L),  shall 
select  the  Board’s  Chairperson  from  the 
approved  Board  membership,  and  this 
individual  shall  serve  at  the  discretion 
of  the  Secretary  of  Defense,  through  the 
USD(AT&L). 

In  addition,  the  USD(AT&L)  may 
invite  other  distinguished  Government 
officers  to  serve  as  non-voting  observers 
of  the  Board,  and  appoint,  pursuant  to 
5  U.S.C.  3109,  non-voting  consultants, 
with  special  expertise,  to  assist  the 
Board  on  an  ad  hoc  basis. 

The  Secretary  of  Defense  may  approve 
the  appointment  of  Board  members  for 
one  to  four  year  terms  of  service; 
however,  no  member,  unless  authorized 
by  the  Secretary  of  Defense,  may  serve 
more  than  two  consecutive  terms  of 
service.  This  same  term  of  service 
limitation  also  applies  to  any  DoD 
authorized  subcommittees. 

Each  Board  member  is  appointed  to 
provide  advice  on  behalf  of  the 
government  on  the  basis  of  his  or  her 
best  judgment  without  representing  any 
particular  point  of  view  and  in  a  manner 
that  is  free  from  conflict  of  interest. 


36788 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Notices 


The  DoD,  when  necessary  and 
consistent  with  the  Board’s  mission  and 
DoD  policies  and  procedures,  may 
establish  subcommittees,  task  forces,  or 
working  groups  deemed  necessary  to 
support  the  Board.  Establishment  of 
subcommittees  will  be  based  upon  a 
written  determination,  to  include  terms 
of  reference,  by  the  Secretary  of  Defense, 
the  Deputy  Secretary  of  Defense,  or  the 
USD(AT&L),  as  the  Board’s  sponsor. 

Such  subcommittees  shall  not  work 
independently  of  the  chartered  Board, 
and  shall  report  all  their 
recommendations  and  advice  to  the 
Board  for  full  deliberation  and 
discussion.  Subcommittees  have  no 
authority  to  make  decisions,  verbally  or 
in  writing,  on  behalf  of  the  chartered 
Board;  nor  can  any  subcommittee  or  its 
members  update  or  report  directly  to  the 
DoD  or  to  any  Federal  officers  or 
employees. 

All  subcommittee  members  shall  be 
appointed  in  the  same  manner  as  the 
Board  members;  that  is,  the  Secretary  of 
Defense  or  the  Deputy  Secretary  of 
Defense  shall  appoint  subcommittee 
members  even  if  the  member  in 
question  is  already  a  Board  member. 
Subcommittee  members,  with  the 
approval  of  the  Secretary  of  Defense, 
may  serve  a  term  of  service  on  the 
subcommittee  of  one  to  four  years. 

Subcommittee  members,  if  not  full¬ 
time  or  part-time  government 
employees,  shall  be  appointed  to  serve 
as  experts  and  consultants  under  the 
authority  of  5  U.S.C.  3109,  and  shall 
serve  as  SGE  members,  whose 
appointments  must  be  renewed  by  the 
Secretary  of  Defense  on  an  annual  basis. 
Subcommittee  members  who  are  full¬ 
time  or  permanent  part-time  Federal 
employees  shall  be  appointed  as  RGE 
members.  With  the  exception  of  travel 
and  per  diem  for  official  Board  related 
travel,  subcommittee  members  shall 
serve  without  compensation. 

All  subcommittees  operate  under  the 
provisions  of  FAGA,  the  Sunshine  Act, 
governing  Federal  statutes  and 
regulations,  and  established  DoD 
policies  and  procedures. 

The  Designated  Federal  Officer  (DFO), 
pursuant  to  DoD  policy,  shall  be  a  full¬ 
time  or  permanent  part-time  DoD 
employee,  and  shall  be  appointed  in 
accordance  with  governing  DoD  policies 
and  procedures. 

In  addition,  the  Board’s  DFO  is 
required  to  be  in  attendance  at  all  Board 
and  any  subcommittee  meetings  for  the 
entire  duration  of  each  and  every 
meeting;  however,  in  the  absence  of  the 
DFO,  a  properly  approved  Alternate 
DFO  shall  attend  the  entire  dmration  of 
the  Board  or  subcommittee  meetings. 


The  DFO,  or  the  Alternate  DFO,  shall 
call  all  meetings  of  the  Board’s  and  its 
subcommittees;  prepare  and  approve  all 
meeting  agendas;  and  adjourn  any 
meeting  when  the  DFO,  or  the  Alternate 
DFO,  determines  adjournment  to  he  in 
the  public  interest  or  required  by 
governing  regulations  or  DoD  policies 
and  procedures;  and  chair  meetings 
when  directed  to  do  so  by  the  official  to 
whom  the  Board  reports. 

Pursuant  to  41  GFR  102-3. 105(j)  and 
102-3.140,  the  public  or  interested 
organizations  may  submit  written 
statements  to  Defense  Acquisition 
University  Board  of  Visitors 
membership  about  the  Board’s  mission 
and  functions.  Written  statements  may 
be  submitted  at  any  time  or  in  response 
to  the  stated  agenda  of  planned  meeting 
of  Defense  Acquisition  University  Board 
of  Visitors. 

All  written  statements  shall  be 
submitted  to  the  DFO  for  the  Defense 
Acquisition  University  Board  of 
Visitors,  and  this  individual  will  ensure 
that  the  written  statements  are  provided 
to  the  membership  for  their 
consideration.  Gontact  information  for 
the  Defense  Acquisition  University 
Board  of  Visitors  DFO  can  be  obtained 
from  the  GSA’s  FAGA  Database — http:// 
www.facadatabase.gov/. 

The  DFO,  pursuant  to  41  GFR  102- 
3.150,  will  announce  planned  meetings 
of  the  Defense  Acquisition  University 
Board  of  Visitors.  The  DFO,  at  that  time, 
may  provide  additional  guidance  on  the 
submission  of  written  statements  that 
are  in  response  to  the  stated  agenda  for 
the  planned  meeting  in  question. 

Dated:  June  25,  2014. 

Aaron  Siegel, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

[FR  Doc.  2014-15227  Filed  6-27-14;  8:45  am] 

BILLING  CODE  5001 -06-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Change  to  the  Military  Freight  Carrier 
Registration  Program  (FCRP) 

AGENCY:  Department  of  the  Army,  DoD. 
SUMMARY:  The  Military  Surface 
Deployment  and  Distribution  Command 
(SDDC)  is  providing  notice  that  it  will, 
effective  immediately,  no  longer  accept 
domestic  motor  transportation  service 
provider  (TSP)  registrations  until  further 
notice.  This  will  affect  domestic  motor 
TSPs  only  (common,  contract,  logistics, 
freight  forwarders,  and  brokers).  This 
does  not  apply  to  registration  of  air,  rail, 
ocean,  pipeline,  barge,  international, 
and  household  goods  TSPs.  This  update 


will  be  included  in  the  next  release  of 
the  Military  Freight  Traffic  Unified 
Rules  Publication  (MFTURP)  No.  1 .  At 
such  time  as  it  is  deemed  necessary  to 
accept  new  registrations,  it  will  be 
posted  on  the  www.sddc.army.mil 
public  Web  site  under  Strategic 
Business. 

ADDRESSES:  Submit  comments  to 
Military  Surface  Deployment  and 
Distribution  Command,  ATTN: 
AMSSD-SBC-S,  1  Soldier  Way,  Scott 
AFB,  IL  62225-5006.  Request  for 
additional  information  may  be  sent  by 
email  to:  usarmy.scott.sddc.mbx.carrier- 
registrations@maiI.mil. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrier  Registration  Team,  (618)  220- 
6470. 

SUPPLEMENTARY  INFORMATION: 

References:  SDDC  Docketing  System, 
Docket  Misc.,  1015. 

Background:  SDDC  is  currently 
experiencing  reorganization  and 
reassessing  programs  and  procedmes. 

Miscellaneous:  The  SDDC  Docketing 
System  can  be  accessed  at  http:// 
docketing.sddc.army.mil. 

Melvin  A.  Holland  III, 

Director,  Strategic  Requirements. 

|FR  Doc.  2014-15318  Filed  6-27-14;  8:45  am] 

BILLING  CODE  3710-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Board  of  Visitors,  United  States 
Military  Academy  (USMA) 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  committee 
meeting. 

SUMMARY:  The  Department  of  the  Army 
is  publishing  this  notice  to  announce 
the  following  Federal  advisory 
committee  meeting  of  the  USMA  Board 
of  Visitors  (BoV).  This  meeting  is  open 
to  the  public.  For  more  information 
about  the  BoV,  its  membership  and  its 
activities,  please  visit  the  BoV  Web  site 
at  h  ttp:// WWW.  usma. edu/bov/Si tePages/ 
Home.aspx. 

DATES:  The  USMA  BoV  will  meet  from 
1:00  p.m.  until  4:00  p.m.  on  Monday, 
July  21,  2014.  Members  of  the  public 
wishing  to  attend  the  meeting  will  be 
required  to  show  a  government  photo  ID 
upon  entering  West  Point  and  in  order 
to  gain  access  to  the  meeting  location. 
All  members  of  the  public  are  subject  to 
security  screening. 

ADDRESSES:  Haig  Room,  Jefferson  Hall, 
West  Point,  NY  10996,  subject  to 
availability — changes  will  be 
announced. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Deadra  K.  Ghostlaw,  the  Designated 
Federal  Officer  for  the  committee,  in 
writing  at  Secretary  of  the  General  Staff, 
ATTN:  Deadra  K.  Ghostlaw,  646  Swift 
Road,  West  Point,  NY  10996,  by  email 
at  deadra.ghostlaw@usma.edu  or 
BoV@usma.edu,  or  by  telephone  at  (845) 
938-4200. 

SUPPLEMENTARY  INFORMATION:  The 

committee  meeting  is  being  held  under 
the  provisions  of  the  Federal  Advisory 
Gommittee  Act  of  1972  (5  U.S.G., 
Appendix,  as  amended),  the 
Government  in  the  Sunshine  Act  of 
1976  (5  U.S.G.  552b,  as  amended),  and 
41  GFR  102-3.150. 

Purpose  of  the  Meeting:  This  is  the 
2014  Summer  Meeting  of  the  USMA 
BoV.  The  USMA  BOV  is  an  independent 
Federal  advisory  committee  chartered  to 
provide  the  Secretary  of  the  Army 
independent  advice  and 
recommendations  on  the  USMA  Board 
of  Visitors.  Members  of  the  Board  will 
be  provided  updates  on  Academy 
issues. 

Proposed  Agenda:  The  Academy 
leadership  will  provide  the  Board  with 
updates  on  the  following  matters: 
Accreditation,  Gurriculum,  Gadet 
Summer  Training,  Infrastructure,  Glass 
of  2018  Admissions,  and  Manning 
Update/4-Year  Picture.  Finally,  the 
USMA  Superintendent  will  brief  the 
Board. 

Public’s  Accessibility  to  the  Meeting: 
Pursuant  to  5  U.S.C^  552h  and  41  CT’R 
102-3.140  thnmgh  102-3.165  and 
subject  to  the  availability  of  space,  this 
meeting  is  open  to  the  public.  Seating  is 
on  a  first  to  arrive  basis.  Atteude(!S  are 
re(iuest(Kl  to  submit  their  name, 
affiliation,  and  daytime  ])boue  number 
.s(!ven  business  days  ])rior  to  the  meeting 
to  Mrs.  Ghostlaw,  via  electronic  mail, 
the  ])referred  mode  of  submission,  at  tin; 
address  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  .section.  Members 
of  the  jniblic  attending  the  committee 
meeting  will  not  he  permitted  to  ])resent 
(|uestions  from  the  floor  or  speak  to  any 
issue  under  consideration  by  the 
committee.  Becau.se  the  meeting  of  the 
committee  will  be  held  in  a  Federal 
Government  facility  on  a  military  post, 
.security  screening  is  required.  A 
government  photo  ID  is  required  to 
enter  post.  Please  note  that  security  and 
gate  guards  have  the  right  to  inspect 
vehicles  and  persons  seeking  to  enter 
and  exit  the  installation.  The  United 
States  Military  Academy,  Jefferson  Hall, 
is  fully  handicap  accessible.  Wheelchair 
access  is  available  at  the  south  entrance 
of  the  building.  For  additional 
information  about  public  access 
procedures,  contact  Mrs.  Ghostlaw,  the 


committee’s  Designated  Federal  Officer, 
at  the  email  address  or  telephone 
number  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Written  Comments  or  Statements: 
Pursuant  to  41  GFR  1 02-3.1 05 (j)  and 
102-3.140  and  section  10(a)[3)  of  the 
Federal  Advisory  Gommittee  Act,  the 
public  or  interested  organizations  may 
submit  written  comments  or  statements 
to  the  committee,  in  response  to  the 
stated  agenda  of  the  open  meeting  or  in 
regard  to  the  committee’s  mission  in 
general.  Written  comments  or 
statements  should  be  submitted  to  Mrs. 
Ghostlaw,  the  committee  Designated 
Federal  Officer,  via  electronic  mail,  the 
preferred  mode  of  submission,  at  the 
address  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section.  Each  page 
of  the  comment  or  statement  must 
include  the  author’s  name,  title  or 
affiliation,  address,  and  daytime  phone 
number.  Written  comments  or 
statements  being  submitted  in  response 
to  the  agenda  set  forth  in  this  notice 
must  be  received  by  the  Designated 
Federal  Official  at  least  seven  business 
days  prior  to  the  meeting  to  be 
considered  by  the  committee.  The 
Designated  Federal  Official  will  review 
all  timely  .submitted  written  comments 
or  .statements  with  the  committee 
Ghairperson,  and  ensure  the  comments 
are  provided  to  all  members  of  the 
committee  before  the  mooting.  Written 
comments  or  statements  received  after 
this  date  may  not  be  provided  to  tlie 
committee  until  its  next  meeting. 
Ibir.suaut  to  41  GFR  zl 02-3.140(1,  tbe 
committee  is  not  obligated  to  allow  a 
member  of  tbe  public  to  .s])eak  or 
olberwise  address  tbe  committ(!e  dnriug 
tbe  meeting.  Members  of  tbe  ])ut)lic  will 
b(!  j)ermitted  to  make  verbal  comments 
(luring  tbe  (:ommitte{!  meeting  only  at 
tbe  time  and  in  tbe  manmir  (bi.scribed 
below.  If  a  member  of  tbe  public  is 
iut(ire.ste(l  in  making  a  verbal  comment 
at  tbe  opciii  meeting,  that  individual 
must  .submit  a  re(jU(;.st,  with  a  bri(!f 
statement  of  tbe  subject  matter,  to  be 
a(l(lre.s.sed  by  the  comment,  at  kiast  three 
(3)  busine.ss  days  in  advance  to  the 
committee’s  Designated  b'ederal  Official, 
via  electronic  mail,  the  preferred  mode 
of  .submission,  at  the  address  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section.  The  Designated  Federal  Official 
will  log  each  request,  in  the  order 
received,  and  in  consultation  with  the 
committee  Ghairperson,  determine 
whether  the  subject  matter  of  each 
comment  is  relevant  to  the  committee’s 
mission  and/or  the  topics  to  be 
addressed  in  this  public  meeting.  A  15- 
minute  period  near  the  end  of  the 
meeting  will  be  available  for  verbal 


public  comments.  Members  of  the 
public  who  have  requested  to  make  a 
verbal  comment  and  whose  comments 
have  been  deemed  relevant  under  the 
process  described  above  will  be  allotted 
no  more  than  three  (3)  minutes  during 
this  period,  and  will  be  invited  to  speak 
in  the  order  in  which  their  requests 
were  received  by  the  Designated  Federal 
Official. 

Brenda  S.  Bowen, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  2014-15237  Filed  6-27-14;  8:45  am] 

BILLING  CODE  3710-I)8-P 


DEPARTMENT  OF  EDUCATION 

[Docket  No.  ED-201 4-ICCD-01 00] 

Agency  Information  Collection 
Activities;  Submission  to  the  Office  of 
Management  and  Budget  for  Review 
and  Approval;  Comment  Request; 
National  Assessment  of  Education 
Progress  (NAEP)  Main  2015  Wave  2 

AGENCY:  Department  of  Education  (ED), 
lES,  NGES. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.G.  chapter  3501  et  .seq.),  ED  is 
propo.sing  a  revision  of  an  existing 
i nformat i on  col lect ion. 

DATES:  Interested  persons  are  invited  to 
.sulunit  comments  on  or  before  July  30, 
2014. 

ADDRESSES:  Gouuuents  .suliiuitted  in 
response  to  tbi.s  notice  sliould  be 
.submitted  electronically  tbrougb  tbe 
Federal  eRubmiaking  Portal  at  bit}):// 
www.rcgiilalions.gov  by  sekicting 
Docket  II)  nninber  1‘;1)-2014-K:(;1)-0100 
or  via  postal  mail,  coininercial  delivery, 
or  band  deliviiry.  Please  note  that 
conunents  submitted  by  fax  or  email 
and  those  submitted  after  tbe  comment 
])erio(l  will  not  be  accejited.  Written 
requests  for  information  or  comments 
submitted  by  postal  mail  or  delivery 
sbould  be  addressed  to  tbe  Director  of 
tbe  Information  (iollection  Cilearance 
Division,  U.S.  Department  of  Education, 
400  Maryland  Avenue  SW.,  LB],  Room 
2E105,  Wa.sbington,  DG  20202-4537. 
FOR  FURTHER  INFORMATION  CONTACT: 
Electronically  mail  ICDocketMgr@ 
ed.gov.  Please  do  not  send  comments 
here. 

SUPPLEMENTARY  INFORMATION:  The 

Department  of  Education  (ED),  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA)  (44  U.S.G. 
3506(c)(2)(A)),  provides  the  general 
public  and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed. 
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revised,  and  continuing  collections  of 
information.  This  helps  the  Department 
assess  the  impact  of  its  information 
collection  requirements  and  minimize 
the  public’s  reporting  burden.  It  also 
helps  the  public  vmderstand  the 
Department’s  information  collection 
requirements  and  provide  the  requested 
data  in  the  desired  format.  ED  is 
soliciting  comments  on  the  proposed 
information  collection  request  (ICR)  that 
is  described  below.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology.  Please  note 
that  written  comments  received  in 
response  to  this  notice  will  be 
considered  public  records. 

Title  of  Collection:  National 
Assessment  of  Education  Progress 
(NAEP)  Main  2015  Wave  2. 

OMB  Control  Number:  1850-0790. 

Type  of  Review:  Revision  of  an 
(ixisting  collection  of  information. 

Respondents/Affected  Public:  States, 
Eocal,  and  Tribal  (loveriunents. 

Total  Kstinuited  Number  of  Annual 
Responses:  474,858 . 

Tot(d  Kstimated  Number  of  Annual 
Burden  Hours:  270,477. 

A/),s//Y/r/;  Tli(!  National  Ass(:ssm(!nl  of 
I'idiicalioiial  Prognjss  (NAEP)  is  a 
federally  authoriziul  snrvijy  of  sliident 
acliieveinent  at  grades  4,  8,  and  12  in 
various  snl)j(!(:l  areas,  such  as 
malheniatics,  reading,  writing,  scienci;, 
U.S.  history,  civics,  g(!Ograpliy, 
economics,  and  tin*  arts.  In  the  current 
legislation  that  reauthorized  NAl'iP  (20 
U.S.C;.  {)r)22),  (iongress  again  mandated 
the  collection  of  national  education 
survey  data  through  a  national 
assessment  program.  The  2015  Wave  2 
submittal  contains:  (a)  The  grades  4,  8, 
and  12  core  (demographic)  student 
(juestions;  (b)  the  grades  4,  8,  and  12 
.science  subject-specific  .student 
questions;  (c)  the  grades  4  and  8  KaSA 
(Knowledge  and  Skills  Appropriate) 
.student  core  questions  adapted  for 
Puerto  Rico  (PR);  (d)  the  grades  4  and  8 
teacher  science,  KaSA  (PR),  and  NIES 
(National  Indian  Education  Study) 
survey  questionnaires;  and  (e)  the 
school  science  (grades  4,  8,  12);  KaSA 
(PR)  (grades  4,8);  and  NIES  (grades  4, 

8)  questionnaires. 


Dated:  June  25,  2014. 

Stephanie  Valentine, 

Acting  Director,  Information  Collection 
Clearance  Division,  Privacy,  Information  and 
Records  Management  Services,  Office  of 
Management. 

[FR  Doc.  2014-15260  Filed  6-27-14;  8:45  am) 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

[OE  Docket  No.  EA-249-C] 

Application  To  Export  Eiectric  Energy; 
Exelon  Generation  Company,  LLC 

AGENCY:  Office  of  Electricity  Delivery 
and  Energy  Reliability,  DOE. 

ACTION:  Notice  of  Application. 

SUMMARY:  Exelon  Generation  Company, 
LLC  (Applicant)  has  applied  to  renew 
its  authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

DATES:  Comments,  protests,  or  motions 
to  intervene  must  be  submitted  on  or 
before  July  30,  2014. 

ADDRESSES:  Comments,  protests, 
motions  to  intervene,  or  requests  for 
more  information  should  be  addres.sed 
to:  Office  of  Electricity  Delivery  and 
Energy  Reliability,  Mail  Code:  OE-20, 
U.S.  Dejiartment  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  2058.5-0350.  Hecau.se 
of  delays  in  handling  conventional  mail, 
it  is  reconnnended  that  docinnents  he 
transmitted  by  overnight  mail,  by 
electronic  mail  to  P.leclncily.Kxportsii>) 
IhI. doe.gov,  or  by  facsimile  to  202-580- 
8008. 

SUPPLEMENTARY  INFORMATION:  llximrts  of 
eleciricily  from  the  United  .States  to  a 
foreign  country  are  regulated  by  the 
Department  of  Emirgy  (IK)!'!)  |)iir.siiant  to 
sections  301(b)  and  402(f)  of  the 
Diipartment  of  Energy  Organization  Act 
(42  U.S.C.  7151(b),  7172(0)  ami  re(piire 
authorization  under  .section  202(e)  of 
the  Federal  Power  Act  (10  U.S.C. 
824a(e)). 

On  AugiKst  4,  2009,  DOE  issued  Order 
No.  EA-249-H  to  the  Applicant,  which 
authorized  the  Applicant  to  tran.smit 
electric  energy  from  the  United  States  to 
Canada  as  a  power  marketer  for  a  five- 
year  term  using  existing  international 
transmission  facilities.  That  authority 
expires  on  August  4,  2014.  On  June  5, 
2014,  the  Applicant  filed  an  application 
with  DOE  for  renewal  of  the  export 
authority  contained  in  Order  No.  EA- 
249-B  for  an  additional  ten-year  term. 
The  Applicant  is  also  requesting 
expedited  treatment  of  this  renewal 
application  and  issuance  of  an  order 


within  60  days  to  avoid  any  lapse  in  the 
Applicant’s  authority  to  export 
electricity  to  Canada. 

In  its  application,  the  Applicant  states 
that  it  has  a  diverse  portfolio  of  owned 
or  controlled  electric  capacity 
nationwide  but  that  it  does  not  own  or 
operate  any  electric  transmission 
facilities,  and  it  does  not  have  a 
franchised  service  area.  The  electric 
energy  that  the  Applicant  proposes  to 
export  to  Canada  would  either  be 
generated  by  the  Applicant  or  would  be 
surplus  energy  purchased  from  third 
parties  such  as  electric  utilities  and 
Federal  power  marketing  agencies 
pursuant  to  voluntary  agreements.  The 
existing  international  transmission 
facilities  to  be  utilized  by  the  Applicant 
have  previously  been  authorized  by 
Presidential  permits  issued  pursuant  to 
Executive  Order  10485,  as  amended, 
and  are  appropriate  for  open  access 
transmission  by  third  parties. 

Procedural  Matters:  Any  person 
desiring  to  be  heard  in  this  proceeding 
should  file  a  comment  or  protest  to  the 
application  at  the  address  provided 
above.  Protests  should  be  filed  in 
accordance  with  Rule  211  of  the  Federal 
Energy  Regulatory  Commission’s  (FERC) 
Rules  of  Practice  and  Procedures  (18 
CFR  385.211).  Any  per. son  desiring  to 
become  a  party  to  the.se  proceedings 
shoidd  file  a  motion  to  intervene  at  the 
above  address  in  accordance  with  F1')RC 
Rule  214  (18  CFR  385.214).  E’ive  co})ie.s 
of . such  i:omment.s,  protests,  or  motions 
to  intervene  sbonld  be  .sent  to  the 
addre.ss  jirovided  above  on  or  before  the 
(late  listed  abovi;. 

Comments  on  the  A|)pli(:ant’s 
application  to  export  electric  energy  to 
( lanada  .should  be  clearly  marked  with 
OE  Docket  No.  EA-249-C.  An 
additional  copy  is  to  be  provided 
directly  to  Vincenzo  Franco,  Assi.stant 
Ceneral  Conn.s(;l — Wbole.sale  Trading 
Compliance,  I'.'xeion  Corporation,  111 
Market  Place,  .Suite  500,  Baltimore,  MI) 
21202  and  Cbri.sto])ber  A.  Wil.son, 
Dinjctor,  Federal  Rijgnlatory  Affairs, 
Exelon  Corjxmdion,  101  Constitution 
Ave.  NW.,  Snite  400  East,  Washington, 
DC:  20001. 

A  final  deci.sion  will  bo  made  on  this 
application  after  the  environmental 
impacts  have  been  evaluated  pursuant 
to  doe’s  National  Environmental  Policy 
Act  Implementing  Procedures  (10  CFR 
part  1021)  and  after  a  determination  is 
made  by  DOE  that  the  proposed  action 
will  not  have  an  adverse  impact  on  the 
sufficiency  of  supply  or  reliability  of  the 
U.S.  electric  power  supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above,  by  accessing  the 
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program  Web  site  at  http://energy.gov/ 
node/11845,  or  by  emailing  Angela  Troy 
at  Angela.Troy@hq.doe.gov. 

Issued  in  Washington,  DC,  on  June  24, 
2014. 

Brian  Mills, 

Director,  Permitting  and  Siting,  Office  of 
Electricity  Delivery  and,  Energy'  Reliability. 

|FR  Doc.  2014-15310  Filed  6-27-14;  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Advanced  Scientific  Computing 
Advisory  Committee;  Meeting 

agency:  Office  of  Science,  Department 
of  Energy. 

ACTION:  Notice  of  Open  Teleconference 
Meeting. 

SUMMARY:  Tbis  notice  announces  a 
meeting  of  tbe  Advanced  Scientific 
Computing  Advisory  Committee 
(ASCAC).  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Tuesday,  July  15,  2014,  11:00 
a.m.  to  1:00  p.m.  ET. 

ADDRESSES:  The  meeting  is  open  to  the 
public.  To  access  the  call: 

1.  Dial  Toll-Free  Number:  866-740- 
1260  (U.S.  &  Canada). 

2.  International  participants  dial: 
http  ://www.  rea  dytalk.  com  /inti. 

3.  Enter  access  code  8083012, 
followed  by 

To  ensure  we  have  sufficient  access 
lines  for  the  public,  we  request  that 
members  of  the  public  notify  Christine 
Chalk,  the  Designated  Federal  Officer, 
that  you  intend  to  call  into  the  meeting 
via  email  at:  Christine. chalk@science. 
doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melea  Baker,  Office  of  Advanced 
Scientific  Computing  Research;  SC-21/ 
Germantown  Building;  U.S.  Department 
of  Energy;  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-1290; 
Telephone  (301)  903-7486,  (Email: 
Melea.Baker@science.doe.gov). 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Meeting:  The  purpose 
of  this  meeting  is  to  provide  advice  and 
guidance  on  a  continuing  basis  to  the 
Department  of  Energy  on  scientific 
priorities  within  the  field  of  advanced 
scientific  computing  research. 

Tentative  Agenda  Topic: 

•  To  discuss  and  vote  on  Work  Force 
Subcommittee  Report. 

Public  Participation:  The 
teleconference  meeting  is  open  to  the 
public.  If  you  would  like  to  file  a 


written  statement  with  the  Committee, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  the  items  on 
the  agenda,  you  should  contact  Melea 
Baker  via  FAX  at  301-903-4846  or  via 
email  [Melea.Baker@science.doe.gov). 
You  must  make  your  request  for  an  oral 
statement  at  least  5  business  days  prior 
to  the  meeting.  Reasonable  provision 
will  be  made  to  include  the  scheduled 
oral  statements  on  the  agenda.  The 
Chairperson  of  the  Committee  will 
conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  by 
contacting  Ms.  Melea  Baker  at  the 
address  or  email  listed  above. 

Issued  in  Washington,  DC,  on  June  24, 
2014. 

LaTanya  R.  Butler, 

Deputy  Committee  Management  Officer. 

IFR  Doc.  2014-15309  Filed  6-27-14;  8:45  am) 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Quadrennial  Energy  Review:  Notice  of 
Public  Meeting 

agency:  Office  of  Energy  Policy  and 
Systems  Analysis,  Secretariat, 
Quadrennial  Energy  Review  Task  Force, 
Department  of  Energy. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  At  the  direction  of  the 
President,  the  U.S.  Department  of 
Energy  (DOE  or  Department),  as  the 
Secretariat  for  the  Quadrennial  Energy 
Review  Task  Force  (QER)  Task  Force 
will  convene  a  public  meeting  to 
discuss  and  receive  comments  on  issues 
related  to  the  Quadrennial  Energy 
Review. 

DATES:  The  fifth  public  meeting  will  be 
held  on  Friday,  July  11,  2014,  beginning 
at  9:00  a.m.  Written  comments  are 
welcome,  especially  following  the 
public  meeting,  and  should  be 
submitted  within  60  days  of  the 
meeting. 

ADDRESSES:  The  July  11th,  meeting  will 
be  held  at  the  Lewis  &  Clark  College, 
Templeton  Campus  Center-Stamm 
Dining  Room,  Portland,  Oregon  97219- 
7899. 

You  may  submit  written  comments  to: 
QERComments@hq.doe.gov  or  by  U.S. 
mail  to  the  Office  of  Energy  Policy  and 
Systems  Analysis,  EPSA-60,  QER 
Meeting  Comments,  U.S.  Department  of 


Energy,  1000  Independence  Avenue 
SW.,  Washington,  DC  20585-0121. 

For  the  July  11th,  Public  Meeting, 
please  title  your  comment  “Quadrennial 
Energy  Review:  Comment  on  the  Public 
Meeting  “Electricity  Transmission, 
Storage,  and  Distribution — West,  July 
11,  2014,  Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Adonica  Renee  Pickett,  EPSA-90,  U.S. 
Department  of  Energy,  Office  of  Energy 
Policy  and  Systems  Analysis,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585-0121. 

Telephone:  (202)  586-9168  Email: 
Adonica.Pickett@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  On 
January  9,  2014,  President  Obama 
issued  a  Presidential  Memorandum — 
Establishing  a  Quadrennial  Energy 
Review.  To  accomplish  this  review,  the 
Presidential  Memorandum  establishes  a 
Quadrennial  Energy  Review  Task  Force 
to  be  co-chaired  by  the  Director  of  the 
Office  of  Science  and  Technology 
Policy,  and  the  Director  of  the  Domestic 
Policy  Council.  Under  the  Presidential 
Memorandum,  the  Secretary  of  Energy 
.shall  provide  support  to  the  Task  Force, 
including  support  for  coordination 
activities  related  to  the  preparation  of 
the  Quadrennial  Energy  Review  Report, 
policy  analysis  and  modeling,  and 
.stakeholder  engagement. 

The  DOE,  as  the  Secretariat  for  the 
Quadrennial  Energy  Review  Task  Force, 
will  hold  a  series  of  public  meetings  to 
discuss  and  receive  comments  on  issues 
related  to  the  Quadrennial  Energy 
Review. 

The  initial  focus  for  the  Quadrennial 
Energy  Review  will  be  our  Nation’s 
infrastructure  for  transporting, 
transmitting,  storing  and  delivering 
energy.  Our  current  infrastructure  is 
increasingly  challenged  by 
transformations  in  energy  supply, 
markets,  and  patterns  of  end  use;  issues 
of  aging  and  capacity;  impacts  of 
climate  change;  and  cyber  and  physical 
threats.  Any  vulnerability  in  this 
infrastructure  may  be  exacerbated  by  the 
increasing  interdependencies  of  energy 
systems  with  water, 

telecommunications,  transportation,  and 
emergency  response  systems.  The  first 
Quadrennial  Energy  Review  Report  will 
serve  as  a  roadmap  to  help  address  these 
challenges. 

The  Department  of  Energy  has  a  broad 
role  in  energy  policy  development  and 
the  largest  role  in  implementing  the 
Federal  Government’s  energy  research 
and  development  portfolio.  Many  other 
executive  departments  and  agencies  also 
play  key  roles  in  developing  and 
implementing  policies  governing  energy 
resources  and  consumption,  as  well  as 
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associated  environmental  impacts.  In 
addition,  non-Federal  actors  are  crucial 
contributors  to  energy  policies.  Because 
most  energy  and  related  infrastructure  is 
owned  by  private  entities,  investment 
by  and  engagement  of  the  private  sector 
is  necessary  to  develop  and  implement 
effective  policies.  State  and  local 
policies;  the  views  of  nongovernmental, 
environmental,  faith -based,  labor,  and 
other  social  organizations;  and 
contributions  from  the  academic  and 
non-profit  sectors  are  also  critical  to  the 
development  and  implementation  of 
effective  energy  policies. 

An  interagency  Quadrennial  Energy 
Review  Task  Force,  which  includes 
members  from  all  relevant  executive 
departments  and  agencies  (agencies), 
will  develop  an  integrated  review  of 
energy  policy  that  integrates  all  of  these 
perspectives.  It  will  build  on  the 
foundation  provided  in  the 
Administration’s  Blueprint  for  a  Secure 
Energy  Future  of  March  30,  2011,  and 
Climate  Action  Plan  released  on  June 
25,  2013.  The  Task  Force  will  offer 
recommendations  on  what  additional 
actions  it  believes  would  be  appropriate. 
These  may  include  recommendations  on 
additional  executive  or  legislative 
actions  to  address  the  energy  challenges 
and  opportunities  facing  the  Nation. 

July  11,  2014  Public  Meeting; 
Electricity  Transmission,  Storage,  and 
Distribution — West,  July  11,  2014, 
Portland,  Oregon. 

On  July  11,  2014,  the  DOE  will  hold 
a  public  meeting  in  Portland,  Oregon. 

The  July  11,  2014  public  meeting  will 
feature  facilitated  panel  discussions, 
followed  by  an  open  microphone 
session.  Persons  desiring  to  speak 
during  the  open  microphone  session  at 
the  public  meeting  should  come 
prepared  to  speak  for  no  more  than  5 
minutes  and  will  be  accommodated  on 
a  first-come,  first-serve  basis,  according 
to  the  order  in  which  they  register  to 
speak  on  a  sign-in  sheet  available  at  the 
meeting  location,  on  the  morning  of  the 
meeting. 

In  advance  of  the  meeting,  DOE 
anticipates  making  publicly  available  a 
briefing  memorandum  providing  useful 
background  information  regarding  the 
topics  under  discussion  at  the  meeting. 
DOE  will  post  this  memorandum  on  its 
Web  site:  http://energy.gov. 

Submitting  comments  via  email. 
Submitting  comments  by  email  to  the 
QER  email  address  will  require  you  to 
provide  your  name  and  contact 
information  in  the  transmittal  email. 
Your  contact  information  will  be 
viewable  to  DOE  staff  only.  Your  contact 
information  will  not  be  publicly 
viewable  except  for  yom  first  and  last 
names,  organization  name  (if  any),  and 


submitter  representative  name  (if  any). 
Your  contact  information  will  be 
publicly  viewable  if  you  include  it  in 
the  comment  itself  or  in  any  documents 
attached  to  your  comment.  Any 
information  that  you  do  not  want  to  be 
publicly  viewable  should  not  be 
included  in  your  comment,  nor  in  any 
document  attached  to  yom  comment. 
Otherwise,  persons  viewing  comments 
will  see  only  first  and  last  names, 
organization  names,  correspondence 
containing  comments,  and  any 
documents  submitted  with  the 
comments. 

Do  not  submit  to  the  QER  email 
address  [QEEcomments@hq.doe.gov) 
information  for  which  disclosure  is 
restricted  by  statute,  such  as  trade 
secrets  and  commercial  or  financial 
information  (hereinafter  referred  to  as 
Chnfidential  Business  Information 
(CBI)).  Comments  submitted  to  the  QER 
email  address  cannot  be  claimed  as  CBI. 
Comments  received  through  the  email 
address  will  waive  any  CBI  claims  for 
the  information  submitted.  For 
information  on  submitting  CBI,  see  the 
Confidential  Business  Information 
section,  below. 

If  you  do  not  want  your  personal 
contact  information  to  be  publicly 
viewable,  do  not  include  it  in  your 
comment  or  any  accompanying 
documents.  Instead,  provide  your 
contact  information  in  a  cover  letter. 
Include  your  first  and  last  names,  email 
address,  telephone  number,  and 
optional  mailing  address.  The  cover 
letter  will  not  be  publicly  viewable  as 
long  as  it  does  not  include  any 
comments. 

Include  contact  information  each  time 
you  submit  comments,  data,  documents, 
and  other  information  to  DOE.  If  you 
submit  via  mail  or  hand  delivery/ 
courier,  please  provide  all  items  on  a 
CD,  if  feasible,  in  which  case  it  is  not 
necessary  to  submit  printed  copies.  No 
telefacsimiles  (faxes)  will  be  accepted. 

Comments,  data,  and  other 
information  submitted  to  DOE 
electronically  should  be  provided  in 
PDF  (preferred),  Microsoft  Word  or 
Excel,  WordPerfect,  or  text  (ASCII)  file 
format.  Provide  documents  that  are  not 
secured,  written  in  English,  and  are  free 
of  any  defects  or  viruses.  Documents 
should  not  contain  special  characters  or 
any  form  of  encryption  and,  if  possible, 
they  should  carry  the  electronic 
signature  of  the  author. 

Confidential  Business  Information. 
Pursuant  to  30  CEE  1004.11,  any  person 
submitting  information  that  he  or  she 
believes  to  be  confidential  and  exempt 
by  law  from  public  disclosure  should 
submit  via  email,  postal  mail,  or  hand 
delivery /courier  two  well-marked 


copies:  One  copy  of  the  document 
marked  “confidential”  including  all  the 
information  believed  to  be  confidential, 
and  one  copy  of  the  document  marked 
“non-confidential”  with  the  information 
believed  to  be  confidential  deleted. 
Submit  these  documents  via  email  or  on 
a  CD,  if  feasible.  DOE  will  make  its  own 
determination  about  the  confidential 
status  of  the  information  and  treat  it 
according  to  its  determination. 
Confidential  information  should  be 
submitted  to  the  Confidential  QER  email 
address:  QEEConfidential@hq.doe.gov. 

Factors  of  interest  to  DOE  when 
evaluating  requests  to  treat  submitted 
information  as  confidential  include:  (1) 

A  description  of  the  items;  (2)  whether 
and  why  such  items  are  customarily 
treated  as  confidential  within  the 
industry;  (3)  whether  the  information  is 
generally  known  by  or  available  from 
other  sources;  (4)  whether  the 
information  has  previously  been  made 
available  to  others  without  obligation 
concerning  its  confidentiality;  (5)  an 
explanation  of  the  competitive  injury  to 
the  submitting  person  which  would 
result  from  public  disclosure;  (6)  when 
such  information  might  lose  its 
confidential  character  due  to  the 
passage  of  time;  and  (7)  why  disclosure 
of  the  information  would  be  contrary  to 
the  public  interest.  It  is  DOE’s  policy 
that  all  comments  may  be  included  in 
the  public  docket,  without  change  and 
as  received,  including  any  personal 
information  provided  in  the  comments 
(except  information  deemed  to  be 
exempt  from  public  disclosure). 

Issued  in  Washington,  DC,  on  June  26, 
2014. 

Michele  Torrusio, 

QF3?  Secretariat,  QER  Interagency  Task  Force, 
U.S.  Department  of  Energy. 

IFR  Doc.  2014-15257  Filed  6-27-14;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Commission  to  Review  the 
Effectiveness  of  the  Nationai  Energy 
Laboratories 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  an 
open  meeting  of  the  Commission  to 
Review  the  Effectiveness  of  the  National 
Energy  Laboratories  (Commission).  The 
Commission  was  created  pursuant  to 
section  319  of  the  Consolidated 
Appropriations  Act,  2014,  Public  Law 
113-76,  and  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committee  Act  (FACA),  as  amended,  5 
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U.S.C.  App.  2.  This  notice  is  provided 
in  accordance  with  the  Act. 

DATES:  Friday,  July  18,  2014;  10:30 
a.m.-4:00  p.m. 

ADDRESSES:  Department  of  Energy,  1000 
Independence  Avenue  SW., 

Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Gibson,  Designated  Federal 
Officer,  U.S.  Department  of  Energy, 

1000  Independence  Avenue  SW., 
Washington,  DC  20585;  telephone  (202) 
586-3787;  email:  crenel@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION: 

Background:  The  Commission  was 
established  to  provide  advice  to  the 
Secretary  on  the  Department’s  national 
laboratories.  The  activities  of  the 
Commission  will  include,  but  are  not 
limited  to:  whether  the  Department  of 
Energy’s  (DOE)  national  laboratories — 
are  properly  aligned  with  the 
Department’s  strategic  priorities:  have 
clear,  well  understood,  and  properly 
balanced  missions  that  are  not 
unnecessarily  redundant  and 
duplicative;  have  unique  capabilities 
that  have  sufficiently  evolved  to  meet 
current  and  future  energy  and  national 
security  challenges:  are  appropriately 
sized  to  meet  the  Department’s  energy 
and  national  security  missions;  and  are 
appropriately  supporting  other  Federal 
agencies  and  the  extent  to  which  it 
benefits  DOE  missions.  The  Commission 
will  determine  whether  there  are 
opportunities  to  more  effectively  and 
efficiently  use  the  capabilities  of  the 
national  laboratories.  The  Commission 
will  also  analyze  the  effectiveness  of  the 
use  of  laboratory  directed  research  and 
development  (LDRD)  to  meet  the 
Department  of  Energy’s  science,  energy, 
and  national  security  goals  and  evaluate 
the  Department’s  oversight  of  LDRD- 
funded  projects  for  compliance  with 
statutory  requirements  and 
congressional  direction. 

Purpose  of  the  Meeting:  This  meeting 
is  the  first  meeting  of  the  Commission. 

Tentative  Agenda:  The  meeting  will 
start  at  10:30  a.m.  on  July  18th.  The 
tentative  meeting  agenda  includes 
discussions  with  Hill  staff,  briefings  on 
the  national  laboratory  system,  an 
introduction  to  prior  and  current  studies 
focusing  on  the  labs,  a  discussion  with 
representatives  of  the  National 
Laboratory  Directors  Council,  and 
comments  from  the  public.  The  meeting 
will  conclude  at  4:00  p.m. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Individuals  who 
would  like  to  attend  must  RSVP  to 
Karen  Gibson  no  later  than  5:00  p.m.  on 
Monday,  July  14,  2014  by  email  at: 
crenel@hq.doe.gov.  l^lease  provide  your 
name,  organization,  citizenship,  and 


contact  information.  Anyone  attending 
the  meeting  will  be  required  to  present 
government-issued  identification. 
Individuals  and  representatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  may  do  so  at 
the  end  of  the  meeting.  Approximately 
30  minutes  will  be  reserved  for  public 
comments.  Time  allotted  per  speaker 
will  depend  on  the  number  who  wish  to 
speak  but  will  not  exceed  5  minutes. 

The  Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Those  who  did  not 
register  in  advance  to  attend  the  meeting 
and  who  wish  to  speak,  should  register 
to  do  so  at  the  beginning  of  the  meeting 
at  10:30  a.m.  on  July  18th. 

Those  not  able  to  attend  the  meeting 
or  who  have  insufficient  time  to  address 
the  committee  are  invited  to  send  a 
written  statement  to  Karen  Gibson,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue  SW.,  Washington 
DC  20585,  or  by  email  at:  crenel@hq. 
doe.gov. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  by  contacting  Ms. 
Gibson  at  postal  address  or  email 
address  above. 

Issued  in  Washington,  DC,  on  June  24, 
2014. 

LaTanya  R.  Butler, 

Deputy  Committee  Management  Officer. 
(FRDoc.  2014-15291  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Wind  and  Water  Power  Technologies 
Office:  Wind  Energy  Bat  and  Eagle 
Impact  Minimization  Technologies  and 
Field  Testing  Opportunities 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice. 


SUMMARY:  The  U.S.  Department  of 
Energy’s  Office  of  Energy  Efficiency  and 
Renewable  Energy  (EERE)  invites  public 
comment  on  its  Request  for  Information 
(RFI)  regarding  a  potential  funding 
opportunity  to  advance  the  readiness  of 
bat  and  eagle  impact  minimization 
technologies  through  investments  in 
technology  development  and  field 
testing. 

DATES:  Comments  regarding  the  RFI 
must  be  received  on  or  before  July  25, 
2014. 

ADDRESSES:  The  complete  RFI  document 
is  located  at  https:/ /eere-exchange. 
energy.gov/. 


FOR  FURTHER  INFORMATION  CONTACT: 

Responses  to  the  RFI  and  questions 
should  be  sent  via  email  or  email 
attachment  to  WindMitigationRFI@ 
ee.doe.gov.  Further  guidance  can  be 
found  in  the  RFI  document  posted  on 
EERE  Exchange. 

SUPPLEMENTARY  INFORMATION:  The 

mission  of  the  Wind  and  Water  Power 
Technology  Office  of  DOE’s  Office  of 
Energy  Efficiency  and  Renewable 
Energy  is  to  accelerate  widespread  U.S. 
deployment  of  clean,  affordable,  and 
reliable  wind  power  to  promote  energy 
security,  economic  groivth,  and 
environmental  quality.  Pursuant  to  this 
mission,  the  Office  funds  research  and 
development  to  address  market  barriers 
that  affect  the  deployment  of  wind 
energy,  including  the  effects  of  wind  on 
wildlife.  In  permitting  wind  facilities 
and  complying  with  state  and  federal 
laws  protecting  wildlife,  such  as  the 
Endangered  Species  Act,  Migratory  Bird 
Treaty  Act,  and  Bald  and  Golden  Eagle 
Protection  Act,  developers  and 
operators  of  wind  energy  facilities  often 
must  take  measures  to  mitigate  the 
potential  impacts  of  their  facilities  on 
protected  species. 

While  guidelines  exist  for  siting  wind 
facilities  in  the  landscape  and  wind 
turbines  within  a  facility  to  avoid 
impacts  to  wildlife,  technologies  to 
minimize  impacts  at  operational 
facilities  are  for  most  species  either  in 
early  stages  of  development  or  simply 
do  not  exist.  Research  in  this  area  is  on¬ 
going,  but  significant  advancements  are 
needed  to  address  the  siting  and 
permitting  challenges  currently  faced  by 
the  wind  industry. 

In  its  RFI,  EERE  requests  comments, 
information,  and  recommendations  on 
the  current  state  of  wildlife  impact 
minimization  technologies,  conditions 
under  which  technology  vendors  or 
developers  would  consider  participating 
in  a  demonstration  and  validation 
campaign,  and  the  conditions  under 
which  wind  farm  owner/operators 
would  consider  participating  in  a 
campaign  to  demonstrate,  field-test,  and 
validate  such  technologies. 

Additionally,  EERE  seeks  input  on  a 
proposed  framework  for  funding  the 
advancement  of  wildlife  impact 
minimization  technologies  aimed  at 
reducing  impacts  to  bats,  eagles  and 
other  wildlife  of  concern,  and  on  how 
to  prioritize  funding  for  research  within 
this  framework.  The  RFI  is  available  at: 
https :// eere-exch  ange.  energy.gov/. 
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Issued  in  Washington,  DC,  on  24  June 
2014. 

Jose  Zayas, 

Director,  Wind  and  Water  Power  Technologies 
Office,  Energy  Efficiency  and  Renewable 
Energy. 

IFR  Doc.  2014-15258  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 

[BPA  File  No.:  PNCA-14] 

Proposed  Changes  to  the  Interchange 
Energy  Imbalances  Rate  Under  the 
Pacific  Northwest  Coordination 
Agreement  (PNCA) 

agency:  Bonneville  Power 
Administration  (BPA  or  Bonneville), 
Department  of  Energy  (DOE). 

ACTIONS:  Notice  of  Proposed  Adjustment 
to  Interchange  Energy  Imbalances  Rate 
under  the  Pacific  Northwest 
Coordination  Agreement  (PNCA). 

SUMMARY:  BPA  is  holding  this 
proceeding.  Docket  No.  PNCA-14,  to 
establish  a  new  Interchange  Energy 
Imbalances  rate  under  the  PNCA. 

The  Pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act 
(Northwest  Power  Act)  provides  that 
BPA  must  establish  and  periodically 
review  and  revise  its  rates  so  that  they 
are  adequate  to  recover,  in  accordance 
with  sound  business  principles,  the 
costs  associated  with  the  acquisition, 
conservation,  and  transmission  of 
electric  power,  including  amortization 
of  the  Federal  investment  in  the  Federal 
Columbia  River  Power  System  (FCRPS) 
over  a  reasonable  number  of  years  and 
BPA’s  other  costs  and  expenses.  The 
Northwest  Power  Act  also  requires  that 
BPA’s  rates  be  established  based  on  the 
record  of  a  formal  hearing.  By  this 
notice,  BPA  announces  the 
commencement  of  a  rate  adjustment 
proceeding  for  establishment  of  a  new 
Interchange  Energy  Imbalances  rate 
under  the  PNCA. 

DATES:  Anyone  wishing  to  become  a 
party  to  the  PNCA-14  proceeding  must 
provide  written  notice,  via  U.S.  Mail  or 
electronic  mail,  which  must  be  received 
by  BPA  no  later  than  3:00  p.m.  on  Jidy 
10,  2014. 

The  PNCA-14  rate  adjustment 
j)roceoding  begins  with  a  jjrehearing 
conference  at  9:00  a.m.  on  Jidy  9,  2014, 
in  the  BPA  Rates  Hearing  Room,  1201 
I.loyd  Blvd.,  Suite  200,  Portland,  Oregon 
97232. 

Written  comments  by  non-])arty 
|)arti(:ij)ants  must  be  received  by  Aiigu.st 
1.5,  2014,  to  be  considered  in  the 


Administrator’s  Record  of  Decision 
(ROD). 

ADDRESSES:  1.  Petitions  to  intervene 
should  be  directed  to:  Hearing  Clerk — 
L-7,  Bonneville  Power  Administration, 
905  NE.  11th  Avenue,  Portland,  Oregon 
97232,  or  may  be  emailed  to  rateclerk@ 
bpa.gov.  In  addition,  copies  of  the 
petition  must  be  served  concurrently  on 
BPA’s  General  Counsel  and  directed  to 
both  Mr.  Peter  J.  Burger,  LP-7,  Office  of 
General  Counsel,  905  NE.  11th  Avenue, 
Portland,  Oregon  97232,  or  via  email  to 
pjburger@bpa.gov  (see  section  III.A.  for 
more  information  regarding 
interventions). 

2.  Written  comments  by  participants 
should  be  submitted  to  the  Public 
Affairs  Office,  DKE-7,  Bonneville  Power 
Administration,  P.O.  Box  14428, 
Portland,  Oregon  97293.  Participants 
may  also  submit  comments  by  email  at: 
www.bpa.gov/comment.  BPA  requests 
that  all  comments  and  documents 
intended  to  be  part  of  the  Official 
Record  in  this  rate  proceeding  contain 
the  designation  PNCA-14  in  the  subject 
line. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Heidi  Y.  Helwig,  DKC-7,  Supervisory 
Public  Affairs  Specialist,  Bonneville 
Power  Administration,  P.O.  Box  3621, 
Portland,  Oregon  97208;  by  phone  toll 
free  at  1-800-622-4520;  or  via  email  to 
hyhelwig@bpa.gov.  Responsible 
Officials:  Mr.  Robert  Diffely,  BPA’s 
PNCA  Representative,  is  the  official 
responsible  for  the  development  of 
BPA’s  Interchange  Energy  rate. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Part  I.  Introduction  and  Procedural 
Background 

Part  II.  Purpose  and  Scope  of  the  PNCA— 14 
Rate  Proceeding 

Part  III.  Public  Participation  in  BP-14 
Part  IV.  Summary  of  Rate  Proposals 

Part  I — Introduction  and  Procedural 
Background 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA’s  rates  be  established  according  to 
certain  procedures,  including 
publication  in  the  Federal  Register  of 
this  notice  of  the  proposed  rates;  one  or 
more  hearings  conducted  as 
expeditiously  as  practicable  by  a 
Hearing  Officer;  opportunity  for  both 
oral  presentation  and  written 
submission  of  views,  data,  questions, 
and  arguments  related  to  the  pro})osed 
rates;  and  a  deci.sion  by  tbe 
Administrator  ba.sed  on  the  record. 
BPA’s  rate  proceedings  are  furtber 
governed  by  BPA’s  Procedures 
Governing  Bonneville  l^ower 
Administration  Rate  Hearings,  51  FR 


7611  (March  5,  1986),  which  implement 
and  expand  the  statutory  requirements. 

This  proceeding  is  being  conducted 
under  the  rule  for  Expedited  Rate 
Proceedings,  section  1010.10  of  BPA’s 
Procedures.  BPA  is  proposing  to  use  the 
Expedited  Rate  Proceedings  because 
BPA  is  only  proposing  a  change  to  the 
index  used  to  price  the  balance  of 
interchange  energy  between  pairs  of 
parties  to  the  PNCA.  The  PNCA  calls  for 
the  application  of  the  Dow  Jones 
Mid-C  Index  (Dow  Jones  Index)  to  price 
imbalance  energy.  The  Dow  Jones  Index 
is  no  longer  published  and  a 
replacement  index  needs  to  be 
identified  for  pmposes  of  pricing  the 
interchange  energy.  For  this  reason,  the 
issues  in  this  proceeding  are  anticipated 
to  be  very  limited.  Given  these 
circumstances,  BPA  believes  that  a  90- 
day  Expedited  Rate  Proceeding  is 
sufficient  to  develop  a  full  and  complete 
record.  If  it  is  determined  that 
additional  time  is  required,  the  hearing 
officer  may  petition  the  Administrator 
for  additional  time  as  provided  under 
Rule  1010.10(b).  A  proposed  schedule 
for  the  proceeding  is  provided  below.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 

BPA  Direct  Case — July  9,  2014 
Prehearing  Conference — ^July  9,  2014 
Deadline  to  Intervene — ^July  10,  2014 
Data  Request  Deadline — ^July  22,  2014 
Data  Response  Deadline — ^July  29,  2014 
Parties  file  Direct  Case — August  1,  2014 
Data  Request  Deadline — August  8,  2014 
Data  Response  Deadline — August  15, 
2014 

Close  of  Participant  Comments — August 
15, 2014 

Litigants  file  Rebuttal — August  25,  2014 
Data  Request  Deadline — September  2, 
2014 

Data  Response  Deadline — September  9, 
2014 

Cross-Examination — September  12, 

2014 

Initial  Briefs  Filed — September  19,  2014 
Briefs  on  Exceptions — September  26, 
2014 

Final  ROD — Final  Studies — October  8, 
2014 

Section  1010.7  of  BPA’s  Procedures 
prohibits  ex  parte  communications.  The 
ex  parte  rule  applies  to  all  BPA  and 
DOE  employees  and  contractors.  Except 
as  provided  below,  any  outside 
communications  with  BPA  and/or  DOE 
jiersonnol  regarding  the  merits  of  any 
is.sue  in  BPA’s  rate  jnocoeding  by  other 
I’ixecutivo  Branch  agencies,  Congress, 
existing  or  potential  BPA  cu.stomers 
(including  tribes),  or  non|)rofit  or  public 
interest  groups  are  considered  outside 
connnnnications  and  are  subject  to  the 
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ex  parte  rule.  The  rule  does  not  apply 
to  communications  relating  to:  (1) 

Matters  of  procedure  only  (the  status  of 
the  rate  proceeding,  for  example);  (2) 
exchanges  of  data  in  the  course  of 
business  or  under  the  Freedom  of 
Information  Act;  (3)  requests  for  factual 
information;  (4)  matters  for  which  BPA 
is  responsible  under  statutes  other  than 
the  ratemaking  provisions;  or  (5)  matters 
which  all  parties  agree  may  be  made  on 
an  ex  parte  basis.  The  ex  parte  rule 
remains  in  effect  until  the 
Administrator’s  Final  ROD  is  issued, 
which  is  scheduled  to  occur  on  or  about 
October  8,  2014. 

Part  n — ^Purpose  and  Scope  of  the 
PNCA-14  Rate  Proceeding 

A.  Circumstances  Necessitating  the 
Proposed  Change 

In  PNCA-02,  BPA  established  a  rate 
for  Interchange  Energy  under  the  PNCA 
contract.  The  PNCA-02  proceeding 
adopted  a  rate  that  was  linked  to  a 
market  index.  The  Dow  Jones  Mid- 
(lolumhia  Firm  index  was  chosen  as  the 
index  for  pricing  the  energy.  'I’he  .sole 
])nr])o.s(i  of  this  proceeding  is  to  pro])o.s(! 
a  re])laceinent  for  tin;  ind(!x  n.siul  to 
|)ri(:(!  the  balance  ol  interchange!  (iiuirgy 
(!xchang(!(l  l)(!lw(!en  pairs  of  |)arli(!s  to 
the  PNCA.  Dow  Jones  cciaseil 
pnhiication  of  the  Dow  Jones  Mid  (! 
Index  in  2()1.'t  so  currently  theic  is  no 
index  l(»  price!  this  (!n(!rgy.  ItPA  is 
|)ro|io.sing  tei  sideslitnle!  the! 
Iiite!ie:eintine!ntal  I'ixeliange:  Miel  C  Ineleex 
leu  the!  Deiw  Jeuiees  ineleex.  Iti  aelelilie)n  let 
ie!plae:in|>,  the!  De»w  Jeuiees  Ineleex,  UPA  is 
.else)  |)i e(|)e(si ng,  lee  plae:e!  a  ileieu  eir.$().0()/ 
MWh  leu  eeneergy  pietvieleeel  leu  the! 
hile!re:hange!  lineergy  iinhalaiie:e:.s.  The! 
pm  |)ei.se!  eif  the!  fleieir  is  lei  aveiiel  having 
a  PNCA  parly  jiay  aneilhe!!' PN(  ;A  |)arly 
wheen  it  ju'eivielees  Inleerediange!  I'ineergy 
ehiring  |)(!rieiels  whe!n  lnte!re:euitine!ntal 
I'ixediange!  has  ne!galive!  |uie:e!S. 

H.  Scope 

Th(!  scoj)(!  eif  this  |)re)C(!e!eling  is 
limited  to  lh(!  appropriateneess  of 
.snhstitnting  the  intercontinental 
Exc;hange  as  the  index  used  to  price  the 
energy  and  the  additional  proposal  to 
plac;e  a  floor  on  the  index  price  of  $0.00/ 
MWh.  Pursuant  to  §101 0.3(f)  of  BPA’s 
Procedures,  the  Admini.strator  hereby 
directs  the  Hearing  Officer  to  exclude 
from  the  record  all  argument,  testimony, 
or  other  evidence  that  seeks  in  any  way 
to  address  matters  outside  of  these  two 
issues. 

C.  The  National  Environmental  Policy 
Act(NEPA) 

BPA  is  in  the  process  of  assessing  the 
potential  environmental  effects  of  its 


proposal,  consistent  with  NEPA.  A 
preliminary  review  of  the  proposal 
indicates  that  it  involves  solely 
administrative  and  financial  matters 
that  appear  to  fall  within  a  class  of 
actions  that  are  categorically  excluded 
from  further  NEPA  review  pursuant  to 
applicable  NEPA  regulations.  Comments 
regarding  the  potential  environmental 
effects  of  the  proposal  may  be  submitted 
to  Katherine  S.  Pierce,  NEPA 
Compliance  Officer,  KEC-4,  Bonneville 
Power  Administration,  905  NE.  11th 
Avenue,  Portland,  OR  97232.  Any  such 
comments  received  by  the  comment 
deadline  for  Participant  Comments 
identified  in  section  III. A.  below  will  be 
considered  by  BPA’s  NEPA  compliance 
staff  in  the  NEPA  process  that  will  be 
conducted  for  this  proposal. 

Part  III — ^Public  Participation  in  BP-14 

A.  Distinguishing  Between 
“Participants”  and  “Parties” 

BPA  distinguishes  between 
“participants  in”  and  “parties  to”  the 
lu!aring.s.  Apart  from  the  formal  hearing 
proce.ss,  BPA  will  receive  written 
comments,  vi(!w.s,  ojiinions,  and 
information  from  “particijiants,”  who 
may  suhmit  comments  without  h(!iiig 
snhi(!cl  to  th(!  (hili(!S  of,  or  having  llu! 
privih!g(!S  oi,  partitas.  Participants’ 
wrilt(!n  connn(!nts  will  hi!  made  jiart  of 
the  official  ri!Cor(l  and  consider(!d  hy  the 
Administrator.  Participants  are  not 
(!nlith!d  to  laki!  pail  in  the  pri!hearing, 
coiderenci!;  may  not  cross  (!xamine 
jiarlies’  wilnirsses,  .seek  discovery,  or 
set  ve  or  hi!  served  with  doennienis;  and 
are  not  snhject  to  llie  same  piocednral 
reijiiiremenls  as  parlies.  BPA  cnslomers 
whose  rales  are  snhjecl  to  this 
|uoceeding,  or  their  alliliated  customer 
g,ron|)s,  may  not  snhmit  participant 
comments.  Memhers  or  employees  of 
organi/.alions  that  have  intervened  in 
the  rale  |U'oceeding  may  snhmit  general 
comments  as  paiiici|)ants  hut  may  not 
use  the  connn(!nl  procculnres  to  address 
.s|)ecific  issues  rai.sed  hy  their  inlerv(!nor 
organi/.ations. 

Writti!!!  comm(!nt.s  hy  jiartieijiants 
will  he  included  in  the  record  if  they  ari! 
received  hy  Augicst  15,  2014.  Written 
views,  .supporting  information, 
que.stion.s,  and  arguments  should  be 
submitted  to  the  address  li.sted  in  the 
ADDRESSES  section  of  this  notice. 

Entities  or  persons  become  parties  to 
the  proceeding  by  filing  petitions  to 
intervene,  which  must  state  the  name 
and  address  of  the  entity  or  person 
requesting  party  status  and  the  entity’s 
or  person’s  interest  in  the  hearing.  BPA 
customers  and  affiliated  customer 
groups  will  be  granted  intervention 
based  on  petitions  filed  in  conformance 


with  BPA’s  Procedures.  Other 
petitioners  must  explain  their  interests 
in  sufficient  detail  to  permit  the  Hearing 
Officer  to  determine  whether  the 
petitioners  have  a  relevant  interest  in 
the  hearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA’s  Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  24  hours  before  the 
prehearing  conference.  The  time  limit 
for  opposing  a  timely  intervention  will 
be  established  at  the  prehearing 
conference.  Any  party,  including  BPA, 
may  oppose  a  petition  for  intervention. 
All  petitions  will  be  ruled  on  by  the 
Hearing  Officer.  Late  interventions  are 
strongly  disfavored.  Opposition  to  an 
untimely  petition  to  intervene  must  be 
filed  and  received  by  BPA  within  two 
days  after  service  of  the  petition. 

B.  Developing  the  Becord 

The  hearing  record  will  include, 
among  other  things,  the  transcripts  of 
the  hearing,  written  evidence  and 
argument  entered  into  the  record  hy 
BPA  and  the  ])arties,  written  comments 
from  jiarticipants,  and  i)th(!r  mat(!rial 
acc(!])ted  into  the  r(!Coril  hy  the  1  leariiig 
()rnc(!r.  The  I  leariiig  Ollicer  will  review 
the  record  anil  certify  the  recoril  to  the 
Administrator  lor  final  decision. 

The  Administrator  will  make  a 
decision  on  the  modification  to  the 
BNOA  Interchange  I'inergy  rale  ha.seil  on 
the  record  and  such  other  materials  and 
inlormalion  as  may  have  heen  snhmitled 
to  or  develoiied  hy  the  Administrator. 

I'lii!  Admini.siraloi  will  .serve  copies  of 
the  I'  inal  K(  )D  on  all  |i:niies.  BPA  will 
fill!  its  rates  with  the  ( ionnnission  for 
conlirmalion  and  a|)|iioval  after 
i.ssnance  ol  I  he  f  inal  K(  )l ). 

Part  IV  .Siiiiiiiiary  oi  Kale  Proposal 

A.  Iiiiliol  Dclivciics  of  I  hi 

This  charge  apjilies  to  IE  delivered 
from  BPA  to  anol  her  PN(  lA  jiarly. 

f'ornmia  1 

( ,  =  (I D(,n  *  l( (n)  +  (II )( )|.|.-  *  l( )i  i  ) 

Whori:  for  eiicli  day 

(;  =  Daily  chiirgi!  for  Initial  Deliveries  of  It) 
in  Dollars 

ID(,n  =  The  Initial  Deliveries  of  IE  made 
(hiring  the  day  during  On  Peak  hours. 
lf,N  =  I  he  Intercontinental  Exchange  Mid-D 
index  for  On  Peak  hours  in  dollars  per 
megawatt  hour,  but  Ion  shall  not  be  less 
than  $0.00  per  megawatt  hour. 

IDoi  i-  =  The  Initial  Deliveries  of  IE  made 
during  the  day  during  Off  Peak  hours. 
loFF  =  The  Intercontinental  Exchange  Mid-C 
index  for  Off  Peak  hours  in  dollars  per 
megawatt  hour,  but  Ion  shall  not  be  less 
than  $0.00  per  megawatt  hour. 

Initial  Deliveries  of  IE  on  Sunday  or 
a  NERC  (or  its  successor  organization(s)) 
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recognized  holidays  are  priced  at  the  Off 
Peak  rate. 

B.  Return  of  IE 

This  charge  applies  to  the  return  of  ID 
that  was  initially  delivered  to  BPA  from 
another  PNCA  party.  The  charge  is  as 
follows: 

Formula  2 

CpARTY  =  IERpaRTY  *  RpARTY 
Where  for  each  PNCA  Party  for  a  given  day: 
CpARTY  =  Daily  charge  for  the  return  of  such 
PNCA  party’s  IE  in  dollars 
IERparty  =  The  quantity  of  IE  returned  to  a 
PNCA  party  on  a  day  in  megawatt  hours 
Rparty  =  the  applicable  IE  return  rate  for  the 
PNCA  party  for  the  given  day  as 
calculated  in  in  Formula  3  below  in 
dollars  per  megawatt  hour. 

Formula  3 

Rparty  =  XCpari  y  XIERparty 
Where  for  each  PN(]A  Party  for  a  given  day: 
Ki'ari  y  =  the  IE  return  rate  calculated  for  the 
1’N(;A  j)arty  as  of  the  given  day  in  dollars 
jxir  megawatt  hours. 

I^CpARi  Y  =  all  ])ayin(!nts  received  by  UPA 
Inim  such  PNCA  party  Ironi  the  date  of 
the  last  cash  onl  ol  IE  Imhalances  to  the 
dale  MPA  reinrns  the  II),  in  (hdlars 
XIEK|.ai<  i  Y  =  the  nel  ol  all  IE  MPA  has 

icceived  Iroin  such  PNCA  parly  and  llie 
II'!  rel  iiriKid  hy  MPA  lo  snr:h  PNt  !A  |)arl  y 
hdiM  Ihe  dale  ol  Ihe  Iasi  cash  onl  ol  II'! 
Imhalances  lo  Ihe  dale  MPA  relmiis  Ihe 
II'!,  in  inegawall  horns. 

I.'..'.ned  lids  Pllli  day  (d  |nne  /(IM. 
l'!lliol  I'!.  Maiir/.er, 

Ailniiiiislidloi  (111(1  t,7i/c/  /'.'.VIS  n/)Vc  t  )///rc/. 
IIKIIei  ZOM  I!. Z7Z  1-11(1(1  (.  n  I -I,  a-l (lai  | 

nil  I  iNCi  coni  M'M  01  i* 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP1 4-501-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

'I'ako  notice  that  on  Jnno  13,  2014, 
National  I'diel  (las  Snjiply  Corporation 
(National  Fuel),  0303  Main  Street, 
Williamsvillo,  New  York  14221  filed  an 
application  in  Docket  No.  CP14-5()1- 
000  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  (NGA),  and  Part  157  of 
the  Gommission’s  regulations,  for  a 
certificate  of  public  convenience  and/or 
necessity  requesting  authorization  to 
revise  the  reservoir  and  buffer 
boundaries  of  its  adjacent  Beech  Hill, 
East  Independence  and  West 
Independence  Storage  Fields  in 
Alleghany  and  Steuben  Gounties,  New 
York  and  that  would  extend  the  Beech 


Hill  field  into  Potter  County, 
Pennsylvania.  The  proposed  expansions 
would  increase  the  storage  reservoir  by 
8,299.02  acres  and  the  buffer  area  by 
4,654.67  acres.  Additionally,  National 
Fuel  requests  authorization  to  convert 
Well  7451  from  observation  to 
withdrawal  only  status.  National  Fuel 
does  not  seek  to  change  the  certificated 
capacity  or  deliverability  of  the  three 
fields,  nor  are  there  any  new  facilities 
proposed,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  for  public 
inspection.  The  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  “eLibrary”  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  at  FERCOnline 
Support@ferc.gov  or  call  toll-free,  (866) 
208-3676  or  TTY,  (202)  502-8659. 

Any  questions  regarding  this 
application  may  be  directed  to  David  W. 
Reitz,  Doj)uty  General  Goun.sel,  National 
I’liel  Gas  Supply  Clorjioration,  6363 
Main  Streiil,  Williainsville,  New  York 
14221,  or  hy  calling  716-857-7940. 

Piirsiianl  lo  section  157.0  of  the 
Goiiimissioii’s  rules,  IMtlFK  157.0, 
within  OtI  days  of  this  Notice  the 
( ioiimiissioii  slaH  will  either;  ( ioiiiplele 
its  eiiviroiiiiieiilal  assessiiieiil  (i'!A)aii(l 
place  it  iiilo  Ihe  ( !oiiiiiii.ssioii's  piihlic 
record  (el.ihrary)  lor  this  proceeding,;  or 
i.s.sne  a  Notice  ol  .Schedule  lor 
l'!n vironnienlal  Review,  il  ii  Notice  ol 
.Schedule  lor  l'!nviroinnenl.'d  Review  is 
issued,  il  will  indicate,  ainoii)’,  other 
inileslones,  Ihe  ant  icip.'iled  dale  lor  Ihe 
( !oinini.':.sion  stall’s  issuance  ol  Ihe  liind 
en vironinenlid  impact  .stiileineni  (I'l'ihS) 
or  l'!A  loi  this  proposal.  The  liling,  ol  Ihe 
l'!A  in  the  ( iommission’s  pnhiic  recoid 
loi  this  pioceeding,  or  tin;  is.snance  ol  a 
Notice  ol  .Schednie  loi  l'!n vironinental 
Review  will  serve  lo  nolily  federal  and 
slate  agencies  of  Ihe  I iming  lor  the 
completion  of  all  nece.s.sary  reviews,  and 
Ihe  snhseipieni  need  lo  conqilete  all 
federal  aiithori/.ations  within  00  days  of 
Ihe  date  of  i.ssnance  of  Ihe  Gommission 
staff’s  Fl'dS  or  EA. 

There  are  two  ways  to  hecorne 
involved  in  the  (iommission’s  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below,  file  with  the  Federal 
Energy  Regulatory  Gommission,  888 
First  Street  NE.,  Washington,  DG  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Gommission’s  Rules  of  Practice  and 
Procedure  (18  GFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
GFR  157.10).  A  person  obtaining  party 


status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Gommission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
7  copies  of  filings  made  with  the 
Gommission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Gommission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Gommission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Gommission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Gommission’s 
rules  require  thfit  persons  filing 
comments  in  oj)j)osition  to  the  jirojeci 
provide  copies  of  their  protests  only  to 
the  parly  or  jiarties  directly  involved  in 
the  prote.st. 

I'ersons  who  wish  to  comment  only 
on  Ihe  environmental  review  of  this 
project  should  snhmit  an  oiiginal  and 
two  copies  ol  their  comments  to  Ihe 
.Secretary  of  the  ( !onnnission. 
I'invironmimlal  commenler’s  will  he 
placed  on  Ihe  ( !ommis.sion's 
environmental  mailing,  list,  will  receive 
copies  ol  Ihe  enviromnenlal  doenmenis, 
and  will  he  notilied  ol  meelin)>,s 
associated  with  he  ( iommis.sion’i: 
enviionmental  mview  pioces.s. 
I'invironmenl.d  commenler’s  will  not  he 
reijiiired  to  serve  copies  ol  liled 
documents  on  :dl  othei  parlies. 

I  lowever,  I  he  non  parly  commentary, 
will  not  receive  co|)ies  id  all  doenmenis 
filed  hy  other  parties  or  i.ssned  hy  Ihe 
Gommi.ssion  (exce|)l  for  the  mailing  of 
environmental  doenmenis  i.ssned  hy  Ihe 
Gommi.ssion)  and  ill  not  have  the  right 
lo  seek  court  review  of  Ihe 
Gommi.ssion’s  final  order. 

The  Gommission  strongly  encourages 
electronic  filings  of  comments,  protests 
and  interventions  in  lieu  of  paper  using 
the  “eFiling”  link  at  http:// 
www.ferc.gov.  Persons  unable  to  file 
electronically  should  submit  an  original 
and  5  copies  of  the  protest  or 
intervention  to  the  Federal  Energy 
Regulatory  Gommission,  888  First  Street 
NE.,  Washington,  DG  20426.  See,  18 
GFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Gommission’s  Web 
site  under  the  “e-Filing”  link. 

Comment  Date;  July  15,  2014. 
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Dated:  June  24,  2014. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2014-15218  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #2 

’I’aki!  notice  that  the  Cknnmission 
received  the  following  electric  corporate 
filings: 

Docket  Numbers:  tX]14-l()()-0()(). 
Applicants:  C]PV  Maryland,  LLC. 
Description;  Ajijilication  for 
Authorization  Under  Section  203  of  the 
Mideral  IViwer  Act  and  Request  for 
Waivers  and  f'ixpedited  Action  of  t3W 
Maryland,  LLCi. 

Filed  Date:  6/20/'l  4. 

Accession  Number:  20140620-5103. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Take  notice  that  the  Ciommission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERlO-2881-013: 

ERl 0-2882-01 3;  ERlO-2883-013; 

ERl 0-2884-01 3;  ERl 0-2885-01 3; 
ERlO-2641-013:  ERlO-2663-013: 
ERlO-2886-013;  ER13-1 101-008; 

ERl  3-1541-007;  ER14-787-001. 

App/jcanfs;  Alabama  Power 
Company. 

Description:  Notification  of  Non- 
Material  of  Change  in  Status  of  Alabama 
Power  Company,  et  al. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5087. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Docket  Numbers:  ERl  3-1 65 3-001. 
Applicants:  FirstEnergy  Solutions 
Corp. 

Description:  Authorization  for 
Affiliate  Sales  to  be  effective  6/1/2014. 
Filed  Date:  6/20/14. 

Accession  Number:  20140620-5093. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Docket  Numbers:  ER14-2232-000. 
Applicants:  Capital  Energy  LLC. 
Description:  Baseline  new  to  be 
effective  6/21/2014. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5066. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Docket  Numbers:  ERl 4-2 2 3  3-000. 
Applicants:  Michigan  Electric 
Transmission  Company,  LLC. 

Description:  Filing  of  a  Certificate  of 
Concurrence  to  be  effective  6/13/2014. 
Filed  Date:  6/20/14. 

Accession  Number:  20140620-5069. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Docket  Numbers:  ER14-2234-000. 


Applicants:  Kentucky  Utilities 
Company. 

Description:  BREC  2nd  Amd  and 
Restated  lA  to  be  effective  8/20/2014. 
Filed  Date:  6/20/14. 

Accession  Number:  20140620-5072. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Docket  Numbers:  ERl  4-2235-000. 
Applicants:  Midcontinent 
Independent  System  Operator,  Inc., 
Ameren  Illinois  (Company. 

Description:  2014-06-20_SA  2005 
Aineren-Hoosier  WDS  Amend  Agr  to  he 
effet;tive  9/1/2013. 

Filed  Date:  6/ 20/ 14. 

Accession  Number:  201 40620-5080. 
Comments  Due:  5  p.m.  ]']'!’  7/11/14. 
Docket  Numbers:  ERl  4-2236-000. 
Applicants:  PjM  Interconnection, 
I..L.(k,  New  York  Indejamdent  Sy.stein 
Operator,  Inc. 

Description:  l^jM  NYISO  joint  filing 
re:  Cioordinated  'l’ransac;tion  Scheduling 
w/l^jM  .Schedule  A  to  be  effective 
12/31/9998. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5106. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Docket  Numbers:  ERl 4-2237-000. 
Applicants:  Midcontinent 
Independent  System  Operator,  Inc. 

Description:  2014-06-20_SA  2662 
MidAm  Amended  CIA  (J274)  to  be 
effective  6/21/2014. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5113. 
Comments  Due:  5  p.m.  ET  7/11/14. 
Take  notice  that  the  Commission 
received  the  following  open  access 
transmission  tariff  filings: 

Docket  Numbers:  OA08-1 4-000. 
Applicants:  Midwest  Independent 
Transmission  System,  Inc. 

Description:  Annual  Compliance 
Report  as  Required  by  Order  No.  890- 
A  of  Midcontinent  Independent  System 
Operator,  Inc. 

Filed  Dote:  5/30/14. 

Accession  Number:  20140530-5481. 
Comments  Due:  5  p.m.  ET  7/11/14. 
The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 


service,  and  qualifying  facilities  filings 
can  be  found  at;  http://www.ferc.gov/ 
docs-filing/efiling/f iling-req.pdf.  F or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  June  20,  2014. 

Nathaniel ).  Davis,  Sr., 

Deputy  Socrctaiy. 

jl  R  Doe.  2014-1518:1  Filed  0-27-14;  8:45  iini] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings 

June  i:i,  2014. 

'fake  notic:e  that  the  Commission  has 
rec:oived  the  following  Natural  Cas 
I’ijieline  Rate  and  Refund  Report  filings: 

Filing  Instituting  Proceedings 

Docket  Numbers:  RP14-1 045-000. 

Applicants:  Algonquin  Cas 
Transmission,  LLC. 

Description:  Negotiated  Rate 
Agreements  Cleanup  Jun2014  to  be 
effective  7/12/2014. 

Filed  Date:  6/12/14. 

Accession  Number:  20140612-5048. 
Comments  Due:  5  p.m.  ET  6/24/14. 
Any  person  desiring  to  intervene  or 
protest  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Rules  211 
and  214  of  the  Commission’s 
Regulations  (18  CFR  385.211  and 
385.214)  on  or  before  5:00  p.m.  Eastern 
time  on  the  specified  comment  date. 
Protests  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

The  filings  are  accessible  in  the 
Commission’s  eLibrary  system  by 
clicking  on  the  links  or  querying  the 
docket  number. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  F or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2014-15184  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

'I'ako  noticG  that  the  Cximmission 
rocoivod  tho  following  oloctrio  corporate 
filings: 

Docket  Numbers:  l-X:i4-83-()()(). 

A])plie(mts:  Nevada  I’owtjr  (]oinj)any, 
Nevada  Snn-lh;ak  l.iinited  Partnership. 

/te.smp/jon;  (ilarification  to  May  2, 
2014  N(!vada  Power  (ioinpany  and 
Nevada  Snn-P(!ak  l.iniitcid  Partnership 
S(!(;lion  203  Application. 

Filed  Date:  (i/10/14. 

Accession  Number:  20140(il0-.5140. 

(Comments  Due:  .5  p.m.  IsT  (i/30/l4. 

Take  notice  that  the  (lonnnission 
received  the  following  exeinj)t 
whole.sale  generator  filings: 

Docket  Numbers:  l‘Xil4-(i7-000. 

Applic(mts:KE  Astoria  LlXk 

Description:  Notice  of  Self- 
(iertification  of  Exempt  Whole.sale 
(lenerator  Status  of  RE  Astoria  LLCi. 

Filed  Date:  6/ 1 9/14. 

Accession  Number:  20140619-5115. 

Comments  Due:  5  p.m.  ET  7/10/14. 

Docket  Numbers:  EGl 4-68-000. 

AppIicants:RE  Astoria  2  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  RE  Astoria  2  LLC. 

Filed  Date:  6/19/14. 

Accession  Number:  20140619-5128 

Comments  Due:  5  p.m.  ET  7/10/14. 

Docket  Numbers:  EG14-69-000. 

Applicants:  Ector  County  Energy 
Center  LLC. 

Description:  Notice  of  Self- 
Certification  of  Exempt  Wholesale 
Generator  Status  of  Ector  County  Energy 
Center  LLC. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5020. 

Comments  Due:  5  p.m.  ET  7/11/14. 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ER14-2087-002. 

Applicants:  Appalachian  Power 
Company. 

Description:  OATT — CORRECTED 
Revise  Attachment  K,  TCC  Rate  Update 
to  be  effective  12/31/9998. 

Filed  Date:  6/19/14. 

Accession  Number:  20140619-5105. 

Comments  Due:  5  p.m.  ET  7/10/14. 

Docket  Numbers:  ERl 4-2 2 2 5-000. 

Applicants:  California  Independent 
System  Operator  Corporation. 

Description:  2014-06-19 
GIDAP  Reassessment  Initiative  to  be 
effective  9/1/2014. 

Filed  Date:  6/19/14. 


Accession  Number:  20140619-5103. 

Comments  Due:  5  p.m.  ET  7/10/14. 

Docket  Numbers:  ERl 4-2226-000. 

Applicants:  Southwe.st  Power  Pool, 

Inc. 

Description:  2891  AECC  and  Entergy 
Arkansas  Attachment  AO  to  he  (dfective 
(5/1/2014. 

Idled  Date:  6/20/14. 

Accession  Number:  2()14()()20-5029. 

Comments  Due:  5  p.m.  ET  7/11/14. 

Docket  Numl)ers:  ER14-2227-()()(). 

A])piicauts:  1*3  Paso  I3ectric  (',omj)any. 

Description:  1  lons(!ke(!ping  Update.s — 
MHR  to  he  effective  8/19/2014. 

Filed  Date:  (5/20/14. 

Accession  Nnnd)er:  20140(520-5032. 

Comments  Due:  5  p.m.  I'lT  7/11/14. 

Docket  Numbers:  I'iRl 4-2228-000. 

Applicants:  Hroad  River  Ihiergy  LLC. 

Description:  Normal  Correct  Eormat  to 
he  effective  (5/21/2014. 

Filed  Date:  (5/20/14. 

Accession  Number:  20140(520-5033. 

Comments  Due:  5  p.m.  IH’  7/11/14. 

Docket  Numbers:  ERl  4-2229-000. 

Applicants:  Sonthwe.st  Power  Pool, 

Inc. 

Description:  Notice  of  Ciancellation  of 
KCPL-CMA  Firm  Point-To-Point 
Transmission  Service  Agreement  SA 
1797  of  Southwest  Power  Pool,  Inc. 

Filed  Date:  Gl 20114. 

Accession  Number:  20140620-5037. 

Comments  Due:  5  p.m.  ET  7/11/14. 

Docket  Numbers:  ER14-2230-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Notice  of  Cancellation  of 
Midwest  Energy  Firm  Point-To-Point 
Transmission  Service  Agreement  SA 
1874  of  Southwest  Power  Pool,  Inc. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5041. 

Comments  Due:  5  p.m.  ET  7/11/14. 

Docket  Numbers:  ER14-2231-000. 

Applicants:  Southwest  Power  Pool, 
Inc. 

Description:  Notice  of  Cancellation  of 
KCPL  Firm  Point-To-Point  Transmission 
Service  Agreement  SA  1796  of 
Southwest  Power  Pool,  Inc. 

Filed  Date:  6/20/14. 

Accession  Number:  20140620-5052. 

Comments  Due:  5  p.m.  ET  7/11/14. 

Take  notice  that  the  Conunission 
received  the  following  electric  securities 
filings: 

Docket  Numbers:  ES14-43-000. 

Applicants:  Indianapolis  Power  & 
Light  Company. 

Description:  Amendment  to  June  5, 
2014  Application  of  Indianapolis  Power 
&  Light  Company  under  FPA  Section 
204  for  an  Order  Authorizing  the 
Issuance  of  Short-Term  Debt 
Instruments. 


Filed  Date:  6/19/14. 

Accession  Number:  20140619-5125. 

Comments  Due:  5  p.m.  ET  6/30/14. 

Take  notice  that  the  Commission 
received  the  following  foreign  utility 
company  status  filings: 

Docket  Numbers:  F(il  4-1 5-000. 

Applicants:  East  Durham  Wind,  LP. 

Description:  Notification  of  Self- 
Certification  of  Foreign  Utility  (knnpany 
Status  of  I'iast  Durham  Wind,  LP. 

Filed  Date:  0/10/14. 

Accession  Number:  20140(519-5101. 

Comments  Due:  5  ]).m.  E'l'  7/10/14. 

Tiu!  filings  are  acce.ssihle  in  the 
Commi.ssion’s  el.ihrary  systcmi  by 
clicking  on  the  links  or  (|uerying  the 
docket  number. 

Any  ])er.son  desiring  to  intervcaie  or 
j)rote.st  in  any  of  the  above  proceculings 
mn.st  file  in  accordance  with  Rules  211 
and  214  of  the  Commis.sion’s 
Regulations  (18  (T'R  385.211  and 
385.214)  on  or  before  5:00  j).m.  Eastern 
time  on  the  specified  comment  date. 
Prote.sts  may  be  considered,  but 
intervention  is  necessary  to  become  a 
party  to  the  proceeding. 

eFiling  is  encouraged.  More  detailed 
information  relating  to  filing 
requirements,  interventions,  protests, 
.service,  and  qualifying  facilities  filings 
can  be  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  For 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 

Dated:  June  20,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

[FR  Doc.  2014-15182  Filed  6-27-14;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL1 4-70-000] 

Indianapoiis  Power  and  Light 
Company  v.  Midcontinent  independent 
System  Operator,  inc.;  Notice  of 
Complaint 

Take  notice  that  on  June  20,  2014, 
pursuant  to  Rules  207(a)(5)  and  206  of 
the  Federal  Energy  Regulatory 
Commission’s  (Commission)  Rules  of 
Practice  and  Procedure,  18  CFR 
385.207(a)(5)  and  385.206  and  section 
206  of  the  Federal  Power  Act,  16  U.S.C. 
824(e),  Indianapolis  Power  and  Light 
Company  (Complainant)  filed  a  request 
for  a  waiver  of  certain  provisions  of  the 
Midcontinent  Independent  System 
Operator’s  (Respondent)  Open 
Accession  Transmission,  Energy  and 
Operating  Reserve  Markets  Tariff  (Tariff) 
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or,  in  the  alternative,  a  complaint 
alleging  that  certain  requirements  of  the 
Respondent’s  Tariff  that  fail  to  address 
specific  circumstances  resulting  from 
compliance  with  the  United  States 
Environmental  Protection  Agency 
Mercury  and  Air  Toxic  Standards  are 
unjust  and  unreasonable. 

The  Complainant  certifies  that  copies 
of  the  complaint  were  served  on  the 
contacts  for  the  Respondent  as  listed  on 
the  Commission’s  list  of  Corporate 
Officials. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  he  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  The  Respondent’s  answer 
and  all  interventions,  or  protests  must 
be  filed  on  or  before  the  comment  date. 
The  Respondent’s  answer,  motions  to 
intervene,  and  protests  must  be  served 
on  the  Complainants. 

The  Commission  encourages 
electronic  submission  of  protests  and 
interventions  in  lieu  of  paper  using  the 
“eFiling”  link  at  http://www.ferc.gov. 
Persons  unable  to  file  electronically 
should  submit  an  original  and  5  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426. 

This  filing  is  accessible  on-line  at 
http://www.ferc.gov,  using  the 
“oLibrary”  link  and  is  available  for 
review  in  the  (iommi.ssion’s  Public 
Refenmce  Room  in  Washington,  DC. 
Tluire  is  an  “eSuhscription”  link  on  the 
Wei)  site  that  enables  .subscribers  to 
receive  email  notification  when  a 
(locninent  is  added  to  a  s)ii).scribed 
(lockeljs).  For  assi.slance  with  any  I'l'iKC 
Online  service,  pbiase  email 
()i}liiieSiipport<(>)fer(:.g()v,  or  call  (Otiti) 
2(m-367f)  (toll  free).  For  TTY,  call  (202) 
502-8(i5?). 

Comment  Date:  5:00  p.m.  Eastern 
Time  on  )nly  10,  2014. 

Unlod:  Juno  24,  2014. 

Kimberly  I).  Hose, 

Secretary. 

IKK  Doc.  2014-1.S219  ^■il(!ci  fi-27-14;  8:4.'i  iim| 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  3586-004] 

Hoosier  Hydroelectric,  Inc.  Rocky 
River  Hydro,  LLC;  Notice  of  Transfer  of 
Exemption 

1.  By  letter  filed  May  16,  2014,  Rocky 
River  Hydro,  LLC  informed  the 
Commission  that  the  exemption  from 
licensing  for  the  Rocky  River 
Hydroelectric  Project,  FERC  No.  3586, 
originally  issued  December  16, 1981, ^ 
has  been  transferred  to  Rocky  River 
Hydro,  LLC.  The  project  is  located  on 
the  Rocky  River  in  Chatham  County, 
North  Carolina.  The  transfer  of  an 
exemption  does  not  require  Commission 
approval. 

2.  Rocky  River  Hydro,  LLC,  located  at 
3409  Birk  Bluff  Court,  Cary,  NC  27518 
is  now  the  exemptee  of  the  Rocky  River 
Hydroelectric  Project,  FERC  No.  3586. 

Dated:  Issued  )une  24,  2014. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2014-15220  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  4608-006] 

Richard  Kaster,  BC  Hydro,  LLC;  Notice 
of  Transfer  of  Exemption 

1.  By  letter  filed  April  23,  2014, 
Richard  Kaster  informed  the 
Commission  that  the  exemption  from 
licensing  for  the  Ka.ster  Riverview 
Project,  F’ERC  No.  4608,  originally 
issued  F’ehrnary  26,  1982,’  has  been 
Iran.sferred  to  BC  Hydro,  I.I.C,  The 
jiroject  is  located  on  Box  (’.anyon 
.Springs  in  Twin  Falls  (ionnty,  Idabo. 
The  transfer  of  an  exemption  does  not 
re(|nire  Commission  a|)proval. 

2.  BC  1  lydro,  LLC  is  now  the 
exemptee  of  the  Ka.ster  Riverview 
I’roject,  I'l'iRt;  No.  4608.  All 
(;orre.s|)onden(:e  sbonld  be  forwarded  to: 
Mr.  .Scott  Kaster,  Hydro  Pins,  4580  Clear 
Lakes  Rd.,  BnbI,  ID  8331(),  and  Mr.  Kick 
Ka.ster,  I'inergy  .Systems,  208  .Sunny  Hill 
(arcle.  Twin  Falis,  ID  83301. 


’  17  H  62,442,  Order  Cranling  Kxeinplion 

from  l.iccm.sing  of  a  .Small  Ilydrooloctric  FrojocI  of 
5  Mogawatl.s  or  Loss. 

’  18  I'l'llC  II  62,320,  Order  Oanling  lixernption 
l'’rom  I.icensing  of  a  Small  Hydroelectric  I’roject  of 
5  Megawatts  or  Less. 


Dated:  June  24,  2014. 

Kimberly  D.  Bose, 

Secretary. 

IFR  Doc.  2014-15221  Filed  6-27-14;  8;45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Combined  Notice  of  Filings  #1 

Take  notice  that  the  Commission 
received  the  following  electric  rate 
filings: 

Docket  Numbers:  ERlO-2633-016; 
ERlO-2718-017;  ERlO-2719-017; 
ERlO-2717-016;  ER13-55-006. 

Applicants:  Birchwood  Power 
Partners,  L.P.,  Cogen  Technologies 
Linden  Venture,  L.P.,  East  Coast  Power 
Linden  Holding,  L.L.C.,  EFS  Parlin 
Holdings,  LLC,  Homer  City  Generation, 
L.P. 

Description:  Triennial  Market  Power 
Analysis  of  Birchwood  Power  Partners, 
L.P.,  et  al. 

Filed  Dote:  6/23/14. 

Accession  Number:  20140623-5056. 
Comments  Due:  5  p.m.  ET  8/22/14. 
Docket  Numbers:  ERl  0-3 124-00 3; 
ERlO-3129-003;  ERlO-3130-003; 

ERl 0-3 13 2-003;  ERlO-3314-001; 

ERl 0-3 13 7-003. 

Applicants:  Noble  Altona  Windpark, 
LLC,  Noble  Bliss  Windpark,  LLC,  Noble 
Chateaugay  Windpark,  LLC,  Noble 
Clinton  Windpark  I,  LLC,  Noble 
Ellenburg  Windpark,  LLC,  Noble 
Wethersfield  Windpark,  LLC. 

Description:  Triennial  Market  Power 
Analysis  of  Noble  Altona  Windpark, 

LLC,  et  al. 

Filed  Date:  6/23/14. 

Accession  Number:  20140623-5067. 
Comntents  Due:  5  p.m.  FH'  8/22/14. 
Docket  Numbers:  ERl  1-4055-003; 

I'iKl  2-1 470-003;  VMl  0-2977-003; 

I-IRI 4-474-001;  l-IKl 0-1 290-004;  EKIO- 
3026-003. 

Applicants:  C.u\)\H'.r  Momilain  .Solar  1, 
I.I.C,  Energia  .Sierra  jiiiirez  H..S.,  Ll.t!, 
Me.s(|nile  Power,  LLC,  .Sem|)ra 
Ceneration,  LLC,  .San  Diego  Ca.s  Ki 
Ideciric  ( iompany,  Termoeleclric.i  I  )..S. 
LLC. 

Description:  Notice  of  Non-M.ilerial 
Change  in  .Stiitiis  of  Cojiper  Mountain 
.Solar  1,  LLC,  et.  al. 

I'iled  Date:  (i/23/14. 

Acce.ssion  Naiaber:  20140623-50(il . 
Comments  Dae:  5  p.m.  I'iT  7/14/14. 
Docket  Numbers:  FiRl  2-1 436-007; 
ER14-152-002;  FiRl 3-1 793-004;  ERIO- 
3099-009;  J-iRl  2-1 260-006;  ERl  0-2329- 
004. 

Applicants:  Eagle  Point  Power 
Generation  LLC,  Elgin  Energy  Center, 
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LLC,  Hazle  Spindle,  LLC,  RC  Cape  May 
Holdings,  LLC,  Stephentown  Spindle, 
LLC,  Vineland  Energy  LLC. 

Description:  Triennial  Market-Based 
Rate  Update  Filing  for  the  Northeast 
Region  and  Notice  of  Non-Material 
Change  in  Status  of  the  Rockland  Seller. 
Filed  Date:  &/ 23/ lA. 

Accession  Number:  20140623-5074. 
Comments  Due:  5  p.m.  ET  8/22/14. 
Docket  Numbers:  ER13-2477-004; 
ERll-3859-009:  ER13-2476-004; 

ERl  1-3861-008;  ERll-3864-009; 
ER13-2475-004;  ERl  1-3866-009; 
ER12-192-007;  ERll-3867-009;  ERll- 
3857-009;  ER11^266-008. 

Applicants:  Brayton  Point  Energy, 

LLC,  Dighton  Power,  LLC,  Elwood 
Energy,  LLC,  Empire  Generating  Co, 

LLC,  EquiPower  Resources 
Management,  LLC,  Kincaid  Generation, 
L.L.C.,  Lake  Road  Generating  Company, 
L.P.,  Liberty  Electric  Power,  LLC, 
MASSPOWER,  Milford  Power 
Company,  LLC,  Richland-Stryker 
Generation  LLC. 

Description:  Triennial  Market  Power 
Analysis  of  the  ECP  MBR  Sellers,  et  al. 
Filed  Date:  6/23/14. 

Accession  Number:  20140623-5055. 
Comments  Due:  5  p.m.  ET  8/22/14. 
Docket  Numbers:  ER14-153-002; 
ER14-154-002;  ERlO-3300-007;  ER13- 
2386-002;  ERlO-3143-013. 

Applicants:  Gibson  City  Energy 
Center,  LLC,  Grand  Tower  Energy 
Center,  LLC,  La  Paloma  Generating 
Company,  LLC,  Lakeswind  Power 
Partners,  LLC,  Sabine  Cogen,  LP. 

Description:  Notice  of  Change  in 
Status  of  the  Rockland  Sellers. 

Filed  Date:  6/23/14. 

Accession  Number:  20140623-5083. 
Comments  Due:  5  p.m.  ET  7/14/14. 
Docket  Numbers:  FID  4-2238-000. 
A})plicants:  \<v.pso\  Energy  Ntirtli 
America  Corporation. 

l)escri])tion:  Application  for  Markel- 
Hased  Itate  Au1hori/.ation  to  be  effective 
8/ to/ 2014. 

Filed  Date:  (i/20/14. 

Accession  Nninber:  20140020-3137. 
Comments  Due:  3  p.m.  ET  7/11/14. 
l)oi:ket  Numbers:  EH  1 4-2230  000. 
Api)li(:(mts:  Pacific  Cas  and  Ideciric 
( i()m|)aii  Y. 

Description:  Vaco  Dixon  Non 
eonforminf^  SCIA  Service  Af^reement  No 
243  under  the  WDT  to  he  effective  0/23/ 
2014. 

Filed  Date:  (i/2()/l4. 

Accession  Number:  20140020-3143. 
Comments  Due:  5  p.m.  1'7I’  7/11/14. 
Docket  Numbers:  Fill 4-2240-000. 
Applicants:  Yiismin  Partners  LLC]. 
Description:  Yasmin  Fortners  LLC, 
FFIIC  Electric  'I'ariff  to  be  effective  7/1/ 
2014. 


Filed  Date:  6/23/14. 

Accession  Number:  20140623-5018. 
Comments  Due:  5  p.m.  ET  7/14/14. 
Docket  Numbers:  ERl  4-2241-000. 
Applicants:  Southern  California 
Edison  Company. 

Description:  Southern  California 
Edison  Company  submits  tariff  filing  per 
35.15:  Notices  of  Cancellation  for  SGIA 
&  DistribServAgmt  with  SEPV  Mission 
Creek,  LLC  to  be  effective  6/19/2014. 
Filed  Date:  6/23/14. 

Accession  Number:  20140623-5062. 
Comments  Due:  5  p.m.  ET  7/14/14. 
Docket  Numbers:  ER14-2242-000. 
Applicants:  Old  Dominion  Electric 
Cooperative,  Inc. 

Description:  Petition  for  Waiver  of 
PfM  Tariff  and  Operating  Agreement 
Provisions  in  Order  to  Make  ODEC 
Whole  for  Certain  January,  2014 
Operations  of  Old  Dominion  Electric 
Cooperative. 

Filed  Date:  6/23/14. 

Accession  Number:  20140623-5065. 
Comments  Due:  5  p.m.  ET  7/14/14. 
Docket  Numbers:  ER14-2243-000. 
Applicants:  Deseret  Generation  & 
Transmission  Co-operative,  Inc. 

Description:  Deseret  Generation  & 
Transmission  Co-operative,  Inc.  submits 
2014  RIA  Annual  Update  to  be  effective 
1/1/2014. 

Filed  Date:  6/23/14. 

Accession  Number:  20140623-5076. 
Comments  Due:  5  p.m.  ET  7/14/14. 
Docket  Numbers:  ERl  4-2 244-000. 
Applicants:  La  Paloma  Generating 
Company,  LLC. 

Description:  La  Paloma  Generating 
Company,  LLC  submits  Revised  Market- 
Based  Rate  Tariff  to  be  effective  8/22/ 
2014. 

Filed  Date:  6/23/14. 

Accession  Number:  20140623-5096. 
Comments  Due:  5  j).m.  I'iT  7/14/14. 
'I’lie  filings  are  accessil)le  in  the 
Commission’s  el.ilnary  system  hy 
clicking  on  the  links  or  (jiierying  the 
(locket  nnmher. 

Any  person  desiring  to  intervene  or 
|)rote.st  in  any  of  the  above  proceedings 
must  file  in  accordance  with  Kides  211 
and  214  of  t he  Comnnssion’s 
Kegidations  ( 1  (t  ( iEK  .385.21 1  and 
.3}{5.214)  on  or  hidon!  5;()()  p.m.  I'iastiMii 
time  on  the  S|)ecified  comment  date. 
Protests  may  he  considitntd,  hnt 
intervention  is  mice.s.sary  to  hcicome  a 
party  to  the  |)roceeding. 

el'iling  is  (mconraged.  More  detailed 
information  relating  to  filing 
r(U|uirements,  interventions,  protests, 
service,  and  (jiialifying  facilities  filings 
can  he  found  at:  http://www.ferc.gov/ 
docs-filing/efiling/filing-req.pdf.  h'or 
other  information,  call  (866)  208-3676 
(toll  free).  For  TTY,  call  (202)  502-8659. 


Dated:  June  23,  2014. 

Nathaniel  J.  Davis,  Sr., 

Deputy  Secretary. 

IFR  Doc.  2014-15226  Filed  6-27-14;  8:45  am] 
BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RC1 1-6-004] 

North  American  Electric  Reiiabiiity 
Corporation;  Notice  of  Filing 

Take  notice  that  on  June  20,  2014,  the 
North  American  Electric  Reliability 
Corporation  (NERC)  submitted  a 
compliance  filing  and  report  in 
accordance  with  the  Federal  Energy 
Regulatory  Commission’s  Order  (FERC 
or  Commission)  in  North  American 
Electric  Reliability  Corporation,  143 
FERC  ^  61,253  (2013)  (One  Year  Report 
Order). 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  must  file  in 
accordance  with  Rules  211  and  214  of 
the  Commission’s  Rules  of  Practice  and 
Procedure  (18  CFR  385.211,  385.214). 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  notice  of 
intervention  or  motion  to  intervene,  as 
appropriate.  Such  notices,  motions,  or 
protests  must  be  filed  on  or  before  the 
comment  date.  On  or  before  the 
comment  date,  it  is  not  necessary  to 
serve  motions  to  intervene  or  prote.sts 
on  per.sons  other  than  the  Applicant. 

The  C.ommi.s.sion  encourages 
electronic  siihini.ssion  of  protests  and 
interv(Mitions  in  lieu  of  ])a|)er  using  the 
“eFiliug”  link  at  hit p://www. fere. gov. 
Persons  nnahle  to  file  electronically 
should  snliinit  an  original  and  5  copies 
of  the  protest  or  intervention  to  the 
Federal  Energy  Kegnlatory  Coinini.ssion, 
888  I'ir.st  Street  Nl'!.,  Washington,  DC 
2()42li. 

I'his  filing  is  acce.ssihle  on  line  at 
hi tp://www. fere. gov.  using  the 
“el.ihrary”  link  and  is  available  for 
revi(!w  in  I  he  Coinini.ssion’s  Public 
Kefer(!nc(!  Kooin  in  Washington,  DC. 
Tluire  is  an  “e.Snhscription”  link  on  tlu! 
Wid)  site  that  enables  snh,scrih(!rs  to 
r(!ceive  email  notification  when  a 
document  is  added  to  a  snh.scrihed 
dock(!t(s).  For  a.ssistance  with  any  FERC 
Oidine  .service,  plea.se  email  FERC 
OnlineSupport@ferc.gov,  or  call  (866) 
208-3676  (toll  free).  For  TTY,  call  (202) 
502-8659. 
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Comment  Date:  5:00  p.m.  Eastern 
Time  on  July  21,  2014. 

Dated:  June  24,  2014. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2014-15223  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  13570-002] 

Warm  Springs  Irrigation  District; 

Notice  of  Technical  Meeting 

a.  Project  Name  and  Number:  Warm 
Sjirings  Dam  Hydroelectric  Project  No. 
13570. 

1).  /la/e;July  10,  2014;  1:30  ]).m. 
l<;a.st(!ni  TiiiK!  (11:30  a. in.  Mountain 
Time). 

c.  /Voce;  Tele|)lion(!  conlenmci!  with 
the  l)..S.  liiirean  oi  Reclamation 
(Reclamation)  and  the  Warm  .S|)ring.s 
Irrigation  Di.strict. 

d.  I•'I•!I{C  CoiilucI:  Kiai  Wilcox,  keii. 
wil(:ox(<'>lerc.f>()V  or  (202)  502  (»l$35. 

e.  Ptupose  oj  Meeliiify  'ltt  di.sciis.s 
R(M:lamalion’.s  authority  over  the 
operation,  maintenance,  :md 
management  ol  the  Warm  Spring.s  Dam 
and  re.servoir,  relative  to  the  |)ropo.sed 
hydroelectric  project. 

r.  A  siimmary  ol  the  meet ing  will  he 
jirepariid  and  hied  lor  the  |)rojecl’.s 
nicord. 

g.  All  local,  slate,  and  lediiral 
agencies,  Indian  tribes,  and  other 
intere.sted  parties  are  invited  to 
jiarticipate  by  phone.  Please  contact  Ken 
Wilcox  at  ken .wUcox@ferc.gov  or  (202) 
502-6835  by  close  of  business  Tuesday, 
July  8,  2014,  to  RSVP  and  to  receive 
specific  instructions  on  how  to 
participate. 

Dated:  June  24,  2014. 

Kimberly  D.  Bose, 

Secretary. 

|FR  Doc.  2014-15222  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[EP A-HQ-OAR-201 3-0146;  FRL-991 2-98- 
OAR] 

Release  of  Integrated  Review  Plan  for 
the  Primary  National  Ambient  Air 
Quality  Standards  for  Oxides  of 
Nitrogen 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability. 


SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  announcing  the 
availability  of  a  final  document  titled 
Integrated  Review  Plan  for  the  Primary 
National  Ambient  Air  Quality 
Standards  for  Nitrogen  Dioxide  (IRP). 
This  document  contains  the  plans  for 
the  review  of  the  air  quality  criteria  for 
health  for  oxides  of  nitrogen  and  the 
primary  national  ambient  air  quality 
standards  (NAAQS)  for  nitrogen  dioxide 
(NO2).  The  primary  NO2  NAAQS 
provide  for  the  protection  of  public 
health  from  exposure  to  oxides  of 
nitrogen  in  ambient  air. 

DATES:  The  IRP  will  be  available  on  or 
about  June  30,  2014. 

ADDRESSES:  'I'his  document  will  be 
available  primarily  via  the  Internet  at 
the  following  Web  site:  http:// 
www.epa.gov/ltn/iKKKjs/.standards/nox/ 
s_nox_2()12  pd.btml. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Peth  I  lassett-.Sii)|)le,  Office  of  Air 
Quality  Planning  and  .Standards  (mail 
code  O504-0l>),  t)..S.  Environmental 
Protection  Agency,  Rci.search  Trianghi 
Park,  NO  2771  1 ;  l(!lephon(!  number: 

010  541  4lil)5;  lax  nnmher;  010  541- 
02.37;  email  address:  bitssell  .sipple. belli 
("lepii.f’ov. 

SUPPLEMENTARY  INFORMATION:  Two 
sect  ions  of  I  he  ( ilea n  Air  Act  (( iA  A) 
govern  tin;  estahlishment  and  revision  of 
the  NAAQS.  Section  108  (42  D.S.C. 

7408)  directs  the  Administrator  to 
identify  and  list  ciM'tain  air  |)ollntants 
and  lh(!n  to  i.ssiH!  air  (jiialily  crilmia  for 
lhos(!  pollutants.  The  Administrator  is 
to  list  those  air  pollutants  that  in  her 
“judgment,  cause  or  contribute  to  air 
pollution  which  may  reasonably  be 
anticipated  to  endanger  public  health  or 
welfare;”  “the  presence  of  which  in  the 
ambient  air  results  from  numerous  or 
diverse  mobile  or  stationary  sources;” 
and  “for  which  .  .  .  [the  Administrator] 
plans  to  issue  air  quality 

criteria . ”  Air  quality  criteria  are 

intended  to  “accurately  reflect  the  latest 
scientific  knowledge  useful  in 
indicating  the  kind  and  extent  of  all 
identifiable  effects  on  public  health  or 
welfare  which  may  be  expected  from  the 
presence  of  [a]  pollutant  in  the  ambient 
air  .  .  .”  42  U.S.C.  7408(b).  Under 
section  109  (42  U.S.C.  7409),  the  EPA 
establishes  primary  (health-based)  and 
secondary  (welfare-based)  NAAQS  for 
pollutants  for  which  air  quality  criteria 
are  issued.  Section  109(d)  requires 
periodic  review  and,  if  appropriate, 
revision  of  existing  air  quality  criteria. 
The  revised  air  quality  criteria  reflect 
advances  in  scientific  knowledge  on  the 
effects  of  the  pollutant  on  public  health 
or  welfare.  The  EPA  is  also  required  to 
periodically  review  and,  if  appropriate. 


revise  the  NAAQS  based  on  the  revised 
criteria.  Section  109(d)(2)  requires  that 
an  independent  scientific  review 
committee  “shall  complete  a  review  of 
the  criteria  .  .  .  and  the  national 
primary  and  secondary  ambient  air 
quality  standards  .  .  .  and  shall 
recommend  to  the  Administrator  any 
new  .  .  .  standards  and  revisions  of 
existing  criteria  and  standards  as  may  be 
appropriate  .  .  .  .”  Since  the  early 
1980’s,  this  independent  review 
function  has  been  performed  by  the 
Clean  Air  Scientific  Advisory 
Committee  (CAS AC). 

Presently,  the  EPA  is  reviewing  the 
primary  NAAQS  for  N02-’  The  final 
document,  announced  today,  has  been 
developed  as  part  of  tbe  jilanning  phase 
for  tbe  review.  Tins  jibase  began  with  a 
science  jiolicy  worksho])  to  identify 
issues  and  (jiiestions  to  frame  the 
r(!vi(!W.^-  Drawing  from  the  workshoj) 
discussions,  a  draft  IRP  was  prepared 
jointly  by  the  EPA’s  National  Center  for 
i'invironmental  As.sessmenl,  within  the 
( llfice  o I  Research  and  Development , 
and  lh(!  Id’A’s  ( )Hic(!  of  Air  Quality 
Planning  and  .Standards,  within  tin; 

(  m  ice  ol  A  ir  and  Radial  ion  (79  ER  7184, 
I'ehrnary  6,  2014). '  The  draft  IRP  was 
revi(!W(!d  by  ( iA.SAC  at  a  meeting  on 
March  12,  2014  (79  ER  8701,  Eehrnary 
1 .3,  2014).  Comments  from  ( lA.SAt  ion 
the  draft  IRP  weri;  provided  to  the  EPA 
in  a  )nn(!  10,  2014,  l(!ll(!r  (Erey,  2014).'' 


'  'I  III!  I'il’A's  cull  lor  inloriiiiition  lor  llii.s  riiviiiw 
WHS  issiioil  on  I'dliniiiry  Ul,  2612  (77  I'  K  7146). 

^'rlio  Isl’A  hold  H  workshop  litlod  "Kickoli 
Workshoji  to  Inform  FI’A’s  Koviow  of  Iho  I’riinnry 
NOj  NAAQ.S  on  Fobrnary  26  to  March  1,  2012  (77 
I'R  7149,  Fohriiary  10,  2012). 

-*'rho  I'il’A  roloasod  a  draft  plan  for  dovoloping  the 
Integrated  Science  Assessment  (I.SA)  for  CiASAC 
consultation  and  public  review  (78  FR  26026,  May 
3,  2013).  The  EFA  held  a  consultation  with  CASAC 
on  this  draft  plan  during  a  public  teleconference  on 
lune  5,  2013  (78  FR  27234,  May  10,  2013). 

Individual  CASAC  member  comments  were 
provided  to  the  EPA  in  a  letter  from  Dr.  H. 
Christopher  Frey,  Chair,  Clean  Air  Scientific 
Advisory  Committee  to  the  Honorable  Bob 
Perciasepe,  Acting  Administrator,  U.S.  EPA, 
Consultation  on  the  EPA’s  Draft  Plan  for  the 
Development  of  tbe  Integrated  Science  Assessment 
for  Nitrogen  Oxides — Health  Criteria  (May  201 3 
Draft).  June  18,  2013.  Available  at;  http:// 
yosemite.epa.gov/sab/sabproduct.nsf/ 
264cbl227d55e02c85257402007446a4/ 
08EF0A3789CDBl3A85257B8E006A496E/$FiIe/ 
EPA-CASAC-1 3-006+unsigned.pdf.  CASAC  and 
public  comments  on  that  draft  plan  were 
considered  in  developing  Chapter  4  of  the  draft  IRP. 

^  Letter  from  Dr.  H.  Christopher  Frey,  Chair,  Clean 
Air  Scientific  Advisory  Committee  to  the  Honorable 
Gina  McCarthy,  Administrator,  U.S.  EPA.  CASAC 
Review  of  the  EPA’s  Integrated  Review  Plan  for  the 
Primary  National  Ambient  Air  Quality  Standards 
for  Nitrogen  Dioxide  (External  Review  Draft) 
(February  2014).  Jime  10,  2014.  Available  at: 
http://yosemite.epa.gov/sab/sabproduct.nsf/ 
264cbl22 7d55e02c8525 7 402007 448a4/ 
89989229944F36B085257CF300692E2A/$FiIe/EPA- 
CASAC-1 4-00 1+unsigned. pdf. 
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The  final  IRP  includes  consideration  of 
CASAC  and  public  comments  received 
on  the  draft  IRP.  This  document 
presents  the  current  plan  and  specifies 
the  schedule  for  the  entire  review,  the 
process  for  conducting  the  review,  and 
the  key  policy-relevant  science  issues 
that  will  guide  the  review. 

Dated:  June  19,  2014. 

Mary  Henigin, 

Acting  Director,  Office  of  Air  Quality  Planning 
and  Standards. 

IFR  Doe.  2014-15155  Filod  6-27-14;  8:45  am] 
BILLING  CODE  6560-50-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
Activities:  Existing  Collection 

AGENCY:  l‘i(|ii€il  l'iin|)loyineiit 
( )|)|)(irtiiiiitY  ( ioiiiini.s.sion. 

ACTION:  Notice  of  liifonnotion 
( iolleclioii  i'ixleii.sioii  Willioiil  (iliiiiige: 
I'jiiployer  liiroMiiolion  Keporl  (Idd)  I). 

SUMMARY:  In  :i(:(:or(l:iii(:e  with  llie 
Paperwork  Kediiclion  Acl,  tlie  liipiol 
l'!in|iloyineiit  ( )|)porl  iinily  ( ioinini.s.sion 
(i'il'K  )( i  or  ( ioiiniii.s.sion)  annoiince.s  lli.it 
il  inlend.s  lo  .siilnnil  lo  llie  ( )Hice  of 
Moiiageineiit  iind  Itiidgel  (OMIlJa 
reipiesi  lor  a  three-year  exieiisioii 
wil lioiil  change  of  the  I'iniployer 
Inforination  Ke|)orl  (Id'X)  1). 

DATES:  Wrillen  coinmenis  on  this  notice 
mn.sl  lie  suhinilled  on  or  liefore  August 
2‘),  2014. 

ADDRESSES:  (ioinmeuts  should  he  sent  to 
llernadotte  Wilson,  Acting  Executive 
Officer,  lixecutive  Secretariat,  Ecjual 
Employment  Opportunity  Commission, 
131  M  Street  NE.,  Washington,  DC 
20507.  As  a  convenience  to 
comment ers,  the  Executive  Secretariat 
will  accept  comments  totaling  six  or 
fewer  pages  by  facsimile  (“FAX”) 
machine.  This  limitation  is  necessary  to 
assure  access  to  the  equipment.  The 
telephone  number  of  the  fax  receiver  is 
(202)  663-4114.  (This  is  not  a  toll-free 
number).  Receipt  of  FAX  transmittals 
will  not  be  acknowledged,  except  that 
the  sender  may  request  confirmation  of 
receipt  by  calling  the  Executive 
Secretariat  staff  at  (202)  663-4070 
(voice)  or  (202)  663-4074  (TTD).  (These 
are  not  toll-free  telephone  numbers.) 
Instead  of  sending  written  comments  to 
EEOC,  you  may  submit  comments  and 
attachments  electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  eRulemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments.  All  comments  received 
through  this  portal  will  be  posted 


without  change,  including  any  personal 
information  you  provide.  Copies  of 
comments  submitted  by  the  public  to 
EEOC  directly  or  through  the  Federal 
eRulemaking  Portal  will  be  available  for 
review,  by  advance  appointment  only, 
at  the  Commission’s  library  between  the 
hours  of  9:00  a.m.  and  5  p.m.  Eastern 
Time  or  can  be  reviewed  at  http:// 
www.regulations.gov.  To  schedule  an 
appointment  to  inspect  the  comments  at 
EEOC’s  library,  contact  the  library  staff 
at  (202)  663-4630  (voice)  or  (202)  663- 
4641  (TTY).  (These  are  not  toll-free 
numbers.) 

FOR  FURTHER  INFORMATION  CONTACT: 

Ronald  Edwards,  Director,  Program 
Research  and  Surveys  Division,  E(jual 
lunployment  Opportunity  (ioinmission, 
131  M  Street  Nt;.,  Room  4SW30F, 
Washington,  DC  20507;  (202)  fi63-4‘»5H 
(voice)  or  (202)  l)()3-7(Hi3  (TTY). 
SUPPLEMENTARY  INFORMATION:  Piirsiianl 
lollie  I’ajiei  work  Kediiclion  Acl  of  1995 
and  ( )Mlt  regnlalion  5  ( IFK  I  .'t20.>((d)(  I ), 
the  ( ionimission  solicits  pnlilic 
cmnineni  lo  enahle  il  lo; 

( 1 )  I'ivalnale  wliellier  llie  |iro|)Osed 
colleclion  of  inloi  inal ion  is  necessary 
lor  Hie  |iio|)er  pei  loi  niance  nl  the 

( ionnnission’s  Innclions,  incinding 
wliellier  the  inroiniation  will  have 
piaclical  niilily; 

(2)  I'ivalnale  the  accuracy  of  the 

( ionnni.ssion’s  est  iniale  of  I  lie  hnrden  of 
the  propo.sed  colleclion  of  inlorniat ion, 
incinding  the  validity  of  the 
methodology  and  assiniiptions  used; 

(3)  Enhance  the  (jiiality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  Information  Collection 

Collection  Title:  Employer 
Information  Report  (EEO-1). 

OMB  Number:  3046-0007. 

Frequency  of  Report:  Annual. 

Type  of  Respondent:  Private 
employers  with  100  or  more  employees 
and  certain  federal  government 
contractors  and  first-tier  subcontractors 
with  50  or  more  employees. 

Description  of  Affected  Public:  Private 
employers  with  100  or  more  employees 
and  certain  federal  government 
contractors  and  first-tier  subcontractors 
with  50  or  more  employees. 

Reporting  Hours:  987,394. 

Respondent  Cost:  $11.4  million. 

Federal  Cost:  $2.1  million. 


Number  of  Forms:  1. 

Abstract:  Section  709(c)  of  Title  VII  of 
the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed,  to  preserve 
such  records,  and  to  produce  reports  as 
the  Commission  prescribes  by 
regulation  or  order.  Accordingly,  the 
EEOC  issued  regulations  prescribing  the 
EEO-1  reporting  requirement. 

Employers  in  the  private  sector  with  100 
or  more  employees  and  some  federal 
contractors  with  50  or  more  employees 
have  been  required  to  submit  EEO-1 
rejiort.s  annually  since  1966.  The 
individual  rejiorts  are  confidential. 
I'il'iO-l  data  is  used  by  EEOC  to 
investigate  charges  of  einployinent 
discrimination  against  eni|)loyers  in 
jirivale  industry  and  to  |)rovi(le 
infornialion  ahont  the  eni|)loynient 
stains  of  minorities  and  women.  The 
data  is  shared  with  the  ( )ffice  of  Federal 
(iontraci  ( ioni|iliance  Programs 
(( )F( !( iP),  U..S.  I  iepart  nieni  of  I  .ahor,  and 
several  other  lederal  agencies.  PnrsnanI 
I o  709(d)  III  Title  VII  ol  the  ( ii vil  Kigjils 
Acl  of  1 904 ,  as  amended,  ETit )  I  data  is 
afso  shared  with  stale  and  local  Fair 
Tini|)loynienl  Practices  Agencies 
(Fl'iPAs). 

Harden  .S/o/c/nen/;  The  est i mated 
nnniher  of  respondents  included  in  the 
annual  EI'X)-1  survey  is  70,000  |)rivale 
employers.  The  estimated  nninher  of 
esiahlishinent-hased  respon.ses  per 
reporting  company  is  around  four  Til'Xl- 
1  rejiorts  annually.  The  annual  nuinher 
of  responses  is  approximately  290,410. 
The  form  is  estimated  to  impose  987,394 
burden  hours  annually.  In  order  to  help 
reduce  survey  burden,  respondents  are 
encouraged  to  report  data  electronically 
whenever  possible. 

Dated:  June  24,  2014. 

For  the  Commission. 

Jacqueline  A.  Berrien, 

Chair. 

IFR  Doc.  2014-15215  Filed  6-27-14;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  and  request  for 
comments. 
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SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  and  as 
required  by  tbe  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3501- 
3520),  tbe  Federal  Communication 
Commission  (FCC  or  Commission) 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collections. 
Comments  are  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission’s 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  ways  to 
further  reduce  the  information 
collection  burden  on  small  business 
concerns  with  fewer  than  25  employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
PRA  that  does  not  display  a  valid  0MB 
control  number. 

DATES:  Written  PRA  comments  should 
be  submitted  on  or  before  August  29, 
2014.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Cathy  Williams,  FCC,  via  email  PRA@ 
fcc.gov<mailto:PRA@fcc.gov>  and  to 
Cathy.'WilliaTns@fcc.gov<mailto:Cathy. 
WilIiams@fcc.gov>. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  about  the 
information  collection,  contact  Cathy 
Williams  at  (202)  418-2918. 
SUPPLEMENTARY  INFORMATION*. 

OMR  Control  Number:  3060-0017. 

Title:  Application  for  a  Low  Power 
TV,  TV  Translator,  or  TV  Booster 
Station  License,  FCC  Form  347. 

Form  Number:  FCC  Form  347. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  State,  local  or  Tribal 
Government. 

Number  of  Respondents/Responses: 
450  respondents  and  450  responses. 

Estimated  Time  per  Response:  1.5 
hours. 


Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  675  hours. 

Total  Annual  Cost:  $54,000. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  The  statutory 
authority  for  this  collection  is  contained 
in  Sections  154(i),  307,  308  and  309  of 
the  Communications  Act  of  1934,  as 
amended. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality  with 
this  collection  of  information. 

Privacy  Impact  Assessment(s):  No 
impact(s). 

Needs  and  Uses:  The  FCC  Form  347 
is  used  by  licensees/permittees  of  low 
power  television,  TV  translator  or  TV 
booster  stations  to  apply  for  a  station 
license.  The  FCC  staff  confirms  the 
construction  permit  terms  and  station 
building  specifications  via  FCC  Form 
347.  In  addition,  the  staff  extracts  the 
data  from  the  application  for  inclusion 
in  the  subsequent  license  to  operate  the 
station. 

Federal  Communications  Commission. 

Sheryl  D.Todd, 

Deputy  Secretary,  Office  of  the  Secretary, 
Office  of  Managing  Director. 

[FR  Doc.  2014-15179  Filed  6-27-14;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coiiection(s)  Being  Reviewed  by  the 
Federai  Communications  Commission, 
Comments  Requested 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  burden  and  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3501- 
3520),  the  Federal  Communications 
Commission  (FCC)  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
following  information  collection(s). 
Comments  are  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission’s 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 


information  technology;  and  further 
ways  to  reduce  the  information  burden 
for  .small  business  concerns  with  fewer 
than  25  employees. 

The  FCC  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  Control 
Number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  Control 
Number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  August  29,  2014. 

If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  FCC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Submit  your  PRA  comments 
to  Leslie  F.  Smith,  Office  of  Managing 
Director  (OMD),  Federal 
Communications  Commission  (FCC),  via 
the  Internet  at  Leslie.Smith@fcc.gov.  To 
submit  your  PRA  comments  by  email, 
send  them  to  PRA@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Leslie  F. 
Smith  at  (202)  418-0217,  or  via  the 
Internet  at  PRA@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMR  Control  Number:  3060-0855. 

Title:  Telecommunications  Reporting 
Worksheets  and  Related  Collections, 

FCC  Forms  499-A  and  499-Q. 

Form  Number:  FCC  Forms  499-A  and 
499-Q. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents  and 
Responses:  6,700  respondents;  41,650 
responses. 

Estimated  Time  per  Response:  0.25 
hours  to  25  hours  per  response. 

Frequency  of  Response:  Annually, 
quarterly,  and  on  occasion  reporting 
requirements. 

Obligation  to  Respond:  Mandatory. 
Statutory  authority  for  this  information 
collection  is  contained  in  sections  151, 
154(i),  154(j),  155,  157,  159,  201,  205, 
214,  225,  254,  303(r),  715  and  719  of  the 
Act,  47  U.S.C.  151,  154(i),  154(j),  155, 
157,  159,  201,  205,  214,  225,  254,  303(r), 
616,  and  620. 

Total  Annual  Rurden:  247,375  hours. 

Total  Annual  Cost:  No  cost(s). 

Privacy  Act  Impact  Assessment:  No 
impact(s). 

Nature  and  Extent  of  Confidentiality: 
The  Commission  will  allow  respondents 
to  certify  that  data  contained  in  their 
submissions  is  privileged  or 
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confidential  commercial  or  financial 
information  and  that  disclosure  of  such 
information  would  likely  cause 
substantial  harm  to  the  competitive 
position  of  the  entity  filing  the  FCC 
worksheets.  If  the  Commission  receives 
a  request  for  or  proposes  to  disclose  the 
information,  the  respondent  would  be 
required  to  make  the  full  showing 
pursuant  to  the  Commission’s  rules  for 
withholding  from  public  inspection 
information  submitted  to  the 
Commission. 

Needs  and  Uses:  This  information 
collection  requires  contributors  to  the 
federal  universal  service  fund, 
telecommunications  relay  service  fund, 
and  numbering  administration  to  file, 
pursuant  to  sections  151,  225,  251  and 
254  of  the  Act,  a  Telecommunications 
Reporting  Worksheet  on  an  annual  basis 
(Form  499-A)  and/or  on  a  quarterly 
basis  (Form  499-Q).  The  information  is 
also  used  to  calculate  FCC  regulatory 
fees  for  interstate  telecommunications 
service  providers. 

This  information  collection  is  being 
revised  to  require  online  electronic 
filing  for  Forms  499-A  and  499-Q 
(currently,  the  forms  may  be  filed  either 
electronically  or  on  paper).  Also,  the 
third-party  disclosure  requirement  is 
being  eliminated. 

Federal  Communications  Commission. 
Sheryl  D.Todd, 

Deputy  Secretary,  Office  of  the  Secretary, 
Office  of  Managing  Director. 

IFR  Doc.  2014-15178  Filed  6-27-14;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being  Reviewed 
by  the  Federal  Communications 
Commission  Under  Delegated 
Authority 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  burden  and  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3501- 
3520),  the  Federal  Communications 
Commission  invites  the  general  public 
and  other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s). 
Comments  are  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 


the  accuracy  of  the  Commission’s 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  ways  to 
further  reduce  the  information  burden 
for  small  business  concerns  with  fewer 
than  25  employees.  The  FCC  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  0MB  control  number. 

No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  OMB  control 
number. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  August  29,  2014. 
If  you  anticipate  that  you  will  be 
submitting  PRA  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  FCC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Submit  your  PRA  comments 
to  Benish  Shah,  Federal 
Communications  Commission,  via  the 
Internet  at  Benish.Shah@fcc.gov.  To 
submit  your  PRA  comments  by  email 
send  them  to:  PRA@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Benish  Shah,  Office  of  Managing 
Director,  (202)  418-7866. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0093. 

Title:  Application  for  Renewal  of 
Radio  Station  License  for  Experimental 
Radio  Service,  FCC  Form  405. 

Form  No.:  FCC  Form  405. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
household,  business  or  other  for-profit 
and  not-for-profit  institutions. 

Number  of  Respondents  and 
Responses:  350  respondents  and  350 
responses. 

Estimated  Time  per  Response:  2.25 
hour. 

Frequency  of  Response:  On  occasion 
and  every  two  year  reporting 
requirements. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
(IC)  is  contained  in  sections  4(i),  301, 
302,  303(e),  303(f),  and  303(r),  of  the 
Communications  Act  of  1934,  as 
amended;  47  U.S.C.  154(i),  301,  302, 
303(e),  303(f)  and  303(r). 

Total  Annual  Burden:  787.5  hours. 

Total  Annual  Cost:  $1 1 7,250. 


Privacy  Act  Impact  Assessment:  This 
information  collection  affects 
individuals  or  households.  The 
Commission  has  a  System  of  Records, 
FCC/OET-1  “Experimental  Radio 
Station  License  Files’’  which  cover  the 
personally  identifiable  information  (PIl) 
that  individual  applicants  may  include 
in  their  submissions  for  experimental 
radio  authorizations.  The  system  of 
records  notice  (SORN)  was  published  in 
the  Federal  Register  on  April  5,  2006, 
see  71  FR  17234,  17241.  The  SORN  may 
be  viewed  at  http://www.fcc.gov/omd/ 
privacyact/records-sy stems.html. 

Nature  and  Extent  of  Confidentiality: 
Applicants  may  request  that  any 
information  supplied  be  withheld  from 
public  inspection,  e.g.,  granted 
confidentiality,  pursuant  to  47  CFR 
0.459  of  the  Commission’s  rules. 

Needs  and  Uses:  This  collection  will 
be  submitted  as  an  extension  (no  change 
in  reporting  requirements),  after  this  60 
day  comment  period  in  order  to  obtain 
the  full  three  year  clearance  from  the 
OMB. 

FCC  Form  405  is  used  by  the 
Experimental  Radio  Service  to  apply  for 
renewal  of  radio  station  licenses  at  the 
FCC.  Section  307  of  the 
Communications  Act  of  1934,  as 
amended,  limits  the  term  of  radio 
licenses  to  five  years  and  requires  that 
written  applications  be  submitted  for 
renewal.  The  regular  license  period  for 
stations  in  the  Experimental  Radio 
Service  is  either  two  or  five  years. 

The  information  submitted  on  FCC 
Form  405  is  used  by  the  Commission 
staff  to  evaluate  the  applicant/licensee’s 
need  for  a  license  renewal.  In 
performing  this  function,  staff  performs 
analysis  of  the  renewal  request  as 
compared  to  the  original  license  grant  to 
ascertain  if  any  changes  are  requested. 

If  so,  additional  analysis  is  performed  to 
determine  if  such  changes  met  the 
requirements  of  the  rules  of  the 
Experimental  Radio  Service  for 
interference  free  operation.  If  needed, 
the  collected  information  is  used  to 
coordinate  such  operation  with  other 
Commission  bureaus  or  other  Federal 
Agencies.  All  applications  are  also 
analyzed  on  their  merits  regarding 
whether  they  meet  the  general 
requirements  for  an  Experimental 
license.  These  requirements  are  set  out 
in  47  CFR  part  5. 

Federal  Communications  Commission. 
Sheryl  D.Todd, 

Deputy  Secretary,  Office  of  the  Secretary, 
Office  of  Managing  Director. 

[FR  Doc.  2014-15177  Filed  6-27-14;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Information  Collection  Being 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  and  Approvai 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  As  part  of  its  continuing  effort 
to  reduce  paperwork  burden  and  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3501— 
3520),  the  Federal  Communications 
Commission  invites  the  general  public 
and  other  Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s). 
Comments  are  requested  concerning: 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
the  accuracy  of  the  Commission’s 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  ways  to 
further  reduce  the  information  burden 
for  small  business  concerns  with  fewer 
than  25  employees.  The  FCC  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

No  person  shall  bo  subject  to  any 
jjenalty  for  failing  to  comply  with  a 
collection  of  information  .subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  OMB  control 
number. 

DATES:  Written  Pa])erwork  Reduction 
Act  (PRA)  couuncmts  should  be 
sul)iuitt(!d  on  or  before  July  30,  2014.  If 
you  anticipate  that  you  will  he 
submitting  PRA  comments,  hut  find  it 
difficult  to  do  .so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advi.se  the  P’CiC  contact  listed  below  as 
soon  as  possible. 

ADDRESSES:  Submit  your  PRA  comments 
to  Nicholas  A.  Fra.ser,  Office  of 
Management  and  Budget,  via  fax  at  202- 
395-5167  or  via  Internet  at  NjchoIas_ 
A._Fraser@omb.eop.gov  and  to  Benish 
Shah,  Federal  Communications 
Commission,  via  the  Internet  at 
Benish.Shah@fcc.gov.  To  submit  your 
PRA  comments  by  email  send  them  to: 
PRA@fcc.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Benish  Shah,  Office  of  Managing 
Director,  (202)  418-7866. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060*  *  *. 

Title:  Administration  of 
Interoperability  Channels,  State  License, 
and  Band  Plan  (47  CFR  90.525,  90.529, 
and  90.531). 

Form  No.:  N/A. 

Type  of  Review:  New  Collection. 

Respondents:  State,  local  or  tribal 
government  and  not-for-profit 
institutions. 

Number  of  Respondents  and 
Responses:  2155  respondents;  2155 
responses. 

Estimated  Time  per  Response:  1  hour 
(range  of  1  hour  to  2  hours). 

Frequency  of  Response:  On  occasion 
reporting  requirements;  one-time 
reporting  requirements;  and  third  party 
disclosure. 

Obligation  to  Respond:  Required  to 
obtain  or  retain  benefits.  Statutory 
authority  for  this  information  collection 
is  contained  47  U.S.C.  154(i),  161, 

303(g),  303(r),  and  332(c)(7). 

Total  Annual  Burden:  2,208  hours. 

Total  Annual  Cost:  N/A. 

Privacy  Act  Impact  Assessment:  No 
impact. 

Nature  and  Extent  of  Confidentiality: 
There  is  no  need  for  confidentiality. 

Needs  and  Uses:  Section  90.525  of  the 
Commission’s  rules  requires  approval  of 
license  applications  for  Interoperability 
channels  in  the  769-775  MHz  and  799- 
805  MHz  frequency  bands  by  .state-level 
agency  or  organization  responsible  for 
administering  emergency 
communications.  Section  90.529  of  the 
C.ommission’s  rules  provides  that  each 
state  licon.se  will  bo  granted  .subject  to 
the  condition  that  the  .state  certifies  on 
or  before  eac:h  applicable  benchmark 
(late  that  it  is  j)roviding  or  prepared  to 
j)rovi(le  “suh.stantial  service.”  .See  OMB 
(Control  No.  30()0-0798.  A  liccaisee  must 
(hnnon.strate  that  it  is  jjrovidiug  or 
pre})ared  to  |)rovide  substantial  service 
to  one  third  of  its  geograj)hic  area  or 
j)0])ulation  by  June  13,  2014  and  two 
thirds  by  June  13,  2019.  A  licen.stje  will 
he  deemed  to  be  })repare(l  to  provide 
substantial  service  if  the  licen.see 
certifies  that  a  radio  system  has  been 
ajjproved  and  funded  for 
implementation  by  the  deadline  date. 
Substantial  service  refers  to  service 
which  is  sound,  favorable,  and 
substantially  above  a  level  of  mediocre 
service  which  might  minimally  warrant 
renewal.  If  a  state  licensee  fails  to  meet 
any  condition  of  the  grant  the  state 
license  is  modified  automatically  to  the 
frequencies  and  geographic  areas  where 
the  state  certifies  that  it  is  providing 


substantial  service.  Any  recovered  state 
license  spectrum  will  revert  to  General 
Use.  However,  spectrum  licensed  to  a 
state  under  a  state  license  remains 
unavailable  for  reassignment  to  other 
applicants  until  the  Commission’s 
database  reflects  the  parameters  of  the 
modified  state  license.  By  Public  Notice 
released  April  7,  2014,  DA  14-467,  the 
Commission  provided  guidance  on 
information  licensees  may  provide  to 
demonstrate  substantial  service, 
including  the  kind  of  public  safety 
service  that  the  licensee  is  providing 
with  the  system;  which  state  channels 
are  in  use  in  the  system;  whether  the 
licensee’s  has  made  its  showing  based 
on  territory  or  population  served;  the 
percentage  of  territory/population 
served  by  the  system  footprint;  and 
what  signal  level  is  being  used  to 
determine  the  system  footprint.  Section 
90.531  of  the  Commission’s  rules  sets 
forth  the  band  plan  for  the  763-775 
MHz  and  793-805  MHz  public  safety 
bands.  This  section  covers  channel 
designations  for  base  and  mobile  use, 
narrowband  segments,  combined 
channels,  channel  pairing,  internal 
guard  band,  and  broadband. 

Narrowband  general  use  channels  and 
low  power  channels  require  regional 
planning  committee  concurrence. 

Commission  staff  will  use  the 
information  to  assign  licenses  for 
interoperability  and  General  Use 
channels,  as  well  as  renewal  of  State 
licenses.  The  information  will  also  be 
used  to  determine  whether  prospective 
licensees  operate  in  compliance  with 
the  Commis.sion’s  rules.  Without  such 
information,  the  (k)mmi.s.sion  could  not 
accommodate  State  int(m)perability  or 
regional  planning  recjuirements  or 
j)r()vi(le  for  the  (;ffici(!nt  use  of  State 
fnujuencies.  This  information  colUiction 
includes  ruUis  to  govern  the  op<!ration 
and  licensing  of  700  Ml  Iz  band  systems 
to  (insure  that  licen.s(!es  continue  to 
fullill  their  statutory  re.sponsihilities  in 
accordance  with  the  Communications 
Act  of  lt)34,  as  amended.  Such 
information  will  continue  to  he  u.sed  to 
verify  that  aj)plicant.s  are  legally  and 
technically  qualified  to  hold  licenses, 
and  to  determine  compliance  with 
C]ommi.s.sion  rules. 

Federal  C^ommunications  C’,ommis.sion. 

Sheryl  D.  Todd, 

Deputy  Secretary,  Office  of  the  Secretary, 
Office  of  Managing  Director. 

|FR  Doc.  2014-15176  Filed  6-27-14;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[ET  Docket  No.  14-14  and  GN  Docket  No. 
12-268;  DA  14-852] 

Office  of  Engineering  and  Technoiogy 
Seeks  Comment  on  Measurements  of 
LTE  Into  DTV  Interference 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Notice. 

SUMMARY:  In  this  document,  the  Federal 
Communications  Commission’s 
(Commission)  Office  of  Engineering  and 
Technology  (OET)  seeks  to  supplement 
the  record  in  the  incentive  auction 
proceeding  by  inviting  comment  on 
measurements  of  wireless  Long-Term 
Evolution  (LTE)  interference  into  digital 
television  (DTV)  receivers  conducted  by 
OET  engineers 

DATES:  Comments  must  be  filed  on  or 
before  July  11,  2014. 

ADDRESSES:  You  may  submit  comments, 
identified  by  ET  Docket  No.  14-14  and 
GN  Docket  No.  12-268,  by  any  of  the 
following  methods: 

•  Federal  Communications 
Commission’s  Web  site:  http:// 
fjallfoss.fcc.gov/ecfs2/.  Follow  the 
instructions  for  submitting  comments. 

•  Mail:  Robert  Weller,  Office  of 
Engineering  and  Technology, 
Electromagnetic  Compatibility  Division, 
Room  76-A140,  Federal 
Communications  Commission,  445  12th 
Street  SW.,  Washington,  DC  20554. 

•  People  with  Disabilities:  Contact  the 
I'X^C  to  request  reasonable 
accommodations  (accessible  format 
documents,  sign  language  interpreters, 
('ART,  etc.)  by  (anail:  FCC5()4@f cc.gov 
or  ])hone:  202-418-0530  or  TTY;  202- 
418-0432. 

For  detailed  in.structions  for 
submitting  comments  and  additional 
information  on  tb(!  j)ro(;ess,  see  tbe 
SUPPLEMENTARY  INFORMATION  s(!(:lion  of 
Ibis  docnmenl. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Weller,  Office  of  Ihigineering  and 
T(!chnology,  (202)  418-7307,  (anail 
Hobert.Weller@fcc.gov,  and  'I’TY  (202) 
418-2089. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  (Commission’s 
document,  ET  Docket  No.  14-14,  DA 
14-852,  rek;ased  June  20,  2014.  The  full 
text  of  this  document  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  12th 
Street  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  also  may 
be  purchased  from  the  Commission’s 
copy  contractor.  Best  Copy  and  Printing, 


Inc.,  445  12th  Street  SW.,  Room,  CY- 
B402,  Washington,  DC  20554.  The  full 
text  may  also  be  downloaded  at; 
www.fcc.gov. 

Pursuant  to  §§  1.415  and  1.419  of  the 
Commission’s  rules,  47  CFR  1.415, 

1.419,  interested  parties  may  file 
comments  on  or  before  the  date 
indicated  on  the  first  page  of  this 
document.  Comments  may  be  filed 
using  the  Commission’s  Electronic 
Comment  Filing  System  (ECFS).  See 
Electronic  Filing  of  Documents  in 
Rulemaking  Proceedings,  63  FR  24121 
(1998). 

•  Electronic  Filers:  Comments  may  be 
filed  electronically  using  the  Internet  by 
accessing  the  ECFS:  http:// 
fjallfoss.fcc.gov/ecfs2/. 

•  Paper  Filers:  Parties  who  choose  to 
file  by  paper  must  file  an  original  and 
one  copy  of  each  filing.  If  more  than  one 
docket  or  rulemaking  munber  appears  in 
the  caption  of  this  proceeding,  filers 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number. 

Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail.  All 
filings  must  be  addressed  to  the 
Commission’s  Secretary,  Office  of  the 
Secretary,  Federal  Communications 
Commission. 

•  All  hand-delivered  or  messenger- 
delivered  paper  filings  for  the 
Commission’s  Secretary  must  be 
delivered  to  FCC  Headquarters  at  445 
12th  Street  SW.,  Room  TW-A325, 
Washington,  DC  20554.  The  filing  hours 
are  8:00  a.m.  to  7:00  p.m.  All  hand 
deliveries  must  bo  held  together  with 
rubber  bands  or  fasteners.  Any 
envelopes  and  boxes  must  be  dis])Osed 
of  before  entering  tbe  building. 

•  (lomniercial  ov(;rnigbt  mail  (other 
Iban  U.S.  Postal  Service  Exj)ress  Mail 
and  Priority  Mail)  innsl  be*  .sent  to  0300 
East  Hampton  Drive,  Capitol  Heigbts, 
Ml)  20743. 

•  U.S.  Po.slal  Service  first-class. 
Express,  and  Priority  mail  must  be 
addres.sed  to  445  12tb  Street  SW., 
Washington  DC  20554. 

l^eople  with  Di.sabilities:  To  re(]nest 
materials  in  acce.ssihle  formats  for 
jjeople  with  di.sabilities  (braille,  large 
print,  electronic  files,  audio  format), 
send  an  email  to  fcc5()4@fcc. gov  or  call 
the  (Consumer  &  Governmental  Affairs 
Bureau  at  202-418-0530  (voice),  202- 
418-0432  (tty). 

Summary 

1.  On  June  20,  2014,  OET  issued  a 
public  notice  seeking  to  supplement  the 
record  in  the  incentive  auction 
proceeding  by  inviting  comment  on 


measurements  of  wireless  Long-Term 
Evolution  (LTE)  interference  into  digital 
television  (DTV)  receivers  conducted  by 
OET  engineers. 

2.  In  the  inter-service  interference 
(ISIX)  public  Notice,  OET  invited 
comment  on  a  methodology  for 
predicting  ISIX.  For  purposes  of  that 
methodology,  OET  assumed  that  the 
wireless  services  operating  in  the  new 
600  MHz  Band  will  appear  noise-like  to 
the  DTV  receiver  and  hence,  that  the 
interference  potential  from  LTE  will  be 
nearly  identical  to  DTV-to-DTV 
interference.  In  addition,  OET 
incorporated  an  off-frequency  rejection 
(OFR)  factor  as  a  function  of  varying 
degrees  of  spectral  overlap  due  to  filter 
roll-off  in  the  misaligned  future  wireless 
blocks  and  existing  TV  channels  in  the 
600  MHz  Band.  OET  also  added  0.8  dB 
to  the  interfering  wireless  signal  to 
account  for  the  possibility  of  co-channel 
power  from  multiple  wireless  blocks 
affecting  one  6  MHz  TV  channel. 

Several  commenters  raised  concerns 
about  these  assumptions  which  form  the 
basis  for  the  D/U  ratios  of  Table  8,  the 
OFR  values  of  Table  9,  and  the  assumed 
effective  radiated  power  (ERP)  in  Table 
10  of  the  ISIX  Notice. 

3.  In  April  2014,  OET  engineers  tested 
the  characteristics  of  LTE-into-DTV 
interference  in  the  FCC  Laboratory,  and 
the  results  of  those  measurements  are 
presented  in  the  report.  As  explained  in 
the  report,  four  DTV  receivers  were 
tested  in  order  to  obtain  a  reasonable 
indication  of  their  behavior  in  the 
pre.sence  of  an  interfering  LTE  eNodeB 
.signal. 

4.  Additionally,  the  (Consumer 
Electronics  Association  (CEA)  submitted 
measurements  of  I/I'E  to  DTV 
interleronce  ori  six  newer  model 
television  receivers  and  two  older 
model  receivers. 

Spec:ific  Topics  of  ('.omment 

5.  OET  seciks  comment  on  tin; 
measnnmients  and  ob.servations 
discii.ssitd  in  OET’s  Report.  Specifically, 
Ol'lT  .seeks  comment  on  wbethertbe.se 
measurements,  in  conjunction  with 
CEA’s  measurements,  .suj)j)ort  the  D/U 
ratios,  OFR,  and  j)ower  adjustments  that 
appear  in  Tables  8,  9,  and  10  of  the  ISIX 
Notice. 

6.  OET  also  seeks  comment  on  the 
relevance  of  the  measurements 
associated  with  two  receiver  models 
that  are  more  than  7  years  old.  The  OET 
Report  contains  measurements  of  a  2007 
model  year  receiver  and  the  CEA  Report 
contains  measurements  of  a  2006  model 
year  receiver.  OET  anticipates  that  these 
receivers  will  no  longer  be 
commercially  available  and  will  be 
approaching  the  end  of  their  useful 
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lifecycle  at  the  time  of  the  wireless 
huild  out  in  the  600  MHz  Band. 

7.  The  Notice  was  issued  pursuant  to 
§  0.31  of  the  Commission’s  rules  by  the 
Office  of  Engineering  and  Technology,  a 
member  of  the  Incentive  Auction  Task 
Force. 

Federal  Communications  Commission. 

Julius  P.  Knapp, 

Chief.  Office  of  Engineering  and  Technology. 
[FR  Doc.  2014-15214  Filed  6-27-14;  8:45  am] 
BILLING  CODE  6712-01-P 


FEDERAL  MARITIME  COMMISSION 

[Docket  No.  14-06] 

Santa  Fe  Discount  Cruise  Parking,  Inc., 
D/B/A  EZ  Cruise  Parking,  Lighthouse 
Parking  Inc.,  and  Sylvia  Robledo  D/B/ 

A  81st  Dolphin  Parking  v.  The  Board  of 
Trustees  of  the  Galveston  Wharves, 
and  the  Galveston  Port  Facilities 
Corporation;  Notice  of  Filing  of 
Complaint  and  Assignment 

Notice  is  given  that  a  comjilaint  has 
l)(!en  filed  with  the  Federal  Maritime 
(Commission  ((ionnni.ssion)  hy  Santa  F(! 
Discount  (iruise  Parking,  Inc.,  d/h/a  \'7, 
(’.riiise  Parking  (EZ  (irnise  Parking); 
Lighthouse  Parking  Inc.  (Lighthouse 
Parking);  and  Sylvia  Robledo  d/h/a  81st 
Dolphin  Parking  (Bl.st  Dolphin  Parking), 
hereinafter  “Complainants,”  against  the 
Board  of  Trustees  of  the  Galveston 
Wharves,  and  the  Galveston  Port 
Facilities  Corporation,  hereinafter 
“Respondents.”  Complainants  state  that 
EZ  Cruise  Parking  and  Lighthouse 
Parking  are  respectively  for-profit 
corporations  organized  and  existing 
under  the  laws  of  the  State  of  Texas  that 
provide  vehicle  parking  and  shuttle 
services  to  cruise  passengers  using  the 
Port  of  Galveston  Cruise  Terminal,  and 
that  81st  Dolphin  Parking  leases  and 
operates  a  private  parking  lot  facility 
and  shuttle  service  for  cruise  passengers 
using  the  Port  of  Galveston  Cruise 
Terminal.  Complainants  allege  that 
Respondents  are  marine  terminal 
operators  within  the  meaning  of  the 
Shipping  Act,  46  U.S.C.  40102(14). 

Complainants  allege  that  Respondents 
have  violated  the  Shipping  Act,  46 
U.S.C.  41102(c),  41106(2)  and  (3)  by 
charging  Complainants  “.  .  .  ‘Access 
Fees’  under  Respondents’  Tariff  that  are 
excessive  and  not  reasonably  related  to 
the  value  of  services  rendered  to 
Complainants;”  by  “application  of  such 
charges,  [forcing]  Complainants  to 
subsidize  Respondents’  costs  associated 
with  services  provided  to  other  users  of 
port  facilities  .  .  .  [that]  receive  greater 
levels  of  service  and  benefit  from  the 
Respondents’  services  at  a  lower  cost; 


and  by  [refusing]  “.  .  .to  negotiate  any 
modification  of  its  Access  Fees  charged 
to  Off-Port  Parking  Users  that  were 
increased  more  than  three-fold  on  May 
19,  2014.” 

Complainants  requests  that 
“Respondents  be  required  to  answer 
these  charges,  and  that  after  due 
investigation  and  hearing,  be  ordered  to: 
(i)  cease  and  desist  from  the  .  .  . 
described  violations  of  the  Shipping  Act 
of  1984;  (ii)  establish  and  put  in  force 
such  practices  as  .  .  .  [the] 

Commission  determines  to  be  lawful 
and  reasonable;  (iii)  award  reparations 
to  Complainants  for  the  unlawful 
conduct  described  in  the  complaint 
including  the  amount  of  actual  injury, 
plus  interest,  costs,  and  attorney’s  foes; 
(iv)  award  any  and  all  other  damages 
that  me  [.sic]  bo  determined  to  ho  just  an 
])roper;  and  (v)  all  other  and  .such  rcilief 
unto  which  (knnplainants  may  show 
themselves  justly  (Mitithul.” 

Tlie  full  text  of  the  coin])laint  can  he 
found  in  the  (^oniinission’s  Electronic 
Reading  Room  at  www.fmc.gov/l 4-()(i. 

'I'his  proceeding  has  hecni  a.ssigned  to 
the  Office  of  Administrative  l.aw  Judges. 
The  initial  decision  of  the  j)re.siding 
officer  in  this  proceeding  shall  he  issued 
hy  June  24,  201.5  and  the  final  deci.sion 
of  the  (Commission  .shall  he  i.ssned  hy 
December  21, 2015. 

Karen  V.  (Jregory, 

Secretary. 

|FK  Doc.  2014-15172  Filed  6-27-14;  8:45  am] 

BILLING  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

[Document  Identifier  HHS-OS-0990-NEW- 
30D] 

Agency  Information  Collection 
Activities;  Proposed  Coiiection;  Pubiic 
Comment  Request 

AGENCY;  Office  of  the  Assistant 
Secretary  for  Health,  Office  of 
Adolescent  Health,  HHS. 

ACTION:  Notice 


SUMMARY:  In  compliance  with  section 
3507(a)(1)(D)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Secretary  (OS),  Department  of  Health 
and  Human  Services,  has  submitted  an 
Information  Collection  Request  (ICR), 
described  below,  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval.  The  ICR  is  for  a 
new  collection.  Comments  submitted 
during  the  first  public  review  of  this  ICR 
will  be  provided  to  0MB.  0MB  will 


accept  further  comments  from  the 
public  on  this  ICR  during  the  review 
and  approval  period. 

DATES:  Comments  on  the  ICR  must  be 
received  on  or  before  July  30,  2014. 
ADDRESSES:  Submit  your  comments  to 
OIRA_submission@omb.eop.gov  or  via 
facsimile  to  (202)  395-5806. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  Collection  Clearance  staff. 

In  forma  ti  on .  Collecti  on  Clearan  ce@ 
hhs.gov  or  (202)  690-6162. 
SUPPLEMENTARY  INFORMATION:  When 
submitting  comments  or  requesting 
information,  please  include  the 
document  identifier  HHS-OS-0990- 
NEW-30D  for  reference. 

Information  Collection  Request  Title: 
Cost  Study  of  Evidence-Based  Teen 
Pregnancy  Pnwontion  Programs. 

Abstract:  The  Office  of  Adolesccmt 
Health  (OAH),  U.S.  Dej)artinent  of 
Health  and  Hiinian  Services  (HHS)  is 
nxjuesting  aj)])roval  hy  OMB  on  a  new 
colhulion.  The  jjroposcul  study  will 
|)rovi(le  information  on  the  cost  and 
economic  im])act  of  selected  evichmci;- 
hased  teen  ])regnancy  ])revention 
jn'ograms.  This  jnoposed  information 
collection  activity  includes  collecting 
information  on  (a)  j)rogram  co.sts  and  (h) 
])rogram  impacts  from  a  subset  of  OAH 
TPP  Program  grantees. 

Need  and  Proposed  Use  of  the 
Information:  A  cost  tool  will  collect 
comprehensive  information  on  the  cost 
of  implementing  of  each  selected 
program.  An  implementation  tool  will 
collect  and  summarize  information  on 
the  characteristics  of  participating 
grantees.  A  staff  time  use  survey  will 
collect  information  on  how  program 
staff  allocates  their  time  across  program 
activities.  An  economic  evaluation  form 
will  collect  information  on  program 
impact  findings  needed  to  assess  the 
cost-effectiveness  of  selected  programs. 

Likely  Respondents:  A  subset  of  up  to 
30  OAH  TPP  Program  grantees  will  be 
asked  to  participate  in  the  cost  analysis. 
Of  these  30  grantees,  up  to  15  will  also 
be  asked  to  participate  in  the  economic 
evaluation.  Study  respondents  will 
include  the  grant  administrator  or  fiscal 
agent,  the  grantee’s  evaluator,  and 
program  staff. 

Burden  Statement:  Burden  in  this 
context  means  the  time  expended  by 
persons  to  generate,  maintain,  retain, 
disclose  or  provide  the  information 
requested.  This  includes  the  time 
needed  to  review  instructions,  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating  and  verifying 
information,  rocessing  and  maintaining 
information,  and  disclosing  and 
providing  information,  to  train 
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personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 


the  collection  of  information,  and  to 
transmit  or  otherwise  disclose  the 
information. 


The  total  annual  burden  hours 
estimated  for  this  ICR  are  summarized 
in  the  table  below. 


Total  Estimated  Annualized  Burden— Hours 


Form  name 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden  per 
response 
(in  hours) 

Total 

burden 

hours 

Cost  Tool  . 

30 

1 

8 

240 

Implementation  Tool  . 

30 

1 

1 

30 

Staff  Time  Use  Survey  . 

600 

2 

V3 

400 

Economic  Evaiuation  Form . 

15 

1 

3 

45 

Total  . 

715 

Darius  Taylor, 

Information  Coliaclion  CAaaranca  Officer. 

IKK  Doc.  2014-ir>l‘l4  Filed  (i-27-14;  H:4r>  ain| 
BILLING  CODE  4150-30-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 

Comment  Request 

'rule:  State  I’lan  for  Craiits  to  States 
for  Refugee  Resettlement. 

No.;  0970-0351. 

Description:  A  State  Plan  is  retpiired 
by  8  IJ.S.C.  1522  of  the  Immigration  and 
Nationality  Act  (the  Act)  (Title  IV,  Sec. 
412  of  the  Act]  for  each  State  agency 
requesting  Federal  funding  for  refugee 
resettlement  under  8  U.S.C.  524  [Title 
IV,  Sec.  414  of  the  Act],  including 
Refugee  Cash  and  Medical  Assistance, 
Unaccompanied  Minor  Refugee 
Program,  Refugee  Social  Services, 
Cuban/Haitian  Entrant  Program  and 
Targeted  Assistance  program  funding. 
The  State  Plan  is  a  comprehensive 
narrative  description  of  the  nature  and 


scope  of  a  States  programs  and  provides 
a.ssurances  that  the  jirograms  will  bo 
administered  in  conformity  with  the 
sj)ecilic  recjuirements  .stipulated  in  45 
CFK  400.4-400.0.  The  State  Plan  inu.st 
include  all  ajiplicable  .State  ])rocedures, 
(hisignations,  and  certifications  for  each 
r(H|uireinent  as  widl  as  supjiorting 
(hicuinentation. 

The  plan  a.ssures  ORK  that  the  .State 
is  capable  of  administering  refugee 
a.ssi.stance  and  coordinating 
em])loyment  and  other  .social  .services 
lor  eligible  caseloads  in  conformity  with 
sjjecific  re(juirement.s.  Implementation 
of  the  Affordahle  C^are  Act  has 
significant  impacts  on  States’ 
administration  of  Refugee  Medical 
Assi.stance  and  requires  information  to 
ensure  accountability  and  compliance 
with  regulations.  Also,  Revised  Medical 
Screening  Guidelines  for  Newly 
Arriving  Refugees  policy  (State  Letter 
#12-09)  requires  assurances  that 
medical  screening  is  conducted  in 
compliance  with  regulations  and 
policies.  The  increasing  complexity  of 
the  Unaccompanied  Refugee  Minor 
program,  impacted  by  changes  in  federal 
child  welfare  legislation  as  well  as  state 
child  welfare  statutes,  regulations  and 

Annual  Burden  Estimates 


IV-B  and  IV— E  plans,  nece.s.sitate.s 
information  and  assurances  for  review 
of  State  Plans  for  URM  programs  against 
re(|uirements  and  mandatory  standards 
under  45  (T’R  part  400,  subpart  11  and 
associated  .State  Letters  and  ORK 
guidance.  Information  and  assurances 
address  administrative  structure  and 
.stale  oversight,  legal  nisponsihility, 
eligihility,  .services  and  ca.si;  review/ 
|)lanning,  and  interstate  movement. 

.Slates  inu.st  use  a  pre-print  formal  for 
required  components  of  .State  Plans  for 
ORK-funded  refugee  re.settlemeni 
.services  and  henefits  prejiared  by  the 
Office  of  Refugee  Re.settlemeni  (ORK)  of 
the  Administration  for  Cihildren  and 
Families  (ACiF). 

States  mu.st  submit  by  August  15  each 
year  new  or  amended  State  Plan  for  the 
next  Federal  fiscal  year.  For  previously 
approved  plan.  States  mu.st  certify  no 
later  than  October  31  each  year  that  the 
approved  State  plan  is  current  and 
continues  in  effect. 

Respondents:  State  Agencies, 
Replacement  Designees  under  45  CFR 
400.301(c),  and  Wilson-Fish  Grantees 
(State  2  Agencies)  administering  or 
supervising  the  administration  of 
programs  under  Title  IV  of  the  Act. 


Instrument 

Number  of 
respondents 

Number  of 
responses  per 
respondent 

Average 
burden 
hours  per 
response 

Total  burden 
hours 

Title  IV  state  plan . 

50 

1 

15 

750 

Estimated  Total  Annual  Burden 
Hours;  750. 

Additional  Information 

Copies  of  the  proposed  collection  can 
be  obtained  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Planning,  Research 
and  Evaluation,  370  L’Enfant 


Promenade  SW.,  Washington,  DC  20447, 
Attn:  ACF  Reports  Clearance  Officer. 
Email  address:  infocollection® 
acf.hhs.gov. 

OMB  Comment 

OMB  is  required  to  make  a  decision 
concerning  the  collection  of  information 
between  30  and  60  days  after 


publication  of  this  document  in  the 
Federal  Register.  Therefore,  a  comment 
is  best  assured  of  having  its  full  effect 
if  OMB  receives  it  within  30  days  of 
publication.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
directly  to  the  following:  Office  of 
Management  and  Budget,  Paperwork 
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Reduction  Rroject,  Kniail;  ()U\A_ 

SI  IIiMlSSI()N@()M]i. KOV.GOV.  Attn; 
I)(!sk  Officer  for  the;  Administration  for 
Oliildren  and  Familicjs. 

Kitbert  Sargis, 

licjwrts  Clcarauco  Officer. 

|1'K  Doc.  2014-15197  Kilod  0-27-14;  8:45  fiin] 

BILLING  CODE  4184-01-P 


ADVISORY  COUNCIL  ON  HISTORIC 
PRESERVATION 

Notice  of  Advisory  Council  on  Historic 
Preservation  Quarteriy  Business 
Meeting 

AGENCY:  Advisory  Council  on  Historic 
Preservation. 

ACTION:  Notice  of  Advisory  Council  on 
Historic  Preservation  Quarterly  Business 
Meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Advisory  Council  on  Historic 
Preservation  (ACHP)  will  hold  its  next 
quarterly  meeting  on  Thursday,  July  17, 
2014.  The  meeting  will  be  held  in  the 
Auditorium  at  Houston  Hall,  Perelman 
Quadrangle  at  the  University  of 
Pennsylvania,  3417  Spruce  Street, 
Philadelphia,  PA,  starting  at  8:00  a.m. 
DATES:  The  quarterly  meeting  will  take 
place  on  Thursday,  July  17,  2014, 
starting  at  8:00  a.m.  EST. 

ADDRESSES:  The  quarterly  meeting  will 
be  held  in  the  Auditorium  at  Houston 
Hall,  Perelman  Quadrangle  at  the 
University  of  Pennsylvania,  3417 
Spruce  Sheet,  Philadelphia,  PA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Bienvenue,  202-517-0202, 
cbi  en  ven  u  e@achp  .gov. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Historic 
Preservation  (ACHPJ  is  an  independent 
federal  agency  that  promotes  the 
preservation,  enhancement,  and 
sustainable  use  of  our  nation’s  diverse 
historic  resources,  and  advises  the 
President  and  the  Congress  on  national 
historic  preservation  policy.  The  goal  of 
the  National  Historic  Preservation  Act 
(NHPA),  which  established  the  ACHP  in 
1966,  is  to  have  federal  agencies  act  as 
responsible  stewards  of  our  nation’s 
resources  when  their  actions  affect 
historic  properties.  The  ACHP  is  the 
only  entity  with  the  legal  responsibility 
to  encourage  federal  agencies  to  factor 
historic  preservation  into  federal  project 
requirements.  For  more  information  on 
the  ACHP,  please  visit  our  Web  site  at 
www.achp.gov. 

The  agenda  for  the  upcoming 
quarterly  meeting  of  the  ACHP  is  the 
following; 


Call  to  Order — 8  a.m. 

I.  C.liairman’s  Widconu! 

II.  C.liairman’s  Report 

III.  lli.storic  Preservation  Policy  and 

15’ograms 

A.  Building  a  More  Inclusive 
I’reservation  Program 

1.  Projiosed  fixecutive  Order 

2.  Ckmgressional  Black  Caucus  Staff 
Briefing 

3.  Asian  American-Pacific  Islander 
Initiative 

B.  Working  with  Indian  Tribes 

1.  Proposed  ACHP  Policy  for  Tribal 
Historic  Preservation  Qfficers 

2.  Delegation  of  Authority  to  Approve 
Substitution  of  Tribal  Procedures 
for  Section  106 

3.  Section  106  as  a  Model  Sacred  Site 
Protection  Process 

4.  Funding  for  Tribal  and  State 
Historic  Preservation  Programs 

C.  Preserve  America  Program 

D.  50th  Anniversary  of  the  National 
Historic  Preservation  Act 

E.  Rightsizing  Task  Force  Report  and 
Implementation  Plan 

F.  ACHP  Legislative  Agenda 

IV.  Section  106  Issues 

A.  Northern  Plains  Tribal  Summit 

B.  Unified  Federal  Review  for  Disaster 
Recovery  Projects 

C.  Major  Program  Initiatives  Update 

1.  Report  to  Congress  on  Historic  Post 
Offices  Disposals 

2.  Federal  Communications 
Commission  Program  Alternative 
for  Positive  Train  Control 

3.  2015  Section  3  Report  to  the 
President 

V.  ACHP  Management  Issues 

A.  ACHP  FY  2015  Budget 

B.  Alumni  Foundation  Report 

C.  ACHP  Strategic  Plan  Revision 

VI.  New  Business 

VII.  Joint  Session  with  NCSHPO  Board 
of  Directors 

VIII.  Adjourn 

The  meetings  of  the  ACHP  are  open 
to  the  public.  If  you  need  special 
accommodations  due  to  a  disability, 
please  contact  Cindy  Bienvenue,  202- 
517-0202  or  cbienvenue@achp.gov,  at 
least  seven  (7)  days  prior  to  the  meeting. 

Authority:  16  U.S.C.  470j. 

Dated:  June  24,  2014. 

Javier  E.  Marques, 

Associate  General  Counsel. 

|FR  Doc.  2014-15225  Filed  6-27-14;  8:45  am] 
BILLING  CODE  4310-K6-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5752-N-53] 

30-Day  Notice  of  Proposed  Information 
Collection:  Manufactured  Home 
Construction  and  Safety  Standards  Act 
Reporting  Requirements 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  HUD  has  submitted  the 
proposed  information  collection 
requirement  described  below  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review,  in  accordance  with 
the  Paperwork  Reduction  Act.  The 
purpose  of  this  notice  is  to  allow  for  an 
additional  30  days  of  public  comment. 
DATES:  Comments  Due  Date;  July  30, 
2014. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 
DC  20503;  fax:  202-395-5806.  Email: 
OIRA_Submission@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Colette  Pollard,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410;  email 
Colette  Pollard  at  Colette. PoUard@ 
hud.gov.  or  telephone  202-402-3400. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Relay  Service  at  (800)  877-8339. 
This  is  not  a  toll-free  number.  Copies  of 
available  documents  submitted  to  OMB 
may  be  obtained  fi’om  Ms.  Pollard. 
SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  HUD  has 
submitted  to  OMB  a  request  for 
approval  of  the  information  collection 
described  in  Section  A. 

The  Federal  Register  notice  that 
solicited  public  comment  on  the 
information  collection  for  a  period  of  60 
days  was  published  on  April  11,  2014. 

A.  Overview  of  Information  Collection 

Title  of  Information  Collection: 
Manufactured  Home  Construction  and 
Safety  Standards  Act  Reporting 
Requirements. 

OMB  Approval  Number:  2502-0253. 
Type  of  Request:  Extension  of 
currently  approved  collection. 

Form  Number:  None. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
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I'ederal  Standards  and  l*r()(;(;dnral 
Regnlations  nujiiin;  inanidactnrcMl  tioine 
prodncrtrs  to  placr;  labels  and  notices  in 
and  on  inanniactnred  honuis  and 
mandate  State;  and  Private  agencies 
|)arlicipating  in  the  Federal  jerograin  to 
issue  reports.  'rh(;se  Standards  will 
jnotect  the  HDD’s  interests  by  requiring 
certain  features  of  design  and 
construction.  In  addition,  some 
information  collected  assists  both  HUD 
and  State  Agency’s  in  locating 
manufactured  homes  with  defects, 
which  then  would  create  the  need  for 
notification  and/or  correction  by  the 
manufacturer. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
165. 

Estimated  Number  of  Responses: 
59,304. 

Frequency  of  Response:  Monthly. 

Average  Hours  per  Response:  5. 

Total  Estimated  Burdens:  120,618. 

B.  Solicitation  of  Public  Comment 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
parties  concerning  the  collection  of 
information  described  in  Section  A  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond;  including  through 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

HUD  encourages  interested  parties  to 
submit  comment  in  response  to  these 
questions. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 

Dated:  June  24,  2014. 

C^olette  Pollard, 

Department  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 

IFR  Doc.  2014-15264  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-5761-N-01] 

60-Day  Notice  of  Proposed  Information 
Collection:  “Logic  Model”  Grant 
Performance  Reporting  Standard  Form 

AGENCY:  Office  of  Strategic  Planning  and 
Management,  Grants  Management  and 
Oversight  Division,  HUD. 

ACTION:  Notice  of  Proposed  Information 
Collection. 


SUMMARY:  HUD  is  seeking  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  for  the  information  collection 
described  below.  In  accordance  with  the 
Paperwork  Reduction  Act,  HUD  is 
requesting  comment  from  all  interested 
parties  on  the  proposed  collection  of 
information.  The  purpose  of  this  notice 
is  to  allow  for  60  days  of  public 
comment. 

DATES:  Comments  Due  Date:  August  29, 
2014. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Colette  Pollard,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Room  4176,  Washington,  DC 
20410-5000;  telephone  202-402-3400 
(this  is  not  a  toll-free  number)  or  email 
at  Colette.Pollard@hud.gov  for  a  copy  of 
the  proposed  forms  or  other  available 
information.  Persons  with  hearing  or 
speech  impairments  may  access  this 
number  through  TTY  by  calling  the  toll- 
free  Federal  Relay  Service  at  (800)  877- 
8339. 

FOR  FURTHER  INFORMATION  CONTACT: 

Colette  Pollard,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  7th  Street 
SW.,  Washington,  DC  20410;  email 
Colette  Pollard  at  Colette. Pollard® 
hud.gov  or  you  may  phone  202-402- 
3400.  This  is  not  a  toll-free  number. 
Persons  with  hearing  or  speech 
impairments  may  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Relay  Service  at  (800)  877-8339. 

Copies  of  available  documents 
submitted  to  OMB  may  be  obtained 
from  Ms.  Pollard. 

SUPPLEMENTARY  INFORMATION:  This 
notice  informs  the  public  that  HUD  is 
seeking  approval  from  OMB  for  the 
information  collection  described  in 
Section  A. 


A.  Overview  of  Infurmatiun  Collection 

I'ille  of  Information  Collection:  Logic 
Model  “CranI  Performance  Re|)orting 
.Standard  Form. 

OMR  Approved  Number:  2535-01 14. 

'Type  of  Request:  Fxtension  of 
currently  approved  collection. 

Form  Nund)er:  HUD-96010. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Logic  Model  is  a  tool  that  integrates 
program  operations  and  program 
accountability.  It  links  program 
operations  (mission,  need,  intervention, 
projected  results,  and  actual  results), 
and  program  accountability 
(measmement  tool,  data  source,  and 
frequency  of  data  collection  and 
reporting,  including  personnel  assigned 
to  function).  Applicants/grantees  should 
use  it  to  support  program  planning, 
monitoring,  evaluation,  and  other 
management  functions. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  An  estimation  of  the 
total  time  needed  to  complete  the  form 
is  less  than  ten  minutes;  munber  of 
respondents  is  11,000;  frequency  of 
response  is  on  the  occasion  of 
application  submission.  The  total  report 
burden  is  1100  horns. 

B.  Solicitation  of  Public  Comment 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
parties  concerning  the  collection  of 
information  described  in  Section  A  on 
the  following: 

(1)  Whether  the  proposed  collection 
of  information  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

(3)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(4)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond;  including  through 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

HUD  encourages  interested  parties  to 
submit  comment  in  response  to  these 
questions. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
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Dated:  June  25,  2014. 

Collette  Pollard, 

Department  Reports  Management  Office, 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  2014-15265  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4210-67-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Safety  and  Environmental 
Enforcement 

[Docket  ID  BSEE-2013-0012;  0MB  Control 
Number  1014-0022;  14XE1700DX 
EEEE500000  EX1SF0000.DAQ000] 

Information  Collection  Activities:  Oil 
and  Gas  and  Sulphur  Operations  in  the 
OCS — General;  Submitted  for  Office  of 
Management  and  Budget  (0MB) 

Review;  Comment  Request 

action:  30-day  Notice. 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  the  Bureau  of  Safety  and 
Environmental  Enforcement  (BSEE)  is 
notifying  the  public  that  we  have 
submitted  to  OMB  an  information 
collection  request  (ICR)  for  review  and 
approval  of  the  paperwork  requirements 
in  the  regulations  under  Subpart  A,  Oil 
and  Gas  and  Sulphur  Operations  in  the 
OCS — General.  This  notice  also 
provides  the  public  a  second 
opportunity  to  comment  on  the  revised 
paperwork  burden  of  these  regulatory 
requirements. 

DATES:  You  must  submit  comments  by 
July  30,  2014. 

ADDRESSES:  Submit  comments  by  either 
fax  (202)  395-5806  or  email  [OIHA_ 
Subniission@oinb.eop.gov)  directly  to 
the  Office  of  Information  and  Regulatory 
Affairs,  OMB,  Attention:  De.sk  Officer 
for  the  Department  of  the  Interior  (1014- 
0022).  Please  provide  a  copy  of  your 
comments  to  BSEE  by  any  of  the  means 
below: 

•  Electronically  go  to  http:// 
www.regulations.gov.  In  the  Search  box, 
enter  BSEE-2013-0012  then  click 
.search.  Follow  the  instructions  to 
submit  public  comments  and  view  all 
related  materials.  We  will  post  all 
comments. 

•  Email  nicole.mason@bsee.gov,  fax 
(703)  787-1546,  or  mail  or  hand-carry 
comments  to  the  Department  of  the 
Interior;  BSEE;  Regulations  and 
Standards  Branch;  ATTN;  Nicole 
Mason;  381  Elden  Street,  HE3313; 
Herndon,  Virginia  20170-4817.  Please 
reference  ICR  1014-0022  in  your 
comment  and  include  your  name  and 
return  address. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nicole  Mason,  Regulations  and 
Standards  Branch,  (703)  787-1605,  to 
request  additional  information  about 
this  ICR.  To  see  a  copy  of  the  entire  ICR 
submitted  to  OMB,  go  to  http:// 
wnvw.reginfo.gov  (select  Information 
Collection  Review,  Currently  Under 
Review). 

SUPPLEMENTARY  INFORMATION: 

Title:  30  CFR  part  250,  Subpart  A,  Oil 
and  Gas  and  Sulphur  Operations  in  the 
OCS — General. 

Form(s):  BSEE-0011,  BSEE-0132, 
BSEE-0143,  BSEE-1832. 

OMB  Control  Number:  1014-0022. 

Abstract:  The  Outer  Continental  Shelf 
(OCS)  Lands  Act  at  43  U.S.C.  1334 
authorizes  the  Secretary  of  the  Interior 
to  prescribe  rules  and  regulations 
necessary  for  the  administration  of  the 
leasing  provisions  of  the  Act  related  to 
mineral  resources  on  the  OCS.  Such 
rules  and  regulations  will  apply  to  all 
operations  conducted  under  a  lease, 
right-of-way,  or  a  right-of-use  and 
easement.  Operations  on  the  OCS  must 
preserve,  protect,  and  develop  oil  and 
natural  gas  resources  in  a  manner  that 
is  consistent  with  the  need  to  make  such 
resources  available  to  meet  the  Nation’s 
energy  needs  as  rapidly  as  possible;  to 
balance  orderly  energy  resource 
development  with  protection  of  human, 
marine,  and  coa.stal  environments;  to 
ensure  the  public  a  fair  and  equitable 
return  on  the  resources  of  the  OCS;  and 
to  preserve  and  maintain  free  enterprise 
competition. 

In  addition  to  the  general  rulemaking 
authority  of  the  0(]S  Lands  Act  at  43 
U.S.C;.  1334,  .section  301  (a)  of  the 
Federal  Oil  and  Cas  Royalty 
Management  Act  (FOCRMA),  30  U.S.C]. 
1751(a),  grants  authority  to  the  Secretary 
to  prescribe  such  rules  and  regulations 
as  are  reasonably  necessary  to  carry  out 
FOCRMA’s  provi.sions.  While  the 
majority  of  FOCRMA  is  directed  to 
royalty  collection  and  enforcement, 
some  provi.sion.s  apply  to  offshore 
operations.  For  example,  section  108  of 
FOCRMA,  30  U.S.C.  1718,  grants  the 
Secretary  broad  authority  to  inspect 
lease  sites  for  the  purpose  of 
determining  whether  there  is 
compliance  with  the  mineral  leasing 
laws.  Section  109(c)(2)  and  (d)(1),  30 
U.S.C.  1719(c)(2)  and  (d)(1),  impose 
substantial  civil  penalties  for  failure  to 
permit  lawful  inspections  and  for 
knowing  or  willful  preparation  or 
submission  of  false,  inaccurate,  or 
misleading  reports,  records,  or  other 
information.  Because  the  Secretary  has 
delegated  some  of  the  authority  under 
FOCRMA  to  BSEE,  30  U.S.C.  1751  is 


included  as  additional  authority  for 
these  requirements. 

The  Independent  Offices 
Appropriations  Act  (31  U.S.C.  9701),  the 
Omnibus  Appropriations  Bill  (Pub.  L. 
104-133,  110  Stat.  1321,  April  26, 

1996),  and  OMB  Circular  A-25, 
authorize  Federal  agencies  to  recover 
the  full  cost  of  services  that  confer 
special  benefits.  Under  the  Department 
of  the  Interior’s  implementing  policy, 
BSEE  is  required  to  charge  fees  for 
services  that  provide  special  benefits  or 
privileges  to  an  identifiable  non-Federal 
recipient  above  and  beyond  those  which 
accrue  to  the  public  at  large.  A  request 
for  approval  required  in  30  CFR 
250.171(e)  is  subject  to  cost  recovery, 
and  BSEE  regulations  specify  service 
fees  for  these  requests  in  30  CFR 
250.125. 

Regulations  implementing  these 
responsibilities  are  among  those 
delegated  to  BSEE.  The  regulations  at  30 
CFR  Part  250,  Subpart  A,  concern  the 
general  regulatory  requirements  of  oil, 
gas,  and  sulphur  operations  in  the  OCS 
(including  the  associated  forms),  and  are 
the  subject  of  this  collection.  This 
request  also  covers  any  related  Notices 
to  Lessees  and  Operators  (NTLs)  that 
BSEE  issues  to  clarify,  .supplement,  or 
provide  additional  guidance  on  some 
aspects  of  our  regulations. 

The  BSEE  u.se.s  the  information 
collected  under  the  Subpart  A 
regulations  to  en.sure  that  operations  on 
the  OCS  are  carried  out  in  a  .safe  and 
j)ollution-froe  manner,  do  not  interfere 
with  the  rights  of  other  u.sers  on  the 
OC]S,  and  balance  the  protection  and 
development  of  OC]S  resources. 
Specifically,  we  use  the  information 
collected  to: 

•  Review  rec;ord.s  of  formal  crane 
oj)erator  and  rigger  training,  c;rane 
operator  qualifications,  crane 
inspections,  testing,  and  maintenance  to 
ensure  that  lessees/operators  perform 
operations  in  a  .safe  and  workmanlike 
manner  and  that  equipment  is 
maintained  in  a  safe  condition.  The 
BSEE  also  uses  the  information  to  make 
certain  that  all  new  and  existing  cranes 
in.stalled  on  OCS  fixed  platforms  mu.st 
be  equipped  with  anti-two  block  safety 
devices,  and  to  assure  that  uniform 
methods  are  employed  by  lessees  for 
load  testing  of  cranes. 

•  Review  welding  plans,  procedures, 
and  records  to  ensme  that  welding  is 
conducted  in  a  safe  and  workmanlike 
manner  by  trained  and  experienced 
personnel. 

•  Provide  lessees/operators  greater 
flexibility  to  comply  with  regulatory 
requirements  through  approval  of 
alternative  equipment  or  procedures 
and  departures  to  regulations  if  they 
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demonstrate  equal  or  better  compliance 
with  the  appropriate  performance 
standards. 

•  Ensure  that  injection  of  gas 
promotes  conservation  of  natural 
resources  and  prevents  waste. 

•  Record  the  agent  and  local  agent 
empowered  to  receive  notices  and 
comply  with  regulatory  orders  issued. 

•  Provide  for  orderly  development  of 
leases  through  the  use  of  information  to 
determine  the  appropriateness  of  lessee/ 
operator  requests  for  suspension  of 
operations,  including  production. 

•  Improve  safety  and  environmental 
protection  on  the  OCS  through 
collection  and  analysis  of  accident 
reports  to  ascertain  the  cause  of  the 
accidents  and  to  determine  ways  to 
prevent  recurrences. 

•  Ascertain  when  the  lease  ceases 
production  or  when  the  last  well  ceases 
production  in  order  to  determine  the 
180th  day  after  the  date  of  completion 
of  the  last  production.  The  BSEE  will 
use  this  information  to  efficiently 
maintain  the  lessee/operator  lease 
status. 

•  Allow  lessees/operators  who 
exhibit  unacceptable  performance  an 
incremental  approach  to  improving 
their  overall  performance  prior  to  a  final 
decision  to  disqualify  a  lessee/operator 
or  to  pursue  debarment  proceedings 
through  the  execution  of  a  performance 
improvement  plan  (PIP).  The  Subpart  A 
regulations  do  not  address  the  actual 
process  that  we  will  follow  in  f)ursuing 
the  disqualification  of  operators  under 
§§250.135  and  250.130;  however,  our 
internal  (mforcoment  procedures 
include  allowing  such  o])orators  to 
demonstrate  a  commitment  to 
acceptable  ])erformance  by  the 
suhmi.ssion  of  a  PIP. 

This  information  collection  request 
has  current  forms  and  a  new  form 
associated  with  this  collection.  We  have 
addressed  any  and  all  issues/changes  to 
the  forms  as  follows: 

•  New  Form  BSEE-0011,  iSEE, 
Internet-Based  Safety  and 
Environmental  Enforcement  Reporting 
System,  was  created  to  clarify  what 
information  is  needed  when  someone 
reports  an  apparent  violation 

(§  250.193).  This  reporting  system 
provides  members  of  the  offshore  oil 
and  gas  industry,  as  well  as  the  public, 
with  the  ability  for  the  electronic 
reporting  of  suspected  violations  of,  or 
noncompliance  with,  any  and  all  safety 
or  environmentally-related  laws  or 
regulations;  as  well  as  any  violations  of 


or  noncompliance  with  any  associated 
lease,  plan,  or  permit  requirements  that 
occur  offshore.  Information  on  Form 
BSEE-0011: 

— The  first  4  parts  of  the  form  are 
optional  and  for  the  purposes  of 
asking  follow-up  questions  if 
necessary. 

•  Last  Name 

•  First  Name 

•  Email  Address 

•  Phone  number 

— The  Category  of  Information  section  is 
used  to  specify  what  type  of 
potential  violation  is  being  reported 
so  that  it  can  be  routed  internally  to 
the  appropriate  BSEE  personnel. 

— The  Region  section  is  used  to  specify 
which  region  the  potential  violation 
occurred  in  so  that  it  can  be  routed 
internally  to  the  appropriate  BSEE 
personnel. 

— The  Location  Information  provides 
BSEE  with  the  ability  to  locate  (using 
various  data  options  as  entered  by  the 
reporting  party)  where  the  potential 
violation  took  place. 

•  Company  Name 

•  Area  Block 

•  Lease  Number 

•  Production  Facility  Name 

•  Drilling  Rig  Name 

•  CPS  Coordinate  Latitude  and 
Longitude 

•  Date  of  Offense 

•  Other 

— A  Detailed  Description  of  Problem  or 
Event  is  used  to  facilitate  BSEE  in 
determining  whether  the  potential 
violation  warrants  an  investigation. 

•  Revisions  to  Form  BvSEE-1832, 
]iicid(;iit(s)  of  Nonconiplionco  (IN(Js), 
are  due  to  BSEE  developing  a  new 
electronic  process  to  i.ssue  INCs  and 
handle  acknowledgements  of  INCs.  The 
changes  on  the  form  pertain  to  giving 
the  operator  options  on  how  to  report 
hack  to  BSEE  for  reporting  the 
resolution  of  the  i.ssues  identified  in  the 
INC,  either  via  paper  or  electronically. 
The  BSEE  will  continue  the  option  to 
issue  paper  INCs  and  mail  paper  INCs; 
however,  our  inspectors  will  stop 
issuing  hand-written  INCs  for  most 
normal  inspection  violations  and, 
instead,  generate  an  INC  on  the 
inspector’s  tablet  PCs.  After  marking  a 
Preliminary-INC  as  a  violation,  the 
inspector  will  be  able  to  generate  an  INC 
on  the  tablet  and  ask  the  operator  to 
“sign”  the  tablet.  The  application  will 
capture  the  signature  and  the  inspector 
will  generate  the  INC  in  PDF  format.  We 


added  a  certification  to  reflect  that  false 
statements  may  be  subject  to  criminal 
penalties. 

Form  BSEE-0132,  Hurricane  and 
Tropical  Storm  Evacuation  and 
Production  Curtailment  Statistics,  is 
used  in  the  Gulf  of  Mexico  OCS  Region 
(GOMR)  to  obtain  general  information 
such  as  company  name,  contact,  date, 
time,  telephone  number;  as  well  as 
number  of  platforms  and  drilling  rigs 
evacuated  and  not  evacuated,  and 
production  shut-in  statistics  for  oil 
(BOPD)  and  gas  (MMSCFD).  We  added 
a  certification  to  reflect  that  false 
statements  may  be  subject  to  criminal 
penalties. 

Form  BSEE-0143,  Facility/Equipment 
Damage  Report,  is  used  to  assess  initial 
damage  and  then  be  aware  of  changes 
until  the  damaged  structure  or 
equipment  is  returned  to  service;  as  well 
as  production  rate  at  time  of  shut-in 
(BPD  and/or  MMCFPD),  cumulative 
production  shut-in  (BPD  and/or 
MMCFPD),  and  estimated  time  to  return 
to  service  (in  days).  We  added  a 
certification  to  reflect  that  false 
statements  may  be  subject  to  criminal 
penalties. 

Most  responses  are  mandatory,  while 
others  are  required  to  obtain  or  retain 
benefits,  or  voluntary.  No  questions  of  a 
sensitive  nature  are  asked.  The  BSEE 
jjrotects  information  considered 
proprietary  under  the  Freedom  of 
information  Act  (5  U.S.C.  552)  and 
DOFs  implementing  regulations  (43  CFR 
Part  2),  and  under  regulations  at  31)  (T’R 
250.197,  Data  and  information  to  be 
made  available  to  the  public  or  for 
limited  inspection,  and  30  CFR  part  252, 
OCS  Oil  and  Cas  Information  Program. 

Frequency:  On  occasion,  daily, 
weekly,  monthly,  and  varies  by  .section. 

Description  of  Respondents:  Potential 
respondents  comprise  Federal  OCS  oil, 
gas,  and  srdphur  lessees/operators. 

Estimated  Reporting  and 
Recordkeeping  Hour  Rurden:  I’he 
estimated  annual  hour  burden  for  this 
information  collection  is  a  total  of 
84,391  hours.  The  following  chart 
details  the  individual  components  and 
estimated  hour  burdens.  In  calculating 
the  burdens,  we  assumed  that 
respondents  perform  certain 
requirements  in  the  normal  course  of 
their  activities.  We  consider  these  to  be 
usual  and  customary  and  took  that  into 
account  in  estimating  the  burden. 

BILLING  CODE  4310-VH-P 
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BURDEN  BREAKDOWN 


Citation 
30CFR250 
Subpart  A; 
Related 
Forms 
/NTLs 


104;  Form 
BSEE-1832 


Reporting  or  Recordkeeping 
Requirement* 


Hour 

Average 
!  No.  of 

Burden 

Annual 

Responses 

Non-Hour  Cost  Burdens 


Authority  and  Deflnition  of  Terms 


Exe 

132 


Appeal  orders  or  decisions;  appeal  INCs. 


Performance  Standards 


109(a);  no 

Submit  welding,  burning,  and  hot  tapping 
plans. 

118;  121; 

124 

Apply  for  injection  of  gas;  use  BSEE- 
approved  formula  to  determine  original  gas 
from  injected. 

264  Hours 


125; 126 


130-133 

(Form 

BSEE-1832) 


186(a)(3); 

NTL 


192 (Form 
BSEE-0132) 


Cost  Recovery  Fees 


Cost  Recovery  Fees,  confirmation  receipt, 
etc.;  verbal  approvals  pertaining  to  fees. 


Cost  Recovery  Fees  and 
related  items  are 
covered  individually 
throughout  Subpart  A. 


192(b) 

(Form 

BSEE-0143) 


Submit  “green”  response  copy  of  Form 
BSEE-1832,  INC(s),  indicating  date 
violations  corrected;  or  submit  same  info  via 
electronic  reporting. 

3 

2,764  forms 

Apply  to  receive  administrative  entitlements 
to  eWell  (electronic/digital  form  submittals). 

Not  considered 
information  collection 
under  5  CFR 

1320.3(h)(1). 

Daily  report  of  evacuation  statistics  for 
natural  occurrence/hurricane  (GOMR  Form 
BSEE-0132  (form  takes  1  hour))  when 
circumstances  warrant;  inform  BSEE  when 
you  resume  production. 

3 

884  reports 
or  forms 

Use  Form  BSEE-0143  to  submit  an  initial 
damage  report  to  the  Regional  Supervisor. 

3 

4  forms 

Use  Form  BSEE-0143  to  submit  subsequent 
damage  reports  on  a  monthly  basis  until 
damaged  structure  or  equipment  is  returned 
to  service;  immediately  when  information 
changes;  date  item  returned  to  service  must 
be  in  final  report. 

1 

4  forms 

Report  apparent  violations  or  non- 
compliance  on  Form  BSEE-001 1. 

1.5 

6  reports 

10,969 


Inspection  of  Operations 

130-133 

Request  reconsideration  from  issuance  of  an 
INC. 

7 

222  requests 

1,554 

Request  waiver  of  14-day  response  time. 

1 

296  waivers 

296 
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Notify  BSEE  before  returning  to  operations 
if  shut-in. 


2,026 

notices 


Request  reimbursement  within  90  days  of 
inspection  for  food,  quarters,  and 
transportation,  provided  to  BSEE 
representatives.  Submit  supporting 
verifications  of  the  meals,  such  as  a  meal  log 
w/inspectors  signature. 


2  requests 


Disaualiflcation 


Submit  PIP  under  BSEE  implementing 
procedures  for  enforcement  actions. 


Special  Types  of  Approval 


346  requests 


1,430 

requests 


405  requests 


9  submittals 


33^79 

ntdiin 


Naming  and  Identifying  Facilities  and  Wells  (Does  Not  Include  MODUs' 


Name  and  identify  fecilities,  artificial  islands, 
MODUS,  helo  landing  facilities  etc.,  with 


Name  and  identify  wells  with  signs. 


286  new 
wells 


140 

Request  various  oral  approvals  not 
specifically  covered  elsewhere  in  regulatory 
requirements. 

140(c) 

Submit  letter  when  stopping  approved  flaring 
with  required  information. 

141; 198 

Request  approval  to  use  new  or  alternative 
procedures,  along  with  supporting 
documentation  if  applicable,  including  BAST 
not  specifically  covered  elsewhere  in 
regulatory  requirements. 

142;  198 

Request  approval  of  departure  from  operating 
requirements  not  specifically  covered 
elsewhere  in  regulatory  requirements,  along 
with  supporting  documentation  if  applicable. 

145 

Submit  designation  of  agent  and  local  agent 
for  Regional  Supervisor’  and/or  Regional 
Director’s  approval. 

Suspensions 

168;  171; 

172;  174; 

Request  suspension  of  operation  or 
production;  submit  schedule  of  work  leading 

10 

646  requests 

6,460 

175;  177; 
180(b),  (d) 

to  commencement;  supporting  information; 
include  pay.gov  confirmation  receipt. 

$2,123  fee  x  646  =  $1,371,458 

Submit  progress  reports  on  a  suspension  of 
operation  or  production  as  condition  of 
approval. 

3 

335  reports 

1,005 
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172(b); 

177(a) 

Conduct  site-specific  study;  submit  results; 
request  payment  by  another  party.  No 
instances  requiring  this  study  in  several 
years-could  be  necessary  if  a  situation 
occurred  such  as  severe  damage  to  a  platform 
or  structure  caused  by  a  hurricane  or  a  vessel 
collision. 

100 

1  study  / 
report 

100 

177(b),  (c), 

(d) 

Various  references  to  submitting  new, 
revised,  or  modified  exploration  plan, 
development/production  plan,  or 
development  operations  coordination 
document. 

Burden  covered  under 
BOEM’sSOCFRPart 

550,  Subpart  B  (1010- 
0151). 

0 

- i  , 

-  s  V ' 

IteDODM, 

1  Primary  Lease  Requirements,  Lease  Term  Extensions,  and  Lease  Canceiiations  I 

180(a).  (h), 

(i). 

Notify  and  submit  report  on  various  lease¬ 
holding  operations  and  lease  production 
activities. 

1 

63  reports 
or  notices 

63 

180(e),  0) 

Request  more  than  180  days  to  resume 

3 

3  requests/ 

9 

operations;  notify  BSEE  if  operations  do  not 
begin  within  180  days. 

0.5 

notifications 

2 

180(f),  (g), 

(h),(i) 

Submit  various  operation  and  production  data 
to  demonstrate  production  in  paying 
quantities  to  maintain  lease  beyond  primary 
term;  notify  BSEE  when  you  begin 
conducting  operations  beyond  its  primary 
term. 

3 

384 

submissions 

/ 

notifications 

1,152 

0.5 

192 

1  Information  and  Reporting  Requirements  I 

186;  NTL 

Submit  information  and  reports,  as  BSEE 
requires. 

12 

202 

Submittals 

2,424 

187;  188(a- 
b);  189;  190; 
192;  NTL 

Report  to  the  District  Mans^er  immediately 
via  oral  communication  and  written  follow¬ 
up  within  IS-calendar  days,  incidents 
pertaining  to:  fatalities;  injuries;  LoWC; 
fires;  explosions;  all  collisions  resulting  in 
property  or  equipment  damage  >$2SK; 
structural  damage  to  an  OCS  facility;  cranes; 

1.5 

Oral 

505 

Oral  reports 

758 

incidents  that  damage  or  disable  safety 
systems  or  equipment  (including  firefighting 
systems);  include  hurricane  reports  such  as 
platform/rig  evacuation,  rig  damage,  P/L 
damage,  and  platform  damage;  operations 
personnel  to  muster  for  evacuation  not 
related  to  weather  or  drills;  any  additional 
information  required.  If  requested,  submit 
copy  marked  as  public  information. 

4 

Written 

671 

Written 

reports 

2,684 

pollutants. 
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188(a)(5) 

Report  to  District  Manager  hydrogen  sulfide 
(H2S)  gas  releases  immediately  by  oral 
communication. 

iimii 

0 

191 

Submit  written  Statement/Request 
compensation  mileage  and  services  for 
testimony  re:  accident  investigation. 

Exempt  under  5  CFR 
1320.4(a)(2),  (c). 

0 

194(c) 

Report  archaeological  discoveries. 

mam 

21 

195 

Notify  District  Manager  within  5  workdays 
of  putting  well  in  production  status  (usually 
oral).  Follow-up  with  either  fax/email  within 
same  5  day  period  (burden  includes  oral  and 
written). 

1 

2,040 

notifications 

2,040 

196 

Request  reimbursement  of  reproduction  and 
processing  costs  of  G&G  daWinformation 
requested  by  the  Regional  Director. 

1 

1  request 

1 

197(c) 

Submit  confidentiality  agreement. 

1 

1  submittal 

1 

. 

Bunin 

1  Recordkeeping  I 

108(e) 

Retain  records  of  design  and  construction  for 
life  of  crane,  including  installation  records 
for  any  anti-two  block  safety  devices;  all 
inspection,  testing,  and  maintenance  for  at 
least  4  years;  crane  operator  and  all  rigger 
personnel  qualifications  for  at  least  4  years; 
all  records  must  be  kept  at  the  OCS  fixed 
platform. 

4 

8,044 

109(b); 

113(c) 

Retain  welding  plan  and  drawings  of  safe¬ 
welding  areas  at  site;  designated  person 
advises  in  writing  that  it  is  safe  to  weld. 

3 

948 

operations 

2,844 

132(b)(3) 

During  inspections,  make  records  available 
as  requested  by  inspectors. 

4 

4,780 

Uftsipy. 

\EesDoiuet' 

15,668 

Honn 

84,391 

Honn 

*  In  the  future,  BSEE  will  be  allowing  the  option  of  electronic  reporting  for  certain  requirements. 


Estimated  Reporting  and 
Recordkeeping  Non-Hour  Cost  Rurden: 
We  have  identified  one  non-hour  cost 
burden.  Requests  for  a  Suspension  of 
Operations  or  a  Suspension  of 
Production  (§  250.171)  requires  a  cost 
recovery  fee  of  $2,123.  We  estimate  a 
total  reporting  non-hour  cost  burden  of 
$1,371,458.  We  have  not  identified  any 
other  non-hour  cost  burdens  associated 
with  this  collection  of  information. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.,)  provides  that 
an  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  Until  OMB  approves  a 


collection  of  information,  you  are  not 
obligated  to  respond. 

Comments:  Section  3506(c)(2)(A)  of 
the  PRA  (44  U.S.C.  3501,  et  seq.,) 
requires  each  agency  “.  .  .  to  provide 
notice  .  .  .  and  otherwise  consult  with 
members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information  .  .  .”  Agencies 
must  specifically  solicit  comments  to: 

(a)  Evaluate  whether  the  collection  is 
necessary  or  useful;  (b)  evaluate  the 
accuracy  of  the  burden  of  the  proposed 
collection  of  information;  (c)  enhance 
the  quality,  usefulness,  and  clarity  of 
the  information  to  bo  collected;  and  (d) 
minimize  the  burden  on  the 


respondents,  including  the  use  of 
technology. 

To  comply  with  the  public 
consultation  process,  we  published  a 
Federal  Register  notice  on  March  26, 
2014  (79  FR  16810),  announcing  that  we 
would  submit  this  ICR  to  OMB  for 
approval.  The  notice  provided  the 
required  60-day  comment  period.  In 
addition,  §  250.199  provides  the  OMB 
Control  Number  for  the  information 
collection  requirements  imposed  by  the 
30  CFR  Part  250,  Subpart  A  regulations 
and  forms.  The  regulation  also  informs 
the  public  that  they  may  comment  at 
any  time  on  the  collections  of 
information  and  provides  the  address  to 
which  they  should  send  comments. 
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Between  the  last  collection  submitted 
and  this  collection,  we  received  one 
comment  from  a  private  citizen 
concerning  BSEE  not  having  any 
options  for  electronic  submission  of 
Form  BSEE-0132,  Hurricane  and 
Tropical  Storm  Evacuation  and 
Production  Curtailment  Statistics 
(GOMR).  Our  response:  An  electronic 
option  does  exist.  The  BSEE  provides  a 
secure  alternative  for  operators  to  report 
the  information  required  on  BSEE-0132 
in  eWell. 

Form  BSEE-0011,  iSEE,  was  out  for 
comment  and  published  in  the  Federal 
Register  on  November  18,  2013  (78  FR 
69118);  and  on  March  26,  2014  (79  FR 
16810).  We  received  two  comments 
from  a  private  citizen  (submitted  same 
comment  for  both  60-day  notices)  that 
Form  BSEE-0011  should  include  the 
same  or  something  similar  as 
admonition  to  the  reporter  against  false 
reporting.  Our  response:  The  BSEE 
would  like  some  kind  of  a  report  of 
what  individuals  have  encountered. 
There  could  be  situations  in  which 
people  think  they  saw  something  but 
aren’t  sure — ^we  still  would  like  them  to 
report  so  BSEE  can  further  investigate. 
With  the  statement  on  the  form,  we  feel 
that  this  would  deter  individuals  from 
reporting.  Even  without  the  statement 
on  the  form,  the  individuals/.suhmitters 
are  still  .subject  to  penalties  for  fal.se 
.statements,  so  we  could  .still  penalize 
any  ahu.se  or  malicious  intent  of  the 
.system. 

Public  AvaiJahilHy  of  Comments: 
Before  including  your  address,  ])hone 
niunl)(!r,  email  addre.ss,  or  other 
|)(!rsonal  identifying  information  in  your 
comment,  yon  should  he  aware  that 
your  entire  comment — including  your 
per.sonal  identifying  information^ — may 
l)e  made  publicly  available  at  any  time. 
While  you  can  ask  us  in  your  comment 
to  withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  we  will  be  able  to 
do  .so. 

Information  Collection  Clearance 
Officer:  Cheryl  Blundon,  703-787-1607. 

Dated:  june  19,  2014. 

Robert  W.  Middleton, 

Deputy  Chief,  Office  of  Offshore  Regulatory 
Programs. 

|FR  Doc.  2014-15317  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14910-D,  F-14910-K;  LLAK940000- 
L1 41 OOOOO-HYOOOO-P] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  decision  approving 
lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
will  issue  an  appealable  decision  to 
NANA  Regional  Corporation,  Inc., 
Successor  in  Interest  to  Putoo 
Corporation.  The  decision  approves  the 
surface  estate  in  the  lands  described 
below  for  conveyance  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act 
(ANCSA)  (43  U.S.C.  1601,  etseq.).  The 
subsurface  estate  in  these  lands  will  be 
conveyed  to  NANA  Regional 
Corporation,  Inc.  when  the  surface 
estate  is  conveyed  to  NANA  Regional 
Corporation,  Inc.,  as  Successor  in 
Interest  to  Putoo  Corporation.  Putoo 
Corporation  was  the  original  ANCSA 
corporation  for  the  village  of  Noorvik, 
but  merged  with  the  NANA  Regional 
Corporation  in  1976  under  the  authority 
of  Public  Law  94-204.  The  lands  are  in 
the  vicinity  of  Noorvik,  Alaska,  and  are 
located  in: 

Kuteel  River  Meridian,  Alaska 

I'.  1.5  N.,  K.  10  W., 

.Sec:.  :i. 

Loiitiiiiiiiig  .59}t.99  acres, 
r.  15  N.,  K.  11  W., 

Secs.  1, 2,  11,  and  12. 

(icaitaining  2,351.(>5  acres. 

Aggregating  2,950.1)4  acres. 

Notice  of  the  decision  will  also  be 
pnblisbed  once  a  week  for  four 
consecutive  weciks  in  the  Arctic 
Sounder. 

DATES:  Any  ('.party  claiming  a  properly 
interest  in  the  lands  affected  by  the 
decision  may  appeal  the  decision  in 
accordance  with  the  requirements  of  43 
CFR  part  4  within  the  following  time 
limits: 

1.  Unknown  parties,  parties  unable  to 
be  located  after  reasonable  efforts  have 
been  expended  to  locate,  parties  who 
fail  or  refuse  to  sign  their  return  receipt, 
and  parties  who  receive  a  copy  of  the 
decision  by  regular  mail  which  is  not 
certified,  return  receipt  requested,  shall 
have  until  July  30,  2014  to  file  an 
appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 


Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4  shall  be  deemed  to  have 
waived  their  rights.  Notices  of  appeal 
transmitted  by  electronic  means,  such  as 
facsimile  or  email,  will  not  be  accepted 
as  timely  filed. 

ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  BLM,  Alaska  State 
Office,  222  West  Seventh  Avenue,  #13, 
Anchorage,  AK  99513-7504. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
BLM  by  phone  at  907-271-5960  or  by 
email  at  blm_ak_akso _pubIic_room@ 
blm.gov.  Persons  who  use  a 
Telecommunications  Device  for  the  Deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
to  contact  the  BLM  during  normal 
business  hours.  In  addition,  the  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
BLM.  The  BLM  will  reply  during 
normal  business  hours. 

Joe  J.  Labay, 

Land  Transfer  Resolution  Specialist,  Division 
of  Lands  and  Cadastral. 

IFR  Doc.  2014-15320  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[F-14900-A2;  F-14926-A2;  LLAK940000- 
L1 4 1 0OOOO-HYOOOO-P] 

Alaska  Native  Claims  Selection 

AGENCY:  Biireiiii  of  l.and  Maiiageineiit, 
iiitio'ior. 

ACTION:  Notice  of  decision  ii|)|)roviiig 
lands  for  conveyance. 

SUMMARY:  As  re(|nir(!d  by  43  UFK 
2()5().7(d),  notic(!  is  bereliy  given  that 
liie  Bureau  of  Land  Management  (BLM) 
will  issue  an  apjiealable  decision  to  The 
Kn.skokwim  (kirjioration,  Succcissor  in 
Interest  to  Napainute  Limited  and 
C^huathbaluk  Company.  'I’he  decision 
approves  the  surface  estate  in  the  lands 
described  below  for  conveyance 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.  1601,  et  seq). 
The  .subsurface  estate  in  these  lands  will 
be  conveyed  to  Calista  Corporation 
when  the  surface  estate  is  conveyed  to 
The  Kuskokwim  Corporation,  Successor 
in  Interest  to  Napamute  Limited  and 
Chuathbaluk  Company.  The  lands  are  in 
the  vicinity  of  Napaimute  and 
Chuathbaluk,  Alaska,  and  are  located  in: 

Seward  Meridian,  Alaska 

T.  16N.,R.  51.W., 

Sec.  29. 

Containing  617.38  acres. 


36818 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Notices 


T.  18N.,R.  54  W., 

Secs.  16  and  21. 

Containing  1,280.00  acres. 

T.  19N.,R.  55  W., 

Sec.  17. 

Containing  640  acres. 

T.  18  N.,  R.  56  W., 

Sec.  11. 

Containing  640  acres. 

Aggregating  3,177.38  acres. 

Notice  of  the  decision  will  also  be 
published  once  a  week  for  four 
consecutive  weeks  in  the  Delta 
Discovery. 

DATES:  Any  party  claiming  a  property 
interest  in  the  lands  affected  by  the 
decision  may  appeal  the  decision  in 
accordance  with  the  requirements  of  43 
CFR  part  4  within  the  following  time 
limits: 

1.  Unknown  parties,  parties  unable  to 
be  located  after  reasonable  efforts  have 
been  expended  to  locate,  parties  who 
fail  or  refuse  to  sign  their  return  receipt, 
and  parties  who  receive  a  copy  of  the 
decision  by  regular  mail  which  is  not 
certified,  return  receipt  requested,  shall 
have  until  July  30,  2014  to  file  an 
appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
a])])eal. 

Parti(;s  who  do  not  file  an  appeal  in 
accordance  with  the  r(u|uir(!nients  of  43 
UI'K  |)art  4  shall  he  deemed  to  have 
Wc'iived  tlu'ir  rights.  Noticcis  ()fapj)eal 
transmitted  hy  (dectronic  means,  such  as 
facsimile  or  email,  will  not  Ih;  acce|)le(l 
as  timely  filed. 

ADDRESSES:  A  co|)y  of  the  d(;cision  may 
he  obtained  from:  Itnrean  of  hand 
Management,  Alaska  .Slate;  Office,  222 
W(;.st  .Seventh  Avenue,  111 3,  Anchorage;, 
Alaska  00.51.3-7.504. 


FOR  FURTHER  INFORMATION  CONTACT:  The 

BLM  by  phone  at  907-271-5960  or  by 
email  at  blm_ak_akso _public_room@ 
blm.gov.  Persons  who  use  a 
Telecommunications  Device  for  the  Deaf 
(TDDJ  may  call  the  Federal  Information 
Relay  Service  (FIRSJ  at  1-800-877-8339 
to  contact  the  BLM  during  normal 
business  hours.  In  addition,  the  FIRS  is 
available  24  hours  a  day,  7  days  a  week, 
to  leave  a  message  or  question  with  the 
BLM.  The  BLM  will  reply  during 
normal  business  hours. 

Ralph  L.  Eluska,  Sr., 

Land  Transfer  Resolution  Specialist,  Division 
of  Lands  and  Cadastral. 

IFRDoc.  2014-15321  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

[NPS-WASO-CR-14829;  PPWOCRADIO, 
PCU00RP14.R50000] 

Information  Collection  Request  Sent  to 
the  Office  of  Management  and  Budget 
(0MB)  for  Approval;  Archeology 
Permit  Applications  and  Reports 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice;  r(;(jue.st  for  comments. 

summary:  We  (National  Park  .Service, 
NP.S)  have  .s(;nl  an  Information 
(]()lh;climi  K(;(|U(;.st  (KiR)  loOMB  for 
r(;vi(;w  and  apjiroval.  Wi;  summari/.i;  the; 
lUR  h(;l()w  and  (l(;scrih(;  tin;  natnri;  of  tiu; 
c()lh;ction  and  tin;  (;stimated  hnrden  and 
cost.  This  information  collection  is 
.sch(;dnl(;d  to  (;xpir(;  on  jnm;  30,  2014. 
W(;  may  not  conduct  or  sponsor  and  a 
p(;r.son  is  not  r(;(|nir(;(l  to  nispond  to  a 
colh;ction  of  information  iml(;s.s  it 
(li.s|)lays  a  cnrr(;ntly  valid  OMB  control 


number.  However,  under  OMB 
regulations,  we  may  continue  to 
conduct  or  sponsor  this  information 
collection  while  it  is  pending  at  OMB. 
DATES:  You  must  submit  comments  on 
or  before  July  30,  2014. 

ADDRESSES:  Send  your  comments  and 
suggestions  on  this  information 
collection  to  the  Desk  Officer  for  the 
Department  of  the  Interior  at  OMB- 
OIRA  at  (202)  395-5806  (fax)  or  OmA_ 
Submission@omb.eop.gov  (email). 

Please  provide  a  copy  of  your  comments 
to  Madonna  L.  Baucum,  Information 
Collection  Clearance  Officer,  National 
Park  Service,  1849  C  Street  NW.,  (2601), 
Washington,  DC  20240  (mail);  or 
madonna_baucum@nps.gov  (email). 
Please  include  “1024-0037”  in  the 
subject  line  of  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  additional  information  about 
this  ICR,  contact  Karen  Mudar  at  Karen_ 
Mudar@nps.gov  (email)  or  202-354- 
2103  (telephone).  You  may  review  the 
ICR  online  at  http://www.reginfo.gov. 
Follow  the  instructions  to  review 
Department  of  the  Interior  collections 
under  review  by  OMB. 

SUPPLEMENTARY  INFORMATION: 

OMB  Oontrol  Number:  1024-0037. 

Title:  Archeology  Permit  A})pliciitions 
and  Reports,  43  (iFR  parts  3  and  7. 

l•'orm  Numl)er(s):  U\  Form  1926. 

Type  of  Be(juesi:  I'ixUiiisioii  of  a 
(:urr(;ntly  ap))rov(;d  colhiction. 

Description  of  Bespondents: 
Individuals  or  organ i/.at ions  wishing  to 
(;x(:aval(;  or  r(;mov(;  archiiological 
r(;.sonr(:(;s  from  pnhiic  or  Indian  lands. 

BespondenTs  ( Ibligalion:  Ri;(|nir<;d  lo 
ohiain  or  retain  a  h(;n<;fit. 

Number  of  Bespondents:  773. 

T’reiinency  of  Oolleclion:  On  occasion. 


Activity 

Number  ot 
annual 
responses 

Completion 
lime  per 
response 
hours 

Total 

annual 

burden 

hours 

Application  . 

773 

2.5 

1,933 

Reports  . 

773 

.5 

387 

Totals  . 

1,546 

2,320 

Estimated  Annual  Nonhour  Burden 
Cost:  None. 

Abstract:  Section  4  of  the 
Archeological  Resources  Protection  Act 
(ARP A)  of  1979  (16  U.S.C  470cc),  and 
Section  3  of  the  Antiquities  Act  (AA)  of 
1906  (16  U.S.C.  432),  authorize  any 
individual  or  institution  to  apply  to 
Federal  land  managing  agencies  to 
scientifically  excavate  or  remove 
archeological  resources  from  public  or 
Indian  lands.  Archeological 


investigations  that  require  permits 
include  excavation,  shovel-testing, 
coring,  pedestrian  survey  (with  and 
without  removal  of  artifacts), 
underwater  archeology, 
photogrammetry,  and  rock  art 
documentation.  Individuals,  academic 
and  scientific  institutions,  museums, 
and  businesses  that  propose  to  conduct 
archeological  field  investigations  must 


obtain  a  permit  before  the  project  may 
begin. 

To  apply  for  a  permit,  applicants 
submit  DI  Form  1926  (Application  for 
Permit  for  Archeological  Investigations). 
In  general,  an  application  includes,  but 
is  not  limited  to,  the  following 
information: 

■  Statement  of  Work. 

■  Statement  of  Applicant’s 
Capabilities. 
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■  Statement  of  Applicant’s  Past 
Performance. 

■  Curriculum  vitae  for  Principal 
Investigator(s)  and  Project  Director(s). 

■  Written  consent  by  State  or  tribal 
authorities  to  undertake  the  activity  on 
State  or  tribal  lands  that  are  managed  by 
Federal  land  managing  agencies,  if 
required  by  the  State  or  tribe. 

■  Curation  Authorization. 

■  Detailed  Schedule  of  All  Project 
Activities. 

Persons  receiving  a  permit  must 
submit  a  final  report  upon  completion 
of  the  field  component  of  the  research 
project. 

Comments:  On  January  21,  2014,  we 
published  in  the  Federal  Register  (79 
FR  3402)  a  notice  of  our  intent  to 
request  that  OMB  renew  approval  for 
this  information  collection.  In  that 
notice,  we  solicited  comments  for  60 
days,  ending  on  March  24,  2014.  We  did 
not  receive  any  comments  in  response 
to  the  notice. 

We  again  invite  comments  concerning 
this  information  collection  on: 

•  Whether  or  not  the  collection  of 
information  is  necessary,  including 
whether  or  not  the  information  will 
have  practical  utility; 

•  The  accuracy  of  our  estimate  of  the 
burden  for  this  collection  of 
information; 

•  Ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

Comments  that  ym.  submit  in 
response  to  this  notice  are  a  matter  of 
public  record.  Before  including  your 
address,  phone  number,  email  address, 
or  other  personal  identifying 
information  in  your  comment,  you 
should  be  aware  that  your  entire 
comment,  including  your  personal 
identifying  information,  may  be  made 
publicly  available  at  any  time.  While 
you  can  ask  OMB  in  your  comment  to 
withhold  your  personal  identifying 
information  from  public  review,  we 
cannot  guarantee  that  it  will  be  done. 

Dated:  June  24,  2014. 

Madonna  L.  Baucum, 

Information  Collection  Clearance  Officer, 
National  Park  Service. 

|FR  Doc.  2014-15360  Filed  6-26-14;  4:15  pm] 
BILLING  CODE  4310-EH-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1122-0018] 

Agency  Information  Collection 
Activities;  Proposed  eCollection 
eComments  Requested;  Extension  of  a 
Currently  Approved  Collection 

agency:  Office  on  Violence  Against 
Women,  Department  of  Justice. 

ACTION:  60-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Office  on  Violence  Against 
Women,  will  be  submitting  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until 
August  29,  2014 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  additional  comments 
especially  on  the  estimated  public 
burden  or  associated  response  time, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Cathy  Poston,  Office  on  Violence 
Against  Women,  at  202-514-5430. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Yovu’  comments  should 
address  one  or  more  of  the  following 
four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Office  on  Violence 
Against  Women,  including  whether 
the  information  will  have  practical 
utility; 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Evaluate  whether  and  if  so  how  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected  can  be 
enhanced;  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g.. 


permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Semi- 
Annual  Progress  Report  for  the  Grants  to 
Indian  Tribal  Governments  Program 
(Tribal  Governments  Program). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  1122-0018. 
U.S.  Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  affected  public  includes 
the  approximately  85  grantees  of  the 
Grants  to  Indian  Tribal  Governments 
Program  (Tribal  Governments  Program), 
a  grant  program  authorized  by  the 
Violence  Against  Women  Act  of  2005. 
This  discretionary  grant  program  is 
designed  to  enhance  the  ability  of  tribes 
to  respond  to  violent  crimes  against 
Indian  women,  enhance  victim  safety, 
and  develop  education  and  prevention 
strategies.  Eligible  applicants  are 
recognized  Indian  tribal  governments  or 
their  authorized  designees. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond /reply:  It  is  estimated  that  it  will 
take  the  approximately  85  respondents 
(Tribal  Governments  Program  grantees) 
approximately  one  hour  to  complete  a 
semi-annual  progress  report.  The  semi¬ 
annual  progress  report  is  divided  into 
sections  that  pertain  to  the  different 
types  of  activities  in  which  grantees 
may  engage.  A  Tribal  Governments 
Program  grantee  will  only  be  required  to 
complete  the  sections  of  the  form  that 
pertain  to  its  own  specific  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 
170  hours,  that  is  85  grantees 
completing  a  form  twice  a  year  with  an 
estimated  completion  time  for  the  form 
being  one  hour. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Glearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Gonstitution 
Square,  145  N  Street  NE.,  3E.405B, 
Washington,  DG  20530. 
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Dated:  June  24,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PR  A,  U.S. 
Department  of  Justice. 

IFR  Doc.  2014-15133  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4410-FX-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1122-0010] 

Agency  Information  Collection 
Activities;  Proposed  eCollection 
eComments  Requested;  Extension  of  a 
Currentiy  Approved  Coliection 

AGENCY:  Office  on  Violence  Against 
Women,  Department  of  Justice. 

ACTION:  60-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Office  on  Violence  Against 
Women,  will  be  submitting  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until 
August  29,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  additional  comments 
especially  on  the  estimated  public 
burden  or  associated  response  time, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Cathy  Poston,  Office  on  Violence 
Against  Women,  at  202-514-5430. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

— Evaluate  whether  the  proposed 

collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Office  on  Violence 
Against  Women,  including  whether 
the  information  will  have  practical 
utility; 

— Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
— Evaluate  whether  and  if  so  how  the 
quality,  utility,  and  clarity  of  the 


information  to  be  collected  can  be 
enhanced;  and 

— Minimize  the  burden  of  tbe  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Semi- 
Annual  Progress  Report  for  Grantees 
from  the  Grants  to  State  Sexual  Assault 
and  Domestic  Violence  Goalitions 
Program  (State  Goalitions  Program). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  1122-0010. 
U.S.  Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  affected  public  includes 
the  88  grantees  from  the  State  Goalitions 
Program.  The  State  Goalitions  Program 
provides  federal  financial  assistance  to 
state  coalitions  to  support  the 
coordination  of  state  victim  services 
activities,  and  collaboration  and 
coordination  with  federal,  state,  and 
local  entities  engaged  in  violence 
against  women  activities. 

(4)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  it  will 
take  the  approximately  88  respondents 
(State  Goalitions  Program  grantees) 
approximately  one  hour  to  complete  a 
semi-armual  progress  report.  The  semi¬ 
annual  progress  report  is  divided  into 
sections  that  pertain  to  the  different 
types  of  activities  in  which  grantees 
may  engage.  A  State  Goalitions  Program 
grantee  will  only  be  required  to 
complete  the  sections  of  the  form  that 
pertain  to  its  own  specific  activities. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hom  burden 
to  complete  the  data  collection  forms  is 
176  hours,  that  is  88  grantees 
completing  a  form  twice  a  year  with  an 
estimated  completion  time  for  the  form 
being  one  hour. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Glearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Gonstitution 


Square,  145  N  street  NE.,  3E.405B, 
Washington,  DG  20530. 

Dated:  June  24,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PR  A,  U.S. 
Department  of  Justice. 

IFR  Doc.  2014-15131  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4410-FX-P 


DEPARTMENT  OF  JUSTICE 

[OMB  Number  1122-0011] 

Agency  Information  Collection 
Activities;  Proposed  eCollection 
eComments  Requested;  Extension  of  a 
Currentiy  Approved  Collection 

AGENCY:  Office  on  Violence  Against 
Women,  Department  of  Justice. 

ACTION:  60-day  notice. 

SUMMARY:  The  Department  of  Justice 
(DOJ),  Office  on  Violence  Against 
Women,  will  be  submitting  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

DATES:  Comments  are  encouraged  and 
will  be  accepted  for  60  days  until 
August  29,  2014. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  have  additional  comments 
especially  on  the  estimated  public 
burden  or  associated  response  time, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Cathy  Poston,  Office  on  Violence 
Against  Women,  at  202-514-5430. 
SUPPLEMENTARY  INFORMATION:  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

— Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Office  on  Violence 
Against  Women,  including  whether 
the  information  will  have  practical 
utility; 

— ^Evaluate  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 
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— Evaluate  whether  and  if  so  how  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected  can  be 
enhanced:  and 

— Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms 
of  information  technology,  e.g., 
permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Semi- 
Annual  Progress  Report  for  Grantees 
from  the  Grants  to  Support  Tribal 
Domestic  Violence  and  Sexual  Assault 
Goalitions  Program  (Tribal  Goalitions 
Program). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  1122-0011. 
U.S.  Department  of  Justice,  Office  on 
Violence  Against  Women. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  The  affected  public  includes 
the  14  grantees  from  the  Tribal 
Goalitions  Program.  The  Tribal 
Goalitions  Program  grantees  include 
Indian  tribal  governments  that  will 
support  the  development  and  operation 
of  new  or  existing  nonprofit  tribal 
domestic  violence  and  sexual  assault 
coalitions  in  Indian  country.  These 
grants  provide  funds  to  develop  and 
operate  nonprofit  tribal  domestic 
violence  and  sexual  assault  coalitions  in 
Indian  country  to  address  the  unique 
issues  that  confront  Indian  victims.  The 
Tribal  Coalitions  Program  provides 
resources  for  organizing  and  supporting 
(ifforts  to  end  violence  against  Indian 
women. 

(f))  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimahul  that  it  will 
lake  the  14  nj.sjxuidents  (grantees  from 
tli(!  Tribal  fj)alitions  Program) 
aj)proxiinately  one  hour  to  complete  a 
.Semi-Annnal  Progress  Report.  The 
.Semi-Annual  Progress  Report  is  divichid 
into  .sections  that  ])erlain  to  IIk;  different 
lyj)(!S  of  activities  that  grantees  may 
engage  in  with  grant  funds.  GrantcHiS 
mn.sl  com])iete  only  those  sections  that 
are  rcdevant  to  tlunr  activities. 

(ti)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 


28  hours,  that  is  14  grantees  completing 
a  form  twice  a  year  with  an  estimated 
completion  time  for  the  form  being  one 
hour. 

If  additional  information  is  required 
contact:  Jerri  Murray,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division,  Policy  and 
Planning  Staff,  Two  Constitution 
Square,  145  N  Street  NE.,  3E.,  405B, 
Washington,  DC  20530. 

Dated:  June  24,  2014. 

Jerri  Murray, 

Department  Clearance  Officer  for  PRA,  U.S. 
Department  of  Justice. 

[FRDoc.  2014-15132  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4410-FX-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Proposed 
Consent  Decree  Under  the  Clean  Water 
Act 

On  Monday,  June  23,  2014,  the 
Department  of  Justice  lodged  a  proposed 
Consent  Decree  with  the  United  States 
District  Court  for  the  District  of  Utah 
(Central  Division)  in  the  lawsuit  entitled 
United  States  v.  Ivory  Homes,  Ltd.,  Civil 
Action  No.  2;14-cv-00460-BCW.  To 
settle  the  claims  against  it  under  the 
Clean  Water  Act  (“CWA”),  Ivory  Homes, 
Ltd.  (“Ivory  Homes”)  will  pay  a  civil 
penalty  of  $250,000,  and  perform 
injunctive  relief  in  the  form  of 
implementing  a  management  and 
reporting  system  designed  to  provide 
increased  oversight  of  on-the-ground 
operations  and  ensure  greater 
compliance  with  the  CWA.  In  return, 
the  United  States  will  grant  Ivory 
Homes  a  covenant  not  to  .sue  or  take 
administrative  action  pursuant  to  the 
CWA  for  the  civil  violations  alleged  in 
the  Complaint,  filed  .simultaneously 
with  the  Con.sent  Decree. 

The  case  was  brought  under  S(!ction 
402  of  the  CAN  A,  33  U.S.C.  1342,  again.st 
Ivory  Homes  for  violations  of  applicable 
])erniits  governing  discharge  of  storm 
water  fnim  five  construction  sites  in 
Utah.  The  (ioniplaint  alleges  that,  at 
each  of  these  five  sites,  Ivory  Homes 
failed  to  conijjly  with  the  terms  and 
conditions  of  a  general  permit  issued 
under  .Section  402  of  the  CWA,  33 
U..S.(;.  1342,  which  establishes 
conditions  for  discharge  of  storm  water 
a.ssocialed  with  construction  activities, 
including  clearing,  grading  and 
excavating,  into  waters  of  the  .State  of 
Utah. 

The  publication  of  this  notice  0])en.s 
a  })eriod  for  public  comment  on  the 
(ion.sent  Decree.  Comments  .should  he 
addres.sed  to  the  Assi.stant  Attorney 


General,  Environment  and  Natural 
Resources  Division,  and  should  refer  to 
United  States  v.  Ivory  Homes,  Ltd.,  D.J. 
Ref.  No.  90-5-1-1-09865.  All 
comments  must  be  submitted  no  later 
than  thirty  (30)  days  after  the 
publication  date  of  this  notice. 
Comments  may  be  submitted  either  by 
email  or  by  mail: 


To  submit 
comments: 

Send  them  to: 

By  email  . 

By  mail  . 

pubcomment-ees.  enrd  @ 
usdoj.gov. 

Assistant  Attorney  General, 
U.S.  DOJ— ENRD,  P.O. 

Box  7611,  Washington,  DC 
20044-7611. 

During  the  public  comment  period. 

the  Consent  Decree  may  be  examined 
and  downloaded  at  this  Justice 
Department  Web  site:  http:/ /www.usdoj, 
gov /enrd/ Consent  Decrees, html.  We 
will  provide  a  paper  copy  of  the 
Consent  Decree  upon  written  request 
and  payment  of  reproduction  costs. 
Please  mail  your  request  and  payment 
to:  Consent  Decree  Library,  U.S.  DOJ — 
ENRD,  P.O.  Box  7611,  Washington,  DC 
20044-7611. 

Please  enclose  a  check  or  money  order 
for  $18.75  (25  cents  per  page 
reproduction  cost)  payable  to  the  United 
States  Treasury. 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 

IFR  Doc.  2014-15128  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4410-15-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  Nationai 
Cooperative  Research  and  Production 
Act  of  1993 — 3D  PDF  Consortium,  Inc. 

Notice  is  horohy  given  that,  on  May 
30,  2014,  pursuant  to  .Section  0(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U..S.(].  4301 
el  se<j.  (“the  Act”),  31)  PHI''  (ionsorlinm, 
Inc.  (“31)  PDP”)  has  filed  written 
notifications  simullaneoiisly  with  the 
Attorney  ('.eneral  and  the  Pederal  Tnide 
Commi.ssion  di.sclosing  changes  in  its 
memhershij).  The  notifications  were 
filed  for  the  j)iirpose  of  extending  the 
Act’s  provisions  limiting  the  recovery  of 
antitrust  plaintiffs  to  actual  damages 
under  specified  circumstances. 
.Specifically,  Theorem  .Solutions  Ltd., 
.Staffordshire,  UNITED  KINGDOM;  and 
Capvidia  NA  LLCi,  New  Ulm,  MN,  have 
been  added  as  parties  to  this  venture. 
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Also,  EOS  Solutions  Corporation, 
Rochester,  MI,  has  withdrawn  as  a  party 
to  this  venture. 

No  other  changes  have  heen  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  3D  PDF 
intends  to  file  additional  written 
notifications  disclosing  all  changes  in 
membership. 

On  March  27,  2012,  3D  PDF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  20,  2012  (77  FR  23754). 

The  last  notification  was  filed  with 
the  Department  on  October  31,  2013.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  3,  2013  (78  FR  72713). 

Patricia  A.  Brink, 

Director  of  Civil  Enforcement,  Antitrust 
Division. 

[FR  Doc.  2014-15319  Filed  6-27-14;  8:45  am] 

BILLING  CODE  P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request;  Escape 
and  Evacuation  Plans  (Pertains  to 
Underground  Metal  and  Nonmetal 
Mines) 

action:  Notice. 

SUMMARY:  The  Department  of  Labor 
(DOL)  is  submitting  the  Mine  Safety  and 
1  loalth  Administration  (MSHA) 
sponsored  information  collection 
rocjuest  (ICR)  titled,  “Escape  and 
Iwacuation  Plans  (Pertains  to 
Underground  Metal  and  Noninotal 
Minos),”  to  th(!  Office  of  Management 
and  Itndget  (OMH)  forniview  and 
a|)|)roval  for  continued  use,  without 
change,  in  accordance  with  the 
Paperwork  Reduction  Act  ofKHI.^ 

(PKA),  44  U.S.C.  3.501  el  .seij.  I’niilic 
coininents  on  the  ICR  are  invited. 

DATES:  I’lie  OMIt  will  consider  all 
written  c;oimnenls  that  ag(!iu;y  recihves 
on  or  heiore  jnly  30,  2014. 

ADDRESSES:  A  cojiy  of  this  ICK  with 
applicable  supporting  documentation; 
inclnding  a  description  of  the  likidy 
res|)on(lents,  proposed  fnujiiency  of 
respons(!,  and  estimated  total  hnrden 
may  he  ohiained  free  of  charge  from  the 
Reglnfo.gov  Web  site  at  http:// 

WWW  .rcpinfo.^ov/ pul)lic/(io/ 

PH  A  VicwlCn  ?r(;f_iihr^2()  1404-121 9-003 


(this  link  will  only  become  active  on  the 
day  following  publication  of  this  notice) 
or  by  contacting  Michel  Smyth  by 
telephone  at  202-693-4129,  TTY  202- 
693-8064,  (these  are  not  toll-free 
numbers)  or  by  email  at  DOL_PRA_ 
PUBLIC@dol.gov. 

Submit  comments  about  this  request 
by  mail  or  courier  to  the  Office  of 
Information  and  Regulatory  Affairs, 

Attn:  0MB  Desk  Officer  for  DOL- 
MSHA,  Office  of  Management  and 
Budget,  Room  10235,  725  17th  Street 
NW.,  Washington,  DC  20503;  by  Fax: 
202-395-6881  (this  is  not  a  toll-free 
number):  or  by  email:  OIRA_ 
submission@omb.eop.gov,  Commenters 
are  encouraged,  but  not  required,  to 
send  a  courtesy  copy  of  any  comments 
by  mail  or  courier  to  the  U.S. 

Department  of  Labor-OASAM,  Office  of 
the  Chief  Information  Officer,  Attn: 
Departmental  Information  Compliance 
Management  Program,  Room  N1301, 

200  Constitution  Avenue  NW., 
Washington,  DC  20210;  or  by  email: 
DOL_PRA_PUBUC@dol.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Michel  Smyth  by  telephone  at 
202-693-4129,  TTY  202-693-8064, 
(these  are  not  toll-free  numbers)  or  by 
email  at  DOL_PRA_PUBLIC@dol.gov. 

Authority:  44  U.S.C.  3507(a)(1)(D). 
SUPPLEMENTARY  INFORMATION:  This  ICR 
seeks  to  extend  PRA  authority  for  the 
Escape  and  Evacuation  Plans  (Pertains 
to  Underground  Metal  and  Nonmetal 
Mines)  information  collection 
requirements  codified  in  regulations  30 
CFR  57.11053,  which  requires  the 
development  of  an  escape  and 
evacuation  plan  specifically  addressing 
the  unique  conditions  of  each 
underground  metal  and  nonmetal  mine 
and  requires  that  revisions  be  made  as 
mining  progresses.  'I’he  plan  must  bo 
available  to  representatives  of  the 
MSllA  and  conspicuously  j)o.sted  at 
locations  convenient  to  all  persons  on 
the  surface  and  underground.  The  luine 
operator  and  the  M.SIIA  are  recpiired 
jointly  to  review  the  plan  at  least  once 
(ivery  six  iiionths.  Federal  Mine  .Safety 
and  I  lea  Mil  Act  of  1 977,  as  aineiided 
section  ll)3(h)  aulhori/.es  this 
infornialion  collection.  .SV.*e  .30  U..S.C. 
813(h). 

This  infornialion  collection  is  snhject 
to  the  I’RA.  A  l''e(leral  agency  generally 
cannot  conduct  ors|)onsor  a  collection 
of  information,  and  the  public  is 
generally  not  recjuired  to  respond  to  an 
information  collection,  unless  it  is 
approved  by  the  OMH  under  the  PRA 
and  displays  a  currently  valid  OMH 
Uontrol  Nuiuher.  In  addition, 
notwithstanding  any  other  provi.sious  of 
law,  no  person  shall  generally  he  snhject 


to  penalty  for  failing  to  comply  with  a 
collection  of  information  that  does  not 
display  a  valid  Control  Number.  See  5 
CFR  1320.5(a)  and  1320.6.  The  DOL 
obtains  0MB  approval  for  this 
information  collection  under  Control 
Number  1219-0046. 

0MB  authorization  for  an  ICR  cannot 
be  for  more  than  three  (3)  years  without 
renewal,  and  the  current  approval  for 
this  collection  is  scheduled  to  expire  on 
July  31,  2014.  The  DOL  seeks  to  extend 
PRA  authorization  for  this  information 
collection  for  three  (3)  more  years, 
without  any  change  to  existing 
requirements.  The  DOL  notes  that 
existing  information  collection 
requirements  submitted  to  the  OMB 
receive  a  month-to-month  extension 
while  they  undergo  review.  For 
additional  substantive  information 
about  this  ICR,  see  the  related  notice 
published  in  the  Federal  Register  on 
February  27,  2014  (79  FR  11129). 

Interested  parties  are  encovuaged  to 
send  comments  to  the  OMB,  Office  of 
Information  and  Regulatory  Affairs  at 
the  address  shown  in  the  ADDRESSES 
section  within  thirty  (30)  days  of 
publication  of  this  notice  in  the  Federal 
Register.  In  order  to  help  ensure 
appropriate  consideration,  comments 
should  mention  OMB  Control  Number 
1219-0046.  The  OMB  is  particularly 
interested  in  comments  that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
propo.sed  collection  of  information, 
including  the  validity  of  the 
methodology  and  as.snmptions  used; 

•  Enhance  the  cjuality,  utility,  and 
clarity  of  the  information  to  he 
collected;  and 

•  Minimize  the  hnrden  of  the 
collection  of  information  on  tho.se  who 
are  to  res|)ond,  inclnding  through  the 
use  of  ap|)ro|)riate  automated, 
electronic,  mechanical,  or  other 
technological  collection  teclnn(|nes  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  snhmission  o 
res  I  )o  uses. 

Agency:  1)01,  M.SIIA. 

'rule  of  Collection:  Esca|)e  and 
I'ivacnation  Plans  (Pertains  to 
Underground  Metal  and  Nonmetal 
Mines). 

OMB  Control  Number:  1219-0049. 

Affected  Public:  Private  .Sector — 
hnsines.ses  or  other  for-])rofit.s. 

Total  Estimated  Number  of 
Respondents:  251 . 
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Total  Estimated  Number  of 
Responses:  502. 

Total  Estimated  Annual  Time  Burden: 
4,267  hours. 

Total  Estimated  Annual  Other  Costs 
Burden:  $2,510. 

Dated:  June  24,  2014. 

Michel  Smyth, 

Departmental  Clearance  Officer. 

IFR  Doc.  2014-15198  Filed  6-27-14;  8:45  am] 
BILLING  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Revised  Methodology  for  Selecting 
Job  Corps  Centers  for  Closure: 
Comments  Request 

AGENCY:  ( )Hi(:(!  ol  Joh  ( Im  ps, 
l'!iii|)l()yiii(!iil  iiiid  'rniinin^ 
Adiniiii.stralion  (I'i'I'A),  l.iilxtr. 

ACTION:  Nrilici! 

SUMMARY:  Till;  I'iiiipliiy ini;nl  and 
Tiainini'  Adiniiii.slraliiin  (I'i'I'Aj  ol  llii; 

I  I..S.  I  )i;pai  lini;nl  ol  l.:tlioi  (I  )i;paitiiii;iil 
or  I )( )l .)  is.siio.s  I  lii.s  nol  ici;  lo  pi  iiposi;  a 
Kovi.sod  Mol lmdoloj',y  loi  .SolocI in)',  )oli 
( !oi  p.s  ( lonlor.s  loi  (  do.sm  o.  Tlio  ( lllico  ol 
jol)  ( ioi|).s  in  I'i  TA  |)nlilisliod  a  jiioposod 
inol liodolo);y  loi  .soloci iii)^  coiilor.s  lor 
clo.snro  al  76  I'  K  2264  on  )amiary  10, 

201. ■{.  Wo  rocoivod  a  total  oT  oi)4lilooii 
(16)  |)iil)li(:  coiinnoiits  in  rospon.so  lo 
lids  |)ro|)osal.  Allor  analy/.in)>  llio 
coininoiits,  tlio  l)o])artniont  lias  diicidod 
to  adjust  tin;  woiglits  given  to  the 
various  factors.  Additionally,  tlio 
Dojiartmont  is  jiroposing  to  adjust  the 
methodology  to  use  the  jierformance 
period  of  Program  Year  (PY)  2008 
through  PY  2012  instead  of  PY  2007 
through  PY  201 1  as  was  proposed  in  the 
January  10,  2013  Federal  Register 
Notice.  The  Department  is  also 
proposing  additional  considerations  that 
we  will  include  in  the  closure 
methodology.  This  revised  methodology 
would  be  used  to  select  centers  for 
closure.  The  Department  requests  public 
comment  on  the  revised  methodology, 
as  outlined  in  this  notice. 

DATES:  To  be  ensured  consideration, 
comments  must  be  submitted  in  writing 
on  or  before  July  21,  2014. 

ADDRESSES:  You  may  submit  comments, 
identified  by  Docket  Number  ETA- 
2014-0001,  by  only  one  of  the  following 
methods; 

Federal  e-Bulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  Web 
site  instructions  for  submitting 
comments. 

Mail  and  hand  delivery/courier: 
Submit  comments  to  Lenita  Jacobs- 


Simmons,  Acting  National  Director, 
Office  of  Job  Corps  (OJC),  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  200 
Constitution  Avenue  NW.,  Room  N- 
4459,  Washington,  DC  20210.  Due  to 
security-related  concerns,  there  may  be 
a  significant  delay  in  the  receipt  of 
submissions  by  United  States  Mail.  You 
must  take  this  into  consideration  when 
preparing  to  meet  the  deadline  for 
submitting  comments.  The  Department 
will  post  all  comments  received  on 
http://www.regulations.govv!ithou\ 
making  any  changes  to  the  comments  or 
redacting  any  information,  including 
any  personal  information  jirovided.  The 
htlp://www.regula1ions.gov\Nv,h  site  is 
the  Federal  e-ruleiuakiug  ])ortal  and  all 
coniinents  post(;d  there  an;  availahle 
and  accessihle  to  the  |)ul)li(:.  The 
I leparlinent  recoiiiiuends  that 
coininenters  not  include  iiersonal 
i nfoi'inat ion  such  as  .Social  .Secin  ily 
Nninhers,  |)ei.sonal  adilresses,  lelephoni; 
innnhers,  and  email  addresses  that  they 
do  not  want  made  pnhiic  in  Iheii 
commenis  as  such  snhmitted 
inlormalion  will  he  availahle  lo  Ihe 
pnhiic  vi;i  Ihe  blip:// 

WWW. n‘j\iil<il ions. I'/iv  Weh  site. 

( iommenis  snhmitted  tln(m)'h  blip:// 
WWW. n'l'jdnl ions. I'^ov  w\\\  nol  include 
llie  email  address  of  Ihe  conmienler 
unless  Ihe  conmienler  chooses  to 
include  that  information  as  pari  of  his 
or  her  comment.  It  is  Ihe  res|)onsihility 
of  Ihe  commenler  lo  .safeguard  jiersonal 
information. 

Instructions:  All  snhmissions  receiv(;d 
should  include  the  Docket  Nuniher  for 
tlu!  notice;  Docket  Number  KTA-2()14- 
OOOl.  Please  .submit  your  comments  by 
only  one  method.  Again,  plea.se  note 
that  due  to  .security  concerns,  po.stal 
mail  delivery  in  Washington,  DC  may  be 
delayed.  Therefore,  the  Department 
encourages  the  public  to  .submit 
comments  on  http:// 
www.regulations.gov. 

Docket:  All  comments  on  this 
proposal  for  a  methodology  to  select 
centers  for  closure  will  be  available  on 
the  http://www.regulations.gov  Web 
site.  The  Department  also  will  make  all 
of  the  comments  it  receives  available  for 
public  inspection  by  appointment 
during  normal  business  hours  at  the 
above  address.  If  you  need  assistance  to 
review  the  comments,  the  Department 
will  provide  appropriate  aids  such  as 
readers  or  print  magnifiers.  The 
Department  will  make  copies  of  this 
proposed  methodology  available,  upon 
request,  in  large  print  and  electronic  file 
on  computer  disk.  To  schedule  an 
appointment  to  review  the  comments 
and/or  obtain  the  notice  in  an 
alternative  format,  contact  the  Office  of 


Job  Corps  at  (202)  693-3000  (this  is  not 
a  toll-free  number).  You  may  also 
contact  this  office  at  the  address  listed 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lenita  Jacobs-Simmons,  Acting  National 
Director,  Office  of  Job  Corps,  ETA,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue  NW.,  Room  N-4463, 

Washington,  DC  20210;  Telephone  (202) 
693-3000  (this  is  not  a  toll-free 
number).  Individuals  with  hearing  or 
speech  impairments  may  access  the 
telephone  number  above  via  TTY  by 
calling  the  toll-free  Federal  Information 
Relay  Service  at  l-(877)  689-5627 
(TTY/TDD). 

SUPPLEMENTARY  INFORMATION: 

Hackground 

Fslahlished  in  19l>4,lh(;  j(il)C(ir|i.s 
prngniiii  is  a  national  pnigrani 
adininislcrnd  hy  the  l'ini|il(iyni(;nt  and 
Tiaining  Adininistralion  (ETA)  in  Ihi; 

I  )<;pai  Ininnt  ol  I  .alioi  (I )( )l .  or 
I  )i;pai  tnii;nt).  II  is  the  nation’s  l:n]’,i;.si 
lodnially  Inndnd,  piiinaiily  losidnnl iai 
ti.'iiniiij',  |iro);iani  for  al  risk  yonlli,  .ii'os 
l((  2.4.  Willi  12?)  colliers  in  46  slalos, 
l‘norto  Kico,  and  Iho  Di.sIricI  ol 
( iolninliia,  joh  ( iorp.s  jirovidos 
ocononiically  di.sadvanla)’,od  yonili  with 
Iho  acadoinic,  caroor  lochnical,  and 
oniployaliilily  skills  to  onlor  Iho 
worklorco,  enrol  I  in  jiosl  socondary 
odncalion,  or  enlist  in  Iho  inilitary.  job 
Cor|)s  oniphasi/.cs  the  allainnioni  of 
acadoinic  crodonlials,  inchidinga  high 
school  di|)loina  (II.SD)  ora  high  school 
o(|uivalon{:y  credential,  and  career 
technical  training  credentials,  including 
indu.stry-recognized  credentials,  .state 
licensures,  and  pre-apprenticeship 
credentials. 

Large  and  small  businesses,  nonprofit 
organizations,  and  Native  American 
tribes  manage  and  operate  97  of  the  Job 
Corps  centers  through  contractual 
agreements  with  the  Department  of 
Labor  following  competitive 
proevu'ement,  while  28  centers  are 
operated  through  an  interagency 
agreement  with  the  U.S.  Department  of 
Agriculture  (USD A).  Separate  from 
center  operation  contracts.  Job  Corps 
also  contracts  with  firms  and 
companies,  usually  small  businesses, 
through  competitive  procurements,  to 
recruit  new  students  for  the  program 
and  place  graduates  and  former 
enrollees  into  meaningful  jobs, 
education  programs,  the  military,  or 
apprenticeship  training.  In  some 
instances,  however,  Job  Corps  contracts 
with  one  entity  to  both  operate  a  center 
and  manage  student  recruitment  and  job 
placements.  Job  Corps  also  receives 
annual  Construction,  Rehabilitation, 
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and  Acquisition  (CRA)  funding  to  build, 
maintain,  expand,  or  upgrade  new  and 
existing  facilities  at  all  125  centers. 

Pursuing  Performance  Excellence 

In  Fiscal  Year  (FY)  2011,  we  began  an 
ambitious  reform  agenda  aimed  at 
improving  the  performance  of  Job  Corps 
centers  nationwide.  This  included 
setting  higher  standards  for  all  centers, 
identifying  chronically  underperforming 
centers,  and  implementing  appropriate 
corrective  action. 

As  part  of  this  reform  process.  Job 
(;orps  continues  to  undergo  a  rigorous 
and  comprehensive  review  of  its 
operations  and  management  to  identify 
cliaiiges  that  can  Im:  made  to  improve 
the  program’s  effect iveixiss  and 
efficiency,  jot)  Corps  lias  im|)lemeiite(l  a 
National  Cei liiication  Initiative  to 
strengthen  and  align  existing  careei 
technical  training,  programs  to  technical 
standards  estahlished  hy  industries  or 
tiade  oif'ani/.at ions,  which  enahles 
.students  to  g,i.'idnate  with  industry 
recoggii/.eil  credent i.ds.  These 
ciislentials  |)t(ivide  lor  long,  term 
attachnient  to  the  woi  klotce  and 
economic  mohilitv  a.s  joh  ( ioi  p.s 
g,iadnate.s  advance  throng, h  tlririr  carem.s. 
Thtry  itiso  errsrrri;  that  prog,rarrt  g,radrratt!S 
hrrve  g,airred  tlrr;  skills  rtrrd  krrowledg,e 
rrectissary  to  corrrprrte  irr  tod.ry’s 
wor  kforce,  joh  ( ior  ps  has  rrlso  exp.rrrdrtd 
ac.rderrric  opport rrrrit it!S  for  strrderrts 
with  the  irrtrodrrctiorr  of  evttrrirrg 
edrrc.rtiortirl  progrirms,  as  well  as 
corrnrrrrrrity  college  |)<rrtrrer'shi|)s  <rnd 
ex])arrded  high  .school  di|)lonra  0|)tiorr.s. 
Cirrrerrt  hirdgetary  constrairrts  nrake  it 
even  more  critical  tc)  ensure  the 
jrrograrn’s  resources  are  deployed  in  a 
way  that  maximizes  results  to  students 
and  taxpayers. 

job  Ciorps  has  intensified  and 
reinforced  federal  oversight  of 
operations  and  performance  outcomes 
for  all  centers.  Federal  program 
managers  supervise  centers  through 
monitoring  visits,  desk  audits,  and 
Contractor  Performance  Assessment 
Reports  during  each  contractor’s 
performance  period.  Job  Corps  regional 
offices  also  conduct  the  Regional  Office 
Center  Assessments.  Through  these 
oversight  activities.  Job  Corps  federal 
program  managers  develop  Performance 
Improvement  Plans  (PIPs)  for  entire 
centers  that  need  improvement,  or 
Corrective  Action  Plans  (CAPs)  to 
address  specific  aspects  of  operations, 
such  as  career  technical  training.  Both 
PIPs  and  CAPs  are  used  for  continued 
monitoring  and  implemented  for  USDA 
and  contract  centers  respectively.  These 
oversight  actions  have  strengthened 
collaboration  between  Job  Corps, 
contractors,  and  the  USDA  to  rectify 


deficiencies,  and  improve  policy 
compliance  and  performance  outcomes. 

While  the  majority  of  centers  meet 
program  standards,  some  centers  are 
chronically  low-performing  and  have 
remained  in  the  bottom  cohort  of  center 
performance  rankings  for  multiple  years 
despite  extensive  DOL  interventions 
including  corrective  measures.  Given 
the  resource  intensiveness  of  the  Job 
Corps  model,  the  Administration  has 
determined  that  it  can  no  longer 
continue  to  expend  resources  on  the 
small  number  of  chronically  low- 
performing  centers  that  have  repeatedly 
failed  to  provide  participants  with  high- 
(juality  jot)  Corj)S  programming. 

For  the  purpo.se  of  identifying 
chronically  low -perlonning  centers  for 
cltisure,  l)()l.  has  defined  “chronically 
low -pel foi'ming  centers’’  as  tho.se  that 
consistently  lagged  in  overall 
peiloiinance  over  the  past  live 
consecutive  |)rograin  years  without 
evidence  of  sijpiif icant  recent 
peiioi  inance  inipKiveinent.  As  we 
explain  helow,  the  jannaiy  It),  2()i;t 
Fedei  al  Kegislei' Not  ice  had  pniposed 
ii.sing,  the  perlorinance  data  liinii  I'Y 
2()()'/  201  t.  l  iiial  I'Y  2012  d.ila  i;;  now 
available  and  ha.s  been  |)nhlished  on  the 
joh  ( iorps  Wei)  site.  The  I  tep.iil  inent  is 
pii)|)osin)>  to  use  peiloiinance  data  Iroiii 
I’Y  2000  20  12  in  the  closure 
met  hodolog,y. 

The  I )epai tineni  is  connnitled  to 
selecting  centers  lor  closure  in  a  inanner 
that  is  lrans|)arenl  and  objective.  We 
|)reviously  solicited  comments  on  onr 
|)ropo.sed  methodology  (dr  .selecting 
centers  for  closure.  We  have  now 
analyzed  tho.se  comments  and  revised 
the  closure  methodology  to  rellect  that 
public  feedback,  joh  (iorps’  published 
])erff)rmance  metrics  were  the  primary 
consideration  in  the  .selection  of  centers 
for  closure.  Provided  below  is  our 
revi.sed  methodology  for  using  the 
Outcome  Measurement  System  (OMS, 
Job  Corps’  internal,  comprehensive 
performance  management  system.  For 
details,  please  go  to  jobcorps.gov — 
About  Job  Corps — Performance  and 
Planning — Job  Corps  Performance 
Management  System  Overview  Guide) 
and  other  factors  to  select  proposed 
centers  for  closure.  The  Department  is 
also  proposing  additional 
considerations  that  we  will  include  in 
the  closure  methodology. 

The  Department  is  requesting 
comments  on  the  change  in  the  data  we 
will  use  and  on  the  additional 
considerations  proposed  for  inclusion  in 
the  methodology.  Interested  parties  may 
submit  comments  to  DOL  on  these 
subjects,  and  on  the  proposed  closure 
methodology  as  a  whole.  The 
Department  will  consider  these 


comments  as  we  finalize  the 
methodology  and  select  centers  for 
closure. 

Process  for  Selecting  Job  Corps  Centers 
for  Closure 

On  August  14,  2012,  the  Office  of  Job 
Corps  hosted  a  national  Job  Corps 
listening  session,  via  webinar,  with  the 
Job  Corps  community  to  solicit  input  on 
the  methodology  factors.  More  than  100 
Job  Corps  stakeholders  participated  in 
the  session  and  provided  criteria-related 
suggestions  in  the  areas  of  performance, 
geographic  location,  local  economic 
impact,  contract  budgets,  facilities,  and 
the  time  period  for  evaluating  thronic 
low  performance. 

On  january  10,  201 3,  t  he  ( llfice  of  joh 
Corps  |)uhli.shed  a  Federal  Register 
Notice  recjuesting  |)uhli(:  comments  on  a 
propo.sed  methodology  lor  .select ing  joh 
( iorps  centers  lor  closure  (70  I’K  2204). 
The  Departmeiit  received  a  total  ol  10 
public  comments,  whicb  we  reviewed 
and  analyzed.  As  a  re.snit  ol  this 
analysis,  we  revised  tbe  inetbodolof’y 
factors  lor  selection  ol  job  ( iorps  centers 
lor  ch).sni'e,  i)S  explained  below.  The 
I  )epai  t))ienl  is  akso  pi Dpo.sing,  additional 
con.siderat  ions  lor  incin.sion  in  the 
met  hodolo)’,y. 

I'actoi's  lor  .Selecting  |ol>  (iorps  (ieiiters 
lor  ( ilosure 

I'rovided  below  is  a  description  ol  the 
revi.sed  methodology  lactors  the 
l)e|)artment  |)ro|)o.se.s  to  use  to  select  joh 
(ior|).s  centers  for  closure. 

As  the  Department  pro|)osed  in  the 
jannary  10,  201.3  Federal  Register 
Notice,  we  j)ropose  to  use  the  following 
primary  criteria  against  which  all 
centers  were  measured: 

1.  Five-year  OMS  performance  level, 
including  considerations  for  patterns  of 
demonstrable  and  recent  performance 
improvement.  The  OMS  includes  the 
following  14  measures: 

o  High  School  Diploma  (HSD)  or 
General  Educational  Development 
(GED)  Attainment  Rate; 

o  Ciareer  Technical  Training  (CTT) 
Completion  Rate; 

o  Combination  HSD  or  GED,  and  CTT 
Attainment  Rate; 
o  Average  Literacy  Gain; 
o  Average  Numeracy  Gain; 
o  CTT  Industry-Recognized 
Credential  Attainment  Rate; 

o  CTT  Completer  Job — Training 
Match/Post-Secondary  Credit  Placement 
Rate; 

o  Former  Enrollee  Initial  Placement 
Rate; 

o  Graduate  Initial  Placement  Rate; 
o  Graduate  Average  Hourly  Wage  at 
Placement; 

o  Graduate  Full-Time  Job  Placement 
Rate; 
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'>  ( Iraduiite  (i-Monlli  l■'()ll()W-ll|) 
I'liiceinenl  Kale; 

'  ( iraduale  ()  Month  Av(!ia).^(!  Wisekly 

Kai  nin^s; 

(aadiiat(!  12-Moiilli  l•'ollow-ll|) 
l*la(:ein(!nl  KaK;;  and 

2.  I'i  ve  y(!ar  ( )n  0(»:n(l  .Slren^lli  (OOS); 
and 

2.  I•■ive  y«;ar  l'’a(:ilily  ( londilion  Index 

Ariiii  ranking  the  centers  based  on  the 
priinary  criteria,  we  will  then  <'i|)|)ly  the 
Idllowing  additional  considinations: 

1 .  ( lont iinnul  availability  oi  )oh  ( iorps 
services  in  each  stat(!,  the  District  f)l 
(iolninhia,  and  I’nerto  Kico; 

2.  Sidficiency  oi  data  avaihihle  to 
evaluate  center  performance; 

2.  Indication  of  significant  recent 
performance  improvement;  and 
4.  Job  Cdrps’  continuing  commitment 
to  diversity. 

1.  Five-Year  Performance  Levels 

(jiven  that  the  Job  Corps’  performance 
metrics  provide  a  comprehensive 
assessment  of  center  performance,  allow 
for  comparison  of  performance  among 
centers,  and  supply  enough  data  for 
decision  malcers  to  determine  trends 
over  time,  the  OMS  will  be  the  guiding 
factor  in  selecting  centers  for  closure. 

The  Department  believes  this  approach 
is  the  most  equitable  and  transparent  for 
both  stakeholders  and  the  public,  as 
these  published  performance  metrics 
have  driven  center  performance  and 
programmatic  decisions  for  over  a 
decade.  The  Department  invites  public 
comments  on  how  the  five-year 
performance  levels  have  been 
incorporated  into  the  closure 
methodology  below. 

The  Department  has  determined  that 
the  closure  methodology  will  evaluate 
each  center’s  overall  QMS  ratings  for 
five  full  program  years  to  derive  a 
weighted  five-year  average  performance 
rating.  We  selected  the  five-year 
performance  period  for  the  following 
reasons: 

•  The  five-year  period  is  reasonably 
long  enough  to  incorporate  both  the 
most  recent  performance  data  and 
relatively  older  data; 

•  It  allows  enough  time  to  analyze 
impact  of  any  Performance 
Improvement  Plans  (PIPs); 

•  It  provides  a  stable  basis  for 
comparison,  since  tbe  OMS  had  no 
significant  changes  over  the  past  five 
years;  and 

•  It  relies  on  published  outcomes  that 
are  familiar  to  the  Job  Corps  community. 

In  tbe  January  10,  2013  Federal 
Register  Notice,  tbe  past  five  years  of 
j)erformance  data  we  proposed  using  for 
tliis  factor  was  tbe  data  from  l^Y  2007- 
2011.  We  now  jjropo.se  to  use  tbe 


peiforniance  data  for  I’Y  2()()0-2012  in 
the  closure  nielhodology. 

The  Department  received  |)nhlic 
comnumts  t hat  icconnnended  using 
( )MS  ratings  lor  tin!  last  10  conscscnl ive 
progiain  yeais  with  a  dilieicnt  weight 
strnctnre  to  identify  chronically  low 
performing  centers  and  (ixchiding  I’Y 
201 1  (lata.  Tin;  conmicmts  stated  that 
fiv(!  |)rogram  years  was  not  (mongh  time 
lor  cenlers  to  exhaust  all  o|)tions  to 
im|)rove,  and  10  years  woidd  allow  the 
as,s(!.ssm(!nt  of  a  cenl(!r  that  may  have 
had  mnlti|)le  operators.  In  addition,  the 
comments  stated  that  PY  2011 
l)erformance  data  was  iin])act(!d  by  Job 
Corps’  cost  .saving  actions  tak(!n  at  tbe 
(;nd  of  that  program  year  and  sbould  be 
excluded  from  tbe  calculation. 

Tbe  Department  considered  these 
comments  and  edber  options  during  tbe 
development  of  tbe  final  methodology 
criteria,  and  determined  that  five 
program  years  is  long  enough  to  provide 
a  solid  basis  for  assessing  a  center’s 
performance.  Additionally,  Job  Corps’ 
OMS  has  been  held  fairly  consistent  and 
stable  over  the  past  five  program  years, 
with  no  dramatic  shifts  in  weights,  goals 
or  measures.  This  allows  for  a  strong 
comparison  of  consistent  data  that 
would  be  weakened  considerably  if  the 
time  period  were  extended.  Finally,  Job 
Corps’  cost  saving  actions  at  the  end  of 
PY  2011  were  limited  to  a  short  period 
of  enrollment  suspension  in  the 
summer,  a  hiring  freeze,  budget  and 
spending  plan  reviews,  moderate 
reductions  of  some  centers’  incremental 
funding,  and  tighter  control  on  student 
travel  and  allowance  costs.  They  did  not 
have  any  significant  impact  on  the  PY 
2011  OMS  results.  Similarly,  the  cost 
savings  activities  in  PY  2012  did  not 
appear  to  have  a  significant  impact  on 
the  PY  2012  OMS  performance  results. 
Since  the  PY  2012  enrollment 
suspension  was  applied  to  all  centers, 
the  overall  improved  OMS  performance 
in  PY  2012  is  largely  attributable  to  the 
smaller  student  populations  that  centers 
served  and  the  more  concentrated 
services  they  were  able  to  receive  during 
the  suspension  period. 

The  performance  factor  in  the 
previous  closure  methodology  was 
originally  assigned  a  weight  of  70%  in 
the  Federal  Register  Notice  dated 
January  10,  2013.  Public  comments 
received  suggested  that  the  weights  for 
OBS  and  Facility  Condition  Index  (FCIJ 
should  be  reduced  as  factors,  allowing 
an  increase  from  70%  to  90%  in  the 
performance  factor.  The  Department 
agrees  with  public  comments  suggesting 
increasing  the  weighting  factor  for  OMS 
from  70%  to  90%,  and  made  this 
change.  The  original  OMS  and  OBS 
ratings  for  (iacb  of  tbe  five  ])rogram 


years,  wbicli  exccieded  10()'X>  ter  .some 
cenlers,  were  iioi  inali/.ed  at  one 
Inmdred  percent  ( I00'X>)  to  Ik; 

(:onsist(;nt  with  llie  Ft  il  data. 

‘‘Nonnal i/.ed”  means  the  data  has  been 
placed  on  a  100  point  scab;.  Tin; 
caicniation  iormida  lor  tin;  linal 
m(;lliodology  also  contains  tin; 
noi  inali/.(;(l  data  lor  OM.S. 

As  |)ro|)OS(;d  in  tin;  Jannary  10,  2013 
Fi;(leral  Register  Notice;,  tin;  linal 
closure;  nn;llio(l(dogy  we;iglds  r(;c(;nl 
p(;rrorman(:(;  more;  ln;avily  Ilian 
pe;rr()rmance  in  earli(;r  y(;ars.  This 
ap|)roacb  a(ldr(;s.ses  centeirs  that  may 
have;  bad  recent  imjirovemeids  in 
jierfonnance.  To  refl(;ct  this,  we;igbts  are; 
eipjilieel  to  e;ae:b  ed  tlie  five;  jjreigrain 
ye;ar’s  pe;rfe)rmance;  elatei,  with  re;ce;nt 
years  receiving  a  greater  weight  than 
earlier  years.  The  year-by-year  weighted 
structure  is  as  follows: 


PY  2012  .  30% 

PY  201 1  .  25% 

PY  2010  .  20% 

PY  2009  .  1 5% 

PY  2008  .  10% 

Total:  .  100% 


The  calculation  formula  for  five-year 
performance  for  the  final  closure 
methodology  is  as  follows: 

Center’s  Five-Year  Weighted  Average 
Rating  X  90%  =  Overall  Performance 
Rating 

2.  On-Board  Strength 

On-Board  Strength  is  an  efficiency 
rating  that  demonstrates  the  extent  to 
which  a  center  operates  at  full  capacity. 
Job  Corps  already  uses  this  measure  to 
assess  center  performance.  The  measure 
is  reported  as  a  percentage,  calculated 
by  the  actual  slot  capacity  divided  by 
the  planned  slot  capacity  (daily  number 
of  students  that  a  center  is  authorized  to 
serve! .  The  national  goal  for  OBS  is 
100%  in  order  to  operate  the  program  at 
full  capacity,  maximize  program 
resources,  and  fulfill  the  mission  of 
serving  the  underserved  student 
population. 

As  proposed  in  the  January  10,  2013 
Federal  Register  Notice,  this  criterion  of 
the  methodology  evaluates  each  center’s 
end  of  Program  Year  OBS  rating  for  the 
last  five  full  program  years  to  derive  a 
five-year  average  rating.  As  explained 
above  in  the  context  of  OMS  data,  the 
January  10,  2013  Federal  Register 
Notice  stated  that  the  closure 
methodology  would  use  data  from  the 
five-year  period  of  PY  2007-2011.  Now 
DOL  is  proposing  to  use  the  OBS  data 
from  PY  2008-2012. 

The  Department  received  numeroiis 
public  comments  regarding  OBS  wbicb 
can  bo  summarized  into  two  categories. 
Tbe;  first  grou])  of  commeaits  suggest(;d 


KiHltM'iil  Kcnister  /  Vol.  7‘),  No.  1  Zfi  /  Monday,  Jiino  :U),  2014  /  Notices 


reducing  IIk;  wciyjit  ol  tlx;  ( )ltS  criterion 
hecanse  inosi  joli  t  iorps  centers  rt;ly  on 
third  paity  adinission  contractors  lor 
enrollment.  The  second  p,i(tnp  snp^;ested 
exclmlinj;  tin;  I’Y  21)  t  I  t  )H.S  data 
hecansi!  it  was  impacted  hy  jolt  ( im  ps’ 
cost  savin)',  actions  taken  at  the  end  ol 
I’Y  21)1  I . 

The  Department  a)p'(!es  with  pnhiic 
comments  sn)^)^est  iii)^  red  net  ion  ol  the 
wei)^htin)^  lactor  lot  t  )HS  Irom  2()'}^i  to 
Ad(»ption  oT  this  sn)^|.;est i(m  relhscts 
l)t)l,’s  reco).;nition  that  ceidms  shonhl 
not  h(!  Indd  solely  r(!S|)onsil)le  Tor 
enrollment  and  retention  ol  students. 
K(!dncing  the  wenght  ol  tlu!  OOS  lactor 
also  (itiahles  the  Department  to 
strengthen  its  ernjjhasis  on  performance;, 
making  performance  the  predominant 
factor  in  consideration  for  center 
closure.  Further,  we  recognized  that  the 
June/Jrdy  2012  enrollment  suspension 
impacted  PY  201 1  OBS  results.  To 
address  this  issue,  the  Office  of  Job 
C^orps  issued  Program  Information 
Notice  12-17  on  October  1,  2012  stating 
that  the  May  31,  2012,  Program  Year 
Cumulative  OBS  (PY-COBS)  report  will 
be  used  as  the  basis  for  assessing  center- 
level  OBS  performance  for  PY  2011. 
Therefore,  the  Department  will  use  the 
May  31,  2012  PY-COBS  report  as  the  PY 
2011  OBS  report  for  calculating  each 
center’s  OBS  rating.  In  addition,  we 
adjusted  downward  the  relative 
performance  goals  in  the  OA  OMS 
Report  Card.  This  action  had  the  effect 
of  using  the  first  1 1  months  of  the 
program  year  as  the  official  performance 
basis  for  PY  2011,  thereby  holding 
contractors  harmless  for  the  remaining 
month  of  OBS  measurements. 
Additionally,  since  the  performance 
basis  for  the  center  closure  methodology 
is  over  a  five-year  period,  we 
determined  that  the  absence  of  a  single 
month  would  not  distort  a  center’s 
historic  performance  trends  to  any 
meaningful  degree. 

PY  2012  saw  significant  OBS 
reductions  at  all  centers  because  of  the 
enrollment  suspension  that  lasted  from 
January  28,  2013  through  April  22, 

2013.  To  address  this  issue,  the  Office 
of  Joh  Corps  issued  Program  Information 
Notice  13-14  on  September  10,  2013 
stating  that  the  January  31,  2013,  PY- 
COBS  report  will  be  used  as  the  basis 
for  assessing  center-level  OBS 
performance  for  PY  2012.  Therefore,  the 
Department  will  use  the  January  31, 
2013  PY-COBS  report  as  the  PY  2012 
OBS  report  for  calculating  each  center’s 
OBS  rating. 

The  original  OBS  ratings  for  each  of 
the  five  })rogram  years  were  normalized 
at  one  hundred  percent  (100%)  so  as  to 


be  con.sisleni  with  the  ( )M.S  and  l''(  il 
data,  riie  calcidation  rormida  lor  llie 
liiial  met liodolo)',y  also  contains  the 
noi  inalized  data  lor  ( )BS. 

As  with  the  p(;i  torinance  criterion,  the 
revised  methodology  wei)’hts  each  ol 
the  live  pro)'ram  year’s  ( )BS  data,  with 
iccent  y(;ats  rec(;ivin)>,  more  weij',ht  to 
incoi  porate  pcn  lormanc;;  improvement. 
The  year  hy  year  weighted  stinctnic;  is 
as  lollows; 


t'Y  20 1 2  .  'M)% 

t’Y  20  t  t  .  2.^)% 

t’Y  2010  .  20'M. 

t’Y  200!)  .  \r>% 

t’Y  200H  .  10% 

■fetal:  .  100% 


3’he  calculation  formula  for  five-year 
OBS  for  the  final  closure  methodology 
is  as  follows: 

Center’s  Five-Year  Weighted  Average 
Cumulative  OBS  X  5%  =  Overall  OBS 
Rating 

3.  Facility  Condition  and  Physical  Plant 

For  a  program  that  operates  24  hours 
per  day,  seven  days  per  week  and  is 
primarily  residential,  facility  conditions 
are  important.  The  quality  of  Job  Corps’ 
residential  and  learning  facilities  has  a 
direct  impact  on  students’  experiences 
and,  ultimately,  their  educational 
achievement.  Each  Job  Corps  center  is  a 
fully  operational  complex  with 
academic  and  career  technical  training 
facilities,  dining  and  recreation 
buildings,  administrative  offices,  and 
residence  halls  (with  the  exception  of 
solely  non-residential  facilities), 
including  the  surrounding  owned  or 
leased  property  on  which  the  center  is 
located. 

Job  Corps  receives  an  annual 
appropriation  for  Construction, 
Rehabilitation,  and  Acquisition  (CRA) 
that  is  used  to  improve  facility 
conditions  at  Job  Corps  centers.  To 
properly  manage  the  program’s  facility 
and  condition  needs,  Job  Corps  uses  a 
Facility  Condition  Index  (FCI)  and  gives 
each  center  an  aimual  rating.  This 
rating,  which  is  expressed  as  a 
percentage,  accounts  for  the  value  of  a 
center’s  construction,  rehabilitation,  and 
repair  backlog,  as  compared  to  the 
replacement  value  of  the  center’s 
facilities.  Facility  condition  affects  the 
outcomes  of  the  Job  Corps  program 
because  good  outcomes  begin  with 
facilities  that  contribute  to  a  safe 
learning  environment. 

For  this  factor,  the  Department  will 
evaluate  each  center’s  PY  2008-PY  2012 
FCI,  which  takes  into  account  all 
construction  projects  completed  over 
the  same  five-year  period  as  the  other 
two  factors. 


D(  )l.  i(;(:eiv<;d  a  immbcr  of  public 
comments  staling  that  F(  il  is  an 
inappropriate  lactor  because  it  is  not 
within  the  control  ol  centers.  .Some 
lint  her  contt;ml  that  an  I'd  .score  live 
years  a)^o  has  no  rt;levance  to  the  current 
facility  condition  and  wht;thet  a  center 
shonhl  clo.se  or  not. 

We  acknowledge  that  F(  !l,  like  ( )BS, 
is  not  ent irely  under  t he  con t rol  ol  t he 
centers.  We  consider(;d  this  dining 
develo|mient  of  the  pro|)o.s(;d  closure 
methodology.  ( )nr  int(;nt  of 
incor|)orat ing  f’CI  was  to  include  a 
factor  tliat  would  cajiture  and  rricognize 
tlu;  importance  of  significant  capital 
iuve.stmonts  that  were  made  on 
particular  centers.  In  addition,  we 
determined  that  it  is  in  the 
government’s  best  interest  to  consider 
past  facility  investments  and  future 
investment  needs  as  a  factor  in  the 
consideration  of  any  center’s  possible 
closure.  We  have  decided  to  lessen  the 
impact  of  this  factor.  Accordingly,  as  a 
result  of  the  public  comments  received, 
we  reduced  tbe  FCI  weighting  factor 
from  10%  to  5%.  Additionally,  because 
FCI  is  already  expressed  on  a  100-point 
scale,  normalization  of  this  data  was  not 
necessary.  We  also  believe  that  a  single 
year’s  FCI  value  cannot  adequately 
reflect  the  Government’s  continued 
capital  investment  in  a  center  and  a 
center’s  efforts  to  maintain  its  buildings 
and  facilities.  Therefore,  we  will 
continue  to  use  five  years’  FCI  results 
for  this  evaluation. 

As  with  the  performance  and  OBS 
criteria,  the  final  methodology  applies 
weights  to  each  of  the  five  program 
year’s  FCI  data,  with  recent  years 
receiving  more  weight  to  incorporate 
any  recent  improvement.  The  year-by¬ 
year  weighted  structure  is  as  follows: 


PY  2012  .  30% 

PY  2011  .  25% 

PY  2010  .  20% 

PY  2009  .  15% 

PY  2008  .  10% 

Total:  .  100% 


The  calculation  formula  for  FCI  for  the 
final  closure  methodology  is  as  follows: 

Center’s  Five-Year  Weighted  Average 
FCI  Rating  X  5%  =  Overall  FCI  Rating 

Ranking  Centers  for  Closure 

Applying  the  factors  above  will  yield 
an  overall  rating  for  each  center.  This 
will  allow  DOL  to  create  a  list  that  ranks 
all  centers,  with  the  lowest  performing 
centers  receiving  the  lowest  ratings.  The 
calculation  formula  for  the  revised 
methodology  is  as  follows: 
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Overall  Performance  Rating  (90%)  +  Overall  OBS  Rating  +  Overall  FCI  Rating 

(5%)  (5%) 


4.  Other  Considerations  Included  in  the 
Closure  Methodology 

a.  Job  Corps  Services  in  Each  State, 

Puerto  Rico,  and  the  District  of 
Columbia 

In  addition  to  the  above  three  primary 
criteria,  another  consideration  in  the 
closure  methodology  explained  in  the 
January  10,  2013  Federal  Register 
Notice  involved  an  adequate  level  of  Job 
Corps  services  remaining  available  in 
each  state  (Job  Corps’  goal  is  to  have  at 
least  one  center  operating  in  each  state), 
the  Commonwealth  of  Puerto  Rico,  and 
the  District  of  Columbia.  One  comment 
stated  that  this  factor  would  allow 
center  location  to  trump  center 
performance,  and  it  stated  that  local  and 
regional  labor  markets  do  not  conform 
to  state  boundaries.  We  continue  to 
believe  that  it  is  in  the  hest  interest  of 
the  Job  Corps’  target  population  to 
ensure  that  this  model  is  available  in 
each  state.  Therefore,  in  making  the 
decision  about  which  centers  to  close, 
we  will  maintain  at  least  one  Job  Corps 
center  in  each  state,  the  Commonwealth 
of  Puerto  Rico,  and  the  District  of 
Columbia,  and  will  take  into 
consideration  whether  a  center’s  closure 
would  have  a  disproportionate  impact 
on  students  in  any  one  state. 

b.  Sufficiency  of  Data  Available  To 
Evaluate  Center  Performance 

The  centers  in  Ottumwa,  Milwaukee, 
I’inellas,  Denison,  Long  lloach,  Culfport 
and  Now  Orleans  are  not  included  for 
(:t)nsitl(!ration  for  closure.  For  each 
center,  there  is  not  enough  OMS  data  to 
evaluate!  tlu!  centeir’s  ])erfonnanc(!  ovtir 
Ihe  full  fiv(!-year  pciriod  for  varying 
rea.sons.  Tho.si!  nsisons  include:  New 
centers  opeiuid  later  during  the  five-yesir 
period  (Ottumwa  and  Milwaukee); 
exclusion  irom  OM.S  (ivahiation  due  to 
llie  (.’enter  for  I'lxcel lence  (CFI';)  |)ilot 
status  (I'inellas  County,  Deni.son,  and 
Long  lt(!ach);  and  center  closure!  ehu!  te) 
llnrrie;ane!  Katrina  (CnlfPeert  anel  Ne!w 
Orhsnis).  Ne»  pidelie:  e:e)mnie!nts  we!re! 
re!ce!ive!el  re!gareling  applie:atie)n  eefthis 
e:rite!rie)n. 

e:.  Indicatieni  of  Signifie:ant  Ke!ce!nt 
1  'er  form  a  n  ce  1  m  pro  vein  (in  t 

The  D(!})artment  has  determined  that 
])e!rforming  in  the  top  half  of  centers  in 
PY  2013  should  be  taken  as  evidence  of 
significant  recent  performance 
improvement.  Therefore,  we  propose 
that  a  center  will  not  be  considered  for 
closure  if  there  is  evidence  of  significant 
improvement  in  a  center’s  available  PY 


2013  performance  data.  This 
consideration  was  not  previously 
proposed,  and  therefore,  we  invite 
public  comment  on  it. 

d.  Job  Corps’  Commitment  to  Diversity 

The  closure  methodology  will  also 
consider  Job  Corps’  commitment  to 
diversity.  Job  Corps  currently  serves  a 
diverse  student  population  and  remains 
committed  to  serving  disadvantaged 
youth  from  all  backgrounds.  In  making 
final  closure  decisions,  we  will  consider 
whether  a  center’s  closure  would  result 
in  a  significant  reduction  in  student 
diversity  within  the  overall  Job  Corps 
system.  No  public  comments  were 
received  regarding  Job  Corps’ 
commitment  to  diversity  or  application 
of  this  criterion. 

The  Department  will  accept 
comments  for  20  days,  beginning  on  the 
date  of  publication  of  this  Notice.  After 
we  have  received  and  analyzed  any 
comments,  we  will  finalize  the 
methodology  for  center  closure. 

The  Department  will  implement  the 
selection  and  closure  process  pursuant 
to  the  center  closure  requirements 
outlined  in  the  WIA  at  section  159(g) 
and  as  stipulated  in  the  DOL/USDA 
Interagency  Agreement.  We  anticipate 
that  it  will  take  several  months  to 
exec:ute  closure  of  a  center,  and  jio.ssibly 
longer  for  centers  with  larger  student 
populations  or  Civilian  Conservation 
C(!ntor.s  (CCCs). 

'I’he  Process  for  Closing  Job  Corps 
Centens,  as  Outlined  in  Ihe  Workforce 
Inve.slinenI  Act 

W(!  will  (!nsiir(!  that  oiir  pro(:(!.ss  for 
clo.siiig  )oh  ( !or|)s  (:(!nl(!r.s  will  follow  IIk! 
i(!(|iiii(!iiu!nl.s  of  .S(!(:lioii  1.59(g)  of  IIk! 
WIA,  which  inchidi!  IIk!  following; 

•  'l'h(!  pro|)o.s(!d  (l(!(:i.sion  to  chtsc!  a 
|)arli(:iilar  c(!nl(!i'  is  annoiinc(!(l  in 
advance!  to  tiu!  g(!n(!ral  pnhiic  through 
piihlication  in  th(!  Federal  Register  or 
olh(!r  a])j)roprial(!  moans; 

•  a  r(!asonahlo  coinm(!nt  j)(!riod,  not 
to  oxc(!od  30  days,  is  established  for 
interested  individuals  to  .submit  written 
comments  to  the  Secretary  once  a 
decision  to  close  a  particular  center  is 
made;  and 

•  tbe  Member  of  Congress  who 
represents  the  district  in  which  such 
center  is  located  is  notified  within  a 


=  Overall  Rating  for  Primary  Selection 
Factors 

reasonable  period  of  time  in  advance  of 
any  final  decision  to  close  the  center. 

Portia  Wu, 

Assistant  Secretary  for  Employment  and 
Training. 

IFRDoc.  2014-15275  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4510-FT-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-83,321] 

LATA  Environmentai  Services  of 
Kentucky,  LLC,  a  Wholly  Owned 
Subsidiary  of  Los  Alamos  Technical 
Associates,  Inc.,  Kevil,  Kentucky; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  January  24,  2014,  the  Department 
of  Labor  issued  a  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  applicable  to  workers  and 
former  workers  of  LATA  Environmental 
Services  of  Kentucky,  LLC,  a  wholly 
owned  subsidiary  of  Los  Alamos 
Technical  Associates,  Inc.,  Kevil, 
Kentucky  (.subject  firm).  The 
Department’s  Notice  was  published  in 
the  Federal  Register  on  February  12, 
2014  (79  FR  8508).  Workers  at  the 
subject  firm  were  engaged  in 
employment  related  to  the  su])j)ly  of 
(nivironmental  remcidiation  services. 
Th(!  worker  groiij)  (lo(!.s  not  include  on¬ 
site  biased  workers. 

In  an  a|)])li(:ati()n  dated  March  11, 
2014,  Ihe  United  .Steel,  paper  and 
Fore.siry,  Knhher,  Mannfacinring, 
I'inergy,  Allied-hidnsirial  and  .Service 
Workers  inlernalional  Union  re(|nesled 
administrative  reconsideration  of  Ihe 
negative  determination  applicable  to 
workers  and  former  workers  of  Ihe 
subject  firm,  'I'he  recpiesi  for 
reconsideration  alleges  that  workers  at 
the  subject  firm  are  eligible  to  ajiply  for 
Trade  Adjustment  Assistance  (TAA) 
under  .Set:lion  222(h)  of  I  he  Trade  Act, 
19  U.S.C.  2272(h). 

I’reviously-.suhmitted  information 
revealed  that  a  significant  number  or 
jiroportion  of  the  workers  in  the  subject 
firm  have  been  totally  or  partially 
separated  or  threatened  by  such 
separation.  Therefore,  the  Department 
determines  that  Section  222(b)(1)  has 
been  met. 

A  carefnl  review  of  administrative 
record,  the  request  for  reconsideration, 
and  publically-available  information 
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confirmed  that  the  subject  is  a  Supplier, 
as  defined  by  Section  222(c)  of  the 
Trade  Act,  to  a  firm  that  employed  a 
worker  group  eligible  to  apply  for  TAA 
under  Section  222(a)  of  the  Act,  and  that 
the  supply  of  services  is  related  to  the 
production  of  the  article  that  was  the 
basis  of  the  primary  certification. 
Therefore,  the  Department  determines 
that  Section  222(b)(2)  has  been  met. 

Conclusion 

After  careful  review,  1  determine  that 
workers  and  former  workers  of  the 
subject  firm,  who  are  engaged  in 
employment  related  to  the  supply  of 
environmental  remediation  services, 
meet  the  worker  group  certification 
criteria  under  Section  222(b)  of  the  Act, 
19  U.S.C.  2272(b).  In  accordance  with 
Section  223  of  the  Act,  19  U.S.C.  2273, 

1  make  the  following  certification: 

All  workers  of  LATA  Environmental 
Services  of  Kentucky,  LLC,  a  wholly  owned 
subsidiary  of  Los  Alamos  Technical 
Associates,  Inc.,  Kevil,  Kentucky,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  December  20,  2012, 
through  two  years  from  the  date  of  this 
revised  certification,  and  all  workers  in  the 
group  threatened  with  total  or  partial 
separation  from  employment  on  date  of 
certification  through  two  years  from  the  date 
of  certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Chapter  2  of 
Title  II  of  the  Trade  Act  of  1974,  as  amended. 

Signed  in  Wa.shington,  DC,  this  11th  day  of 
)unc  2014. 

Del  Min  Amy  l^hen, 

('.ci  tifying  Officer,  Office  ofl'rade  Acijnstnient 
Assistance. 

|I  K  Doc.  2014-1.')1H<)  (i-27-14;  H:45  iiinl 

BILLING  CODE  4510-FN-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  .'iccordiiiicn  with  .Snclioii  22.3  of  the 
Tr.ido  Act  of  1974,  us  iiininidod  (19 
l)..S.C.  227,3)  the  l)(!parlm(!iil  of  Labor 
heroin  pro.sonls  siiininarios  of 
(lotm  niinalions  regarding  eligibility  to 
apply  for  tnide  jidju.stment  assist.ince  for 
workers  by  (TA-W)  number  issued 
during  the  jteriod  of  Juno  9,  2014 
tbrough  June  13,  2014. 

In  order  for  an  affirmative 
determination  to  be  made  for  workers  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(a)  of  the  Act  must  be  met. 


I.  Under  Section  222(a)(2)(A),  the 
following  must  be  satisfied: 

(1)  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  the  sales  or  production,  or  both,  of 
such  firm  have  decreased  absolutely; 
and 

(3)  One  of  the  following  must  be 
satisfied: 

(A)  Imports  of  articles  or  services  like 
or  directly  competitive  with  articles 
produced  or  services  supplied  by  such 
firm  have  increased; 

(B)  imports  of  articles  like  or  directly 
competitive  with  articles  into  which  one 
or  more  component  parts  produced  by 
such  firm  are  directly  incorporated, 
have  increased; 

(C)  imports  of  articles  directly 
incorporating  one  or  more  component 
parts  produced  outside  the  United 
States  that  are  like  or  directly 
competitive  with  imports  of  articles 
incorporating  one  or  more  component 
parts  produced  by  such  firm  have 
increased; 

(D)  imports  of  articles  like  or  directly 
competitive  with  articles  which  are 
produced  directly  using  services 
supplied  by  such  firm,  have  increased; 
and 

(4)  the  increase  in  imports  contributed 
importantly  to  such  workers’  separation 
or  threat  of  separation  and  to  the  decline 
in  the  sales  or  prodnetion  of  .such  firm; 
or 

11.  Section  222(a)(2)(H)  all  of  the 
following  must  be  satisfied: 

(1)  a  significant  number  or  j)ro|)ortion 
of  tbe  workers  in  siicb  workers’  firm 
have  become  totally  or  partially 
separated,  or  are  tbreatened  to  biicoiiie 
totally  or  parlially  .se|)arate(l; 

(2)  ( )ne  of  tbe  following  mii.st  be 
.sat  isii(;(l: 

(A)  ibme  lias  bemi  a  sbilt  by  Ibe 
workers’  firm  to  a  ioniigii  emmiry  in  Ibe 
prodnetion  of  articles  or  supply  of 
siM'vices  like  or  directly  coinpiililive 
wilb  lbo.se  prodiiced/siipplied  by  Ibe 
workers’  firm; 

(IS)  llim'e  lias  been  an  acipiisit ion  from 
a  foreign  conniry  by  Ibe  workers’  firm 
of  arlicles/smvices  Ibal  are  like  or 
directly  competitive!  with  Ibosi! 
jiroduced/supplied  by  tbe  workiirs’  firm; 
and 

(3)  the  shift/acqnisition  contributed 
importantly  to  the  workers’  .separation 
or  threat  of  .separation. 

In  order  for  an  affirmative 
determination  to  be  made  for  adversely 
affected  workers  in  public  agencies  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 


eligibility  requirements  of  Section 
222(b)  of  the  Act  must  be  met. 

(1)  a  significant  number  or  proportion 
of  the  workers  in  the  public  agency  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
partially  separated; 

(2)  the  public  agency  has  acquired 
from  a  foreign  country  services  like  or 
directly  competitive  with  services 
which  are  supplied  by  such  agency;  and 

(3)  the  acquisition  of  services 
contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation. 

In  order  for  an  affirmative 
determination  to  be  made  for  adversely 
affected  secondary  workers  of  a  firm  and 
a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(c)  of  the  Act  must  be  met. 

(1)  a  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm  have 
become  totally  or  partially  separated,  or 
are  threatened  to  become  totally  or 
partially  separated; 

(2)  the  workers’  firm  is  a  Supplier  or 
Downstream  Producer  to  a  firm  that 
employed  a  group  of  workers  who 
received  a  certification  of  eligibility 
under  Section  222(a)  of  the  Act,  and 
such  supply  or  production  is  related  to 
the  article  or  service  that  was  the  basis 
for  such  certification;  and 

(3)  either — 

(A)  the  workers’  firm  is  a  .supplier  and 
the  component  parts  it  .supplied  to  the 
firm  described  in  paragraph  (2) 
accounted  for  at  least  20  pcucent  of  the 
prodnetion  or  sales  of  tbe  workers’  firm; 
or 

(B)  a  loss  of  bnsine.ss  by  Ibe  workers’ 
iirm  witb  tbi!  firm  diLScribed  in 
paragrapb  (2)  contribiit(!(l  importantly  to 
till!  workiirs’  separation  or  tlinsit  of 
.separation. 

In  order  for  an  aHirnialive 
(lelerniination  lo  be  made  for  adviMsiily 
aire(:l(!(l  workers  in  firms  idenlifi(!(l  by 
till!  lnl(!rnational  Trade  ( '.ommission  and 
a  ciirlificalion  i.ssniid  riigarding 
eligibility  lo  ajiply  for  worker 
adjustment  a.ssislanci!,  each  of  tin!  group 
eligibility  ri!(piir(!m(!nls  of  S(!(:lion  222(0 
of  Ibe  Act  innsl  Im!  nn!t. 

(1)  Ibe  workers’  firm  is  publicly 
i(lentifi(!d  by  name  by  tbe  lnl(!rnational 
'I’rade  Uornmi.ssion  as  a  member  of  a 
domestic  industry  in  an  inve.stigation 
re.snlting  in — 

(A)  an  affirmative  determination  of 
serious  injury  or  threat  thereof  under 
section  202(b)(1); 

(B)  an  affirmative  determination  of 
market  disruption  or  threat  thereof 
under  section  421(b)(1);  or 
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(C)  an  affirmative  final  determination 
of  material  injury  or  threat  thereof  under 
section  705(b)(1)(A)  or  735(b)(1)(A)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1671d(b)(l)(A)  and  1673d(b)(l)(A)): 

(2)  the  petition  is  filed  during  the  1- 
year  period  beginning  on  the  date  on 
which — 

(A)  a  summary  of  the  report  submitted 
to  the  President  by  the  International 
Trade  Commission  under  section 
202(f)(1)  with  respect  to  the  affirmative 
determination  described  in  paragraph 


(1)(A)  is  published  in  the  Federal 
Register  under  section  202(f)(3);  or 
(B)  notice  of  an  affirmative 
determination  described  in 
subparagraph  (1)  is  published  in  the 
Federal  Register;  and 

(3)  the  workers  have  become  totally  or 
partially  separated  from  the  workers’ 
firm  within — 

(A)  the  1-year  period  described  in 
paragraph  (2);  or 

(B)  notwithstanding  section  223(b)(1), 
the  1-year  period  preceding  the  1-year 
period  described  in  paragraph  (2). 


Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  Section 
222(c)  (supplier  to  a  firm  whose  workers 
are  certified  eligible  to  apply  for  TAA) 
of  the  Trade  Act  have  been  met. 


TA-W  No. 

Subject  firm 

Location 

Impact  date 

83,321  . 

Lata  Environmental  Services  of  Kentucky,  LLC,  Los  Alamos  Technical 
Associates,  Inc. 

Kevil,  KY  . 

December  20,  2012. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
is.sued  during  the  period  of  June  9,  2014 
through  June  13,  2014.  The.se 
determinations  are  available  on  the 
Department’s  Web  site  www.doleta.gov/ 
tradeact/taa/iaa  search  Jorm.cfm  under 
the  searchable  listing  of  determinations 
or  by  calling  the  Office  of  Trade 
Adju.stment  Assi.stance  toll  free  at  888- 
36.5-6822. 

SiRiicd  at  Washincton,  DC,  this  19th  day  of 
June  2014. 

Del  Min  Amy  Chen, 

Certifying  Officer,  Office  of  Trade  Adjustment 
Assistance. 

|FR  Doc.  2014-15188  Filed  6-27-14;  8:45  am) 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-85,075] 

Duro  Textiles,  LLC,  Finishing  and  Print 
Plants,  A  Wholly  Owned  Subsidary  of 
Patriarch  Partners,  LLC,  Including  On- 
Site  Leased  Workers  From  LT  Staffing 
and  Able  Associates,  Fall  River, 
Massachusetts;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  May  5,  2014,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department  of  Labor’s  negative 
determination  regarding  eligibility  to 
apply  for  worker  adjustment  assistance, 
applicable  to  workers  and  former 
workers  of  Duro  Textiles,  LLC, 
Finishing  &  Print  Plants,  a  wholly 
owned  subsidiary  of  Patriarch  Partners, 
LLC,  including  on-site  leased  workers 
from  LT  Staffing  and  Able  Associates, 
Fall  River,  Massachusetts  (subject  firm). 


'rho  negative  determination  was  signed 
on  April  8,  2014,  and  the  Department’s 
Notice  of  determination  was  jiublished 
in  the  Federal  Register  on  April  29, 

2014  (79  FR  24018). 

Workers  of  the  .subject  firm  are 
engaged  in  activities  related  to  the 
jiroduction  of  fabrics. 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  ba.sis  of  facts 
not  previously  con.sidered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  negative  determination  of  the 
Trade  Adjustment  Assistance  (TAA) 
petition  was  based  on  the  Department’s 
finding  of  no  increased  company  or 
customer  imports  of  like  or  directly 
competitive  articles  during  the  relevant 
period  and  no  shift  of  production  to  a 
foreign  country  by  the  subject  firm. 
During  the  investigation,  the 
Department  conducted  a  survey  of  the 
subject  firm  and  its  major  declining 
customers  of  import  activity,  and  had 
conducted  a  survey  on  a  major  lost  bid 
on  a  contract.  In  addition,  the 
Department  determined  that  a 
secondary  worker  certification  could  not 
be  issued  because  the  criteria  set  forth 
in  Section  222(b)  of  the  Trade  Act  of 
1974,  as  amended  (the  Act),  was  not 
met. 

The  request  for  reconsideration 
asserts  that  Section  222(a)(1)  and 
Section  222(a)(2)(A)(l)  of  the  Act  have 
been  met,  and,  therefore,  the  workers 
are  eligible  to  apply  for  TAA. 


Tbe  negative  determination  was  not 
ba.sed  on  the  Department’s  finding  that 
the  employment  and  sales/production 
dec:line  criteria  was  not  met;  rather,  the 
subject  firm  did  not  shift  fabric 
production  to  a  foreign  country,  imports 
of  articles  like  or  directly  competitive 
with  the  fabric  produced  by  the  workers 
did  not  increase  during  the  relevant 
period,  and  the  .subject  firm  is  neither  a 
Supplier  or  Producer  under  Section 
222(c)  of  the  Act. 

The  petitioner  did  not  supply  facts 
not  previously  considered;  nor  provide 
additional  documentation  indicating 
that  there  was  either  (1)  a  mistake  in  the 
determination  of  facts  not  previously 
considered  or  (2)  a  misinterpretation  of 
facts  or  of  the  law  justifying 
reconsideration  of  the  initial 
determination.  Based  on  these  findings, 
the  Department  determines  that  29  CFR 
90.18(c)  has  not  been  met. 

Conclusion 

After  careful  review  of  the  application 
and  investigative  findings,  I  conclude 
that  there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor’s  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  in  Washington,  DC,  this  13th  day  of 
June,  2014. 

Del  Min  Amy  Chen, 

Certifying  Officer,  Office  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  2014-15190  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Eligibility  To 
Apply  for  Worker  Adjustment 
Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  (“the  Act”)  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Office  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221(a)  of  the  Act. 


The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Office  of  Trade  Adjustment 
As.sistance,  at  the  address  shown  below, 
not  later  than  July  10,  2014. 

Appendix 


Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  July  10,  2014. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Office  of  Trade  Adjustment 
Assistance,  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  Room  N-5428,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  19th  day  of 
June  2014. 

Del  Min  Amy  Chen, 

(An  tifying  Officer,  Office  of  Trade  Adjustmeat 
Assistance. 


[12  TAA  petitions  instituted  between  6/9/14  and  6/13/14) 


TA-W  No. 

Subject  firm  (petitioners) 

Location 

Date  of 
institution 

Date  of 
petition 

85364  . 

New  Process  Steel  (Workers) . 

El,  Paso,  TX  . 

06/09/14 

06/06/14 

85365  . 

OSRAM  SYLVAN  1 A  (Company)  . 

York,  PA  . 

06/09/14 

06/09/14 

85366  . 

Luminus  Devices  (State/One-Stop)  . 

Woburn,  MA  . 

06/09/14 

06/05/14 

85367  . 

TE  Connectivity  (Company)  . 

North  Bennington,  VT  . 

06/09/14 

06/05/14 

85368  . 

FEI  Company  (Company)  . 

Delmont,  PA  . 

06/10/14 

06/09/14 

85369  . 

ProCo  Sound  Company  (Company)  . 

Kalamazoo,  Ml  . 

06/10/14 

06/09/14 

85370  . 

Walton  Hills  Stamping  Plant,  Ford  Motor  Company  (Company)  . 

Walton  Hills,  OH  . 

06/11/14 

06/01/14 

85371  . 

Contacts  Metals  and  Welding  Inc.  (Union)  . 

Indianapolis,  IN  . 

06/12/14 

06/11/14 

85372  . 

Curtiss  Wright  (Company)  . 

South  Bend,  IN  . 

06/12/14 

06/11/14 

85373  . 

GE  Industrial  Solutions  (State/One-Stop)  . 

Plainville,  CT  . 

06/12/14 

06/11/14 

85374  . 

Grass  Valley,  A  Belden  Brand  (Company)  . 

Grass  Valley,  CA  . 

06/13/14 

06/12/14 

85375  . 

Caterpillar,  Inc.  (Workers)  . 

Pearisburg,  VA . 

06/13/14 

06/12/14 

[FR  Doc.  2014-15186  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eiigibility  To  Apply  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2273)  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  number  and  alternative 
trade  adjustment  assistance  (ATAA)  by 
(TA-W)  number  issued  during  the 
period  of  June  9,  2014  through  June  13, 
2014. 

In  order  for  an  affirmative 
determination  to  be  made  for  workers  of 
a  primary  firm  and  a  certification  issued 
regarding  eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 


eligibility  requirements  of  Section 
222(a)  of  the  Act  must  be  met. 

I.  Section  (a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  the  sales  or  proauction,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers’  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers’  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  there  has  been  a  shift  in  production 
by  such  workers’  firm  or  subdivision  to 


a  foreign  country  of  articles  like  or 
directly  competitive  with  articles  which 
are  produced  by  such  firm  or 
subdivision;  and 

C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers’ 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  the  cormtry  to  which  the  workers’ 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  under 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 

3.  there  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  for 
secondarily  affected  workers  of  a  firm 
and  a  certification  issued  regarding 
eligibility  to  apply  for  worker 
adjustment  assistance,  each  of  the  group 
eligibility  requirements  of  Section 
222(b)  of  the  Act  must  be  met. 
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(1)  significant  number  or  proportion 
of  the  workers  in  the  workers’  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  the  workers’  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  either — 

(A)  the  workers’  firm  is  a  supplier  and 
the  component  parts  it  supplied  for  the 
firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers’  firm;  or 

(B)  a  loss  or  business  by  the  workers’ 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers’  separation 
or  threat  of  separation. 

In  order  for  the  Division  of  Trade 
Adjustment  Assistance  to  issue  a 
certification  of  eligibility  to  apply  for 
Alternative  Trade  Adjustment 
Assistance  (ATAA)  for  older  workers, 
the  group  eligibility  requirements  of 
Section  246(a)(3)(A)(ii)  of  the  Trade  Act 
must  be  met. 

1.  Whether  a  significant  number  of 
workers  in  the  workers’  firm  are  50 
years  of  age  or  older. 

2.  Whether  the  workers  in  the 
workers’  firm  possess  skills  that  are  not 
easily  transferable. 

3.  The  competitive  conditions  within 
the  workers’  industry  (i.e.,  conditions 
within  the  industry  are  adverse). 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

None. 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

The  following  certifications  have  been 
issued.  The  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  heen 
issued.  The  requirements  of  Section 
222(a)(2)(A)  (increased  imports)  and 
Section  246(a)(3)(A)(ii)  of  the  Trade  Act 
have  been  met. 


85,216,  Dennis  Uniform  Manufacturing 
Uompany,  Portland,  Oregon,  April 
8,  2013. 

85,315,  Souriau  USA,  Inc.,  York, 
Pennsylvania,  May  16,  2013. 

85,332,  Stromgren  Athletics,  Inc.,  Hays, 
Kansas.  May  22,  2013. 

Negative  Determinations  for  Alternative 
Trade  Adjustment  Assistance 

In  the  following  cases,  it  has  been 
determined  that  the  requirements  of 
246(a)(3)(A)(ii)  have  not  been  met  for 
tbe  reasons  specified. 

None. 

Negative  Determinations  for  Worker 
Adjustment  Assistance  and  Alternative 
Trade  Adjustment  Assistance 

In  the  following  cases,  the 
investigation  revealed  that  the  eligibility 
criteria  for  worker  adjustment  assistance 
have  not  been  met  for  the  reasons 
specified. 

Because  the  workers  of  the  firm  are 
not  eligible  to  apply  for  TAA,  the 
workers  cannot  be  certified  eligible  for 
ATAA. 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.A.)  and  (a)(2)(B)(II.A.) 
(employment  decline)  have  not  been 
met. 

85,285,  Wave  Accounting,  Inc. 

(Delaware),  Wilmington,  Delaware. 
85,285A,  Wave  Accounting,  Inc. 
(Delaware),  Webster,  New  York. 

The  workers’  firm  does  not  produce 
an  article  as  required  for  certification 
under  Section  222  of  the  Trade  Act  of 
1974. 

85,291,  ProLogix  Distribution  Services, 
East,  Spring  Arbor,  Michigan. 
85,331,  Music  Group  Services  US, 
Bothell,  Washington. 

Determinations  Terminating 
Investigations  of  Petitions  for  Worker 
Adjustment  Assistance 

After  notice  of  the  petitions  was 
published  in  the  Federal  Register  and 
on  the  Department’s  Web  site,  as 
required  by  Section  221  of  the  Act  (19 
U.kc.  2271),  the  Department  initiated 
investigations  of  these  petitions. 

The  following  determinations 
terminating  investigations  were  issued 
because  the  petitioner  has  requested 
that  the  petition  be  withdrawn. 

85.329,  Caterpillar,  Inc.,  Fountain  Inn, 
South  Carolina. 

85,329A,  Caterpillar,  Inc.,  Fountain  Inn, 
South  Carolina. 

85.330,  Wiley  X,  Livermore,  California. 
The  following  determinations 

terminating  investigations  were  issued 
in  cases  where  these  petitions  were  not 
filed  in  accordance  with  the 
requirements  of  29  CFR  90.11.  Every 


petition  filed  by  workers  must  be  signed 
by  at  least  three  individuals  of  tbe 
petitioning  worker  group.  Petitioners 
separated  more  than  one  year  prior  to 
tbe  date  of  tbe  petition  cannot  be 
covered  under  a  certification  of  a 
petition  under  Section  223(b),  and 
therefore,  may  not  bo  part  of  a 
petitioning  worker  group.  For  one  or 
more  of  these  reasons,  these  petitions 
were  deemed  invalid. 

85,360,  LustreColor,  Inc.,  Canton, 
Massachusetts. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  period  of  June  9,  2014 
through  June  13,  2014.  These 
determinations  are  available  on  the 
Department’s  Web  site  www.doIeta.gov/ 
tradeact/taa/taa_searchJorm.cfm  under 
the  searchable  listing  of  determinations 
or  by  calling  the  Office  of  Trade 
Adjustment  Assistance  toll  free  at  888- 
365-6822. 

Signed  at  Washington,  DC,  this  19th  day  of 
June,  2014. 

Del  Min  Amy  Chen, 

Certifying  Officer,  Office  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  2014-15187  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4510-FN-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Agency  Information  Collection 
Activities:  Announcement  of  the  Office 
of  Management  and  Budget  (0MB) 
Control  Numbers  Under  the  Paperwork 
Reduction  Act 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSH A),  Labor. 

ACTION:  Notice;  announcement  of  0MB 
approval  of  information  collection 
requirements. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  announces  that 
the  Office  of  Management  and  Budget 
(0MB)  extended  its  approval  for  a 
number  of  information  collection 
requirements  found  in  sections  of  29 
CFR  parts  1910  and  1926,  and  other 
regulations  and  requirements.  OSHA 
sought  approval  of  these  requirements 
under  the  Paperwork  Reduction  Act  of 
1995  (PRA-95),  and,  as  required  by  that 
Act,  is  announcing  the  approval 
numbers  and  expiration  dates  for  these 
requirements. 

DATES:  This  notice  is  effective  June  30, 
2014. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney  or  Todd  Owen, 
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Directorate  of  Standards  and  Guidance, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3609,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210, 
telephone:  (202)  693-2222. 

SUPPLEMENTARY  INFORMATION:  In  a  series 
of  Federal  Register  notices,  the  Agency 
announced  its  requests  to  OMB  to  renew 
their  approvals  for  various  information 
collection  (paperwork)  requirements  in 
its  safety  and  health  standards 
pertaining  to  general  industry  and  the 


construction  industry  (i.e.,  29  CFR  parts 
1910  and  1926),  procedures  for  conflict 
of  interest,  OSHA’s  student  data  forms, 
regulations  containing  procedures  for 
handling  of  retaliation  complaints,  and 
requirements  for  the  Occupational 
Safety  and  Health  Administration 
Training  Institute  Education  Centers 
Program  and  Outreach  Training 
Program.  In  these  Federal  Register 
announcements,  the  Agency  provided 
60-day  comment  periods  for  the  public 
to  respond  to  OSHA’s  burden  hour  and 
cost  estimates. 


In  accord  with  PRA— 95  (44  U.S.C. 
3501-3520),  OMB  renewed  its  approval 
for  these  information  collection 
requirements,  and  assigned  OMB 
control  numbers  to  these  requirements. 
The  table  below  provides  the  following 
information  for  each  of  these 
information  collection  requirements 
approved  by  OMB:  The  title  of  the 
Federal  Register  notice;  the  Federal 
Register  reference  (date,  volume,  and 
leading  page);  OMB’s  Control  Number; 
and  the  new  expiration  date. 


Title  of  the  information  collection  request 

Date  of  Federal  Register  Publication, 
Federal  Register  reference,  and  OSHA 
Docket  No. 

OMB 

Control  No. 

Expiration 

date 

Access  to  Employee  Exposure  and  Medical  Records  (29  CFR 
1910.1020). 

09/09/2013,  78  FR  55114,  Docket  No. 
OSHA-2009-0043. 

1218-0065 

02/28/2017 

Aerial  Lifts  in  Construction  (29  CFR  1 926.453)  . 

10/30/2013,  78  FR  64982,  Docket  No. 
OSHA-2009-0045. 

1218-0216 

02/28/2017 

Asbestos  in  General  Industry  (29  CFR  1910.1001)  . 

06/07/2013,  78  FR  34406,  Docket  No. 
OSHA-2010-0018. 

1218-0133 

02/28/2017 

Conflict  of  Interest  (COI)  and  Disclosure  Form  (OSHA  7) . 

07/16/2013,  78  FR  42549,  Docket  No. 
OSHA-2009-0042. 

1218-0255 

02/28/2017 

Construction  Fall  Protection  Systems  Criteria  and  Practices  (29 
CFR  1925.502),  and  Training  Requirements  (29  CFR  1926.503). 

09/27/2013,  78  FR  59725,  Docket  No. 
OSHA-201 0-0008. 

1218-0197 

02/28/2017 

Cranes  and  Derricks  in  Construction  (29  CFR  part  1926,  subpart 
CC). 

09/13/2013,  78  FR  56742,  Docket  No. 
OSHA-201 3-0021. 

1218-0261 

02/28/2017 

Crawler,  Locomotive,  and  Truck  Cranes  (29  CFR  1910.180)  . 

06/05/2013,  78  FR  33860,  Docket  No. 
OSHA-201 0-001 5. 

1218-0221 

02/28/2017 

Derricks  (29  CFR  1910.181)  . 

04/09/2013,  78  FR  21157,  Docket  No. 
2010-0016. 

1218-0222 

10/31/2016 

Dip  Tanks  (Dipping  and  Coating  Operations— Additional  Require¬ 
ments  for  Special  Operations)  (29  CFR  1910.126(g)(4)). 

04/09/2013,  78  FR  21159,  Docket  No. 
OSHA-201 0-0020. 

1218-0237 

10/31/2016 

Formaldehyde  (29  CFR  1910.1048) . 

08/23/2013,  78  FR  52567,  Docket  No. 
OSHA-2009-0041. 

1218-0145 

02/28/2017 

Nationally  Recognized  Testing  Laboratory  (NRTL)  (Definition,  and 
Requirements)  (29  CFR  1910.7). 

10/02/2013,  78  FR  60898,  Docket  No. 
OSHA-201 0-0007. 

1218-0147 

02/28/2017 

Noise  Exposure  (29  CFR  1910.95)  . 

07/30/2013,  78  FR  45981,  Docket  No. 
OSHA-201 0-001 7. 

1218-0048 

02/28/2017 

Presence  Sensing  Device  Initiation  (PSDI)  (29  CFR  1910.217(h)) 

04/09/2013,  78  FR  21155,  Docket  No. 
OSHA-201 0-0009. 

1218-0143 

04/30/2017 

Regulations  Containing  Procedures  for  Handling  of  Retaliation 
Complaints. 

01/17/2013,  78  FR  3918,  Docket  No. 
OSHA-201 2-0026. 

1218-0236 

07/31/2016 

Requirements  for  the  Occupational  Safety  and  Health  Administra¬ 
tion  Training  Institute  Education  Centers  Program  and  Outreach 
Training  Program. 

08/05/2013,  78  FR  47419,  Docket  No. 
OSHA-2009-0022. 

1218-0262 

02/28/2017 

Student  Data  Form  (OSHA  Form  182) . 

08/23/2013,  78  FR  52565,  Docket  No. 
OSHA-201 0-0022. 

1218-0172 

02/28/2017 

Welding,  Cutting,  and  Brazing  (29  CFR  part  1910,  subpart  Q)  . 

08/28/2013,  78  FR  53159,  Docket  No. 
OSHA-201 0-0037. 

1218-0207 

02/28/2017 

In  accord  with  5  CFR  1320.5(b),  an 
agency  cannot  conduct,  sponsor,  or 
require  a  response  to  a  collection  of 
information  unless  the  collection 
displays  a  valid  OMB  control  number 
and  the  agency  informs  respondents  that 
they  need  not  respond  to  the  collection 
of  information  unless  it  displays  a  valid 
OMB  control  number. 

Authority  and  Signature 

David  Michaels,  Ph.D.,  MPH, 

Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  preparation  of  this  notice. 
The  authority  for  this  notice  is  44  U.S.C. 


3506  et  seq.  and  Secretary  of  Labor’s 
Order  No.  1-2012  (77  FR  3912). 

Signed  at  Washington,  DC,  on  )une  25, 
2014. 

David  Michaels, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

IFRDoc.  2014-15236  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4510-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSHA-201 1-0064] 

Forging  Machines;  Extension  of  the 
Office  of  Management  and  Budget’s 
(OMB)  Approval  of  Information 
Collection  (Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSH A),  Labor. 

ACTION:  Request  for  public  comments. 
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summary:  OSHA  solicits  public 
comments  concerning  its  proposal  to 
extend  OMB  approval  of  the 
information  collection  requirements 
contained  in  its  standard  on  Forging 
Machines  (29  CFR  1910.218).  The 
paperwork  provisions  of  the  Forging 
Machines  Standard  specify 
requirements  for  developing  and 
maintaining  inspection  records  and  for 
identifying  manually  operated  valves 
and  switches. 

DATES:  Comments  must  be  submitted 
(postmarked,  sent,  or  received)  by 
August  29,  2014. 

ADDRESSES: 

Electronically:  You  may  submit 
comments  and  attachments 
electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  eRulemaking  Portal.  Follow  the 
instructions  online  for  submitting 
comments. 

Facsimile:  If  your  comments, 
including  attachments,  are  not  longer 
than  10  pages  you  may  fax  them  to  the 
OSHA  Docket  Office  at  (202)  693-1648. 

Mail,  hand  delivery,  express  mail, 
messenger,  or  courier  service:  When 
using  this  method,  you  must  submit  a 
copy  of  your  comments  and  attachments 
to  the  OSHA  Docket  Office,  Docket  No. 
OSH A-201 1-0064,  U.S.  Department  of 
Labor,  Occupational  Safety  and  Health 
Administration,  Room  N-2625,  200 
Constitution  Avenue  NW.,  Washington, 
DC  20210.  Deliveries  (hand,  express 
mail,  messenger,  and  courier  service) 
are  accepted  during  the  Department  of 
Labor’s  and  Docket  Office’s  normal 
business  hours,  8:15  a.m.  to  4:45  p.m., 
e.t. 

Instructions:  All  submissions  must 
include  tbe  Agency  name  and  the  OSHA 
docket  number  (OSH A-201 1-0064)  for 
the  Information  Collection  Request 
(ICR).  All  comments,  including  any 
personal  information  you  provide,  are 
placed  in  the  public  docket  without 
change  and  may  be  made  available 
online  at  http://www.reguIations.gov. 

For  fmther  information  on  submitting 
comments,  see  the  “Public 
Participation’’  heading  in  the  section  of 
this  notice  titled  SUPPLEMENTARY 
INFORMATION. 

Docket:  To  read  or  download 
comments  or  other  material  in  the 
docket,  go  to  http://www.regulations.gov 
or  the  OSHA  Docket  Office  at  the 
address  above.  All  documents  in  the 
docket  (including  this  Federal  Register 
notice)  are  listed  in  the  http:// 
www.regulations.gov  index;  however, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  dowmload  from  the  Web  site.  All 
submissions,  including  copyrighted 


material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 
You  may  also  contact  Theda  Kenney  at 
the  address  below  to  obtain  a  copy  of 
the  ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Theda  Kenney  or  Todd  Owen, 

Directorate  of  Standards  and  Guidance, 
OSHA,  U.S.  Department  of  Labor,  Room 
N-3609,  200  Constitution  Avenue  NW., 
Washington,  DC  20210;  telephone  (202) 
693-2222. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
opportrmity  to  comment  on  proposed 
and  continuing  information  collection 
requirements  in  accord  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)(44  U.S.C.  3506(c)(2)(A)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA’s  estimate  of  the  information 
collection  burden  is  accurate.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  OSH  Act)  (29  U.S.C.  651  et 
seq.)  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  Act 
or  for  developing  information  regarding 
the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657).  The  OSH  Act 
also  requires  that  OSHA  obtain  such 
information  with  minimum  burden 
upon  employers,  especially  those 
operating  small  businesses,  and  to 
reduce  to  the  maximum  extent  feasible 
unnecessary  duplication  of  efforts  in 
obtaining  information  (29  U.S.C.  657). 

The  following  sections  describe  who 
uses  the  information  collected  under 
each  requirement,  as  well  as  how  they 
use  it.  The  purpose  of  these 
requirements  is  to  reduce  workers’  risk 
of  death  or  serious  injury  by  ensuring 
that  forging  machines  used  by  them  are 
in  safe  operating  condition,  and  that 
workers  are  able  to  clearly  and  properly 
identify  manually  operated  valves  and 
switches. 

Inspection  of  Forging  Machines, 
Guards,  and  Point-of-Operation 
Protection  Devices  (paragraphs  (a)(2)(i) 
and  (a)(2)(ii)).  Paragraph  (a)(2)(i) 
requires  employers  to  establish  periodic 
and  regular  maintenance  safety  checks 
and  to  develop  and  maintain  a 
certification  record  of  each  inspection. 
The  certification  record  must  include 
the  date  of  the  inspection,  the  signature 


of  the  person  who  performed  the 
inspection,  and  the  serial  number  (or 
other  identifier)  of  the  forging  machine 
inspected.  Under  paragraph  (a)(2)(ii), 
employers  are  to  schedule  regular  and 
frequent  inspections  of  guards  and 
point- of-operation  protection  devices 
and  to  prepare  a  certification  record  of 
each  inspection  that  contains  the  date  of 
the  inspection,  the  signature  of  the 
person  who  performed  the  inspection, 
and  the  serial  number  (or  other 
identifier)  of  the  equipment  inspected. 
These  inspection  certification  records 
provide  assurance  to  employers, 
workers,  and  OSHA  compliance  officers 
that  forging  machines,  guards,  and 
point-of-operation  protection  devices 
have  been  inspected,  and  that  they  will 
operate  properly  and  safely,  thereby 
preventing  impact  injuries  or  death  to 
workers  during  forging  operations. 

These  records  also  provide  the  most 
efficient  means  for  OSHA  compliance 
officers  to  determine  that  an  employer  is 
complying  with  the  Forging  Machines 
Standard. 

Identification  of  Manually  Controlled 
Valves  and  Switches  (paragraphs  (c), 
(h)(3),  (i)(l)and  (i)(2)).  These 
paragraphs  require  proper  and  clear 
identification  of  manually  operated 
valves  and  switches  on  presses, 
upsetters,  boltheading  equipment,  and 
rivet-making  machines,  respectively. 
Marking  valves  and  switches  provide 
information  to  workers  to  help  ensure 
that  they  operate  the  forging  machines 
correctly  and  safely. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  information 
collection  requirements  are  necessary 
for  the  proper  performance  of  the 
Agency’s  functions,  including  whether 
the  information  is  useful; 

•  The  accuracy  of  OSHA’s  estimate  of 
the  burden  (time  and  costs)  of  the 
information  collection  requirements, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

III.  Proposed  Actions 

OSHA  is  requesting  that  OMB  extend 
its  approval  of  the  information 
collection  requirements  contained  in  the 
Standard  on  Forging  Machines  (29  CFR 
1910.218).  The  Agency  is  requesting  to 
retain  its  current  burden  hour  estimate 
of  187,264  hours  associated  with  this 


36834 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Notices 


Standard.  The  Agency  will  summarize 
the  comments  submitted  in  response  to 
this  notice  and  will  include  this 
summary  in  the  request  to  0MB. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Forging  Machines  (29  CFR 
1910.218). 

OMB  Control  Number:  1218-0228. 

Affected  Public:  Business  or  other  for- 
profits. 

Number  of  Respondents:  27,700. 

Number  of  Responses:  1,440,788. 

Frequency  of  Responses:  Bi-weekly. 

Average  Time  per  Response:  Varies 
from  2  minutes  (.03  hour)  for  an 
employer  to  disclose  certification 
records  to  8  minutes  (.13  hour)  for  a 
manufacturing  employee  to  conduct  a 
biweekly  inspection  of  each  forging 
machine  and  guard  or  point-of- 
operation  protection  device. 

Estimated  Total  Burden  Hours: 
187,264. 

Estimated  Cost  Operation  and 
Maintenance):  $0. 

IV.  Public  Participation — Submission  of 
Comments  on  This  Notice  and  Internet 
Access  to  Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  as  follows: 

(1)  electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  eRulemaking  Portal;  (2)  by 
facsimile  (fax);  or  (3)  by  hard  copy.  All 
comments,  attachments,  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  number  (Docket 
No.  OSHA-201 1-0064)  for  the  ICR.  You 
may  supplement  electronic  submissions 
by  uploading  document  files 
electronically.  If  you  wish  to  mail 
additional  materials  in  reference  to  an 
electronic  or  facsimile  submission,  you 
must  submit  them  to  the  OSHA  Docket 
Office  (see  the  section  of  this  notice 
titled  ADDRESSES).  The  additional 
materials  must  clearly  identify  your 
electronic  comments  by  your  name, 
date,  and  the  docket  number  so  the 
Agency  can  attach  them  to  your 
comments. 

Because  of  security  procedures,  the 
use  of  regular  mail  may  cause  a 
significant  delay  in  the  receipt  of 
comments.  For  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  hand,  express 
delivery,  messenger,  or  courier  service, 
please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350,  (TTY  (877)  889- 
5627). 

Comments  and  submissions  are 
posted  without  change  at  http:// 
www.regulations.gov.  Therefore,  OSHA 
cautions  commenters  about  submitting 
personal  information  such  as  social 
security  numbers  and  date  of  birth. 


Although  all  submissions  are  listed  in 
the  http://www.regulations.gov  index, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  download  from  this  Web  site. 

All  submissions,  including  copyrighted 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 
Information  on  using  the  http:// 
www.regulations.gov  Web  site  to  submit 
comments  and  access  the  docket  is 
available  at  the  Web  site’s  “User  Tips” 
link.  Contact  the  OSHA  Docket  Office 
for  information  about  materials  not 
available  from  the  Web  site  and  for 
assistance  in  using  the  Internet  to  locate 
docket  submissions. 

V.  Authority  and  Signature 

David  Michaels,  Ph.D.,  MPH, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  preparation  of  this  notice. 
The  authority  for  this  notice  is  the 
Paperwork  Reduction  Act  of  1995  (44 
U.kc.  3506  et  seq.)  and  Secretary  of 
Labor’s  Order  No.  1-2012  (77  FR  3912). 

Signed  at  Washington,  DC,  on  June  25, 
2014. 

David  Michaels, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health. 

|FR  Doc.  2014-15234  Filed  6-27-14;  8:45  am) 
BILLING  CODE  4510-26-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  OSHA-201 1-0056] 

Voluntary  Protection  Programs 
Information;  Extension  of  the  Office  of 
Management  and  Budget’s  (OMB) 
Approval  of  Information  Collection 
(Paperwork)  Requirements 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 

ACTION:  Request  for  public  comments. 

SUMMARY:  OSHA  solicits  public 
comments  concerning  its  proposal  to 
extend  the  Office  of  Management  and 
Budget’s  (OMB)  approval  of  the 
information  collection  requirements 
contained  in  Voluntary  Protection 
Programs  Information. 

DATES:  Comments  must  be  submitted 
(postmarked,  sent,  or  received)  by 
August  29,  2014. 

ADDRESSES: 

Electronically:  You  may  submit 
comments  and  attachments 
electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  eRulemaking  Portal.  Follow  the 


instructions  online  for  submitting 
comments. 

Facsimile:  If  your  comments, 
including  attachments,  are  not  longer 
than  10  pages  you  may  fax  them  to  the 
OSHA  Docket  Office  at  (202)  693-1648. 

Mail,  hand  delivery,  express  mail, 
messenger,  or  courier  service:  When 
using  this  method,  you  must  submit  a 
copy  of  your  comments  and  attachments 
to  the  OSHA  Docket  Office,  OSHA 
Docket  No.  OSHA-201 1-0056,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration, 

Room  N-2625,  200  Constitution  Avenue 
NW.,  Washington,  DC  20210.  Deliveries 
(hand,  express  mail,  messenger,  and 
courier  service)  are  accepted  during  the 
Department  of  Labor’s  and  Docket 
Office’s  normal  business  hours,  8:15 
a.m.  to  4:45  p.m.,  e.t. 

Instructions:  All  submissions  must 
include  the  Agency  name  and  OSHA 
docket  number  (OSHA-201 1-0056)  for 
the  Information  Collection  Request 
(ICR).  All  comments,  including  any 
personal  information  you  provide,  are 
placed  in  the  public  docket  without 
change,  and  may  be  made  available 
online  at  http://www.regulations.gov. 

For  further  information  on  submitting 
comments  see  the  “Public 
Participation”  heading  in  the  section  of 
this  notice  titled  SUPPLEMENTARY 
INFORMATION. 

Docket:  To  read  or  download 
comments  or  other  material  in  the 
docket,  go  to  http://www.regulations.gov 
or  the  OSHA  Docket  Office  at  the 
address  above.  All  documents  in  the 
docket  (including  this  Federal  Register 
notice)  are  listed  in  the  http:// 
www.regulations.gov  index;  however, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  download  from  the  Web  site.  All 
submissions,  including  copyrighted 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 
You  may  also  contact  Theda  Kenney  at 
the  address  below  to  obtain  a  copy  of 
the  ICR. 

FOR  FURTHER  INFORMATION  CONTACT: 

Ylvonne  Gonzalez,  Acting  Director, 
Office  of  Partnerships  and  Recognition, 
Directorate  of  Cooperative  and  State 
Programs,  OSHA,  U.S.  Department  of 
Labor,  Room  N-3700,  200  Constitution 
Avenue  NW.,  Washington,  DC  20210; 
telephone  (202)  693-2213. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  (i.e.,  employer)  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  public  with  an 
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opportunity  to  comment  on  proposed 
and  continuing  information  collection 
requirements  in  accord  with  the 
Paperwork  Reduction  Act  of  1995  (PRA 
95)  (44  U.S.C.  3506(cK2KA)).  This 
program  ensures  that  information  is  in 
the  desired  format,  reporting  burden 
(time  and  costs)  is  minimal,  collection 
instruments  are  clearly  understood,  and 
OSHA’s  estimate  of  the  information 
collection  burden  is  accurate.  The 
Occupational  Safety  and  Health  Act  of 
1970  (the  OSH  Act)  (29  U.S.C.  651  et 
seq.)  authorizes  information  collection 
by  employers  as  necessary  or 
appropriate  for  enforcement  of  the  OSH 
Act  or  for  developing  information 
regarding  the  causes  and  prevention  of 
occupational  injuries,  illnesses,  and 
accidents  (29  U.S.C.  657).  The  OSH  Act 
also  requires  that  OSH  A  obtain  such 
information  with  minimum  burden 
upon  employers,  especially  those 
operating  small  businesses,  and  to 
reduce  to  the  maximum  extent  feasible 
unnecessary  duplication  of  efforts  in 
obtaining  information  (29  U.S.C.  657). 

The  Voluntary  Protection  Programs 
(VPP)  [47  FR  29025],  adopted  by  OSHA, 
established  the  efficacy  of  cooperative 
action  among  government,  industry,  and 
labor  to  address  employee  safety  and 
health  issues  and  to  expand  employee 
protection.  To  qualify,  employers  must 
meet  OSHA’s  safety  and  health 
management  criteria  which  focus  on 
comprehensive  management  programs 
and  active  employee  involvement  to 
prevent  or  control  worksite  safety  and 
health  hazards.  Employers  who  qualify 
generally  view  OSHA  standards  as  a 
minimum  level  of  safety  and  health 
performance,  and  set  their  own  more 
stringent  standards,  wherever  necessary, 
to  improve  employee  protection. 
Prospective  VPP  worl«ites  must  submit 
an  application  that  includes: 

General  applicant  information  (e.g.,  site, 
corporate,  and  collective  bargaining  contact 
information). 

Injury  and  illness  rate  performance 
information  (i.e.,  number  of  employees  and/ 
or  applicable  contractors  on  site,  type  of 
work  performed  and  products  produced. 
North  American  Industry  Classification 
System  (NAICS)  codes,  and  Recordable 
Injury  and  Illness  Case  Incidence  Rate 
information). 

Safety  and  health  management  program 
information  (i.e.,  description  of  the 
applicant’s  safety  and  health  management 
programs  including  how  the  programs 
successfully  address  management  leadership 
and  employee  involvement,  worksite 
analysis,  hazard  prevention  and  control,  and 
safety  and  health  training). 

OSHA  uses  this  information  to 
determine  whether  an  applicant  is  ready 
for  a  VPP  on-site  evaluation  and  as  a 
verification  tool  during  VPP  on-site 


evaluations.  Without  this  information, 
OSHA  would  be  unable  to  determine 
which  sites  are  ready  for  VPP  status. 

Each  current  VPP  applicant  is  also 
required  to  submit  an  annual  self- 
evaluation  which  addresses  how  that 
applicant  is  continuing  its  adherence  to 
programmatic  requirements. 

In  2008,  OSHA  modified  procedures 
for  VPP  applicants,  OSHA  on-site 
evaluations,  and  annual  participant  self- 
evaluations  for  applicants/participants 
subject  to  OSHA’s  Process  Safety 
Management  (PSM)  Standard. 

Applicants  that  perform  work  that  use 
or  produce  highly  hazardous  chemicals 
exceeding  specified  limits  covered 
under  the  PSM  standard  must  submit 
responses  to  the  PSM  application 
supplement  along  with  their  VPP 
application. 

Once  in  the  VPP,  the  participant  is 
required  to  submit  an  annual  self- 
evaluation  detailing  its  continued 
adherence  to  programmatic 
requirements.  Applicants  covered  under 
the  PSM  standard  are  required  to  submit 
a  PSM  questionnaire,  a  supplemental 
document,  as  part  of  their  annual 
submission.  OSHA  needs  this 
information  to  ensure  that  the 
participant  remains  qualified  to 
participate  in  the  VPP  between  on-site 
evaluations.  Without  this  information, 
OSHA  would  be  unable  to  determine 
whether  applicants  are  maintaining 
excellent  safety  and  health  management 
programs  during  this  interim  period. 

In  2009,  with  the  publication  of  the 
Federal  Register  Notice  (FRN)  (74  FR 
927,  January  9,  2009),  VPP  revised  its 
traditional  focus  on  individual  fixed 
worksites  (site-based)  by  adding  two 
new  ways  to  participate:  Mobile 
workforce  and  corporate.  A  significant 
reorganization  of  the  program  helped 
clarify  the  multiple  participation 
options  now  available. 

Employees  of  VPP  participants  may 
apply  to  participate  in  the  Special 
Government  Employee  (SGE)  Program. 
The  SGE  Program  offers  private  and 
public  sector  safety  and  health 
professionals  and  other  qualified 
participants  the  opportunity  to 
exchange  ideas,  gain  new  perspectives, 
and  grow  professionally  while  serving 
as  full-fledged  team  members  on 
OSHA’s  VPP  on-site  evaluations.  In  that 
capacity,  SGEs  may  review  company 
documents,  assist  with  worksite 
walkthroughs,  interview  employees,  and 
assist  in  preparing  VPP  on-site 
evaluation  reports.  Potential  SGEs  must 
submit  an  application  that  includes: 

•  SGE  Eligibility  Information  Sheet 
(i.e.,  applicant’s  name,  professional; 
credentials,  site/corporate  contact 
information,  etc.); 


•  Gurrent  Resume; 

•  Gonfidential  Financial  Disclosure 
Report  (OGE  Form  450). 

OSHA  uses  the  SGE  Eligibility 
Information  Sheet  to  ensure  that  the 
potential  SGE  works  at  a  VPP  site  and 
meets  the  minimum  eligibility 
qualifications.  The  resume  is  required  to 
provide  a  detailed  description  of  their 
current  duties  and  responsibilities  as 
they  relate  to  safety  and  health  and  the 
implementation  of  an  effective  safety 
and  health  management  program.  The 
OGE  Form  450  is  used  to  ensure  that 
SGEs  do  not  participate  on  on-site 
evaluations  at  VPP  sites  in  which  they 
have  a  financial  interest. 

OSHA  Ghallenge  is  designed  to  reach 
and  guide  employers  and  companies  in 
all  major  industry  groups  who  are 
strongly  committed  to  improving  their 
safety  and  health  management  programs 
and  possibly  pursuing  recognition  in  the 
VPP.  The  Ghallenge  Administrator’s 
application  is  used  to:  (1)  Gonduct  a 
preliminary  analysis  of  the  applicant’s 
knowledge  of  safety  and  health 
management  programs;  and  (2)  make  a 
determination  regarding  the  applicant’s 
qualifications  to  become  a  Ghallenge 
Administrator.  Once  a  Ghallenge 
Administrator  is  approved,  the 
program’s  Administrator  will  review 
each  Ghallenge  candidate’s  application/ 
annual  submissions  to  ensure  that  all 
necessary  information  is  provided,  prior 
to  forwarding  them  to  OSHA’s  National 
Office  for  analysis  and  acceptance. 

II.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  information  collection 
requirements  are  necessary  for  the 
proper  performance  of  the  Agency’s 
functions,  including  whether  the 
information  is  useful; 

•  The  accuracy  of  the  Agency’s 
estimate  of  the  burden  (time  and  costs) 
of  the  information  collection 
requirements,  including  the  validity  of 
the  methodology  and  assumptions  used; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  Ways  to  minimize  the  burden  on 
employers  who  must  comply;  for 
example,  by  using  automated  or  other 
technological  information  collection 
and  transmission  techniques. 

III.  Proposed  Actions 

OSHA  proposes  to  extend  0MB ’s 
approval  of  the  collection  of  information 
(paperwork)  requirements  necessitated 
by  the  Voluntary  Protection  Programs. 
The  Agency  is  requesting  an  adjustment 
in  the  burden  horns  from  115,360  to 
112,210,  a  total  decrease  of  3,150  hours. 
The  Agency  will  summarize  the 
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comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  these  information  collection 
requirements. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Voluntary  Protection  Programs 
Information. 

OMB  Control  Number:  1218-0239. 
Affected  Public:  Business  or  other  for- 
profits;  individuals  or  households; 
Federal  government;  state,  local  or  tribal 
government. 

Number  of  Respondents: 

VPP 

300  Applications 
75  Process  Safety  Management 
Applications 

1 ,700  Annual  Self-Evaluations 
425  (PSM)  Annual  Self-Evaluations/ 
Supplemental  Questionnaire 
Challenge 

14  Challenge  Administrator’s 
Applications 

210  Challenge  Participant’s 
Applications 

210  Challenge  Annual  Self- 
Evaluations 

Special  Government  Employees 
900  SGE  Eligibility  Information 
Sheets 

900  Resumes 

300  Confidential  Financial  Disclosure 
Forms  (OGE-Form  450) 

Number  of  Respondents:  5,034. 
Frequency  of  Responses:  VPP 
applications  and  Ghallenge 
Administrator’s  and  Participant 
applications  are  submitted  once;  VPP 
and  Challenge  Annual  Self-Evaluations 
are  submitted  annually,  and  SGE 
applications  are  submitted  once  every 
three  years. 

Total  Responses:  5,034. 

Average  Time  per  Response: 

VPP  General 

200  hours  for  VPP  Applications 
20  hours  for  VPP  Annual  Evaluations 
Process  Safety  Management 
40  hours  for  Applications 
20  hours  for  Annual  Evaluations 
Challenge 

5  hours  for  Challenge  Administrator’s 
Applications 

10  hours  for  Challenge  Candidate 
Applications 

20  hours  for  Challenge  Annual 
Evaluations 

Special  Government  Employees  (SGE) 

10  minutes  (.13  hour)  for  SGE 
Eligibility  Information  Sheet 
30  minutes  (.50  hour)  for  SGE  Resume 
30  minutes  (.50  hour)  for  Gonfidential 
Financial  Disclosure  Form 
Estimated  Total  Burden  Hours: 
112,210. 

Estimated  Cost  (Operation  and 
Maintenance):  $0. 


IV.  Public  Participation — Submission  of 
Comments  on  This  Notice  and  Internet 
Access  to  Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  as  follows: 

(1)  Electronically  at  http:// 
www.regulations.gov,  which  is  the 
Federal  eRulemaking  Portal;  (2)  by 
facsimile  (fax);  or  (3)  by  hard  copy.  All 
comments,  attachments,  and  other 
material  must  identify  the  Agency  name 
and  the  OSHA  docket  number  (Docket 
No.  OSHA-201 1-0056)  for  the  ICR.  You 
may  supplement  electronic  submissions 
by  uploading  document  files 
electronically.  If  you  wish  to  mail 
additional  materials  in  reference  to  an 
electronic  or  facsimile  submission,  you 
must  submit  them  to  the  OSHA  Docket 
Office  (see  the  section  of  this  notice 
titled  ADDRESSES).  The  additional 
materials  must  clearly  identify  your 
electronic  comments  by  your  name, 
date,  and  the  docket  number  so  the 
Agency  can  attach  them  to  your 
comments. 

Because  of  security  procedures,  the 
use  of  regular  mail  may  cause  a 
significant  delay  in  the  receipt  of 
comments.  For  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  hand,  express 
delivery,  messenger,  or  courier  service, 
please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350,  (TTY  (877)  889- 
5627). 

Comments  and  submissions  are 
posted  without  change  at  http:// 
www.regulations.gov.  Therefore,  OSHA 
cautions  commenters  about  submitting 
personal  information  such  as  social 
security  numbers  and  date  of  birth. 
Although  all  submissions  are  listed  in 
the  http://www.regulations.gov  index, 
some  information  (e.g.,  copyrighted 
material)  is  not  publicly  available  to 
read  or  download  from  this  Web  site. 

All  submissions,  including  copyrighted 
material,  are  available  for  inspection 
and  copying  at  the  OSHA  Docket  Office. 
Information  on  using  the  http:// 
www.regulations.gov  Web  site  to  submit 
comments  and  access  the  docket  is 
available  at  the  Web  site’s  “User  Tips’’ 
link.  Contact  the  OSHA  Docket  Office 
for  information  about  materials  not 
available  from  the  Web  site,  and  for 
assistance  in  using  the  Internet  to  locate 
docket  submissions. 

V.  Authority  and  Signature 

David  Michaels,  Ph.D.,  MPH, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health, 
directed  the  preparation  of  this  notice. 
The  authority  for  this  notice  is  the 
Paperwork  Reduction  Act  of  1995  (44 


U.S.C.  3506  et  seq.)  and  Secretary  of 
Labor’s  Order  No.  4-2012  (75  FR  3912). 

Signed  at  Washington,  DC,  on  June  25, 
2014. 

David  Michaels, 

Assistant  Secretary  of  Labor  for  Occupational 
Safety  and  Health . 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

Notice  of  Information  Collection 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 

Notice:  (14-050). 

ACTION:  Notice  of  information  collection. 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  to  take  this  opportunity 
to  comment  on  the  “Generic  Clearance 
for  the  Collection  of  Qualitative 
Feedback  on  Agency  Service  Delivery” 
for  approval  under  the  Paperwork 
Reduction  Act  (PRA)  (44  U.S.C.  3501  et. 
seq.).  This  collection  was  developed  as 
part  of  a  Federal  Government-wide 
effort  to  streamline  the  process  for 
seeking  feedback  from  the  public  on 
service  delivery.  This  notice  announces 
our  intent  to  submit  this  collection  to 
OMB  for  approval  and  solicits 
comments  on  specific  aspects  for  the 
proposed  information  collection, 

DATES:  Consideration  will  be  given  to  all 
comments  received  within  30  days  after 
from  the  date  of  this  publication. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  NASA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Frances  Teel,  NASA  PRA 
Clearance  Officer,  NASA  Headquarters, 
300  E  Street  SW.,  Mail  Code  JFOOOO, 
Washington,  DC  20546  or 
frances.c.teel@nasa.gov. 

Title:  Extension  of  the  Generic 
Clearance  for  the  Collection  of 
Qualitative  Feedback  on  Agency  Service 
Delivery. 

OMB  Control  number:  2700-0153. 

Abstract:  The  proposed  information 
collection  activity  provides  a  means  to 
garner  qualitative  customer  and 
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stakeholder  feedback  in  an  efficient, 
timely  manner,  in  accordance  with  the 
Administration’s  commitment  to 
improving  service  delivery.  By 
qualitative  feedback  we  mean 
information  that  provides  useful 
insights  on  perceptions  and  opinions, 
but  are  not  statistical  surveys  that  yield 
quantitative  results  that  can  be 
generalized  to  the  population  of  study. 
This  feedback  will  provide  insights  into 
customer  or  stakeholder  perceptions, 
experiences  and  expectations,  provide 
an  early  warning  of  issues  with  service, 
or  focus  attention  on  areas  where 
communication,  training  or  changes  in 
operations  might  improve  delivery  of 
products  or  services.  These  collections 
will  allow  for  ongoing,  collaborative  and 
actionable  communications  between  the 
Agency  and  its  customers  and 
stakeholders.  It  will  also  allow  feedback 
to  contribute  directly  to  the 
improvement  of  program  management. 

The  solicitation  of  feedback  will  target 
areas  such  as:  Timeliness, 
appropriateness,  accuracy  of 
information,  courtesy,  efficiency  of 
service  delivery,  and  resolution  of 
issues  with  service  delivery.  Responses 
will  be  assessed  to  plan  and  inform 
efforts  to  improve  or  maintain  the 
quality  of  service  offered  to  the  public. 

If  this  information  is  not  collected,  vital 
feedback  from  customers  and 
stakeholders  on  the  Agency’s  services 
will  be  unavailable. 

The  Agency  will  only  submit  a 
collection  for  approval  under  this 
generic  clearance  if  it  meets  the 
following  conditions: 

•  The  collections  are  voluntary; 

•  The  collections  are  low-burden  for 
respondents  (based  on  considerations  of 
total  burden  hours,  total  number  of 
respondents,  or  burden-hours  per 
respondent)  and  are  low-cost  for  both 
the  respondents  and  the  Federal 
Government; 

•  The  collections  are  non- 
controversial  and  do  not  raise  issues  of 
concern  to  other  Federal  agencies; 

•  Any  collection  is  targeted  to  the 
solicitation  of  opinions  from 
respondents  who  have  experience  with 
the  program  or  may  have  experience 
with  the  program  in  the  near  future; 

•  Personally  identifiable  information 
(PII)  is  collected  only  to  the  extent 
necessary  and  is  not  retained; 

•  Information  gathered  will  be  used 
only  internally  for  general  service 
improvement  and  })rogram  management 
j)urj)osos  and  is  not  intended  for  release 
outside  of  the  agency; 

•  Information  gathered  will  not  be 
used  for  the  ])urpose  of  substantially 
informing  influential  policy  decisions; 
and 


•  Information  gathered  will  yield 
qualitative  information;  the  collections 
will  not  be  designed  or  expected  to 
yield  statistically  reliable  results  or  used 
as  though  the  results  are  generalizable  to 
the  population  of  study. 

Feedback  collected  under  this  generic 
clearance  provides  useful  information, 
but  it  does  not  yield  data  that  can  be 
generalized  to  the  overall  population. 
This  type  of  generic  clearance  for 
qualitative  information  will  not  be  used 
for  quantitative  information  collections 
that  are  designed  to  yield  reliably 
actionable  results,  such  as  monitoring 
trends  over  time  or  documenting 
program  performance.  Such  data  uses 
require  more  rigorous  designs  that 
address:  The  target  population  to  which 
generalizations  will  be  made,  the 
sampling  frame,  the  sample  design 
(including  stratification  and  clustering), 
the  precision  requirements  or  power 
calculations  that  justify  the  proposed 
sample  size,  the  expected  response  rate, 
methods  for  assessing  potential  non¬ 
response  bias,  the  protocols  for  data 
collection,  and  any  testing  procedures 
that  were  or  will  be  undertaken  prior  to 
fielding  the  study.  Depending  on  the 
degree  of  influence  the  results  are  likely 
to  have,  such  collections  may  still  be 
eligible  for  submission  for  other  generic 
mechanisms  that  are  designed  to  yield 
quantitative  results. 

As  a  general  matter,  information 
collections  will  not  result  in  any  new 
system  of  records  containing  privacy 
information  and  will  not  ask  questions 
of  a  sensitive  nature,  such  as  sexual 
behavior  and  attitudes,  religious  beliefs, 
and  other  matters  that  are  commonly 
considered  private. 

Current  Actions:  Extension  of 
approval  for  a  collection  of  information. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals  and 
Households,  Businesses  and 
Organizations,  State,  Local,  or  Tribal 
Government. 

Below  we  provide  projected  average 
estimates  for  the  next  three  years: 

Average  Expected  Annual  Number  of 
activities:  60. 

Average  number  of  Respondents  per 
Activity:  300. 

Annual  responses:  18,000. 

Frequency  of  Response:  Once  per 
request. 

Average  minutes  per  response:  5. 

Rurden  hours:  1 ,500. 

Request  for  Comments:  Gomments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  tbe 
re(juest  forOMB  aj)proval.  Ciomments 
are  invited  on:  (a)  Wbetber  tbe 
collection  of  information  is  necessary 
for  tbe  proj)er  performance  of  tbe 
functions  of  tbe  agency,  including 


whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency’s  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information.  Brnden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  to  develop, 
acquire,  install  and  utilize  technology 
and  systems  for  the  purpose  of 
collecting,  validating  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  to  train 
personnel  and  to  be  able  to  respond  to 
a  collection  of  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

All  written  comments  will  be 
available  for  public  inspection  at: 
Regulations.gov. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
control  number. 

Frances  Teel, 

NASA  PRA  Clearance  Officer. 

IFR  Doc.  2014-15229  Filed  6-27-14;  8:45  am] 

BILLING  CODE  7510-1 3-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-341;  NRC-2014-0109] 

DTE  Electric  Company;  Fermi  2 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Intent  to  prepare  an 
environmental  impact  .statement  and 
conduct  the  scoping  process;  public 
meetings  and  opportunity  to  comment. 

summary:  lyi'E  Electric  Company  (DTI']) 
lias  submitted  an  application  for 
renewal  of  Facility  0])erating  License 
NFF— 43  for  an  additional  20  years  of 
operation  at  Fermi  2.  The  current 
operating  licen.se  for  Fermi  2  exjiire.s  at 
midnigbt  on  March  20,  2025.  h’errni  2  is 
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located  in  Frenchtown  Township, 
Monroe  County,  Michigan.  The  purpose 
of  this  notice  is  to  inform  the  public  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  will  be  preparing  an 
environmental  impact  statement  (EIS) 
related  to  the  review  of  the  license 
renewal  application  and  to  provide  the 
public  an  opportunity  to  participate  in 
the  environmental  scoping  process. 
DATES:  Submit  comments  by  August  29, 
2014.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  Commission  is  able  to  ensure 
consideration  only  for  comments 
received  before  this  date. 

ADDRESSES:  You  may  submit  comments 
by  any  of  the  following  methods  (unless 
this  document  describes  a  different 
method  for  submitting  comments  on  a 
specific  subject): 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.reguIations.gov  and  search 
for  Docket  ID  NRC-20 14-0 109.  Address 
questions  about  NRC  dockets  to  Carol 
Gallagher;  telephone:  301-287-3422; 
email:  Carol.Gallagher@nrc.gov.  For 
technical  questions,  contact  the 
individual  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

•  Mail  comments  to:  Cindy  Bladey, 
Office  of  Administration,  Mail  Stop: 
3WFN-06-A44M,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 

DC  20555-0001. 

For  additional  direction  on  obtaining 
information  and  submitting  comments, 
see  “Obtaining  Information  and 
Submitting  Comments”  in  the 

SUPPLEMENTARY  INFORMATION  section  of 
this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Perkins,  Environmental  Project 
Manager,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  telephone:  301-415-2375,  email: 
l^slie. Perkins@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Obtaining  Information  and 
Submitting  Comments 

A.  Obtaining  Information 

Please  refer  to  Docket  ID  NRC-2014- 
0109  when  contacting  the  NRC  about 
the  availability  of  information  regarding 
this  document.  You  may  acce.ss 
information  related  to  this  document  by 
any  of  the  following  methods: 

•  Federal  Rulemaking  Web  site:  Co  to 
http://www.regulations.gov  and  search 
for  Docket  II)  NRC-2014-0109. 

•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  ol)tain  puhlicly- 
availahle  d()c:iiments  otiline  in  the 


ADAMS  Public  Documents  collection  at 
http://www.nrc.gov/reading-rm/ 
adams.html.  To  begin  the  search,  select 
“ADAMS  Public  Documents”  and  then 
select  “Regin  Web-based  ADAMS 
Search.”  For  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
Document  Room  (PDR)  reference  staff  at 
1-800-397^209,  301-415-4737,  or  by 
email  to  pdr.resource@nrc.gov.  The 
ADAMS  accession  number  for  each 
document  referenced  in  this  docvunent 
(if  that  document  is  available  in 
ADAMS)  is  provided  the  first  time  that 
a  document  is  referenced.  DTE’s 
application  for  renewal  can  be  found  in 
ADAMS  under  ADAMS  Accession  Nos. 
ML14121A554  and  ML14156A237. 

•  NRC’s  PDR;  You  may  examine  and 
purchase  copies  of  public  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

B.  Submitting  Comments 

Please  include  Docket  ID  NRC-2014- 
0109  in  the  subject  line  of  your 
comment  submission,  in  order  to  ensure 
that  the  NRC  is  able  to  make  your 
comment  submission  available  to  the 
public  in  this  docket. 

The  NRC  cautions  you  not  to  include 
identifying  or  contact  information  that 
you  do  not  want  to  be  publicly 
disclosed  in  your  comment  submission. 
The  NRC  will  post  all  comment 
submissions  at  http:// 
www.regulations.gov  as  well  as  enter  the 
comment  submissions  into  ADAMS. 

The  NRC  does  not  routinely  edit 
comment  submissions  to  remove 
identifying  or  contact  information. 

If  you  are  requesting  or  aggregating 
comments  from  other  persons  for 
submission  to  the  NRC,  then  you  should 
inform  those  persons  not  to  include 
identifying  or  contact  information  that 
they  do  not  want  to  be  publicly 
disclosed  in  their  comment  submission. 
Your  request  should  state  that  the  NRC 
does  not  routinely  edit  comment 
submissions  to  remove  such  information 
before  making  the  comment 
submissions  available  to  the  public  or 
entering  the  comment  submis.sions  into 
ADAMS. 

II.  Discussion 

The  application  for  license  renewal, 
dated  April  24,  2014,  was  submitted 
j)ur.suant  to  Part  54  of  Title  10  of  the 
Code  of  Federal  Regulations  (10  CFR), 
wbic:b  included  an  environmental 
report  (ER).  A  separate  notice  of  receipt 
and  availal)ility  of  the  apjdication  was 
])nblisbed  in  the  Federal  Register  on 
May  12,  2014  (79  FK  27003).  A  notice 
of  acceptance  for  docketing  of  the 
application  and  o])portnnity  for  bearing 


regarding  renewal  of  the  facility 
operating  license  was  published  on  June 
18,  2014,  in  the  Federal  Register  (79  FR 
34787).  The  purpose  of  this  notice  is  to 
inform  the  public  that  the  NRC  will  be 
preparing  an  EIS  related  to  the  review 
of  the  license  renewal  application  and 
to  provide  the  public  an  opportunity  to 
participate  in  the  environmental 
scoping  process,  as  defined  in  10  CFR 
51.29. 

As  outlined  in  36  CFR  800.8, 
“Coordination  With  the  National 
Environmental  Policy  Act,”  the  NRC 
plans  to  coordinate  compliance  with 
Section  106  of  the  National  Historic 
Preservation  Act  (NHPA)  in  meeting  the 
requirements  of  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  Pursuant  to  36  CFR  800.8(c), 
the  NRC  intends  to  use  its  process  and 
documentation  for  the  preparation  of 
the  EIS  on  the  proposed  action  to 
comply  with  Section  106  of  the  NHPA 
in  lieu  of  the  procedures  set  forth  at  36 
CFR  800.3  through  800.6. 

In  accordance  with  10  CFR  51.53(c) 
and  10  CFR  54.23,  DTE  submitted  the 
ER  as  part  of  the  application.  The  ER 
was  prepared  pursuant  to  10  CFR  Part 
51  and  is  publicly  available  in  ADAMS 
under  Accession  Nos.  ML14121A538, 
ML14121A539,  and  ML14121A540.  The 
ER  may  also  be  viewed  on  the  Internet 
at  http://www.nrc.gov/reactors/ 
operating/licensing/renewal/ 
applications/fermi.html.  In  addition, 
paper  copies  of  the  ER  are  available  for 
public  review  near  the  site  at  the  Ellis 
Library  and  Reference  Center,  3700 
South  Cluster  Road,  Monroe,  Michigan 
48161. 

This  document  advises  the  public  that 
the  NRC  intends  to  gather  the 
information  necessary  to  prepare  a  plant 
specific  supplement  to  the  NRC’s 
“Generic  Environmental  Impact 
Statement  (GEIS)  for  License  Renewal  of 
Nuclear  Plants”(NUREG— 1437,  Revision 
1),  related  to  the  review  of  the 
application  for  renewal  of  the  Fermi  2 
operating  license  for  an  additional  20 
years. 

Possible  alternatives  to  the  proposed 
action  (licen.se  renewal)  include  no 
action  and  reasonable  alternative  energy 
sources.  The  NRC  is  recpiired  by  10  CFR 
51.95  to  ])repare  a  supplement  to  the 
GEIS  in  connection  with  the  renewal  of 
an  o])erating  license.  This  notice;  is 
being  published  in  accordance  with 
NEPA  and  the  NRC’s  regulations  Ibnnd 
at  10  CFR  Part  51. 

Tin;  NRC  will  first  conduct  a  scoping 
jnoce.ss  for  tbe  .snppl(;nient  to  tin;  GEIS 
and,  as  soon  as  practicable;  tbe;re;afte;r, 
will  pre;pare;  <i  elraft  siq)ple;me;nt  te;  tin; 
GEIS  fe)r  pnblie;  e:e)inme;nt.  I'artie;ipatie)n 
in  tbe;  se:e)j)ing  |)re)e:e;.ss  by  me;nibe;rs  e)f 
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the  public  and  local.  State,  tribal,  and 
Federal  government  agencies  is 
encouraged.  The  scoping  process  for  the 
supplement  to  the  GEIS  will  be  used  to 
accomplish  the  following: 

a.  Define  the  proposed  action,  which 
is  to  be  the  subject  of  the  supplement  to 
the  GEIS; 

b.  Determine  the  scope  of  the 
supplement  to  the  GEIS  and  identify  the 
significant  issues  to  be  analyzed  in 
depth; 

c.  Identify  and  eliminate  from 
detailed  study  those  issues  that  are 
peripheral  or  that  are  not  significant; 

d.  Identify  any  environmental 
assessments  and  other  ElSs  that  are 
being  or  will  be  prepared  that  are 
related  to,  but  are  not  part  of,  the  scope 
of  the  supplement  to  the  GEIS  being 
considered; 

e.  Identify  other  environmental 
review  and  consultation  requirements 
related  to  the  proposed  action; 

f.  Indicate  the  relationship  between 
the  timing  of  the  j)roj)aration  of  the 
eiivironuKmtal  analy.ses  and  the 
Goinnii.ssioii’s  tentative  ])lanning  and 
decision-making  schedule; 

g.  Identify  any  coo|)(!rating  agenciiis 
and,  as  a|)|)ropriate,  allocate 
assignments  for  |)re|)aration  and 
schedules  lor  completing  the 

sn PI ) lenient  to  the  ( iEIS  to  the  NK(  i  and 
any  cooperating,  agencies;  and 

h.  I  tesci'ihe  how  the  supplement  to 
the  ( Il'il.S  will  he  prepared  and  include 
any  contractor  assistance  to  he  used. 

The  NK(  i  invites  the  lollowing,  entities 
to  participate  in  sco|)ing,: 

a.  The  applicant ,  I  t'I'I'i; 

h.  Any  Federal  agency  which  has 
jurisdiction  hy  law  or  s|iecial  ex|)ertise 
with  respect  to  any  environmental 
imjiact  involved  or  which  is  ant hori/.ed 
to  develop  and  enlorce  relevant 
environmental  standards; 

c.  Allected  .State  and  local  agencies, 
including  those  authorized  to  develop 
and  enforce  relevant  environmental 
standards; 

d.  Any  affected  Indian  tribe; 

e.  Any  jierson  who  has  recpiested  an 
opportunity  to  jiarticipate  in  the  scoping 
process;  and 

f.  Any  person  who  has  petitioned  or 
intends  to  petition  for  leave  to  intervene 
in  the  proceeding  or  who  has  been 
admitted  as  a  party  to  the  proceeding. 

III.  Public  Scoping  Meeting 

In  accordance  with  10  CFR  51.26,  the 
scoping  process  for  an  EIS  may  include 
a  public  scoping  meeting  to  help 
identify  significant  issues  related  to  a 
proposed  activity  and  to  determine  the 
scope  of  issues  to  be  addressed  in  an 
EIS.  The  NRG  has  decided  to  hold 
public  meetings  for  the  Fermi  2  license 


renewal  supplement  to  the  GEIS.  The 
scoping  meetings  will  be  held  on  July 
24,  2014,  and  there  will  be  two  sessions 
to  accommodate  interested  persons.  The 
first  session  will  convene  at  2:00  p.m. 
and  will  continue  until  4:00  p.m.,  as 
necessary.  The  second  session  will 
convene  at  7:00  p.m.,  with  a  repeat  of 
the  overview  portions  of  the  meeting, 
and  will  continue  until  9:00  p.m.,  as 
necessary.  Both  sessions  will  be  held  at 
the  Monroe  County  Community  College, 
La-Z-Boy  Center,  Meyer  Theater,  1555 
South  Raisinville  Road,  Monroe, 
Michigan  48161. 

Both  meetings  will  be  transcribed  and 
will  include:  (1)  An  overview  by  the 
NRG  staff  of  the  NEPA  environmental 
review  process,  the  proposed  scope  of 
the  supplement  to  the  GEIS,  and  the 
proposed  review  schedule;  and  (2)  the 
opportunity  for  interested  government 
agencies,  organizations,  and  individuals 
to  .submit  comments  or  .suggestions  on 
the  environmental  issues  or  the 
jirojjosed  .scope  of  the  snjiplement  to  the 
Gl'ilS.  Additionally,  the  NRti  staff  will 
host  informal  di.scnssions  one  hour 
jirior  to  the  start  of  each  session  at  the 
same  location.  No  formal  comments  on 
the  iiropo.sed  scope  of  the  sn|)plement  to 
the  ( iFI.S  will  he  accepted  (hiring  the 
iiiformal  discussions.  To  he  considered, 
comments  must  he  provided  either  at 
the  traiiscrihed  pnhiic  meeting, s  or  in 
writing,,  as  di.scns.sed  ahove. 

l‘ei.sons  may  register  to  attend  or 
jiresent  oral  comments  at  the  meeting, s 
on  the  scope  ol  the  Nld'A  review  liy 
contacting,  the  NK(  i  Project  Manag,ei, 

Ms.  I.eslie  Perkins,  hy  telephone  at  I 
(too  0hlt-,')(»42,  extension  2.175,  or  hy 
email  at  no  later 

than  jnly  (t,  20M.  Memhers  of  the  pnhiic 
may  also  register  to  sjieak  at  the  meeting, 
within  15  mi  mites  of  t  he  start  of  each 
session,  hidividnal  oral  comments  may 
he  limited  hy  the  time  availahle, 
de|)eiiding  on  the  nnniher  of  persons 
who  regi.ster.  Memhers  of  the  pnhiic 
who  have  not  registered  may  also  have 
an  op|)ortnnity  to  sjieak  if  time  jiermits. 
Pnhiic  comments  will  he  considered  in 
the  .scoping  proce.ss  for  the  siipjilement 
to  the  GEIS.  Ms.  Perkins  will  need  to  he 
contacted  no  later  than  July  14,  2014,  if 
special  equipment  or  accommodations 
are  needed  to  attend  or  present 
information  at  the  public  meeting  so 
that  the  NRG  staff  can  determine 
whether  the  request  can  be 
accommodated. 

Participation  in  the  scoping  process 
for  the  supplement  to  the  GEIS  does  not 
entitle  participants  to  become  parties  to 
the  proceeding  to  which  the  supplement 
to  the  GEIS  relates.  Matters  related  to 
participation  in  any  hearing  are  outside 


the  scope  of  matters  to  be  discussed  at 
this  public  meeting. 

At  the  conclusion  of  the  scoping 
process,  the  NRG  will  prepare  a  concise 
summary  of  the  determination  and 
conclusions  reached,  including  the 
significant  issues  identified,  and  will 
send  a  copy  of  the  summary  to  each 
participant  in  the  scoping  process.  The 
summary  will  also  be  available  for 
inspection  in  ADAMS.  The  NRG  staff 
will  then  prepare  and  issue  for  comment 
the  draft  supplement  to  the  GEIS,  which 
will  be  the  subject  of  a  separate  notice 
and  separate  public  meetings.  Copies 
will  be  available  for  public  inspection  at 
the  above-mentioned  addresses. 

After  receipt  and  consideration  of  the 
comments,  the  NRG  will  prepare  a  final 
supplement  to  the  GEIS,  which  will  also 
be  available  for  public  inspection. 

Dated  at  Rockville,  Maryland,  this  20th  day 
of  June  2014. 

For  the  Nuclear  Regulatory  (ioininission. 
Hriaii  Wiltick,  Cihinf, 

Pvojvcts  Hnincli  2,  Division  of  I. icons*; 
Hcncwol,  Offict;  of  Nncicor  H(;(i(:lor 
Hcfinlolion. 

II'K  Doc.  Zdl'l  I!)ZI11  iMliidl.  n  I -I;  (1:41)11111 1 
BILLING  CODE  7590  01  P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

STATUS:  ( ilosed  Meeting,. 

PI  ACE:  lot)  1'  .Street  Nfi.,  W;i!;liiii)-,l(iii. 

DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  liiiie  2.1),  2014  ill  2  |).m. 

CHANGE  IN  THE  MEETING:  Addilioiiiil  Hem. 
FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  |70  FK  25822,  |mie  2.4, 
201 4  |. 

The  following  niiiller  will  iilso  lie 
considered  diiring  the  2  |).ni.  ( ilosed 
Meeting  scheduled  foi  Tlimsdiiy,  |nne 
26,2014: 

A  civil  litigiitioii  iiiiitter 
The  General  Gounsel  of  the 
Gommi.ssion,  or  her  designee,  liiis 
certified  that,  in  her  opinion,  one  or 
more  of  the  exemptions  as  set  forth  in 
5  U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (7), 
(9)(ii)  and  (10),  permit  consideration  of 
the  scheduled  matter  at  the  Closed 
Meeting. 

Commissioner  Aguilar,  as  duty 
officer,  voted  to  consider  the  item  listed 
for  the  Closed  Meeting  in  closed 
session,  and  determined  that  no  earlier 
notice  thereof  was  possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
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scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact  the  Office 
of  the  Secretary  at  (202)  551-5400. 

Dated:  June  26,  2014. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doc.  2014-15394  Filed  6-26-14;  4:15  pm] 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-72460] 

Order  Directing  the  Exchanges  and  the 
Financiai  industry  Reguiatory 
Authority  To  Submit  a  Tick  Size  Pilot 
Plan 

June  24,  2014. 

Notice  is  herel)y  given  that,  j)ursuant 
to  S(!Ction  llA(a)(3)(H)  of  Securities 
fixchange  Act  of  1034  (“Act”),'  tlie 
Securities  and  i‘!xciiange  (loinmission 
(“f  loininission”)  orders  llu;  ItA'I'.S 
I'lxcliaiige,  Inc.,  MA'I'.S  Y-I'!xchange,  Inc., 

( liicago  .Slock  I'ixcliange,  Inc.,  Id  )( lA 
I'ixcliange,  Inc.,  ld)(iX  I'ixcliange,  Inc., 

The  Na.s(la(|  .Slock  Markel  l.l.t!,  Niis(l;i(| 
OMX  HX.  Nas(l;i(|  OMX  I'hlx,  Nalional 
.Slock  l'ixcliinij’,e,  Inc.,  New  York  .Slock 
I'ixcli.'iiijM!  I.l.t  i,  NY.^iF  Area,  Inc,,  NY.SF 
MKT  I.l.t  i,  and  I'inaiicial  liidusli  Y 
KejMilaloiy  Anllioiily,  Inc.  ("I'INKA”) 
(colled  ively  llie  “I'ai  lici|)anls'’  and 
individnally  a  “l'arlici|):nir’)  lo  acl 
joi  III  I  y  ill  developi  Ilf,  and  ii  I  i  ii)',  wil  li  I  he 
( ioniiiii.'isioii  a  nalional  markel  .syslein 
plan  lo  iiiipleiiieni  a  |iilol  prop, ram  llial, 
anioiif,  oilier  lliiiif,.*;,  would  widen  llie 
(|nolinf,  and  Iradiiif,  increnieiil.s  lor 
cerl.'iin  .sni.ill  capilali/.alion  .slocks  as 
descrihed  in  delail  lielow  (“Tick  .Si/.e 
I’ilol  rian”).  rlie  Tick  .Size  I’ilol  I’lan 
should  he  tiled  wilh  the  ( iomniission 
pursuant  to  Ride  tiOM  under  the  Acl  ^  no 
later  than  AngnsI  25,  2014. 

I.  Ilcickgnuind 

I’rior  to  im|)lemenling  decimal  pricing 
in  April  2001,  the  U.S.  e<|nily  markets 
used  fractions  as  minimum  pricing 
increments.  In  the  lOOOs,  the 
(lommi.ssion  began  to  re-examine  the 
fractional  pricing  structure,  and  in  1994, 
the  (Commission  .staff  issued  a  report 


’  Section  llA(a)(3)(B)  anthori7.e.s  the  Commission, 
in  furtherance  of  its  statutory  directive  to  facilitate 
the  establishment  of  a  national  market  system,  by 
rule  or  order,  “to  authorize  or  require  self- 
regulatory  organizations  to  act  jointly  with  respect 
to  matters  as  to  which  they  share  authority  under 
(the  Act]  in  planning,  developing,  operating,  or 
regulating  a  national  market  system  (or  a  subsystem 
thereof)  or  one  or  more  facilities  thereof.”  15  U.S.C. 
78k-l  (a)(3)(B). 

2  17  CFR  242.608. 


(the  “Market  2000  Report”)  on  the 
equities  markets  that,  among  other 
things,  expressed  concern  that  the  then- 
existing  l/8th  of  a  dollar  minimum 
pricing  increment  was  “caus[ing] 
artificially  wide  spreads  and  hinder  [ing] 
quote  competition,”  leading  to  excessive 
profits  for  market  makers.^  In  the 
Market  2000  Report,  the  Commission 
staff  also  expressed  concern  that 
fractional  pricing  put  the  U.S.  equity 
markets  at  a  competitive  disadvantage  to 
foreign  equity  markets  that  used 
decimal  pricing  increments.  The 
Commission  used  these  findings  as  part 
of  a  public  discussion  on  whether  the 
U.S.  equity  markets  should  adopt  a 
lower  fractional  minimum  tick  size  or 
adopt  decimal  pricing. 

At  the  same  time,  the  exchanges  and 
NASDAQ  (the  predecessor  to  The 
Nasdaq  Stock  Market  LLC)  began  to 
implement  lower  tick  sizes,  generally  to 
1/1()th  of  .$1 .()().'’  The  Commission,  the 
exchanges  and  NA.SDAQ  helieviid  that 
the  reductions  in  tick  size  would 
provide  nmltiple  henefils  to  the  e(|nity 
niarkels,  including  heller  pricing  and 
j’realer  liipiidily. 

In  janiiary  21)1)1),  Ihe  ( iomniis.sion 
ordered  the  exchaiif.es  anil  NA.SI)  (the 
predecessor  lo  I'INKA)  lo  siihniil  a 
decimali/.i'ition  jilan  dial  would 
iiiiplenieni  decimal  priciiif,  in  certain 
seciirilies  hy  July  2()()().'*  Throiif,hoiil 
21)110,  I  he  ( ii  nil  mission  :md  Ihe  sel  I 
lefjdalory  oif,ani/.:il  ioii.s  (“.SR(  ).s”) 
worked  lo  pha.se  mil  haclioiial  priciiif, 
and  pha.se  in  decimal  prici ii)’.*’ The 

'  .S'rc  .Sill  III  II  inn  II 1 1(1  I'lxi  liiiii|’,ii  I  liiiiiiiijiiiijiiii, 
Minimi  Xllllll:  An  I'Ixinniiniliiiii  iil  I  jiiiniil  Ci|iiilv 
Miiilnt  I  lnvnlii|ninnilii  (  lll'M) 

'*  .S'i'i'  .Sni  III  11  inn  Fxi.lnni|Mi  Ait  Kniniiiin  Niiii.  SI  I  I  It 
(Aii(’,inil  211.  I'I‘I2).  !i7  IK  4(1484  (.Siiflinnlini  it,  I‘I'I2) 
(.Sl<  Aninx  'll  II'/)  (( liilin  iiff iiivi iq’,  |nii|iiiiinil  i nin 
I  liiiiU',n  mini  i  Ilf,  III  iiinniiilinni  ill!  Ill  in  In  12'/ 
niiihiiiiiiii  inii  liinnil  i;lniiif,nfi);  SilS'/l  (Miiy  I'l'l/). 
(.2  I  K  2S(.82  (Mnv 'I.  I'l'l/)  I.SK  Ainnx  '1/  14) 

(( Irilni  gniiiliii)',  iiff  invni  In  |irn|ii>iinil  niln  i:lnni)’,n 
inliiliiif.  In  Innliiig  ill  l/l(>lli  ni  .SI. (Ill):  ;i88<l'/ 

(Aiif.iisl  I ,  I'MI'/),  (.2  I  K  4284/  (Aiif.iiKl  8,  Kl'l'/) 

(.SK  NY.SF  9'/-2l)  (I  Inlnr  )>,iniiting  np|irnvnl  In 
|nn|insn(l  riiln  cinnign  inliiliiig  In  Inidiug 
ilifInrnnIiniK  Inr  n(|nily  .snciirilins):  38(>78  (Mny  27, 
I<I97)  62.  I  K  :t(i:i(i:i  (junn  3.  19<I7)  (.SK-NA.SI)  97- 
27)  (Ordnr  griinliiig  iipprnvnl  In  prn])n.snd  ruin 
niinngn  In  dncrniisn  Ihn  ininiinuni  (|untiilion 
iiicrnmniil  for  curtain  sncurilins  liKtod  and  tradnd  on 
Thu  NA.SDAQ  .Stock  Marknt  to  1/1 6th  of  .SI  .00). 
Thosn  tick  sizo.s  worn  not  binding  on  other  marknt.s. 
.Soino  oloctronic  communication  networks  (FCiNs) 
allowed  prices  in  increments  of  1/256th  of  Si  .00. 
See  also  Securities  Kxchango  Act  Release  No. 
44568,  66  FR  38390,  38392  (July  24,  2001)  (Request 
for  Comment  on  the  Effects  of  Decimal  Trading  in 
Subpennies). 

^  See  Securities  Exchange  Act  Release  No.  42360 
(January  28,  2000),  65  E’R  5003  (February  2,  2000) 
(“January  Order”). 

•^In  April  2000,  the  Commission  issued  an  order 
staying  the  deadlines  set  forth  in  the  January  Order 
and  issued  a  notice  requesting  comment  on  two 
alternatives  for  implementing  decimalization.  See 
Securities  Exchange  Act  Release  No.  42685  (April 


conversion  to  decimal  pricing  was 
completed  in  April  2001. ^  These  actions 
reduced  the  allowable  tick  size  to  a 
penny  but  did  not  mandate  a  minimum 
tick  size. 

In  2004,  the  Commission  proposed, 
and  then  re-proposed.  Rule  612  of 
Regulation  NMS  to  establish  a  minimum 
price  variation  (“MPV”)  of  one  penny.® 
Several  commenters  on  the  original 
proposal  had  recommended  an  MPV  of 
greater  than  one  penny.  In  response,  the 
Commission  noted  that  proposed  Rule 
612  would  “set  a  floor  for  the  MPV,  not 
determine  an  optimal  MPV.”  ®  The 
Commission  further  stated  that  the 
conversion  to  decimal  pricing  had 
“reduced  spreads,  thus  resulting  in 
reduced  trading  costs  for  investors 
entering  orders — particularly  for  smaller 
orders — that  are  executed  at  or  within 
the  quotations,”  and  because  of  these 
benefits  the  Commi.ssion  did  not 
jiropo.se  a  higher  MI’V.  It  added, 
however,  tliat  “if  the  SRO.s  in  tlie  future 
believe  liiat  an  increa.se  in  tlie  MPV  is 
nece.ssary  or  desirable,  they  may 
propo.se  rule  changes  lo  insliliile  the 
higher  MI’V”  "  and  thal  Ihe 
( ioiimiission  would  evaliiale  Iheiii  at 
lhal  lime.  In  20(15,  Ihe  ( iommissiim 
adiipled  Kiq'idaliim  NM.S  Ride  0  I  2,  and 
since  lhal  lime  Ihe  one  penny  MPV  has 
applied  In  all  listed  stiick.s  |ni(:ed  at 
.$  I  III)  III  more  per  .share. '  ' 

.Since  the  adoplion  ol  Regulation 
NM.'i,  the  ( iomnii.'ision  ha.s  (.onliinied  to 
eval  nale  I  ii  k  .<;i'/.es  in  I  he  e(|nil  y 

I  I.  2111111),  (>S  I  K  2  11141.  |A|II|I  I'l.  2111111)  III  1 . . 

Hill  (  x.iiiiiiifiiiiiiii  ii.Miiiil  iiiiiitliiii  iiiiliii  Hull  iliiiii  lull 
Hill  iix(.liiiii)',ii.'i  mill  NA.SI )  III  iiiiliiiill  II  fliiii  III  f  liiiiiii 
III  iliii.liiiiil  |ii ii.iiif,  i.liiil ill)’,  i II  III  .Sii|iliiiiiliiii  2IIIIII. 
wliii.li  wmi  III  lilt  i:iiiii|iliiliiil  liy  A I II  i I  211111  Hre 
.‘liii  III  iliim  l':xi.liiiii)Mi  Al  t  Kiiliiiimi  Nn  42‘l  14  (|iiiiii  8, 
2IIIIII).  I.S  I  K  1811111  lliiiiii  Ml,  2(11111) 

^'1  till  iixi:liiiii)’,im  mill  NA.M  )  fiiiliiiilllnil  ii  |ilmi, 
rlmliiil  Hill  iilimiii  in  iiii  lliiiii  mill  liiiiiiliiiil 
iiii|iliiiiiiiiiHii)’,  iliii:iiiiiili/.iil inn  liy  Afiiil  2(1111.  See 
I  iimiiiiiHsiiiii  Niilii:ii:  I  IniiiiiiiilH  liii|iliiiiiiiiitiiliiiii  I'lmi 
Iiii  Hill  Eqiiitiim  mill  ( )|iliiiiiK  MiiiIiiiIk  (|iiI y  24, 

2(1(111),  avtiiliihle  ill  liUfi://www.see.y,iiv/i  iiles/iilliei/ 
ileeiiiuilfi.liiiii. 

".S'i’i;  .Si!i:iiiiliii.*i  I'ixehmigii  Act  Kiiliiiisii  Nii.  6(187(1 
(1  liiciiiiiliiir  16,  2(1(14),  (i'l  I'K  77424  (I (iicmnliiir  27, 
2(164)  (Kiigiiliitiiin  NM.S  |irii|iiiKiiig  rnhiiiKd). 

"III.  Ill  774.68, 

hi. 

' '  III. 

Kul(!  61 2  s|K!(;iru)S  inininiurn  |>ri(;ing 
incroriionts  for  NM.S  stocks.  In  gonoral,  Kulo  612 
jirohibits  market  participants  from  displaying, 
ranking,  or  accepting  quotations,  orders,  or 
indications  of  interest  in  any  NMS  stock  priced  in 
an  increment  smaller  than  SO.Ol  if  the  quotation, 
order,  or  indication  of  interest  is  priced  equal  to  or 
greater  than  SI  .00  per  share.  If  the  quotation,  order, 
or  indication  of  interest  is  priced  less  than  SI  .00  per 
share,  the  minimum  pricing  increment  is  SO. 0001 . 

17  CFR  242.612.  An  NMS  stock  means  any  seexirity 
or  class  of  securities,  other  than  an  option,  for 
which  transaction  reports  are  collected,  processed, 
and  made  available  pursuant  to  an  effective 
transaction  reporting  plan.  See  17  CFR 
242.600(b)(46)  and  (47). 
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markets. In  January  2010,  the 
(loinini.ssion  i.ssmid  a  (loncoj)!  Release;, 
wliicli  reejuested  (;()nnn(;nls  on  i.ssnes, 
inelnding  liigli  tre(|uen(;y  trading,  ()rd(;r 
routing,  market  data  linkages,  and 
midis|)laYed  li(|nidity. In  the 
discussion  on  nndis|)lay(;d  li(|nidity,  the 
('.ommi.ssion  reejiiested  comments  on 
wh(;ther  |)nhlic  price  discovery  and 
execution  (jiiality  have  sniiered,  and 
.s|)ecirically  (|n(;stioned  whether  the 
minimum  pricing  increimait  lor  low(;r 
pric(;d  stocks  should  lx;  reduced,  noting 
that  hroker-dealers  may  have;  greater 
incentives  to  internalize  low-pric(;d 
.stocks  than  higher  ])riced  stocks,  given 
the  H'latively  larger  minimum  sjereads 
that  could  he  earn(;d  hy  hroker-dealers. 

In  resj)on.se,  the  (k)mmi.ssion  r(;ceived 
.several  letters  0])j)o.sing and 
.sujjporting  a  pilot  j)rogram  to  test  .suh- 
j)enny  tick  increments.  The  (;ommi.s.sion 
also  received  letters  recommending  a 
pilot  program  to  te.st  a  wider  variety  of 
tick  sizes.’ ^ 


'■‘In  addition,  the  Commission  has  evaluated  tick 
.sizes  in  the  options  market  and  has  approved  a 
penny  pilot  program  in  the  options  markets.  Sac 
c.g;  Securities  and  Exchange  Act  Release  Nos. 

55153  (Januarj'  23,  2007),  72  FR4553  (January  31, 
2007)  (SR-Phlx-2006-74);  55154  Oanuary  23, 

2007),  72  FR  4743  (February'  1,  2007)  (SR-CBOE- 
2006-92);  55155  (January  23,  2007),  72  FR  4741 
(February  1,  2007)  (SR-BSE-2006-49);  55156 
(January  23,  2007),  72  FR  4759  (February  1,  2007) 
(SR-NYSEArca-2006-73);  55161  (January  24, 

2007),  72  FR  4754  (February  1,  2007)  (SR-ISE- 
2006-62):  and  55162  (January  24,  2007),  72  FR  4738 
(February  1,  2007)  (SR-Amex-2006-106). 

See  Securities  Exchange  Act  Release  No.  61358 
(January  14,  2010),  75  FR  3594  (January  21,  2010) 
(“Concept  Release”). 

See,  e.g.,  Letters  from  Karrie  McMillan,  General 
Counsel,  Investment  Company  Institute,  dated  April 
21,  2010;  Ann  Vlcek,  Managing  Director  and 
Associate  General  Counsel,  Securities  Industry  and 
Financial  Markets  Association,  dated  April  29, 

2010;  James  J.  Angel,  Associate  Professor, 
McDonough  School  of  Business,  Georgetown 
University:  Lawrence  E.  Harris,  Fred  V.  Keenan 
Chair  in  Finance,  Professor  of  Finance  and  Business 
Economics,  Marshall  School  of  Business,  University 
of  Southern  California;  Chester  S.  Spatt,  Pamela  R. 
and  Kenneth  B.  Dunn  Professor  of  Finance, 

Director,  Center  for  Financial  Markets,  Tepper 
School  of  Business,  Carnegie  Mellon  University, 
dated  February  23,  2010. 

''®  See,  e.g..  Letters  from  Eric  Swanson,  General 
Counsel,  BATS  Exchange,  Inc.,  dated  April  21,  2010 
and  Eric  W.  Hess,  General  Gounsel,  Direct  Edge, 
dated  April  28,  2010. 

See,  e.g..  Letters  from  Janet  M.  Kissane,  SVP — 
Legal  and  Gorporate  Secretary,  Office  of  the  General 
Gounsel,  NYSE  Euronext,  dated  April  23,  2010;  and 
John  A.  McGarthy,  General  Gounsel,  GETCO  LLG, 
Christopher  R.  Concannon,  Partner,  Virtu  Financial 
LLC,  and  Leonard  J.  Amoruso,  General  Gounsel, 
Knight  Capital  Group,  Inc.,  dated  July  9,  2010.  In 
addition,  in  April  2010,  BATS  Exchange,  Inc., 
NASDAQ  OMX  Group,  Inc.,  and  NYSE  Euronext, 
Inc.  petitioned  the  Commission  to  exercise  its 
exemptive  authority  under  Rule  612(c)  of 
Regulation  NMS  to  implement  a  pilot  program  that 
would  permit  market  participants  to  display,  rank, 
or  accept  from  any  person,  a  bid  or  offer  or  order 
in  a  tick  increment  smaller  than  SO.Ol.  See  Letter 
from  Chris  Isaacson,  Chief  Operating  Officer,  BATS 
Exchange,  Inc.,  Eric  Noll,  Executive  Vice  President, 


I'l'om  limt;  to  timo  .since;  tin; 
introdnetion  of  docimal  jiriciiig, 

(:on(:(;rn.s  li.ivt;  l)(;(;n  rin.s(;d  that  tin;  om; 
|)(;imy  MRV  may  Ih;  d<;trim(;ntal  to 
small- and  middl(;-.siz(;d  com])ani(;.s.  In 
|)arlicidai',  a  lew  .stndi(;.s  havt;  rais(;d 
(|n(;stion.s  n;garding  wli(;th(;r 
d(;(;imalizat ion  has  r(;dn(:(;d  in(:(;nti vi;s 
for  nnd(;rwril(;r,s  to  itiirsm;  pnhiic 
oiihi'ings  of  smalh;]'  companies,  I  imiU;d 
tin;  |)rodnction  of  st;! l-sidt;  r(;s(;arch  for 
small  and  middh;  ca|)italizalion 
compani(;.s,  and  math;  it  h;ss  attractive;  to 
l)e;e:ome;  a  marke;t  make;r  in  the;  share;s  of 
smalle;r  e:e)m|);mi(;.s. 

In  2012,  (;e)ngre;,ss  |)a,s,se;el  the; 
jnmpstart  Onr  Hnsine;ss  Slarliijis  Ae;t 
(“jOH.S  Ae;l”),  whie:h  e:ontaine;el 
pretvi.sienis  re;l<iting  te;  the;  imj)cie:t  of 
ele;e;imalizatie)n  em  small  anel  mielelle 
e:aj)italizatie)n  e;e)mpanie;.s.  Sj)e;e;ifie:ally, 
St;e:tion  lOOfh)  etf  the  JOHS  Ae;t  elire;e:te;el 
the;  (iommissiem  to  cemdnet  a  .study  and 
rejiort  to  Ciemgross  on  how 
eloc.imalization  affectoel  the  numbt;r  of 
initial  public  offering.s  (“IPOs”),  and  the 
liejuidity  and  trading  of  smaller 
capitalization  t;ompany  securities.  Tbe 
Commission  .submitteel  tbe  staff  study  to 
Congress  in  tbe  July  2012 
Decimalization  Report.”* 

The  Decimalization  Report 
summarized  the  academic  literature 
relating  to  the  impact  of  decimalization 
on  the  market  generally,  and  on  the 
securities  of  small  and  middle 
capitalization  companies.  The 
Commission  staff  noted  that  there  were 
no  academic  papers  that  directly 
examined  the  relationship  between 
decimalization  and  the  number  of  IPOs. 
The  academic  studies  summarized  in 
the  Decimalization  Report  analyzed 
decimalization’s  impact  on  spreads, 


NASDAQ  OMX  Group,  Inc.,  and  Lany'  Leibowitz, 
Chief  Operating  Officer,  NYSE  Euronext,  Inc.  to 
Elizabeth  M.  Murphy,  Secretary,  Commission,  dated 
on  April  30,  2010  (“BATS/NASDAQ/NYSE  Letter”) 
and  available  at  http://www.sec.gov/spotUght/ 
regnms/jointnmsexemptiomequest04301 0.pdf.  The 
petitioners  stated  their  belief  that  the  SO.Ol  MPV 
has  resulted  in  artificially  wide  publicly-displayed 
quotes  for  certain  lower-priced,  liquid  securities, 
which  has  negatively  impacted  the  public  price 
discovery  process  and  resulted  in  inferior  execution 
prices  for  investors.  The  petitioners  requested  the 
Commission  to  implement  a  six-month  pilot 
program  to  permit  sub-penny  quoting  at  SO. 005  in 
certain  securities  trading  between  Si. 00  and  S20.00 
(the  securities  are  listed  on  the  Appendix  to  the 
petitioners’  letter  and  included  an  exchange-traded 
fund  (QQQQ),  which  trades  at  a  price  greater  than 
S20.00).  The  petitioners  stated  their  belief  that 
allowing  a  smaller  MPV  for  certain  lower-priced, 
but  liquid,  securities  would  allow  competitive 
market  forces  to  better  reflect  an  approximation  of 
a  stock’s  value. 

"*For  a  complete  discussion  of  these  studies  see 
Report  to  Congress  on  Decimalization  (July  2012) 
available  at  http://w'ww.sec.gov/news/studies/2012/ 
decimaUzation-072012.pdf  {“Decimalization 
Report”). 

'“See  id. 


(l(;])th,  (;x(;(:titioii  .s])(;(;(l,  Iradt;  .size;, 
.s|)(;(:iali.st/m<irk(;t  inak(;r  |)arti(:i|)ati()n 
and  ])r()fitahility,  inarkt;!  and  limit 
nrd(;is,  ()i'd(;r  ronling,  volatility,  and 
in(;(;ntiv(:.s  for  hrok(;i'  promotion.  Tin; 
l)(;(:imalization  Report  id(;ntifi(;d  tin; 
main  (;mpiri(:al  finding.s  of  t  In;  a(:ad(;mi(: 
lit(;ratnr(;  in  (;a(:li  of  tim.st;  ar(;a.s.  I'or 
(;xam|)l(;,  .some  .stndi(;s  found  that  wliiN; 
both  efiectivt;  and  (piot(;d  spr(;ads 
d(;(;lined  aft(;r  d(;(:imalizalion,  then;  is 
.souk;  (;vid(;n(;(;  that,  at  l(;ast  for 
NA.SDAQ  small  capitalization  stocks, 
tin;  d(;clin(;  is  not  statistically 
sigidficant,  and  tin;  (;ffecl  of 
d(;cimalization  on  institutional 
transaction  costs  is  mix(;d.  In  addition, 
some;  stndi(;.s  found  that  whih;  (piot(;d 
d(;j)th,  on  av(;rag(;,  d(;cliiu;d  aft(;r 
d(;cimalization,  cnmnlativr;  dejith  at 
comjietitive  prices  did  not  change;. 

Some  studies  found  that  market  mak(;r 
jiarticipation  incTca.sed  after 
decimalization  across  all  market 
cajiitalization  categories,  but 
decimalization  does  not  appear  to  have 
reduced  profitability. 

In  the  Decimalization  Report,  the 
Ck)mmi.ssion  staff  also  surveyed  tick-size 
conventions  in  non-U. S.  markets.  Many 
foreign  jurisdictions  utilize  a  tiered  tick 
size  approach  that  provides  greater 
variability  for  tick  sizes  based  on  the 
price  level  of  a  stock  rather  than  the 
“one  size  fits  all”  approach  utilized  in 
the  United  States.  Many  countries  have 
tick  sizes  that  are  four  or  more  times 
wider  than  in  the  U.S.  on  a  percentage 
basis.  However,  a  few  other  countries 
have  tick  sizes  that  are  less  than  half  the 
size  of  the  U.S.  on  a  percentage  basis. 
Therefore,  the  Decimalization  Report 
stated  that  the  U.S.  market  would 
benefit  from  a  broad  review  of  tick  sizes, 
and  such  review  would  be  informed  by 
the  experiences  in  other  countries. 20 

Finally,  the  Decimalization  Report 
considered  the  panel  discussion  that 
occurred  during  the  meeting  of  the  SEC 
Advisory  Committee  on  Small  and 
Emerging  Companies  (“Small  Company 
Advisory  Committee”)  in  June  2012 
that  related  to  market  structure  issues 
and  their  impact  on  small  and  middle 
capitalization  companies  and  on  IPOs. 
In  particular,  some  Small  Company 
Advisory  Committee  members 
commented  that  it  may  be  hard  to 


See  Decimalization  Report  at  18.  The 
Decimalization  Report  also  examined  the  level  of 
small  company  IPOs  in  other  countries  during  the 
time  before  and  after  decimalization  to  assess 
whether  other  countries  had  experienced  declines 
in  small  company  IPOs  like  the  U.S.  experienced. 
An  examination  of  other  countries’  IPO  activities 
did  not  show  a  decline  like  that  experienced  in  the 
U.S.,  even  in  those  countries  that  have  smaller  tick 
sizes. 

More  information  on  the  committee  is  available 
at  http://www.sec.gov/info/smaUbus/acsec.shtml. 
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isoliito  tlio  impact  ot  (l(;ciinali/.ati()ii  on 
.small  company  ll'Os  Irom  other 
conciuTont  lactors,  such  as  the 
(mactmmit  of  t  In;  Sarhamisd  txlisy  Act  in 
2002,  the  ( ilohal  Analyst  Kcisoarch 
Settlement  in  2003,  and  tin;  emmgence 
ol  high  Irecpiency  trading  and  dark 
pools.  As  discussed  Inrlhei'  helow,  the 
.Small  ( iom|)any  Advisory  ( iommittee 
continm;d  to  evaluate  the  issues  raised 
hy  decimali/.ation  and  its  impact  on 
small  capitali/.at ion  com|)aides,  and 
issued  recommendations  in  I'ehrnary 
2013.^^ 

While  the  l)ecimali/.ation  Keport  did 
not  reach  any  linn  conclusions  ahoni 
tint  impact  of  decimali/.ation  on  the 
mnnher  t)!  ll’Os  or  the  li(|nidity  and 
trading  of  small  capitali/.ation 
companies,  it  did  recommend  tlnit  the; 
(iommi.ssion  continue  to  study  this  area. 
'I'lu!  Decimalization  Keport  specifically 
suggested  a  public  roundtable,  whore 
recommendations  coidd  bo  presented  on 
a  pilot  program  that  would  generate  data 
to  allow  the  C^ommission  to  further 
assess  decimalization’s  impact.  On 
February  5,  2013,  the  Commission  staff 
held  a  Decimalization  Roundtable  with 
participation  from  a  wide  range  of 
market  participants,  academics,  and 
others.  Many  of  the  panelists  were  of  the 
view  that  factors  other  than 
decimalization  were  more  significant 
factors  in  the  decline  in  IPOs  in  recent 
years.  While  views  differed  on  the  likely 
outcome  of  any  increase  in  the 
minimum  tick  size,  there  was  broad 
support  among  the  panelists  for  the 
Commission  to  conduct  a  pilot  program 
to  gather  further  information, 
particularly  with  respect  to  the  impact 
of  wider  tick  sizes  on  liquidity  in  small 
capitalization  companies.  ^3  This  view 
was  reflected  in  comment  letters 
submitted  to  the  Commission  in 
advance  of  the  Roundtable. Some 


See  note  26  infra. 

22  There  was  some  discussion  at  the  Roundtable 
about  the  BATS/NASDAQ/NYSE  Letter,  which 
requested  the  implementation  of  a  sub-penny  pilot, 
see  supra  note  17.  See  also  letter  from  Chris 
Isaacson,  SVP  &  COO  and  Eric  Swanson,  Secretary, 
BATS  Global  Markets  to  Elizabeth  M.  Murphy, 
Secretary,  Commission,  dated  January  29,  2013).  In 
general,  some  panelists  suggested  that  adding 
narrower  ticks  to  a  pilot  could  counterbalance  the 
negative  issues  related  to  the  potentially  increased 
costs  to  investors  for  the  widening  of  spreads  in 
small  stocks.  However,  panelists  noted  that 
institutional  investors  and  issuers  were  not 
supportive  of  narrower  tick  sizes  and  one  panelist 
suggested  that  any  pilot  should  be  limited  to  the 
small  cap  issuers  to  keep  it  simple  and  targeted  for 
the  market. 

2“*  See  e.g.  letters  from  Chris  Isaacson,  SVP  & 
COO,  and  Eric  Swanson,  Secretary,  BATS  Global 
Markets,  Inc.,  dated  January  29,  2013  (suggesting  a 
tick  size  pilot  could  be  used  to  determine  the 
optimal  tick  size  for  enabling  efficient  price 
discovery,  while  maintaining  low  transaction  costs 
for  investors,  and  improving  efficient  access  to 


piiiKili.st.s,  h()W(!V(!r,  (ixprc.sstid  concern 
nhonl  IIk;  poltMiliiil  co.sLs  lo  invc.stor.s  of 
wider  ininiimnn  lick  siz(!.s.^'‘ 

.Since  the  Deciniidiziition  Konndtahle, 
di.scn.s.sion.s  have  coni inned  with  re.speci 
lo  the  po.s.sihility  of  rai.sing  the 
ininiinnin  tick  .size.s  for  .small 
ca|)ilali/.ation  slocks,  and  the  |)t()specl 
of  a  |)ilot  |)rograin  to  l(;st  the  im|)act 
lher(!of.  The  .Small  (;om|)any  Advisory 
(ionnnillec;,  in  Maich  2(11.3, 
recommended  that  the  ( '.ommi.ssion 
ado|)t  rides  that  would  allow  small 
(ixchange  listed  com|ianies  to  choo.se 
their  own  mininnim  tick  size  from  a 
limited  range  designated  hy  the 
( lonnnission.^'i  In  the  view  of  the  .Small 
( ;om|)any  Advisory  ( lommillee,  the 
economic  incentives  jirovided  hy  wider 
minimnm  tick  sizes  would  encourage 


capital  for  small  and  middle  capitalization 
com|)ani(!sJ,  David  Woild,  .Senior  Advi.sor,  Grant 
Thornton  LLP,  dated  January  29,  2013  (indicating 
the  belief  that  the  inqihanentation  of  a  tick  size 
))ilot  could  he  a  step  in  increasing  the  number  of 
initial  public  offering),  Paul  Jiganti,  Managing 
Director,  Market  Structure  Ghent  Advocacy,  TD 
Ameritrade,  Inc.,  dated  Eebruary  4,  2013  (indicating 
support  for  a  tick  size  pilot  and  suggesting  that  such 
a  pilot  should  focus  on  trading  volume,  price, 
volatility,  and  to  a  lesser  extent,  market 
capitalization),  Patrick  J.  Ilealy,  CEO,  Issuer 
Advisory  Group,  dated  February  4,  2013  (indicating 
the  belief  that  while  decimalization  has  been 
beneficial  to  the  market,  they  would  support  a  tick 
size  pilot  that  would  focus  on  less  liquid 
companies),  Colin  Clark,  Senior  Vice  President, 
NYSE  Euronext,  dated  February  5,  2013  (suggesting 
that  less  liquid  companies  could  benefit  from 
increased  tick  sizes  and  that  a  pilot  program  could 
provide  the  Commission  with  data  that  can  be 
utilized  in  a  cost-benefit  analysis  to  determine 
whether  or  not  to  make  the  pilot  permanent),  and 
Jeffrey  M.  Solomon,  Chief  Executive  Officer,  Cowen 
and  Company,  dated  February  5,  2013  (suggesting 
that  a  pilot  program  could  provide  economically 
feasible  means  for  investment  banks  to  provide 
research  on  small  capitalization  stocks). 

25  A  transcript  of  the  Decimalization  Roundtable 
is  available  at  http://vm'w.sec. gov/news/ 
otherwebcasts/2013/decimalization-transcript- 
020513.txt.  In  addition,  comments  received  by  the 
Commission  are  available  at  http://i\'wv\'.sec.gov/ 
comments/4-657/4-657 .shtml.  Since  the  roundtable, 
the  Commission  has  received  eleven  additional 
comment  letters.  Generally,  these  later  commenters 
expressed  support  for  a  pilot  program  to  test  wider 
tick  size  for  smaller  capitalization  companies.  See, 
e.g.,  letters  from  David  Weisberger,  Executive 
Principal,  Two  Sigma  Securities,  dated  April  23, 
2013;  Stuart  J.  Kaswell,  Executive  Vice  President 
and  Managing  Director,  General  Coimsel,  Managed 
Funds  Association,  dated  May  1,  2013;  Ernest  F. 
Callipari,  Equity  Trader,  dated  May  29,  2013;  Daniel 
Keegan,  Managing  Director,  Head  of  Equities  for  the 
Americas,  Citigroup  Global  Markets  Inc.,  dated 
October  22,  2013  (commenting  that  pilot  program 
should  apply  to  illiquid  stocks  of  all  sizes);  and 
Joseph  Saluzzi,  Partner,  Themis  Trading  LLC,  dated 
November  20,  2013.  One  commenter  suggested  that 
the  Commission  set  the  MPV  at  five  cents.  See  letter 
from  James  J.  Maguire,  Sr.,  to  Chair  White,  dated 
January  21,  2014. 

25  See  Advisory  Committee  on  Small  and 
Emerging  Companies,  Recommendations  Regarding 
Trading  Spreads  for  Smaller  Exchange-Listed 
Companies  (February  1,  2013)  available  at  http:// 
www.sec.gov/info/smallbus/acsec/acsec- 
recommendation-0321 1 3-spread-tick-size.pdf. 


iiitirkol  iiitikiiij;  iiiid  ro.siNircIi  iiii.ily.st 
coveraRtt,  iiiid  tlicrohy  oiiliaiict;  tlio 
iiltractivoiic.s.s  til  tin;  ll'( )  iiiiirkot  lor 
.siii:ill  (:oiii|)aiii(!.s  and  llioir  .iltility  lo 
rai.si;  (:<i|)ilal. 

Ill  Nov(;iiil)(!r  2013,  llio  K(|iiity  ('.:i|)ital 
l•'ol■lIl:llioll  Ta.sk  l■'ol•(:(!  (“I'if ’.l■"^l■'”) 
issiiod  lo  lilt!  I  I..S.  Dl!|)<‘ll'tllll!lll  ot  till! 
ri'ciiKiiry  its  ropoii;  /wo;//  Hit:  On-litniij) 
lo  lilt:  l•'rt:t:wtty:  Ht:liit:liiiy,  jtili  (lit:tilit)ii 
tiiitl  ditiwlli  by  nt:t:t)iiiit;t:litip,  liivt:slt)rs 
willi  Siiitill-(itij)  (  ',t)iiiptiiiit:s  (“l'!(  ll'TI'' 
K(!|)orl”).2"  Tilt:  l';(3'’TI''  rocoiiiiiiitiidod, 
iiiiioiig  ollior  tilings,  that  llin  nxcliangns 
conduct  a  pilot  pnigrani,  ovniscnn  tiy 
till!  ( '.oiiiini.ssion,  that  would  nslahlisli 
till!  .Sinall-caj)  Tniding  Kiilns  (“.S'I'aK”) 
wtinri!,  conijiaiiitis  with  a  inarknl 
capitalization  liclow  .$7.5(1  inillion 
would  l)(!  (|notnd  in  .$().(1.5  incrcinniils 
and  would  trade  only  at  the  hid,  the 
olTor,  or  the  inid-jx/int  hntwoen  the  hid 
and  the  offer. 

More  recently,  on  January  31, 2014, 
the  Commission’s  lnve.stor  Advisory 
Committee  (“lnve.stor  Advi.sory 
Committee’’), 3'-'  recommended  that  the 
Commission  not  conduct  a  pilot 
program  to  study  increased  minimum 
tick  sizes  for  .small-capitalization 
companies. 3“  In  general,  the  Investor 
Advisory  Committee  expressed  concern 
that  a  pilot  that  widens  the  minimum 
quoting  increment  would 


22  The  Equity  (Capital  Formation  Task  Force  is 
comprised  of  representatives  from  mutual  funds, 
venture  capital  firms,  exchanges,  broker-dealers, 
academics,  investor  relations  advisors  and 
securities  industry  trade  groups.  The  task  force  was 
formed  in  June  2013  to;  (1)  Examine  the  challenges 
that  startups  and  small-cap  companies  face  in 
raising  equity  capital  in  the  public  market 
environment,  and  (2)  develop  recommendations  for 
policy-makers  that  will  help  such  companies  gain 
greater  access  to  the  capital  they  need  to  grow  their 
businesses  and  generate  private  sector  job  growth. 

28  This  report  is  available  at  http:// 
w'ww.equitycapitalformationtaskforce.com/files/ 
ECF%20From%20the%200n- 
Ramp%20to%20the%20Freeway%20vF.pdf. 

28  The  Investor  Advisory  Committee  was 
established  by  Section  911  of  the  Dodd-Frank  Wall 
Street  Reform  and  Consumer  Protection  Act 
(“Dodd-Frank  Act”),  to  advise  the  Commission  on 
regulatory  priorities,  the  regulation  of  securities 
products,  trading  strategies,  fee  structures,  the 
effectiveness  of  disclosure,  and  on  initiatives  to 
protect  investor  interests  and  to  promote  investor 
confidence  and  the  integrity  of  the  securities 
marketplace.  The  Dodd-Frank  Act  authorizes  the 
Investor  Advisory  Committee  to  submit  findings 
and  recommendations  for  review  and  consideration 
by  the  Commission.  See  Section  911  of  the  Dodd- 
Frank  Act,  Pub.  L.  111-203, 124  Stat.  1376  (2010). 

80  The  Investor  Advisory  Committee 
recommendations  are  available  at  http:// 
w'w'w.sec.gov/spotlight/investor-advisory- 
committee-2012/decimal-pricing-draft- 
recommendation-iac.pdf.  A  member  of  the  lAC 
dissented  from  this  recommendation  and 
recommended  that  the  Commission  conduct  a  pilot 
program  with  respect  to  modified  decimal  pricing. 
The  dissenting  opinion  is  available  at  http:// 
www.sec.gov/spotlight/investor-advisory- 
committee-2012/dissenting-opinion-decimalization- 
iac.pdf. 
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disproportionately  harm  retail  investors 
because  their  trading  costs  would  rise.^i 
If  the  Commission  determines  to 
conduct  a  tick  size  pilot,^^  however,  the 
Investor  Advisory  Committee 
recommended  that  any  such  pilot:  (a) 
Should  be  short-term,  with  a  guaranteed 
sunset  unless  benefits  are  proven  to 
outweigh  the  costs;  (b)  should  be 
designed  to  measure  the  costs  and 
benefits  to  investors,  with  a  particular 
focus  on  retail  investors;  and  (c)  should 
not  focus  exclusively  on  increasing  tick 
size,  but  also  on  other  changes  that 
could  encourage  appropriate  trading, 
enhance  liquidity,  or  facilitate  capital 
formation. 

II.  Discussion 

Section  llA(a)(2)  of  the  Act  34  directs 
the  Commission,  having  due  regard  for 
the  public  interest,  the  protection  of 
investors,  and  the  maintenance  of  fair 
and  orderly  markets,  to  facilitate  the 
establishment  of  a  national  market 
system  for  securities.  Section 
llA(a)(3)(B)  provides  the  Commission 
the  authority  to  require  the  SROs,  by 
order,  “to  act  jointly  ...  in  planning, 
developing,  operating,  or  regulating  a 
national  market  system  (or  a  subsystem 
thereof).”  35 

The  Commission  believes  that  it  is  in 
the  public  interest  for  the  Participants  to 
develop  and  file  with  the  Commission  a 
Tick  Size  Pilot  Plan,  with  the  terms  and 
conditions  set  forth  in  Section  III  below, 
as  a  national  market  system  (“NMS”) 
plan  pursuant  to  Rule  608(a)  of 
Regulation  NMS. 36  Once  filed,  the 
Commission  would  publish  the  Tick 
Size  Pilot  Plan  for  public  comment,  and 
thereafter  con.sider  whether  to  approve 
it,  in  accordance  with  Rule  6()8(h)  of 
Kegidation  NMS.37 

lieciinalization  of  the  U.S.  (:(|uity 
markets  occurred  over  a  decad(!  ago. 
.Since  tliat  lime,  the  nature  of  trading, 

"  'I'lio  Invd.stor  Advisory  ( ioiuiniltoo  sii^noslnd 
lliiil,  it  tlici  ( ioiiiiiiissioM  liiiliiivos  iiddilional  slops  iiro 
tioodod  1(1  prodiolo  ciipilid  loi  iiiiilion  or  oiiliiinco 
liipiidily  lor  siiiidlor  (:apiliili/.(itioii  socuritios,  tlio 
( ioiiiiiiissioii  slioidd  considor  all  a|iproa(:lios,  such 
as,  ro(|iiiriii)',  llio  display  ot  doplli  oi  hook  ot  ordors, 
Kisl  I  icliti).',  coitain  jiiiiipiti)’,  alioad  sliiilop,ios,  and 
rulos  lhat  hollor  assioci  tho  validily  ol  displayod 
(piotos.  Srr  hivoslor  Advisory  ( loiniiiilloo 
ro(:(aiiiiiondatiotis,  supra  iiolo  .'III. 

"  'I'lio  liivoslor  Advisory  ( loiniiiilloo  nolod  llial  ii 
llio  ( ioiiiinissioii  iiovorlliolo.ss  worn  lo  proposo  a 
pilol,  il  would  roviow  llio  dolails  ol  llio  proposal 
and  polonlially  rocoiisidor  ils  roooiiiiiioiidalion.  Sat- 
liivoslor  Advisory  ( ioiiiiiiilloo  rocoiniiioiidalions, 
supra  no/o  :i(l, 

"  'I'lio  ( loiiiinission  coiiliiiiios  lo  roviow  llio 
lindiii^s  and  rocoiniiioiidalions  ol  llio  liivoslor 
Advisory  (loiiiinilloo.  .S'cc  .Soclion  111  Ilf")  ol  llio 
I loddd'raiik  Act. 

“•  1.S  II..S.(;.  7«k-1  (a)(2). 
i)..s.(:.  7«k-i(a)(:i)H). 

■•'>17  CI'K  242.(i0tt(a). 

17  CI'K  242.(i0«(h). 


the  structure  of  the  markets,  and  the 
roles  of  market  participants  have 
changed  significantly.  38  As  discussed 
above,  concerns  have  been  expressed 
from  a  variety  of  sources  that 
decimalization,  and  the  associated  one 
penny  MPV,  may  have  had  a 
detrimental  impact  on  the  trading  and 
liquidity  of  small  capitalization 
stocks.39  Therefore,  the  Commission 
believes  that  it  is  in  the  public  interest 
for  the  Commission  to  further  study  and 
assess  decimalization’s  impact  on  the 
liquidity  and  trading  of  the  securities  of 
small  capitalization  companies.^o  The 
submission  of  proposed  NMS  plan  for  a 
Tick  Size  Pilot  Plan  will  provide  the 
Commission  with  the  means  to  continue 
to  gather  further  information  and  views 
on  the  impact  of  decimalization  on  the 
liquidity  and  trading  of  the  securities  of 
small  capitalization  companies.  In 
addition,  a  proposed  NMS  plan  for  a 
Tick  Size  Pilot  Plan  would  allow  the 
Commission  to  gather  further  comments 
on  whether  a  Tick  Size  Pilot  Plan  is  a 
viable  vehicle  by  which  the  Commission 
could  gather  data  to  test  whether  a 
wider  tick  benefits  small  capitalization 
companies  and  their  investors. 

In  the  Decimalization  Report,  the 
Commission  staff  reviewed  academic 
literature  related  to  the  impact  of 
decimalization  on  the  U.S.  equity 
markets.  While  the  academic  literature 
indicated  a  number  of  potential  benefits 
from  decimalization,  such  as  an  overall 
reduction  in  effective  and  quoted 
spreads,  there  was  some  evidence  that, 
at  least  for  NASDAQ  .small 
capitalization  .stocks,  the  decline  was 
not  .statistically  .significant. 4i  Tho 
at:ademic  literature  also  found,  post- 
decimalization,  evidence  of  a  decline  in 
quoted  dejitli  on  average  (allhougli 
(aiimilalive  dejitli  at  coinjxititive  prices 
did  not  appear  to  change),  smaller  trade 
sizes,  and  an  increase  in  the  total  time 
to  work  inslilntional  orders.'’^  In 
addition,  the  Decimalizalion  Keporl 
noted  that  thell.,S.  has  an  essentially 

.S'cc  !()ii(:()|il  KiiIiiiikii,  .sii/ikj  ikiIii  14. 

'".See  I'.f'.,  /(e/iiii/i/iii;;  llic  ll’( )  ( >n  /f(//ii/), 
|irii»(iiilii(l  Id  lliii  I  I  )ii|iailiiiiiiil  dl  I'liiiiMiry  (211 1  1 ) 
("ll’( ) 'I'lisk  l•'dl(;(l  l<(i|)drl'’);  David  Waild  and 
edward  Kim,  Maikrl  Sliiicliiic  is  Cmi.s/n;;  //le  ll'( > 
(iiisis  (inil  Male,  Ciaiil  Tlidriildii  (:a|iilal  Markiila 
.Sillies  dime  2(11(1). 

""’rlie  ( Idiiimissidii  miles  llial  siniie  maikel 
|iai li(:i|iaiils  have  recdiiimended  llial  llie 
( Idiiimissiiiii  im|ileiiieiil  a  pildl  |)r(i)',i(im  llial  wniild 
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IIA'I'.S/NA.SI )AQ/NY.SM  l.eller,  .sn/irn  mile  17.  'I'lie 
( idiiimissidii  conlinmis  In  evaliiiile  lliis  |ielili(in.  Al 
lids  lime,  Imwever,  llie  ( kiminissidn  |)reliminarily 
lielievos  llial  Ihe  Tick  .Si/.e  I'ihit  Plan  slinnld  fiiciis 
dll  llie  iiiipaci  (if  wider  licks  on  the  trading;  and 
li(|iiidity  of  smaller  cdinjianies  for  Ihe  reasons 
discns.sed  herein. 

.See  Decimali/.alidii  Keporl. 

''  ■'  Sac  id. 


flat,  “one  size  fits  all”  tick  size  regime, 
as  compared  with  many  foreign 
jurisdictions  that  have  adopted  tiered 
regimes  where  the  tick  size  varies 
depending  on  the  price  level  of  a 
stock.43  Finally,  at  the  Decimalization 
Roundtable,  there  was  broad  support 
among  the  panelists  for  the  Commission 
to  conduct  a  pilot  program  with  respect 
to  the  impact  of  wider  tick  sizes  on 
liquidity  in  small  capitalization 
companies,  even  though  views  differed 
on  the  likely  outcome  of  the  pilot.^^ 
Support  for  a  pilot  program  is  not 
universal,  however,  particularly  given 
that  an  increase  in  minimum  tick  sizes 
may  raise  costs  for  investors.  This  view 
was  reflected,  for  example,  at  the 
Roundtable  and  in  the 
recommendations  of  the  Investor 
Advisory  Committee.^s 

Nevertheless,  the  Commission 
believes  that  legitimate  questions  have 
been  raised  as  to  whether  the  minimum 
tick  size  regime  for  the  U.S.  equity 
markets  should  be  refined  and 
enhanced.  Specifically,  the  Commission 
preliminarily  believes  that  it  should 
assess,  through  a  targeted  short-term 
pilot  program,  whether  wider  minimum 
tick  sizes  for  small  capitalization  stocks 
would  enhance  market  quality  to  the 
benefit  of  market  participants,  issuers 
and  U.S.  investors.  The  Commission 
preliminarily  believes  that  such  a  pilot 
should  facilitate  studies  of  the  effect  of 
tick  size  on  liquidity,  execution  quality 
for  investors,  volatility,  market  maker 
profitability,  competition,  transparency 
and  institutional  ownership.  The 
Commi.s.sion  has  set  forth  the  details  of 
a  jhlot  program  that  the  (knnmission 
jiroliminarily  believes  would  jiroduce 
ineasurahhi  data  that  would  allow  the 
Commi.ssion  and  others  to  conduct  such 
studies. 

Further,  the  ( lommissioii 
preliuiinarily  helieves  that  the  pilot 
descrihed  tielow  is  .siiiiiciently  limited 
so  as  to  not  cause  exce.ssive  disrupt  ion 
to  the  market.  The  Commission 
lirelimiiiarily  helieves  that  the  terms  of 
the  Tick  .Size  1‘ilot  I'laii  ami  the 
securities  to  he  iiichided  should 
miti)>,at(!  potential  harm  to  investors  in 
the  lorm  ol  iucKiasing,  t laiisact ion  costs, 
as  (!X|)resse(l  hy  the  Investor  Advisory 
Committee.  The  Commi.ssion  would 
examine  the  data  generated  to  measure, 
among  other  things,  any  change  in 
transaction  costs. 

The  ( iommission  is  ordering  the 
I’articijiants  to  jointly  file  the  Tick  .Si'ze 
Pilot  Plan  to  a.ssnre  that  the  pilot 


" '  Sci:  id. 

Si;i:  siiprii  nolc  2.')  (iiui  ii(:(:(iin|iiinyin(’  loxl. 
Sen  siiprii  noto.s  20  Id  33  iind  {iccoiiipiinying 

loxl. 
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program,  if  ultimately  approved  by  the 
Commission,  applies  uniformly  across 
the  U.S.  markets.  Once  the  Participants 
file  the  Tick  Size  Pilot  Plan  with  the 
Commission,  it  will  be  published  for 
public  comment,  and  the  Commission 
will  carefully  evaluate  the  comments 
received  as  the  Commission  considers 
whether  to  approve  the  Tick  Size  Pilot 
Plan.46 

III.  Tick  Size  Pilot  Plan 

The  Commission  hereby  orders  the 
Participants  to  develop  and  jointly  file 
with  the  Commission,  as  an  NMS  plan 
pursuant  to  Rule  608(aJ  of  Regulation 
NMS,^^  a  Tick  Size  Pilot  Plan  with  the 
following  terms  and  conditions: 

•  Duration.  The  length  of  the  pilot 
program  (“Pilot”)  contemplated  by  the 
Tick  Size  Pilot  Plan  shall  be  one  year. 
The  Commission  notes  that  there  has 
been  broad  discussion  about  how  long 
a  pilot  should  run.'*®  The  Commission 
preliminarily  believes  that  a  one-year 
time  period  would  generate  sufficient 
data  to  reliably  analyze  the  effects  and 
impact  of  wider  tick  size.^®  The 
Commission  preliminarily  believes  that 
the  Participants  should  monitor  the  data 
generated  during  the  Pilot  Period.®®  The 
Commission  expects  that  the  data 
produced  during  the  Pilot  Period  should 
allow  the  Commission  and  Participants 
to  monitor  the  impact  of  the  Pilot  on  the 
market  and  investors.  Further,  the 
Commission  would  engage  in  a 
proactive,  ongoing  review  of  the  data 
that  could  inform  whether  any 
modifications  of  the  Pilot  are  necessary. 

•  Securities.  The  securities  to  be 
included  in  the  Pilot  shall  he  .securities 
that  are  NMS  common  .stocks  with:  (1) 

A  market  capitalization  of  .$.5  l)illion  or 
le.ss;  (2)  an  average  daily  trading  voinnu; 

'”‘17  CI'K 

■’"  17  CI  K  7.47..(i(m(ii). 
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!>  yiiiiii;);  I  liilin  I  llink,  .‘inniin  Vii:n  I'niiiiilnnl,  NY.M'! 
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|iiliil  limn  III  linn  ynai  |.  Si-ciilsi>,  llin  liivnaliii 
Ailvisiiiy  ( :iinnnillnn  inniiininnnilaliiinx,  hii/ini  niiln 
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|irnliniiiiiirily  linlinvos  tlial  l’(irtici|)ants  should 
notily  ihn  Coinini.ssion  ii  thny  (Intoct  any  broadly 
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of  one  million  shares  or  less;  and  (3)  a 
share  price  of  $2  per  share  or  more 
(“Pilot  Securities”).  The  Commission 
preliminarily  believes  that  these  criteria 
will  capture  the  securities  of  smaller 
and  middle  capitalization  companies 
with  low  liquidity  and  trading  activity 
and  should  provide  the  Pilot  with  a 
hroad  sample  on  which  to  test  the 
impact  of  wider  tick  sizes.®*  Requiring 
stock  prices  to  be  $2  or  more  per  share 
assures  that  “sub-penny  stocks”  ®2  are 
not  included  in  the  Pilot. 

In  addition,  these  thresholds  are  not 
set  directly  by  the  tick  size  so  they  are 
relatively  exogenous,  which  could  help 
to  inform  the  Commission  about  any 
potential  rulemaking  based  on  the 
results  of  the  Pilot.  Overall,  because  the 
stocks  below  these  thresholds  have 
higher  average  effective  spreads,  the 
thresholds,  though  exogenous  help  to 
target  the  pilot  towards  those  stocks 
most  likely  to  benefit  from  a  larger  tick 
size.  Finally,  this  group  is  broad  enough 
to  allow  researchers  to  examine  various 
threshold  levels  for  potential 
rulemaking. 

•  Pilot  Design.  The  Pilot  should 
consist  of  one  control  group  and  three 
test  groups  with  300  Pilot  Securities  in 
each  test  group.  The  selection  of  Pilot 
Securities  to  be  included  in  each  test 
group  should  involve  stratified 
sampling  by  market  capitalization  and 
price.  The  Commission  preliminarily 
believes  that  choosing  three  relatively 
small  test  groups  would  minimize  any 
potential  disruption  to  the  current 
market.®®  The  Commission  also 


Tho  intirkol  cti)iit(iliztiti(in  and  avnragd  daily 
Irading  viilnini!  Iliriishold.s  am  liasnd  on  a  .slat! 
oxaininalion  of  offnclivtt  sjimads.  Stocks  aliovo  Ihosn 
llimsliolds  ty|iically  liavn  ofliictivii  s|imads  liiilow 
.SO. (17.  .Slocks  linlow  tliiisii  llimsliolds  vary  with 
soinii  in  tliii  .$(1.01  raiigit  lull  inost  aliiivn  .$0.07  and 
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llniisliolds  slionid  ca|itnm  llin  slocks  llial  would 
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nisnlls  lioiii  laigiii  lick  si/.iis  and  wliicIi  would  lin 
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NM.S  slocks  lor  wliicli  slock  |iiicns  may  dnclinn  In 
linlow  .$1  dining,  llin  |iilol  |ini  iod. 
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.Sniiioi  Advisor.  (Iiaiit  I'lioi nioii  l.l.l’,  daind  |annaiy 
70,  701  :i  (sngg.nsling,  Ii  vn  lick  incrniiinnis  of  .$0.7.'i, 
.$0.10,  .$0.0.$,  ,$0.07,  and  .$0.01);  and  |nlfiny  M. 
.Solonion,  ( iliinf  Mxncnlivn  ( llficnr,  ( lownn  and 
( :oiii|iaiiy,  daind  I'nlirnary  $,  701. 'I  (snggnsliiig  four 
tick  incrninnnts  ol  .$0.70,  ,$0.t0,  ,$0.0$  and  .$0.01 ). 

At  lids  limn,  llin  Coininission  is  concnrnnd  alioiit 
llin  cost  and  coinplnxily  of  a  pilot  llial  contains 
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preliminarily  believes  that  having  a 
control  group  is  vital  to  test  the  effects 
of  larger  tick  size,  and  that  a  control 
group  with  the  current  quoting  and 
trading  increments  would  best  represent 
a  baseline  for  the  analysis  of  the  effect 
of  the  pilot.  Further,  the  Commission 
preliminarily  believes  that  three  test 
groups  should  generate  sufficient  data  to 
test  a  variety  of  potential  changes, 
described  below.  Finally,  the 
Commission  preliminarily  believes  that 
the  inclusion  of  300  Pilot  Securities  per 
test  group  should  allow  each  test  group 
to  be  statistically  large  enough  to 
generate  data  to  reliably  test  for  the 
effects  of  larger  tick  size  and  to  examine 
thresholds  for  any  potential  rulemaking 
in  the  future.®^ 

•  Control  Group.  Pilot  Securities  in 
the  Control  Group  shall  be  quoted  at  the 
current  tick  size  increment,  $0.01  pe" 
share,  and  trade  at  the  increments 
currently  permitted. 

•  Test  Group  One.  Pilot  Securities  in 
Test  Group  One  would  be  quoted  in 
$0.05  minimum  increments.  Trading 
could  continue  to  occur  at  any  price 
increment  that  is  permitted  today.  The 
Gommission  preliminarily  believes  that 
the  $0.05  minimum  quoting  increment 
is  appropriate.  Commission  staffs 
preliminarily  analysis  of  the  Pilot 
Securities  ®®  indicates  that  a  significant 
percentage  of  Pilot  Securities  have  bid- 
ask  spreads  greater  than  $0.05. 
Therefore,  the  Commission  believes  that 
tbe  five  cent  increment  should  be 
relatively  conservative  so  as  to  limit 
increa.ses  in  transaction  costs  for 
inve.stors.®®  In  addition,  for  tbo.se 
.securities  that  currently  have  sjireads 
greater  than  .$0.05,  tbe  introduction  of  a 
inininiinn  (|ii()ting  increment  would 
prevent  market  partici|)ant.s  from 
“|)ennying”  iinoles,  {i.c.,  improving  llie 
(lis|)laye(l  (piole  by  only  one  |)eniiy  to 
gain  execution  priority)  as  ({notes  will 
lie  made  in  5  cent  increments.  Finally, 
the  5  cent  minimum  (jiiotiii)',  increment 

( InnnnlKxiiin  In  kiiii|i  llni  (lll•iign  nl  llin  pilnl  iiiin|iln. 
.$ini|ilii:ily  will  niiMiin  liinnly  ini|ilninnnliilinn  inni 
iniincn  n|iniiil inniil  ihikii  iiii  iiiniil  liiiiifi  will  liiivn  In 
cnniinci  nil  nxlniinivn  iiivinw  nl  llinii  liiiiliiig 
.Millwinn  In  i:nni|ily  willi  lint  |iilnl."). 
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snincind  IKK)  ns  n  sninpln  si’/.n  In  |irnvidn  snilicinni 
|inwni'  In  dnlncl  clinngns  in  liijiiidily  ninnsnrns  Inr 
n  snli.snl  nl  jiilnl  .sincks. 

.SV.'c  Kiipni  nnin  $1 . 
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nllnr  nnd  limn  innimdininly  .sniling  llin  sninn 
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will  allow  data  to  be  developed  to  test 
whether  liquidity  increases  due  to  the 
aggregation  of  liquidity  at  the  5  cent 
increments  for  these  securities. 

There  are  other  Pilot  Securities  that 
currently  have  spreads  that  are  less  than 
$0.05.  The  spreads  in  these  Pilot 
Securities  would  be  directly  impacted. 
However,  their  inclusion  in  the  Pilot 
would  allow  data  to  be  developed  to 
study  the  impact  on  liquidity  for  these 
stocks  as  well.  Moreover,  trading  in  this 
group  can  occur  at  any  price  increment 
allowable  today,  so  the  data  generated 
from  this  group  should  isolate  the 
effects  of  an  increased  quoting 
increment. 

'I'he  .$0.05  minimum  quoting 
iucroment  is  significantly  larger  than  the 
current  $0.01  hut  smaller  than  tiie 
1/1  (Mil  of  .$1.00  increment  used 
immediately  iirior  to  decimalization. 
Relative  to  the  alternative  mininmm 
(|noting  increments  that  conhl  he 
considered,  the  ( iommission 
preliminai  ily  believes  .$0.05  provides  a 
}>ood  halance  hetween  assuring  the 
ahility  to  ineasme  the  hypothesized 
eliect,  it  it  exists,  and  niili)>ating  any 
potential  harm  to  lirpiidily  a.s  a  resell  oi 
:i  lick  siz(!  that  is  loo  large.  I'hereloK!, 
the  ( ionnnission  ineliniinaril y  heliiives 
that  a  .$0.05  miinnnim  (|nolin)’ 
increment  should  he  sidlicienl  to  test 
the  ellects  of  a  larger  mininmm  (pioling, 
increment  lor  the  Pilot  .Securities.  The 
( iommission  preliminarily  helieves  that 
changing  the  ininimmn  (jiioting 
incrmnenl  lor  Test  Cironp  One  would 
generate  data  ahont  the  inqiact  of 
changing  the  mininmm  (pioting 
increment,  and  only  the  minimum 
(juoting  increment,  for  the  Pilot 
.Securities  overall. 

•  Test  Group  'I'wo.  Pilot  Securities  in 
Test  Group  Two  would  be  quoted  in 
.$0.05  minimum  increments,  and  traded 
in  $0.05  minimum  increments  subject  to 
certain  exceptions.  The  following 
exceptions  from  the  $0.05  minimum 
trading  increment  would  be  permitted: 
(1)  Trading  could  occur  at  the  mid-point 
between  the  national  best  bid  or  offer 
(“NBBO”);  (2)  retail  investor  orders 
could  be  provided  with  price 
improvement  that  is  at  least  $0,005 
better  than  the  NBBO  [i.e.,  10%  of  the 
$0.05  tick  size);  and  (3)  certain 
negotiated  trades  [i.e.,  trades  with  a 
performance  target  such  as  volume- 
weighted  average  price  trades  and  time- 
weighted  average  price  trades;  ^7  and 


A  volume-weighted  average  price  trade  is 
calculated  by  summing  up  the  products  of  the 
number  of  shares  traded  and  the  respective  share 
price,  and  dividing  by  the  total  number  of  shares 
bought.  A  time-weighted  average  price  trade  is 
calculated  as  the  average  price  of  a  security  over  a 
specified  period  of  time. 


qualified  contingent  trades^®)  could 
continue  to  occur  at  any  price  increment 
that  is  permitted  today. 

The  Commission  preliminarily 
believes  that  changing  the  quoting 
increment  alone  may  not  be  adequate  to 
test  the  effects  of  larger  tick  size.  The 
Commission  preliminarily  believes  that 
if  the  minimum  quoting  increment  is 
changed  without  corresponding  changes 
to  the  minimum  trading  increment, 
market  participants  may  be  hesitant  to 
display  liquidity  because  of  the  ability 
to  step  ahead  of  wider  quotes. 

'I’herefore,  the  Commission 
preliminarily  believes  that  a  te.st  group 
should  be  e.stahlished  to  examine  this 
])otential  imjiact  on  displayed  liquidity 
ill  conjunction  with  Te.st  Grouj)  One.®*' 
The  Coiiiiiii.s.sion  also  preliminarily 
helieves  that  limited  excejitioiis  to  the 
trading  increment  shonhl  he  allowed  so 
as  not  to  prohihit  certain  categories  of 
tiades  that  are  hroadly  heneficial  to 
market  part icipants  today.  I'irsl, 
negotiated  trades  such  as  volume 
weigjiled  average  price  trades  or  lime 
wei)diled  aveiage  |)ri(:e  trades  are  used 
to  execute  a  Iradiiij'  .strategy  over 
vohone  OI  I  ilia;.  Ily  I  hei  r  del  in  it  ion,  I  la; 
|irice  to  he  (;xe(:nted  with  th(;.se 
iiegol iali;d  trades  would  not  he  at  the 
NItIK  )  or  a  .$0.05  iia:rena;nl.'‘"  In 
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ri'spiiclivi!  conntiii'inirtins  or  iirriin)>(i(l  for  hy  ii 
lirokiir  ilniilor  ns  principnl  or  ngnni;  (S)  tin; 

(;x(ir.ntion  of  ono  coiiiponiinl  is  contingnnt  upon  tin; 
(;x(;(:iiti(iii  of  nil  otinir  coinpoiuints  lit  or  niinr  tin; 
sHiuo  tiiin;;  (4)  tin;  spocilh;  rolntioiishii)  hi;tw(;(;n  tin; 
coiiiponont  ordors  (<’.g.,  tin;  siiroinl  IhiIwooti  tin; 
Ijrices  of  tin;  componont  ordors)  is  dotonninod  lit 
tin:  timo  tho  contingent  order  is  pliiced;  (5)  the 
component  orders  bear  a  derivative  relationship  to 
one  another,  represent  different  classes  of  shares  of 
the  same  issuer,  or  involve  the  securities  of 
participants  in  mergers  or  with  intentions  to  merge 
that  have  been  announced  or  since  cancelled;  (6) 
the  transaction  is  fully  hedged  (without  regard  to 
any  prior  existing  position)  as  a  result  of  the  other 
components  of  the  contingent  trade;  and  (7)  the 
transaction  that  is  part  of  a  contingent  trade 
involves  at  least  10,000  shares  or  has  a  market  value 
of  at  least  $200,000. 

A  pilot  with  Test  Group  Two  alone  cannot 
examine  the  issue.  A  comparison  of  Test  Group 
Two  to  Test  Group  One  can  test  the  incremental 
effect  of  adding  trading  increments  to  wider  quoting 
increments. 

'‘“The  Gommission  staff  has  previously  stated 
that,  with  respect  to  Rule  612  of  Regulation  NMS 
a  performance  target  is  not  generally  a  price  subject 
to  Rule  612  as  long  as  it  is  not  used  analogously 
to  a  limit  price  for  ranking  or  displaying  an  order. 
However,  if  the  performance  target  were  an  explicit 
impermissible  sub-penny  price  and  also  served  as 
a  limit  price,  then  accepting  the  order  would  be  a 
violation.  Similarly,  if  the  customer  specifies  a  limit 
price  in  addition  to  the  performance  target,  the  limit 
price  must  meet  the  requirements  of  the  Rule. 
Available  at  ( http://www.sec.gov/divisjons/ 
marketreg/subpenny612faq.htm).  The  negotiated 


addition,  retail  orders  often  receive 
price  improvement  to  the  benefit  of 
retail  investors.®^  The  Commission 
preliminarily  believes  that  preserving 
retail  investors’  ability  to  receive  price 
improvement  on  their  orders  would 
limit  a  potential  negative  impact  of  the 
Pilot  on  costs  for  retail  investors.®^  The 
Commission  preliminarily  believes  that 
changing  the  quoting  increment  and 
trading  increment  for  Test  Group  Two 
could  generate  useful  data  on  the  effects 
of  quoting  and  trading  increments  on 
the  Pilot  Securities. 

•  Test  Group  Throe.  Pilot  Securities 
in  Tost  Group  Throe  would  b(!  subject  to 
tho  same  minimum  quoting  and  trading 
increments  (and  exceptions  thereto)  a.s 
Test  Groiq)  Two,  hut  in  addition  would 
he  subject  to  a  “trade-at”  re(|uireinent. 
G(;iiei'ally,  a  trade-at  r(;(|uin;in(;iit  is 
int(;u(l(;d  to  prev(;nt  |)ri(:e  inalcliiiig  by 
a  trading  c(;nt(;r  not  displaying  the 
NItiU  ).  I  Inder  a  tradi;  at  ri;(|nir(;inent,  a 
trading  centi;)  that  was  not  dis|ilaying, 
t be  NHIK  )  at  t be  t  inn;  it  re(:eivi;d  an 
incoming,  niai  k(;table  order  could:  ( 1 ) 
I'ixecnti;  the  order  with  signilicant  price 
improvement  (siicli  as  the  minimnm 
allowable  .$().ll!>  incremi;nt  or  tin;  mid 
|ioint  betwe(;n  tin;  NItIK  )),'“  {'/.)  (;xecnle 

liiiilii  iixi:ii|illiiii  i;iiiiliiiiiiiil  liiiiniii  wniilil  liit  Milijiii.l 
III  tliii  liiiiiiii  f’liiiiiiiil  |ii iiiii gill,  i.i'.,  tliii  liiiiliin  iiiiikI 
Mill  liii  iliiiiig,iiiiil  III  iixgliiiilly  i;iii:iiiiiviiiil  lliii  liiiiliiig, 
liii:iiiiiiiiiit. 

Srr  .  ItAT.S  IlYX  Kiilii  I  1 .74;  Nii!iiliii|  Kiilii 
4/I1II;  NY.SI'I  Kiili!  I()7(:;  NY.Sf;  Arcii  I'lijiiiliiis  Kiilii 
7.44;  mill  NY.Sf:  MK  f  Kiilii  lll/C. 

''^Tiiiliiy,  niliiil  iiiviiKliir.s  lygiciilly  niciiivii  giicii 
iiiigniviiiiiiiiil  nil  llicir  iiriliirK  iiviir  Iliii  NItIK ).  Tin: 
Ciiiiccpt  Kcloiisii  nnlod  tliiit  in  2(l(l<l.  tliii  niglil 
lirokcr-dniilcrs  with  .‘ligiiificiiiit  rntiiil  ciisinnicr 
iiccoiint.s  rniilc  niiiirly  M)()%  of  tlicir  cii.slnincr 
Miiirkcl  ordors  lo  ovor-lho-counlor  iniirkot  milkers  for 
oxociilion.  .S’w:  Goncojit  Koloii.so,  supra  nolo  14.  See 
also  l.ollors  from  Diivid  Woisborgor,  I'ixoculivo 
Principal,  Two  Sigma  Socurilios,  dalod  April  23, 
2013  ("As  a  furlher  proloction  against  incroasod 
co.sts,  Iho  Ciommission  should  continue  to  permit 
executions  at  prices  between  tho  minimum  quoting 
increments.  Banning  such  executions  would  not 
only  add  to  the  complexity  of  evaluating  the  pilot’s 
results,  but  would  effectively  deprive  retail  and 
institutional  investors  of  an  opportunity  to  receive 
price  improvement.”)  to  Elizabeth  Murphy, 
Secretary,  Commission;  and  Paul  Jiganti,  Managing 
Director,  Market  Structure  and  Client  Advocacy,  TD 
Ameritrade  dated  October  31,  2013  (“If  there  is 
going  to  be  a  tick  size  pilot  program,  we  recommend 
that  it  is  controlled,  limited  in  scope  and  time,  and 
one  that  does  not  compromise  the  benefits  retail 
customers  receive  from  Regulation  NMS.’’)  to  the 
Honorable  Mary  Jo  White,  Chair,  Commission.  But 
see  letter  from  joseph  Saluzzi,  Partner,  Themis 
Trading  LLC,  dated  November  20,  2013 
(recommending  that  the  trading  increments  under 
a  pilot  be  limited  to  the  bid,  the  offer  or  the  mid¬ 
point  between  the  two.  “Allowing  intemalizers  to 
jump  ahead  of  displayed  liquidity  for  de  minimis 
price  improvement  would  continue  to  discourage 
displayed  liquidity  and  harm  the  price  discoverj' 
process.’’). 

•*3  For  retail  investor  orders,  trading  centers  would 
be  required  to  provide  the  minimum  price 
improvement  of  10%  of  the  SO. 05  tick  size  as 
described  under  Test  Group  2. 
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the  order  at  the  NBBO  with  significant 
size  improvement  if  the  size  of  the  order 
was  of  block  size®'*,  or  (3)  route 
intermarket  sweep  orders  to  execute 
against  the  full  displayed  size  of 
protected  quotations  at  the  NBBO  and 
then  execute  the  balance  of  the  order  at 
the  NBBO  price. 

The  Commission  preliminarily 
believes  that  a  trade-at  requirement 
should  be  included  in  the  Pilot.®®  When 
quoting  and  trading  increments  are 
widened  in  the  absence  of  a  trade-at 
requirement,  the  Commis.sion 
])reliminarily  believes  there  is  a 
possibility  trading  volume  could 
migrate  away  from  “lit  vcmuos” — 
trading  vcmues  that  jnovide  |)uhli(:  pro- 
trade  trans|)aren(:y  by  displaying  tin; 
l)(!st-pric(!(i  (|imtati()n.s — to  “dark 
venues’’  that  do  not  |)rovide  such  piihlic 
pr(;-tra<le  |)ri(:e  transparency.  The 
perciaitage  of  trading  voIiiiik;  i;xe<:nt(;(l 
in  (lark  vcmues  has  incnsised  in  lecent 
years.  In  /'()()!),  trading  volume  execnicsl 
in  dark  vcmnes  was  approximately  3.S 
|>ercent.  Today,  it  is  appmximately  3!) 
peicent Thc!  ( ioimni.s.sion  he  I  ieve.s 
that  il  tr.'idiii)'  volmne  in  Te.st  (ironp 
Two  Pilot  .Seem  itie.s  movi;s  to 
midisplayed  tiadiii)'  ccmtcM.s,  then 
iiichidiii)',  the;  trade  at  recju i reiiamt  in 
Test  ( iroiqi  Three  could  test  whethei 
trading,  omiains  on  lit  vtmnes  and  what 
itiqtact,  if  any,  tin;  mig,ration  of  tr.iding, 
Irom  lit  vcMines  to  daik  venues  would 

llliick  Kitnis  to  iin  ordoi  lliiil  Ik  ( I)  iil  loiisl 
1(1.110(1  .sliiiKiH  or  {?.]  lor  ii  (|nioitity  ol  .>rlo(:k  liiiviiig, 

II  iMiirkol  viiliK!  oi  lit  loiiKt  .SXOO.OOO.  Sci-  Kiilo 
(.()0(li)(0)  ol  Kogiiliitioii  NM.S.  17(:i'l<  zn^.ftoolliKo). 

Intoriniirkiit  swoiip  ordor.s  iiro  (ixcoptioiis 
providod  in  Kiilo  (il  1(li)(r>)  mid  ((i)  ol  Kiigiiliition 
NMS  tliiit  (iiiiildo  mi  ordor  roiitor  to  .swoop  ono  or 
iiioro  ]iri(:o  lovols  .sinuiltmiooiiKly  lit  iiiiilti|)lo 
triirling  c.ontors  without  viohiting  trudo-through 
ro.strictions.  As  dofinod  in  Kiilo  (i00(h)(30)  of 
Kogulation  NMS,  intormarkot  sweep  orders  mu.st  lie 
routed  to  execute  against  the  full  displayed  size  of 
any  protected  quotation  that  otherwise  would  be 
traded  through  by  the  orders.  See  also  Responses  to 
frequently  Asked  Questions  Concerning  Rule  611 
and  Rule  610  of  Regulation  NMS,  Question  4.04 
(April  4,  2008  Update)  (available  at  http:// 
ww'w.sec.gov/  di  visions/markctrcg/nmsfaqB  1 0- 
1  l.htm). 

One  commenter  supports  the  inclusion  of  a 
trade-at  requirement  in  a  tick  pilot.  See  letter  from 
Christopher  Nagy,  CEO,  and  David  Lauer,  President, 
KOR  Group  LLC,  to  Ms.  Murphy,  Commission, 
dated  April  4,  2014. 

See  OTC  Trading:  Description  of  Non-ATS  OTC 
Trading  in  National  Market  System  Stocks  by  Laura 
Tuttle,  March  2014  (available  at  http:// 
m'\’w.sec.gov/marketstructure/research/ 
otc_trading_march_2014.pdf);  Equity  Market 
Structure  Literature  Review  Part  1:  Market 
Fragmentation  by  Staff  of  the  Division  of  Trading 
and  Markets,  October  7,  2013  (available  at  http:// 
n'W'w.sec.gov/marketstructure/Tesearch/ 
fragmentation-Iit-review-100713.pdf);  and 
Alternative  Trading  Systems:  Description  of  ATS 
Trading  in  National  Market  System  Stocks  by  Laura 
Tuttle,  October  2013  (available  at  http:// 
www.sec.gov/maTketstTuctuTe/reseaTch/alternative- 
trading-systems-march  -2014.pdf). 


have  on  liquidity  and  market  quality  for 
the  Pilot  Securities. 

Therefore,  the  Commission 
preliminarily  believes  that  the  Pilot 
should  test  whether  a  trade-at 
requirement  would  stem  the  potential 
migration  of  trading  volume  away  fi’om 
these  lit  venues.  The  inclusion  of  a 
trade-at  requirement  would  allow  the 
Commission  generate  and  analyze  data 
on  the  impact  of  a  trade-at  requirement 
in  conjunction  with  wider  tick  sizes.  In 
particular,  a  comparison  of  Test  Group 
'Throe  to  'Test  Croup  'Two  would  provide 
insight  into  the  incremental  effects  of  a 
t  ra  d  e-a  t  r etj  u  i  rcan  (;n  t . 

•  SKO  Data  for  the  'Tick  Size  Pilot. 

'The  Commission  preliminarily  helievcis 
that  the  following  data  should  he 
collected  and  transmitted  to  the 
Commission  and  made  available  to  the 
public  in  an  agreed  iqxm  formal  on  llie 
lre(|nency  noted  below.  'Tbe 

( ioinmission  iidemls  to  study  sneb  data 
to  as.sess  llie  impact  of  tbe  ebanges 
made  nndei  tlie  Pilot.  I'lie  ( ioimni.s.sion 
believe.*:  ibat  making,  tlie  data  available 
to  tbe  imlilic,  in  :m  ag,reeil  upon  formal 
would  facilitate  tlie  public'.*:  ability  to 
asse.*:.*:  tbe  impact  ol  tbe  pilot. 

•  l(lenliri(:alion  ol  Pilot  .Seem  ities.  ( )n 
eacb  (l.'iy  (Inriii)’  tbe  Pilot,  tbe  primary 
listing,  ex(:b.'nig,es  sbonbi  make  publicly 
available  tbe  list  ol  slocks  included  in 
eacb  'Test  ( ironp,  adjusting,  lor  ticker 
symbol  ebanges  and  relevant  cor|iorale 
actions,  as  set  lorlli  in  Annex  A. 

•  Pilot  I )ata.  Tbe  Comnii.ssion 
|irel iniinari ly  believes  Ibat  tbe 
Participants  sbonid  |irovide  to  tbe 
Commission  tbe  data  set  lortb  in  Annex 
U  or  explain  in  tbe  NMS  Plan  any  data 
alternatives  that  would  to  the  .same 
extent  facilitate  the  studies  of  the  effect 
of  tick  size  mentioned  in  this  order.  All 
data  must  he  provided  in  an  agreed- 
upon  format,  on  a  monthly  basis  and 
made  publicly  available.  'The  data 
should  be  provided  for  dates  starting  six 
months  prior  to  the  Pilot  period  through 
six  months  after  the  end  of  the  Pilot 
period.  The  Commission  intends  to 
study  such  data  to  assess  the  impact  of 
the  changes  made  under  the  Pilot. 

•  Assessments.  The  Commission 
preliminarily  believes  that  the 
Participants,  either  individually  or 
jointly,  should  provide  to  the 
Commission  and  make  publicly 
available  their  assessment  of  the  impact 
of  the  Pilot  no  later  than  six  months 
after  the  end  of  the  Pilot  Period,  as 
follows: 

A.  Assess  the  statistical  and  economic 
impact  of  an  increase  in  the  quoting 
increment  on  market  quality. 

B.  Assess  the  statistical  and  economic 
impact  of  an  increase  in  the  quoting 


increment  on  the  number  of  market 
makers.®® 

C.  Assess  the  statistical  and  economic 
impact  of  an  increase  in  the  quoting 
increment  on  market  maker 
participation. 

D.  Assess  the  statistical  and  economic 
impact  of  an  increase  in  the  quoting 
increment  on  market  maker  profits. 

E.  Assess  the  statistical  and  economic 
impact  of  an  increase  in  the  quoting 
increment  on  market  transparency. 

F.  Evaluate  whether  any  thresholds 
can  differentiate  the  results  of  the  above 
assessments  across  stocks  [e.g.,  whether 
.stocks  above  the  threshold  have 
negative  effects  while  stocks  IkjIow  the 
threshold  have  jiositive  elhicts). 

C.  As.se.ss  the  stati.stical  and  economic 
inqiact  of  the  above  a.sse.ssinenis  lor  tbe 
incremental  ini|)a(:l  of  a  trading 
increment  and  lor  tbe  joint  effect  of  an 
increa.se  in  a  (jiioliiig  increnieiil  wilb  tbe 
addition  of  a  trading  increment. 

1 1.  As.sess  tbe  statistical  and  ecoiioniic 
ini|iacl  oi  tbe  above  a.sse.*isnienl.*:  lor  tbe 
incremental  impact  ol  a  trade  at  lade 
and  lor  tbe  joint  ellecl  oi  an  in(:rea.*:e  in 
a  (|noling,  incremeiil  witb  tbe  addition  ol 
a  trading,  increment  and  a  liade  at  Kile. 

I.  Asse.*:.s  any  oilier  economic  i.*:sne.‘: 
Ib.'il  till!  I'ai  I  i(:i|iants  believe  tbe 
( ioinmission  sbonid  consider  in  any 
rnlemaking,  tbal  may  iollow  tbe  Pilot. 

II  /.*.  Iierehy  (irdereil,  pnrsnanl  to 
.Section  I  1  A(a)(3)(B)  of  I  be  Act  I  bat 
tbe  Participants  act  jointly  in 
developing  and  filing  wilb  tbe 
Commi.ssion,  as  an  NM.S  plan  pnrsnanl 
to  Knie  C)()H(a)  of  Kegnlalion  NM.S,'*'"  a 
'Tick  Size  Pilot  Plan,  as  de.scribed  above. 
'Tbe  Particijiants  are  ordered  to  file  witb 
the  (iommi.ssion  such  'Tick  Size  Pilot 
Plan  no  later  than  August  25,  2014. 

by  tho  Cointnission. 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

Annex  A 

These  datasets  can  include  additional 
fields  as  agreed  upon  by  the 
Participants. 

1 .  A  dataset  identifying  pilot  stocks 
containing  the  following  fields  in  a  pipe 
delimited  format  with  the  field  names  as 
the  first  record.  The  SROs  should  use 
consistent  file  name  formats. 

(a)  Ticker  Symbol 

(b)  Security  Name 

(c)  Listing  Exchange 

(d)  Date 

(e)  Tick  Size  Pilot  Group — character 

value  of 


“8  The  term  “market  makers”  includes  all 
registered  market  makers  and  other  registered 
liquidity  providers. 

89  15U.S.C.  78k-l(a)(3)(B). 

70  17  CFR  242.608(a). 
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(1)  “C”  for  stocks  in  the  Control 
Group 

(2)  “Gl”  for  stocks  in  Test  Group  One 

(3)  “G2”  for  stocks  in  Test  Group  Two 

(4)  “G3”  for  stocks  in  Test  Group 
Three 

2.  A  dataset  that  identifies  changes  in 
the  pilot  ticker  symbols  on  that  day 
containing  the  following  fields  and  in  a 
pipe  delimited  format  with  field  names 
as  the  first  record.  The  SROs  should  use 
consistent  file  name  formats. 

(a)  Ticker  Symbol 

(b)  Security  Name 

(c)  Listing  Exchange 

(d)  Effective  Date 

(e)  Deleted  Date 

(f)  Tick  Size  Pilot  Group — character 

value  of 

(1)  “C”  for  stocks  in  the  Control 
Group 

(2)  “Gl”  for  stocks  in  Test  Group  One 

(3)  “G2”  for  stocks  in  Test  Group  Two 

(4)  “G3”  for  stocks  in  Test  Group 
Three 

(g)  Old  Ticker  Symbol(s) 

(f)  Reason  for  the  change — character 
value  agreed  upon  by  SROs 

Annex  B 

These  datasets  can  include  additional 
fields  as  agreed  upon  by  the  SROs.  The 
data  need  only  include  stocks  meeting 
the  thresholds  for  inclusion  in  one  of 
the  three  Test  Groups  and  the  Gontrol 
Group  as  of  the  date  of  selection. 

A  dataset  of  daily  market  quality 
statistics  of  orders  by  security,  order 
type,  original  order  size  (as  observed  by 
SRO),  hidden  status,  and  coverage 
under  Rule  605  in  a  pipe  delimited 
format  with  field  names  as  the  first 
record: 

1.  Minimum  Fields:  Same  as  Rule  605 
fields,  except  as  modified  below,  and,  as 
defined  below.  Rule  605  Goverage, 
Hidden  Status,  Original  Percentage 
Hidden,  and  Final  Percentage  Hidden. 

2.  The  SRO  should  include  only 
orders  executed  on  their  exchanges  (or 
OTG  in  the  case  of  FINRA). 

3.  The  order  size  should  be  the 
original  order  size  as  observed  by  the 
SRO. 

4.  Modified  order  size  categories 
(slightly  different  than  Rule  605):  Less 
than  100,  100  to  499  shares,  500  to  1999 
shares,  2000  to  4999  shares,  5000  to 
9999  shares,  and  10000  or  greater 
shares. 

5.  Modified  execution  speed 
categories  include:  Orders  executed 
from  0  to  <100  microseconds,  100 
microseconds  to  <100  milliseconds,  100 
milliseconds  to  <1  second,  1  second  to 
<30  seconds,  30  seconds  to  <60  seconds, 
60  seconds  to  <5  minutes,  5  minutes  to 
30  minutes. 


6.  Hidden  status  should  include 
orders  for  which  the  instructions 
indicate  that  the  order  is  not  displayable 
in  part  or  full. 

(a)  Hidden  status  is  a  character 
variable  with  the  values  “entirely 
displayable,”  “partially  di.splayable,” 
and  “not  displayable”  or  other  values  as 
agreed  upon  by  the  SROs. 

(b)  Original  Percentage  Hidden  is  the 
percentage  of  shares  not  displayable  as 
of  order  receipt,  regardless  of  its 
placement  relative  to  the  quotes.  For 
example,  a  buy  order  for  5000  shares 
with  an  instruction  to  not  display  4000 
shares  would  be  80%  hidden  regardless 
of  whether  it  is  greater  than  or  less  than 
the  bid  price. 

(c)  Final  Percentage  Hidden  is  the 
percentage  of  shares  not  displayed  prior 
to  final  order  execution  or  cancellations. 
For  example,  suppose  a  buy  order  for 
5000  shares  with  an  instruction  to 
display  not  more  than  1000  shares  at  a 
time.  After  the  first  1000  shares  execute 
a  second  1000  is  displayed.  If  the  order 
is  cancelled  before  any  more  executions, 
the  final  percentage  hidden  is  60%. 

7.  Orders  to  include:  Market  orders, 
marketable  limit  orders,  inside-the- 
quote  limit  orders,  at-the-quote  limit 
orders,  near-the-quote  limit  orders,  and 
intermarket  sweep  orders  (ISOs), 
including  those  not  covered  by  Rule 
605. 

8.  Rule  605  coverage:  Indicate 
whether  the  order  is  covered  in  Rule 
605  (“Yes”)  or  reason  for  not  covered 
(character  variable  with  the  consistent 
values  across  SROs  such  as  “opening”, 
“closing”,  “stop  price”,  “full  size”, 
“short  sale”,  “other  tick/bid  sensitive”, 
“not  held”,  “special  settlement”,  “non- 
market,”  “order  size  >10,000”,  or  other 
values  as  agreed  upon  by  SROs). 

A  dataset  of  daily  number  of 
registered  market  makers  by  security 
in  a  pipe  delimited  format  with  field 
names  as  the  first  record: 

1.  Minimum  fields:  SRO,  number  of 
registered  market  makers,  number  of 
other  registered  liquidity  suppliers. 

A  dataset  of  daily  market  maker 
participation  and  trading  profits  of 
orders  by  security  in  a  pipe  delimited 
format  with  field  names  as  the  first 
record: 

1.  Minimum  fields:  SRO,  total  market 
maker  share  participation,  total  market 
maker  trade  participation,  cross-quote 
market  maker  share  participation,  cross¬ 
quote  market  maker  trade  participation, 
inside-the-quote  market  maker  share 
participation,  inside-the-quote  market 
maker  trade  participation,  at-the-quote 


The  term  “market  makers”  includes  all 
registered  market  makers  and  other  registered 
liquidity  providers. 


market  maker  share  participation,  at- 
the-quote  market  maker  trade 
participation,  outside-the-quote  market 
maker  share  participation,  outside-the- 
quote  market  maker  trade  participation, 
raw  market  maker  realized  trading 
profits,  market  maker  realized  trading 
profits  net  of  fees  and  rebates,  raw 
market  maker  unrealized  trading  profits. 
2.  Participation  fields: 

(a)  Share  participation:  The  number  of 
shares  purchased  or  sold  by  market 
makers  in  a  principal  trade,  not 
including  riskless  principal.  When 
aggregating  across  market  makers,  this 
should  be  a  share-weighted  average  per 
market  maker. 

(b)  Trade  participation:  The  number 
of  purchases  and  sales  by  market  makers 
in  a  principal  trade,  not  including 
riskless  principal.  When  aggregating 
across  market  makers,  this  should  be  a 
trade-weighted  average  per  market 
maker. 

(c)  Gross-quote  participation  refers  to 
the  market  maker  buying  at  or  above  the 
national  best  offer  or  selling  at  or  below 
the  national  best  bid  at  the  time  of  the 
trade. 

(d)  Inside-the-quote  participation 
refers  to  a  trade  price  that  is  between  the 
national  best  bid  and  offer  prices  at  the 
time  of  the  trade. 

(e)  At-the-quote  (outside-the-quote) 
participation  refers  to  a  buy  price  that 
is  equal  to  (less  than)  the  national  best 
bid  price  at  the  time  of  or  immediately 
before  the  trade.  In  the  case  of 
downward  moving  national  best  bid, 
use  the  national  best  bid  price 
immediately  before  the  trade. 

Otherwise,  use  the  national  best  bid 
price  at  the  time  of  trade.  For  a  sell 
price,  use  the  same  method  with  the 
national  best  offer  price. 

3.  Trading  profit  fields: 

(a)  Realized  trading  profits  are  the 
difference  between  the  market  value  of 
market  maker  sales  (shares  sold  x  price) 
and  the  market  value  of  market  m^er 
purchases  (shares  purchased  x  price). 
Use  a  LIFO-like  method  for  determining 
which  share  prices  to  use  in  the 
calculation.  When  aggregating  across 
market  makers,  this  should  be  a  share- 
weighted  average  per  market  maker. 

(bj  Realized  trading  profits  net  of  fees 
and  rebates  are  the  realized  trading 
profits  plus  rebates  the  market  maker 
collects  from  trading  on  that  day  minus 
access  fees  the  market  maker  pays  for 
trading  on  that  day.  If  estimated  before 
allocations  of  rebates  and  fees,  use 
expected  rebates  and  fees. 

(c)  Unrealized  trading  profits  are  the 
difference  between  the  purchase  or  sale 
price  of  the  end-of-day  inventory 
position  of  the  market  maker  and  the 
official  closing  price.  In  the  case  of  a 
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short  position,  subtract  the  closing  price 
from  the  sale  price.  In  the  case  of  a  long 
position,  subtract  the  purchase  price 
from  the  closing  price. 

A  dataset  of  market  orders  and 
marketable  limit  orders  in  a  pipe 
delimited  format  with  field  names  as  the 
first  record. 

1.  Minimum  fields:  Ticker  symbol, 
date,  order  receipt  time,  order  type, 
order  size  in  shares,  order  side  (“B”, 

“S”,  or  “SS”),  order  price  (if  marketable 
limit),  NB  quoted  price,  NB  quoted 
depth  in  lots,  receiving  market  offer  for 
buy  or  bid  for  sell,  receiving  market 
depth  (offer  for  buy  and  bid  for  sell), 
indicator  for  quote  leader,  average 
execution  price  (share- weighted), 
executed  shares,  canceled  shares,  routed 
shares,  routed  average  execution  price 
(share-weighted),  indicator  for  special 
handling  instructions. 

2.  Quote  variables; 

(a)  NB  quoted  price  is  the  national 
best  offer  for  buys  and  the  national  best 
bid  for  sells. 

(b)  NB  quoted  depth  is  the  NBO  depth 
for  buys  and  NBB  depth  for  sells. 

(c)  The  indicator  for  quote  leader  is  1 
if  the  receiving  market  was  the  first 
market  to  post  the  NBB  for  a  sell  or  NBO 
for  a  buy. 

3.  Average  execution  price  is  a  share- 
weighted  average  that  includes  only 
executions  on  the  receiving  market. 
Routed  average  execution  price  is  a 
share-weighted  average  that  includes 
only  shares  routed  away  fi'om  the 
receiving  market. 

4.  Routed  shares  refers  to  the  number 
of  shares  in  the  order  that  were  routed 
to  another  exchange  or  market. 

5.  The  indicator  for  special  handling 
instructions  should  identify  orders  that 
contain  instructions  that  could  result  in 
delayed  execution  or  an  execution  price 
other  than  the  quote. 
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Proposed  Rule  Change,  as  Modified  by 
Amendment  No.  2,  Regarding  the 
Short-Term  Option  Series  Program 

June  24,  2014. 

I.  Introduction 

On  April  22,  2014,  the  International 
Securities  Exchange,  LLC  (the 
“Exchange”  or  “ISE”)  filed  with  the 


Securities  and  Exchange  Commission 
(“Commission”),  pursuant  to  Section 
19(b)(1)  ’  of  the  Securities  Exchange  Act 
of  1934  (“Act”), 2  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  its  rules  governing  the  Short 
Term  Option  Series  Program  to 
introduce  finer  strike  price  intervals  for 
standard  expiration  contracts  in  option 
classes  that  also  have  short  term  options 
listed  on  them  (“related  non-short  term 
options”),  and  to  remove  obsolete  rule 
text  concerning  the  listing  of  new  short 
term  option  series  during  the  week  of 
expiration.  On  May  1,  2014,  the 
Exchange  filed  Amendment  No.  2  to  the 
proposal.^  The  proposed  rule  change,  as 
modified  by  Amendment  No.  2,  was 
published  for  comment  in  the  Federal 
Register  on  May  12,  2014. ^  The 
Commission  received  no  comments  on 
the  proposal.  This  order  approves  the 
proposed  rule  change,  as  modified  by 
Amendment  No.  2. 

II.  Description  of  the  Proposed  Rule 
Change 

On  any  Thmsday  or  Friday  that  is  a 
business  day,  the  Exchange  currently 
may  list  short  term  options  that  expire 
at  the  close  of  business  on  each  of  the 
next  five  Fridays  that  are  business  days 
and  are  not  Fridays  in  which  monthly 
or  quarterly  options  expire.®  These  short 
term  options  may  be  listed  in  strike 
price  intervals  of  $0.50,  $1,  or  $2.50.^ 
The  Exchange  may  also  list  standard 
expiration  contracts,  which  are  listed  in 
accordance  with  the  regular  monthly 
expiration  cycle,  in  wider  strike  price 
intervals  of  $2.50,  $5,  or  $10.®  During 
the  week  prior  to  expiration  only,  the 
Exchange  is  permitted  to  list  related 
non-short  term  option  contracts  in  the 
narrower  strike  price  intervals  available 
for  short  term  option  series.®  Since  this 
exception  to  the  standard  strike  price 


1 15  U.S.C.  78s(b)(l). 

M5U.S.C.  78a. 

3  17  CFR  240.19b-^. 

Amendment  No.  1  was  filed  on  April  29,  2014 
and  withdrawn  on  May  1,  2014. 

®  See  Securities  Exchange  Act  Release  No.  72098 
(May  6,  2014),  79  FR  27006  (“Notice”). 

®  See  Supplementary  Material  .02  to  Rule  504; 
Supplementary  Material  .01  to  Rule  2009. 

^  See  Supplementary  Material  .12  to  Rule  504; 
Supplementary  Material  .05  to  Rule  2009. 
Specifically,  the  Exchange  may  list  short  term 
options  in  SO.  50  intervals  for  strike  prices  less  than 
S75,  or  for  option  classes  that  trade  in  one  dollar 
increments  in  the  related  non-short  term  option,  SI 
intervals  for  strike  prices  that  are  between  S75  and 
$150,  and  S2.50  intervals  for  strike  prices  above 
SI  50.  See  id. 

“  See  Rule  504(d).  In  general,  the  Exchange  must 
list  standard  expiration  contracts  in  S2.50  intervals 
for  strike  prices  of  S25  or  less,  S5  intervals  for  strike 
prices  greater  than  S25,  and  SlO  intervals  for  strike 
prices  greater  than  S200.  See  id. 

See  Supplementary  Material  .02(e)  to  Rule  504; 
Supplementary  Material  .01(e)  to  Rule  2009. 


intervals  is  available  only  during  the 
week  prior  to  expiration,  however, 
standard  expiration  contracts  regularly 
trade  at  significantly  wider  intervals 
than  their  weekly  counterparts.^®  As  a 
result,  the  Exchange  proposes  to  amend 
Supplementary  Material  .02(e)  to  Rule 
504  and  Supplementary  Material  .01(e) 
to  Rule  2009  to  permit  the  listing  of 
related  non-short  term  options  in  the 
same  strike  price  intervals  as  allowed 
for  short  term  option  series  at  any  time 
during  the  month  prior  to  expiration, 
which  begins  on  the  first  trading  day 
after  the  prior  month’s  expiration  date, 
subject  to  the  provisions  of  Rule 
504(f).” 

In  addition,  the  Exchange  noted  that 
it  recently  adopted  rule  text  that  states 
that,  notwithstanding  any  language  to 
the  contrary,  short  term  options  may  be 
added  up  to  and  including  on  the 
expiration  date.^^  Accordingly,  the 
Exchange  proposes  to  delete  rule  text 
that  prohibits  the  opening  of  additional 
series  listed  pursuant  to  Supplementary 
Material  .12  to  Rule  504  and 
Supplementary  Material  .05  to  Rule 
2009  during  the  week  of  expiration. i® 

The  Exchange  also  stated  that  is  has 
analyzed  its  capacity,  and  represented 
that  it  and  the  Options  Price  Reporting 
Authority  (“OPRA”)  have  the  necessary 
systems  capacity  to  handle  any  potential 
additional  traffic  associated  with  this 
proposed  rule  change. In  addition,  the 
Exchange  stated  that  it  believes  that  its 
members  will  not  have  a  capacity  issue 
as  a  result  of  this  proposal.^® 
Furthermore,  the  Exchange  stated  that  it 
does  not  believe  the  proposed  rule 
change  will  cause  fragmentation  of 
liquidity,  "i® 

III.  Discussion  and  Commission 
Findings 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^ ^  In  particular,  the 
Commission  finds  that  the  proposed 


See  Notice,  supra  note  5,  at  27007. 

”  For  example,  since  the  April  2014  monthly 
option  expired  on  Saturday,  April  19,  the  proposed 
rule  change  would  allow  the  hScchange  to  list  the 
May  2014  monthly  option  in  short  term  option 
intervals  starting  Monday,  April  21.  See  Notice, 
supra  note  5,  at  27007. 

See  Securities  Exchange  Act  Release  No.  71033 
(December  11,  2013),  78  FR  76375  (December  17, 
2013)  (SR-lSE-2013-68). 

’3  See  Notice,  supra  note  5,  at  27007. 

See  Notice,  supra  note  5,  at  27008. 

'^Id. 

In  approving  the  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 
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rule  change  is  consistent  with  Section 
6(b)(5)  of  the  Act,^®  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  prevent 
fraudulent  and  manipulative  acts,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the 
proposed  change  may  provide  the 
investing  public  and  other  market 
participants  more  flexibility  to  closely 
tailor  their  investment  and  hedging 
decisions,  thus  allowing  them  to  better 
manage  their  risk  exposure.  As  the 
Exchange  notes,  standard  expiration 
contracts  currently  trade  in  wider  strike 
price  intervals  than  their  weekly 
counterparts,  except  during  the  week 
prior  to  expiration. The  Exchange 
further  states  that  this  creates  a  situation 
where  contracts  on  the  same  option 
class  that  expire  both  several  weeks 
before  and  several  weeks  after  the 
standard  expiration  are  eligible  to  trade 
in  strike  price  intervals  that  the 
standard  expiration  contract  is  not.^® 
According  to  the  Exchange,  the 
proposed  rule  change  will  increase 
market  efficiency  by  harmonizing  strike 
price  intervals  for  contracts  that  are 
close  to  expiration,  whether  those 
contracts  are  listed  pursuant  to  weekly 
or  monthly  expiration  cycles. 21 

The  Commission  believes  that  the 
proposed  rule  change  to  remove 
obsolete  rule  next  concerning  the  listing 
of  new  short  term  option  during  the 
week  of  expiration  is  consistent  with  the 
Act  because  it  protects  investors  and  the 
public  interest  by  eliminating  any 
confusion  about  the  opening  of 
additional  series  during  the  week  of 
expiration. 

Finally,  in  approving  this  proposal, 
the  Commis.sion  notes  that  the  Exchange 
has  represented  that  it  and  OPRA  have 
the  necessary  systems  capacity  to 
handle  the  potential  additional  traffic 
associated  with  this  proposed  rule 
change.  22  The  Exchange  further  stated 
that  it  believes  its  members  will  not 
have  a  capacity  issue  as  a  result  of  the 
proposal  and  that  it  does  not  believe 
this  expansion  will  cause  fragmentation 
of  liquidity.  23 


i«15U.S.C.  78f(b)(5). 

See  Notice,  supra  note  5,  at  27007. 

2“  See  Notice,  supra  note  5,  at  27007-8. 
See  Notice,  supra  note  5,  at  27008. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act  24  that  the 
proposed  rule  change  (SR-ISE-2014- 
23),  as  modified  by  Amendment  No.  2, 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 23 
Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-15199  Filed  6-27-14;  8:45  am) 
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[Release  No.  34-72458;  File  No.  SR- 
NYSEArca-2014-56] 

Self-Regulatory  Organizations;  NYSE 
Area,  Inc.;  Notice  of  Designation  of  a 
Longer  Period  for  Commission  Action 
on  Proposed  Rule  Change  Relating  to 
the  Listing  and  Trading  of  Shares  of 
the  PIMCO  Income  Exchange-Traded 
Fund  Under  NYSE  Area  Equities  Rule 
8.600 

June  24,  2014. 

On  May  1,  2014,  NYSE  Area,  Inc.  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  relating  to  the  listing  and  trading 
of  shares  of  the  PIMCO  Income 
Exchange-Traded  Fund.  The  proposed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  May  21, 

2014.2  The  Commission  received  no 
comment  letters  on  the  proposed  rule 
change. 

Section  19(b)(2)  of  the  Act^*  provides 
that,  within  45  days  of  the  publication 
of  notice  of  the  filing  of  a  proposed  rule 
change,  or  within  such  longer  period  up 
to  90  days  as  the  Commission  may 
designate  if  it  finds  such  longer  period 
to  bo  appropriate  and  publishes  its 
reasons  for  so  finding  or  as  to  which  the 
self-regulatory  organization  consents, 
the  Commission  shall  either  approve  the 
proposed  rule  change,  disapprove  the 
proposed  rule  change,  or  institute 
proceedings  to  determine  whether  the 
proposed  rule  change  should  be 
disapproved.  The  Commission  is 
extending  this  45-day  time  period.  The 
Commission  finds  that  it  is  appropriate 


U.S.C.  78f(b)(2). 

25  17  CFR  200.30-3(a)(12). 

’15  U.S.C.  78s(b)(l). 

2  17  CFR  240.1 9b-4. 

2  See  Securities  Exchange  Act  Release  No.  72170 
(May  15.  2014),  79  FR  29231. 

'•15  U.S.C.  78s(b)(2). 


to  designate  a  longer  period  within 
which  to  take  action  on  the  proposed 
rule  change  so  that  it  has  sufficient  time 
to  consider  the  proposed  rule  change. 

Accordingly,  the  Commission, 
pursuant  to  Section  19(b)(2)  of  the  Act,® 
designates  August  19,  2014,  as  the  date 
by  which  the  Commission  should  either 
approve  or  disapprove  or  institute 
proceedings  to  determine  whether  to 
disapprove  the  proposed  rule  change 
(File  Number  SR-NYSEArca-2014-56). 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

[FR  Doc.  2014-15206  Filed  6-27-14;  8:45  am] 
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Determine  Whether  to  Approve  or 
Disapprove  Proposed  Rule  Change 
Relating  to  Market  Maker  Risk 
Parameters 

June  24,  2014. 

I.  Introduction 

On  March  10,  2014,  the  International 
Securities  Exchange,  LLC  (“Exchange” 
or  “ISE”)  filed  with  the  Securities  and 
Exchange  Commission  (“Commission”), 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)  ’  and  Rule  19b-4  thereunder,2  a 
proposed  rule  change  to  amend  ISE 
Rules  722  and  804  to  mitigate  market 
maker  risk  by  adopting  an  Exchange- 
provided  risk  management 
functionality.  The  proposed  rule  change 
was  published  for  comment  in  the 
Federal  Register  on  March  26,  2014.3 
The  Commission  received  no  comments 
on  the  proposal.  On  May  7,  2014, 
pursuant  to  Section  19(b)(2)  of  the  Act,^ 
the  Commission  designated  a  longer 
period  within  which  to  either  approve 
the  proposed  rule  change,  disapprove 
the  proposed  rule  change,  or  institute 
proceedings  to  determine  whether  to 


5/d. 

5  17  CFR  200.30-3(a)(31). 

’15  U.S.C.  78s(b)(l). 

2  17  CFR  240.19b-^. 

2  See  Securities  Exchange  Act  Release  No.  71759 
(Mar.  20,  2014),  79  FR  16850  (“Notice”). 

'>15  U.S.C.  78s(b)(2). 
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disapprove  the  proposed  rule  change.® 
This  order  institutes  proceedings  under 
Section  19(b)(2)(B)  of  the  Act®  to 
determine  whether  to  approve  or 
disapprove  the  proposed  rule  change.^ 

II.  Description  of  the  Proposal 

As  described  in  the  Notice,  the 
Exchange  proposes  to  amend  ISE  Rules 
722  and  804  to  mitigate  market  maker 
risk  by  adopting  an  Exchange-provided 
risk  management  functionality. 
Ciurently,  pursuant  to  ISE  Rules  722 
and  804,  the  Exchange  automatically 
removes  a  market  maker’s  quotes  in  all 
series  of  an  options  class  when  certain 
parameter  settings  are  triggered. 
Specifically,  there  are  four  parameters 
that  can  be  set  by  market  makers  on  a 
class-by-class  basis  and  are  available  for 
market  maker  quotes  in  single  options 
series  and  in  complex  instruments  on 
the  complex  order  book.  Pursuant  to  the 
rules,  market  makers  establish  a  time 
frame  during  which  the  system 
calculates:  (1)  The  number  of  contracts 
executed  by  the  market  maker  in  an 
options  class;  (2)  the  percentage  of  the 
total  size  of  the  market  maker’s  quotes 
in  the  class  that  has  been  executed;  (3) 
the  absolute  value  of  the  net  between 
contracts  bought  and  contracts  sold  in 
an  options  class;  and  (4)  the  absolute 
value  of  the  net  between  (a)  calls 
purchased  plus  puts  sold  and  (b)  calls 
sold  plus  puts  purchased.  The  market 
maker  establishes  limits  for  each  of 
these  four  parameters,  and  when  the 
limits  are  exceeded  within  the 
prescribed  time  frame,  the  market 
maker’s  quotes  in  that  class  are  removed 
or  curtailed.®  Separately,  the  Exchange 
recently  adopted  another  risk 
management  parameter  that  permits 
market  maker  quotes  in  all  classes  to  be 
automatically  removed  from  the  trading 
system  if  a  specified  number  of 
curtailment  events  are  exceeded  within 
the  prescribed  time  period  across  the 


Soo  Socurities  lixchange  Act  Keloase  No.  72117 
(May  7,  2014),  79  KR  27300  (May  13,  2014).  The 
C:o)nmission  determined  that  it  was  appropriate  to 
designate  a  longer  period  within  which  to  take 
action  on  the  proposed  rule  change  so  that  it  has 
sufficient  time  to  consider  the  proposed  rule 
change.  Accordingly,  the  Commission  designated 
June  24,  2014  as  the  date  by  which  it  should 
approve,  disapprove,  or  institute  proceedings  to 
determine  whether  to  disapprove  the  proposed  rule 
change. 

“15U.S.C.  78s(b)(2)(H). 

^Relatedly,  the  Commission  is  also  instituting 
proceedings  under  Section  19(b)(2)(B)  of  the  Act  to 
determine  whether  to  approve  or  disapprove  a 
proposed  rule  change  filed  by  ISE’s  affiliated 
exchange,  ISE  Gemini,  LLC  (“ISE  Gemini”),  that 
mirrors  the  rule  change  proposed  by  ISE.  See 
Securities  Exchange  Act  Release  No.  34-72454 
(June  24,  2014). 

"  See  Securities  Exchange  Act  Release  No.  70132 
(August  7,  2013),  78  FR  49311  (August  13,  2013) 
(SR-lSE-2013-38). 


ISE  market.®  It  is  mandatory  for  market 
makers  to  enter  values  into  all  of  the 
quotation  risk  management  parameters 
for  all  options  classes  in  which  it  enters 
quotes. 

In  the  Notice,  the  Exchange  proposes 
to  further  enhance  its  risk  management 
offering  by  implementing  an  additional 
functionality  that  would  permit  market 
maker  quotes  to  be  automatically 
removed  from  the  trading  system  if  a 
specified  number  of  curtailment  events 
occur  across  ISE  and  its  affiliated 
exchange,  ISE  Gemini.  According  to  the 
Exchange,  a  single  trading  system 
governs  the  trading  activity  on  both  ISE 
and  ISE  Gemini. 

As  proposed,  market  makers  who 
choose  to  use  this  functionality  would 
be  able  to  set  market  wide  parameters  to 
govern  its  trading  activity  across  both 
ISE  and  ISE  Gemini.  Once  the  parameter 
is  set,  the  trading  system  would  count 
the  number  of  times  a  market  maker’s 
pre-set  curtailment  event  occurs  on  each 
exchange,  as  specified  in  ISE  Rule 
804(g)  (for  regular  orders)  and  ISE  Rule 
722,  Supplementary  Material  .04  (for 
complex  orders)  and  aggregate  them. 
Once  the  specified  number  of 
curtailment  events  across  both  markets 
has  been  reached,  the  trading  system 
would  automatically  remove  all  of  the 
market  maker’s  quotes  in  all  classes  on 
both  ISE  and  ISE  Gemini.  The  Exchange 
believes  this  functionality  would  reduce 
market  maker  risk  in  the  event  the 
market  maker  suffers  from  a  systems 
issue  or  the  occurrence  of  an  unusual  or 
unexpected  market  activity.  As 
proposed,  any  quotes  sent  by  the  market 
maker  after  the  market-wide  parameter 
across  both  markets  has  been  triggered 
would  be  rejected  until  the  market 
maker  notifies  each  exchange — in  a  non- 
automated  manner,  such  as  email  or 
telephone — that  it  is  ready  to  come  out 
of  its  curtailment.  Once  notified  by  the 
market  maker,  the  market  operations 
staff  for  each  exchange  would  reactivate 
the  market  maker’s  quotes  and  the 
market  maker  would  again  bo  active  in 
on  both  ISE  and  ISE  Gemini. 

According  to  the  Exchange,  the 
proposed  risk  management  functionality 
would  operate  consistently  with  the 
firm  quote  obligations  of  a  broker-dealer 
pursuant  to  Rule  602  of  Regulation 
NMS.  The  Exchange  anticipates  that  any 
marketable  orders  or  executable  quotes 
received  before  the  proposed 


“  See  Securities  Exchange  Act  Release  No.  71446 
(January  30,  2014),  79  FR  6951  (February  5,  2014) 
(SR-ISE-2014-04). 

See  Notice,  supra  note  3. 

”  See  Notice,  supra  note  3  for  examples 
illustrating  how  the  Exchange’s  market  wide  risk 
management  parameter  would  be  applied  under  the 
proposal. 


functionality  is  triggered  would 
automatically  execute  at  the  price  up  to 
the  market  maker’s  size,  regardless  of 
whether  such  execution  would  result  in 
executions  in  excess  of  the  market 
maker’s  pre-set  parameters.  Further,  the 
Exchange  states  that  the  proposed  cross¬ 
exchange  market  wide  parameter  will 
not  be  mandatory  and  that  market 
makers  who  prefer  to  use  their  own  risk 
management  systems  can  set  the 
Exchange  parameters  to  not  be  triggered. 

III.  Proceedings  to  Determine  Whether 
to  Approve  or  Disapprove  SR-ISE- 
2014-^9  and  Grounds  for  Disapproval 
Under  Consideration 

The  Gommission  is  instituting 
proceedings  pursuant  to  Section 
19(b)(2)(B)  of  the  Act  to  determine 
whether  the  proposed  rule  change 
should  be  approved  or  disapproved. 
Institution  of  such  proceedings  is 
appropriate  at  this  time  in  view  of  the 
legal  and  policy  issues  raised  by  the 
proposed  rule  change,  as  discussed 
below.  Institution  of  proceedings  does 
not  indicate  that  the  Commission  has 
reached  any  conclusions  with  respect  to 
any  of  the  issues  involved.  Rather,  as 
described  below,  the  Commission  seeks 
and  encourages  interested  persons  to 
provide  additional  comment  on  the 
proposed  rule  change. 

As  discussed  above,  the  Exchange 
proposes  to  amend  ISE  Rules  722  and 
804,  which  would  expand  the  current 
risk  management  offerings  by  ISE  and 
provide  for  cross-exchange  risk 
management  functionality.  The 
Commission  believes  that  the  proposal, 
which  seeks  to  allow  removal  of  a 
market  maker’s  quotes  in  all  classes  on 
both  ISE  and  ISE  Gemini  once  an 
aggregated  pre-set  number  of 
curtailment  events  on  both  exchanges  is 
reached,  raises  important  issues  that 
warrant  further  public  comment  and 
Commission  consideration.  Namely,  the 
Commission  believes  that  proceedings 
are  appropriate  to  consider,  among  other 
matters,  whether  the  proposal  is 
unfairly  discriminatory  to  any  member 
of  the  Exchange  and  the  impact  of  the 
proposal  on  competition  among 
exchanges. 

Pursuant  to  Section  19(b)(2)(B)  of  the 
Act,^®  the  Commission  is  providing 
notice  of  the  grounds  for  disapproval 
under  consideration.  The  Commission  is 
instituting  proceedings  to  allow  for 
additional  analysis  of  the  proposed  rule 
change’s  consistency  with  Section 
6(b)(5)  of  the  Act,  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 


1^15  U.S.C.  78s(b)(2)(B). 
Id. 
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“designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  perfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
systems;  and  not  be  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or 
dealers.”  The  Commission  is  also 
instituting  proceedings  to  allow  for 
additional  analysis  of  the  proposed  rule 
change’s  consistency  with  Section 
6(bK8)  of  the  Act,  which  requires  that 
rules  of  a  national  securities  exchange 
“do  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of’  the  Act. 

IV.  Procedure:  Request  for  Written 
Ckimments 

The  (Commission  re()ue.sts  that 
interested  ])ersons  jnovide  written 
snl)mi,ssi()ns  of  their  vi(!ws,  data,  and 
arguiiKnits  with  respect  to  tlie  concerns 
identified  above,  as  well  as  any  other 
concerns  they  may  have  with  the 
propo.sal.  In  |)articidar,  the  (Coinmi.ssion 
invites  the  writtini  vi(!ws  of  intere.sted 
p(!r.sons  cc)ncerning  whether  the 
|)ro])osal  is  consistent  with  Sections 
()(!))(,'))  I'lnd  (»(h)(H)  or  any  other 
j)rovision  of  the  Act,  or  the  ruhis  and 
regulations  thereunder.  Although  there 
do  not  appear  to  he  any  i.ssues  relevant 
to  approval  or  disapproval  which  would 
he  facilitated  by  an  oral  presentation  of 
views,  data,  and  arguments,  the 
(Commission  will  consider,  pursuant  to 
Rule  19b-4,  any  request  for  an 
opportunity  to  make  an  oral 
presentation.’^ 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  regarding  whether  the 
proposal  should  he  approved  or 
disapproved  by  July  21,  2014.  Any 
person  who  wishes  to  file  a  rebuttal  to 
any  other  person’s  submission  must  file 
that  rebuttal  by  August  4,  2014. 

Comments  may  be  submitted  by  any 
of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules/ sro.shtmiy,  or 


’MSU.S.C.  78f(bK5). 

Section  19(b)(2)  of  the  Act,  as  amended  by  the 
Securities  Act  Amendments  of  1975,  Public  Law 
94-29  Oune  4, 1975),  grants  the  Commission 
flexibility  to  determine  what  type  of  proceeding — 
either  oral  or  notice  and  opportunity  for  written 
comments — is  appropriate  for  consideration  of  a 
particular  proposal  by  a  self-regulatory 
organization.  See  Securities  Act  Amendments  of 
1975,  Senate  Comm,  on  Banking,  Housing  &  Urban 
Affairs,  S.  Rep.  No.  75,  94th  Cong.,  1st  Sess.  30 
(1975). 


•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
ISE-2014-09  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-ISE-2014-09.  This  file 
number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
suhmission,  all  suh.stHjuent 
amendments,  all  writttMi  statements 
with  res])ect  to  the  ])r()])o.sed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  nilating  to  the 
|)roposed  rule  change  hetwium  the 
Connni.ssion  and  any  person,  other  than 
those  that  may  he  withheld  from  the 
|)ul)lic  in  accordance  with  the 
|)rovisions  of  5  U.S.C.  552,  will  Im; 
available  for  Web  site  viewing  and 
j)rinting  in  the  Commi.ssion’s  Public 
Rcderencf;  Room,  100  F  Street  Nlv, 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR-ISE- 
2014-09  and  should  be  submitted  on  or 
before  July  21,  2014.  Rebuttal  comments 
should  be  submitted  by  August  4,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFRDoc.  2014-15202  Filed  6-27-14;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-72453;  File  No.  SR- 
NYSEArca-2014-68] 

Self-Regulatory  Organizations;  NYSE 
Area,  inc.;  Notice  of  Fiiing  and 
immediate  Effectiveness  of  Proposed 
Ruie  Change  To  Refiect  Changes  to 
the  Name  of,  and  the  Means  of  Seeking 
the  Investment  Objective  Appiicabie  to, 
the  PiMCO  Real  Return  Exchange- 
Traded  Fund 

June  24,  2014. 

Pursuant  to  Section  19(b)(1)  ’  of  the 
Securities  Exchange  Act  of  1934 
(“Act”)^  and  Rule  19b-4  thereunder,-’ 
notice  is  hereby  given  that,  on  June  12, 
2t)14,  NYSl*;  Area,  Inc.  (“Exchange”  or 
“NYSE  Area”)  filed  with  the  Securities 
and  Exchange  Commis.sion 
(“Commi.ssion”)  the  projiosed  rule 
change  as  described  in  Items  I  and  II 
Ixdow,  which  Items  have  hemi  ])re|)are(l 
by  the  .sell-regulatory  organization.  The 
Commi.ssion  is  piihlishing  this  notice  to 
.solicit  comments  on  the  pro|)o.se(l  rule 
change  from  iulmcsted  persons. 

I.  Self-Regulatory  Organization’s 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  ])roposes  to  reflect 
changes  to  the  name  of,  and  the  means 
of  seeking  the  investment  objective 
ajiplicable  to,  the  PIMCO  Real  Return 
Jixchange-Traded  Fund  (the  “Fund”). 
The  Commission  has  approved  the 
listing  and  trading  of  shares  of  the  Fund 
on  the  Exchange  under  NYSE  Area 
Equities  Rule  8.600.  Shares  of  the  Fund 
have  not  yet  commenced  trading  on  the 
Exchange.  The  text  of  the  proposed  rule 
change  is  available  on  the  Exchange’s 
Web  site  at  www.nyse.com,  at  the 
principal  office  of  the  Exchange,  and  at 
the  Commission’s  Public  Reference 
Room. 

II.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
self-regulatory  organization  included 
statements  concerning  the  purpose  of, 
and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  those  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  sections  A,  B,  and  C  below. 


’15  U.S.C.  78s(b)(l). 
2  15  U.S.C.  78a. 

3 17  CFR  240.19b-4. 
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of  the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization’s 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Commission  has  approved  listing 
and  trading  on  the  Exchange  of  shares 
(“Shares”)  of  the  PIMCO  Real  Return 
Exchange-Traded  Fund  (“Fund”),  which 
are  offered  by  PIMCO  ETF  Trust  (the 
“Trust”),^  under  NYSE  Area  Equities 
Rrde  8.600,  which  governs  the  listing 
and  trading  of  Managed  Fund  Shares. 
The  Shares  of  the  Fund  have  not  yet 
commenced  trading  on  the  Exchange. 

Tlie  Shares  are  oifered  l)y  the  Trust, 
a  .statjitory  tru.st  organized  under  tlu! 
laws  of  the  Stale  of  Delaware  and 
registcinul  with  the  ('.oiniuission  as  an 
o|)(ni-(;nd  inaiiageinent  investnuait 
conipany.'*  Tin;  invctstnunit  manager  to 
the  Fund  is  Pacific  lnv(;slm(Mit 
Management  Company  l.l.C  (“PIMCO” 
or  the  “Advisin”). 

In  this  propo.sed  ride  change,  the 
I'ixchange  proposes  to  reflect  changes  to 
the  name  of  the  l‘'nn(l  and  to  the 
description  of  the  investments  the 
Adviser  will  utilize  in  seeking  the 
I'lind’s  investment  objective,  as 
described  below.'’ 

'I'he  Adviser  jirojio.ses  that  the  name 
of  the  Fund  he  changed  from  that  .stated 
in  the  Prior  Rolea.se  to  the  PlMCiO 
Inflation-Linked  Active  Exchange- 
Traded  Fund.  The  Adviser  represents 
that  it  is  changing  the  name  of  the  Fund 
to  better  reflect  the  nature  of  the  Fund’s 
revised  inve.stment  strategy. 


'•  See  Securities  Exchange  Act  Release  No.  71125 
(December  18,  2013),  78  FR  77743  (December  24, 
2013)  (SR-NYSEArca-2013-106)  (order  approving 
listing  and  trading  on  the  Exchange  of  the  PIMCO 
Diversified  Income  Exchange-Traded  Fund,  PIMCO 
Real  Return  Exchange-Traded  Fund,  and  PIMCO 
Low  Duration  Exchange-Traded  Fund)  (“Prior 
Order”).  See  also  Securities  Exchange  Act  Release 
No.  70774  (October  30,  2013),  78  FR  66396 
(November  5,  2013)  (SR-NYSEArca-2013-106) 
("Prior  Notice,”  and  together  with  the  Prior  Order, 
the  “Prior  Release”). 

®  The  Trust  is  registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l)  (“1940 
Act”).  On  October  31,  2013,  the  Trust  filed  with  the 
Commission  an  eunendment  to  its  registration 
statement  on  Form  N-1 A  under  the  Securities  Act 
of  1933  (15  U.S.C.  77a)  (“Securities  Act”),  and 
under  the  1940  Act  relating  to  the  Fund  (File  Nos. 
333-155395  and  811-22250)  ("Registration 
Statement”).  The  description  of  the  operation  of  the 
Trust  and  the  Fund  herein  is  based,  in  part,  on  the 
Registration  Statement.  In  addition,  the 
Commission  has  issued  an  order  granting  certain 
exemptive  relief  to  the  Trust  under  the  1940  Act. 
See  Investment  Company  Act  Release  No.  28993 
(File  No.  812-13571)  (“Exemptive  Order”). 

The  changes  described  herein  will  be  effective 
upon  filing  with  the  Commission  of  a  supplement 
to  the  Trust’s  Registration  Statement.  See  note  5, 
supra. 


In  addition,  the  Adviser  proposes  that 
the  Fund  may  invest  up  to  20%  of  its 
total  assets  in  securities  and  instruments 
that  are  economically  tied  to  emerging 
market  countries,  subject  to  the  Fund’s 
investment  limitations  relating  to 
particular  asset  classes  set  forth  in  the 
Prior  Release.^  The  Prior  Release  stated 
that  the  Fund  may  invest  up  to  10%  of 
its  total  assets  in  securities  and 
instruments  that  are  economically  tied 
to  emerging  market  countries,  subject  to 
the  Fund’s  investment  limitations 
relating  to  particular  asset  classes  set 
forth  in  the  Prior  Relea.se.“  The  Advi.ser 
repre.sents  that  the  proposed  increase  in 
the  Fund’s  total  assets  that  may  be 
invo.sted  in  .securities  and  in.strument.s 
that  are  economically  tied  to  emerging 
market  countries  will  afford  the  Fund 
the  opjiortiinity  to  invest  in  a  broader 
r:mge  of  financial  instrninents  related  to 
emerging  markets  and,  therefore,  may 
facilitate  the  I'lind’s  meeting  its 
investment  objective.”  The  ('.ommi.ssion 
previously  has  ap|)rove(i  listing  and 
trading  on  the  I'ixchange  of  shares  of 
actively-managed  exchange-traded 
hinds  under  NY.SI'i  Area  Eipiities  Knie 
8.(i()()that  may  invest  up  to  20%  of  the 
a|)plicahle  hind’s  total  as.sets  in 
emerging  market  delit  .securities."’ 

Finally,  the  I’rior  Relea.se  stated  the 
effective  diiration  of  the  Fund  normally 
will  vary  within  three  years  (pins  or 


As  .slfitod  in  tho  Prior  Roloase,  according  to  tho 
Registration  Statonuint,  PIMtX)  will  have  broad 
di.scrotion  to  identify  countries  that  it  considers  to 
i|ualify  as  emerging  markets.  In  making  investments 
in  emerging  market  securities,  the  Fund  will 
emphasize  those  countries  with  relatively  low  gross 
national  product  per  capita  and  with  tho  potential 
for  rapid  economic  growth.  Emerging  market 
countries  are  generally  located  in  Asia,  Africa,  the 
Middle  East,  Latin  America  and  Eastern  Europe. 
PIMCO  will  select  the  country  and  currency 
composition  based  on  its  evaluation  of  relative 
interest  rates,  inflation  rates,  exchange  rates, 
monetary  and  fiscal  policies,  trade  and  current 
account  balances,  legal  and  political  developments 
and  any  other  specific  factors  it  believes  to  be 
relevant.  While  emerging  markets  corporate  debt 
securities  (excluding  commercial  paper)  generally 
must  have  S200  million  or  more  par  amount 
outstanding  and  significant  par  value  traded  to  be 
considered  as  an  eligible  investment  for  the  Fimd, 
at  least  80%  of  issues  of  such  securities  held  by  the 
Fund  must  have  S200  million  or  more  par  amount 
outstanding  at  the  time  of  investment. 

“  See  note  4,  supra. 

“  According  to  the  Registration  Statement,  the 
Fund’s  investment  objective  will  be  to  seek 
maximum  real  return,  consistent  with  preservation 
of  capital  and  prudent  investment  management. 

■•oSee,  e.g..  Securities  Exchange  Act  Release  Nos. 
69061  (March  7,  2013),  78  FR  15990  (March  13, 
2013)  (SR-NYSEArca-2013-01)  (order  approving 
listing  and  trading  on  the  Exchange  of  Shares  of  the 
Newfleet  Multi-Sector  Income  Fund  imder  NYSE 
Area  Equities  Rule  8.600);  68863  (February  7,  2013), 
78  FR  10222  (February  13,  2013)  (SR-NYSEArca- 
2012-142)  (order  approving  listing  and  trading  on 
the  Exchange  of  Shares  of  the  Guggenheim 
Enhanced  Total  Return  ETF  under  NYSE  Area 
Equities  Rule  8.600). 


minus)  of  the  effective  portfolio 
duration  of  the  securities  comprising  the 
Barclays  Capital  U.S.  TIPS  Index,  as 
calculated  by  PIMCO,  which  as  of 
January  31,  2013,  as  converted,  was  6.16 
years.  The  Adviser  proposes  to  change 
this  representation  to  provide  that  the 
effective  duration  of  the  Fund  normally 
will  vary  within  three  years  (plus  or 
minus)  of  the  effective  portfolio 
duration,  as  calculated  by  PIMCO,  of  the 
securities  comprising  the  BofAMerrill 
1-Year  Constant  Maturity  US  TIPS  Index 
(“Index”).  The  effective  portfolio 
duration  of  the  securities  comprising  the 
Index,  as  calculated  by  PIMCO,  was 
approximately  0.95  years  as  of  April  30, 
2014.  The  effective  duration  of  the 
Index  will  he  calculated  u.sing  the  .same 
conversion  factors  as  the  Fund.  The 
Advi.ser  rejire.sents  that  it  wishes  to 
reduce  the  intere.st  rate  .sensitivity  of  the 
l'’nnd’.s  investments. 

The  Advi.ser  represents  that  there  is 
no  change  to  the  l•'nnd’.s  investment 
objective. 

'I'he  Fnnd  will  coni|)ly  with  all  initial 
and  continued  listing  re(|nirenient.s 
under  NYSE  Area  H(|nilie.s  KnIe  8.600. 

I'ixcepl  lor  I  he  changes  noted  above, 
all  other  facts  pre.sented  and 
representations  made  in  the  Prior 
Kelease  remain  nnchanged. 

All  terms  referenced  lint  not  defined 
herein  are  defined  in  the  Prior  Release. 

2.  Statutory  Basis 

The  ba.si.s  under  the  Act  for  this 
proposed  rule  change  is  the  requirement 
under  Section  6(b)(5)  that  an 
exchange  have  rules  that  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to,  and  perfect  the 
mechanism  of  a  free  and  open  market 
and,  in  general,  to  protect  investors  and 
the  public  interest. 

The  proposed  rule  change  is  designed 
to  promote  just  and  equitable  principles 
of  trade  and  to  protect  investors  and  the 
public  interest  in  that  the  Adviser 
represents  that  there  is  no  change  to  the 
Fund’s  investment  objective.  The  Fund 
will  comply  with  all  initial  and 
continued  listing  requirements  imder 
NYSE  Area  Equities  Rule  8.600.  The 
Adviser  represents  that  the  proposed 
increase  from  up  to  10%  to  up  to  20% 
of  its  total  assets  in  securities  and 


The  Prior  Release  stated  that,  according  to  the 
Registration  Statement,  effective  duration  takes  into 
account  that  for  certain  bonds  expected  cash  flows 
will  fluctuate  as  interest  rates  change  and  is  defined 
in  nominal  yield  terms,  which  is  market  convention 
for  most  bond  investors  and  managers.  The  Prior 
Release  stated  that  the  effective  duration  of  the 
Barclays  Capital  U.S.  TIPS  Index  will  be  calculated 
using  the  same  conversion  factors  as  the  Fund. 

’2  15U.S.C.  78f(b)(5). 
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instruments  that  are  economically  tied 
to  emerging  market  countries  (subject  to 
the  Fund’s  investment  limitations 
relating  to  particular  asset  classes  set 
forth  in  the  Prior  Release)  will  afford  the 
Fund  the  opportunity  to  invest  in  a 
broader  range  of  financial  instruments 
related  to  emerging  markets  and, 
therefore,  may  facilitate  the  Fund’s 
meeting  its  investment  objective.  The 
Adviser  further  represents  that  the 
proposed  change  to  the  index  used  by 
the  Fund  as  a  measure  of  duration  is 
appropriate  in  that  the  Adviser  wishes 
to  reduce  the  interest  rate  sensitivity  of 
the  Fund’s  investments  in  seeking  the 
Fund’s  investment  objective.^ ^  T^e 
effective  duration  of  the  Index  will  be 
calculated  using  the  same  conversion 
factors  as  the  Fund.  As  a  result  of  this 
change,  the  Adviser  represents  that  it 
wishes  to  reduce  the  interest  rate 
sensitivity  of  the  Fund’s  investments. 

The  proposed  rule  change  is  designed 
to  perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest  in  that 
the  Fund  will  comply  with  all  initial 
and  continued  listing  requirements 
under  NYSE  Area  Equities  Rule  8.600. 

In  addition,  the  Adviser  represents  that 
it  is  changing  the  name  of  the  Fund  to 
better  reflect  the  nature  of  the  Fund’s 
revised  investment  strategy.  The 
Adviser  represents  that  the  proposed 
increase  in  the  Fund’s  total  assets  that 
may  be  invested  in  securities  and 
instruments  that  are  economically  tied 
to  emerging  market  countries  will  afford 
the  Fund  the  opportunity  to  invest  in  a 
broader  range  of  financial  instruments 
related  to  emerging  markets  and, 
therefore,  may  facilitate  the  Fund’s 
meeting  its  investment  objective.  The 
Adviser  represents  that  the  change  to 
the  index  used  by  the  Fund  as  a 
measure  of  duration  should  result  in 
overall  Fund  investments  that  are  less 
sensitive  to  changes  in  interest  rates. 

The  Adviser  represents  that  there  is  no 
change  to  the  Fund’s  investment 
objective.  Except  for  the  changes  noted 
above,  all  other  representations  made  in 
the  Prior  Release  remain  unchanged. 

B.  Self-Regulatory  Organization’s 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act.  The 
proposed  increase  from  up  to  10%  to  up 
to  20%  of  the  Fund’s  total  assets  that 


Ounition  is  (i  moasiiro  used  to  dotermino  the 
sensitivity  of  a  security’s  price  to  changes  in 
intere.st  rates.  'I'he  longer  a  security’s  duration,  the 
more  sensitive  it  will  be  to  interest  rates. 


may  he  invested  in  securities  and 
instruments  that  are  economically  tied 
to  emerging  market  cotmtries  will 
permit  the  Fund  to  invest  in 
instruments  that  are  economically  tied 
to  emerging  market  countries  up  to  a 
level  consistent  with  certain  other 
actively-managed  exchange-traded 
funds  i**  and  will  enhance  competition 
among  issues  of  Managed  Fund  Shares 
that  invest  in  fixed  income  securities. 

C.  Self-Regulatory  Organization’s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not:  (i)  significantly  affect 
the  protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 
as  the  Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-4(f)(6)(iii) 
thereunder.^® 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  summarily  may 
temporarily  suspend  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Comments  may  be  submitted  by  any  of 
the  following  methods; 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  {http://www.sec.gov/ 
rules/sro.shtml);  or 


Sac  note  10,  supra. 

D.S.C.  78.s(b)(3)(A). 

T‘17  CFR  240.1 9b-4(f)(6)-  In  addition.  Rule  19b- 
4(f)((i)  requires  a  self-regulatory  organization  to  gives 
the  Commission  written  notice  of  its  intent  to  file 
tbe  ])ro]josed  ride  change  at  Usast  five  business  days 
prior  to  the  date  of  filing  of  the  ])ro])osed  rule 
change,  or  such  shorter  time  as  designated  by  the 
Commi.ssion.  The  Rxchange  has  satisfied  this 
nsquiremesnt. 


•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
NYSEArca-2()14-68  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  DC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-NYSEArca-2014-68.  This 
file  number  should  be  included  on  the 
subject  line  if  email  is  used.  To  help  the 
Commission  process  and  review  your 
comments  more  efficiently,  please  use 
only  one  method.  The  Commission  will 
post  all  comments  on  the  Commission’s 
Internet  Web  site  [http://www.sec.gov/ 
rules/sro.shtml).  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
NYSEArca-2014-68  and  should  be 
submitted  on  or  before  July  21,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.’^ 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doc.  2014-15200  Filed  6-27-14;  8:45  ain] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-72454;  File  No.  SR- 
ISEGemlni-2014-09] 

Self-Regulatory  Organizations;  ISE 
Gemini,  LLC;  Order  Instituting 
Proceedings  To  Determine  Whether  To 
Approve  or  Disapprove  Proposed  Rule 
Change  Relating  to  Market  Maker  Risk 
Parameters 

June  24,  2014. 

I.  Introduction 

On  March  10,  2014,  the  ISE  Gemini, 
LLC  (“Exchange”  or  “ISE  Gemini”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ^  and  Rule 
19b-4  thereunder, 2  a  proposed  rule 
change  to  amend  ISE  Gemini  Rule  804 
to  mitigate  market  maker  risk  by 
adopting  an  Exchange-provided  risk 
management  functionality.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
March  26,  2014.3  xhe  Commission 
received  no  comments  on  the  proposal. 
On  May  7,  2014,  pursuant  to  Section 
19(b)(2)  of  the  Act,^  the  Commission 
designated  a  longer  period  within  which 
to  either  approve  the  proposed  rule 
change,  disapprove  the  proposed  rule 
change,  or  institute  proceedings  to 
determine  whether  to  disapprove  the 
proposed  rule  change. ^  This  order 
institutes  proceedings  under  Section 
19(b)(2)(B)  of  the  Act®  to  determine 
whether  to  approve  or  disapprove  the 
proposed  rule  change.^ 

II.  Description  of  the  Proposal 

As  described  in  the  Notice,  the 
Exchange  proposes  to  amend  ISE 
Gemini  Rule  804  to  mitigate  market 


MSU.S.C.  78s(b)(l). 

2  17  CFR  240.19b-4. 

2  See  Securities  Exchange  Act  Release  No.  71758 
(Mar.  20,  2014),  79  FR  16846  (“Notice”). 

‘>15  U.S.C.  78s(b)(2). 

5  See  Securities  Exchange  Act  Release  No.  72118 
(May  7,  2014),  79  FR  27355  (May  13,  2014).  The 
Commission  determined  that  it  was  appropriate  to 
designate  a  longer  period  within  which  to  take 
action  on  the  proposed  rule  change  so  that  it  has 
sufficient  time  to  consider  the  proposed  rule 
change.  Accordingly,  the  Commi.ssion  designated 
June  24,  2014  as  the  date  by  which  it  should 
approve,  disapprove,  or  institute  proceedings  to 
det(!rmine  whether  to  disapjjrove  the  jiroposod  rule 
change. 

“15  U.S.C.  78.s(h)(2)(H). 

■''Relatodly,  the  tioinmi.ssion  is  also  instituting 
proceedings  under  .Section  19(h)(2)(H)  of  the  Act  to 
determine  whether  to  approve  or  disapprove  a 
pro])o.sed  rule  change  filed  by  ISE  Cemini's 
affiliated  exchange.  International  .Securities 
Exchange,  I.I.C  (“ISE”),  that  mirrors  the  rule  change 
propo.sed  by  I.SE  Cemini.  See  .Securities  Exchange 
Act  Riilease  No.  34-72455  (|une  24,  2014). 


makor  ri.sk  by  adopting  au  Exohaugo- 
providod  ri.sk  mauagomont 
functionality.  Currently,  pursuant  to  ISE 
Cemini  Rule  804,  the  Exchange 
automatically  removes  a  market  maker’s 
(juotes  in  all  series  of  an  options  class 
when  c;ertain  parameter  settings  are 
triggered.  Specifically,  there  are  four 
parameters  that  can  be  set  by  market 
makers  on  a  class-by-class  basis  and  are 
available  for  market  maker  quotes  in 
single  options  series  and  in  complex 
instruments  on  the  complex  order  book. 
Pursuant  to  the  rules,  market  makers 
establish  a  time  frame  during  which  the 
system  calculates:  (1)  The  number  of 
contracts  executed  by  the  market  maker 
in  an  options  class;  (2)  the  percentage  of 
the  total  size  of  the  market  maker’s 
quotes  in  the  class  that  has  been 
executed;  (3)  the  absolute  value  of  the 
net  between  contracts  bought  and 
contracts  sold  in  an  options  class;  and 
(4)  the  absolute  value  of  the  net  between 

(a)  calls  purchased  plus  puts  sold  and 

(b)  calls  sold  plus  puts  purchased.  The 
market  maker  establishes  limits  for  each 
of  these  four  parameters,  and  when  the 
limits  are  exceeded  within  the 
prescribed  time  frame,  the  market 
maker’s  quotes  in  that  class  are  removed 
or  curtailed.®  Separately,  the  Exchange 
recently  adopted  another  risk 
management  parameter  that  permits 
market  maker  quotes  in  all  classes  to  be 
automatically  removed  from  the  trading 
system  if  a  specified  nvunber  of 
curtailment  events  are  exceeded  within 
the  prescribed  time  period  across  the 
ISE  Gemini  market.®  It  is  mandatory  for 
market  makers  to  enter  values  into  all  of 
the  quotation  risk  management 
parameters  for  all  options  classes  in 
which  it  enters  quotes. 

In  the  Notice,  the  Exchange  proposes 
to  further  enhance  its  risk  management 
offering  by  implementing  an  additional 
functionality  that  would  permit  market 
maker  quotes  to  be  automatically 
removed  from  the  trading  system  if  a 
specified  number  of  curtailment  events 
occur  across  ISE  Gemini  and  its 
affiliated  exchange,  ISE.  According  to 
the  Exchange,  a  single  trading  system 
governs  the  trading  activity  on  both  ISE 
(^lemini  and  ISE.’® 

As  proposed,  market  makers  who 
choose  to  use  this  functionality  would 
be  able  to  .set  market  wide  parameters  to 
govern  its  trading  activity  across  both 
ISE  Cemini  and  ISE.  Once  the  parameter 
is  .set,  the  trading  .system  woidd  count 


*'  See  Socuritios  ExchmiKt!  Act  Roloa.so  No.  70644 
(()t;tolK!r  9,  2013).  78  I  K  62785  (Oclolxir  22,  2013) 
(.SR-T()i)(iz-201  :i-06). 

”  See  .Socuritios  Excliango  Act  Koloaso  No.  71447 
Oamiary  30,  2014),  7<(  l■'R  6956  (l■■o^)^lla^y  5,  2014) 
(.SK-Toi)a/.-2014-04). 

"’.See  Notice,  supra  iioto  3. 


the  number  of  times  a  market  maker’s 
pre-set  curtailment  event  occurs  on  oitch 
exchange,  as  specified  in  ISE  Cemini 
Rule  8()4(g),  and  aggregate  them.  (3nce 
the  specified  number  of  curtailment 
events  across  both  markets  has  been 
reached,  the  trading  sy.stem  would 
automatically  remove  all  of  the  market 
maker’s  quotes  in  all  classes  on  both  ISE 
Cemini  and  ISE.  The  Exchange  believes 
this  functionality  would  reduce  market 
maker  risk  in  the  event  the  market 
maker  suffers  from  a  systems  issue  or 
the  occurrence  of  an  unusual  or 
unexpected  market  activity.  As 
proposed,  any  quotes  sent  by  the  market 
maker  after  the  market -wide  parameter 
across  both  markets  has  been  triggered 
would  be  rejected  until  the  market 
maker  notifies  each  exchange — in  a  non- 
automated  manner,  such  as  email  or 
telephone — that  it  is  ready  to  come  out 
of  its  curtailment.  Once  notified  by  the 
market  maker,  the  market  operations 
staff  for  each  exchange  would  reactivate 
the  market  maker’s  quotes  and  the 
market  maker  would  again  be  active  in 
on  both  ISE  Gemini  and  ISE.^^ 

According  to  the  Exchange,  the 
proposed  risk  management  functionality 
would  operate  consistently  with  the 
firm  quote  obligations  of  a  broker-dealer 
pursuant  to  Rule  602  of  Regulation 
NMS.  The  Exchange  anticipates  that  any 
marketable  orders  or  executable  quotes 
received  before  the  proposed 
functionality  is  triggered  would 
automatically  execute  at  the  price  up  to 
the  market  maker’s  size,  regardless  of 
whether  such  execution  would  result  in 
executions  in  excess  of  the  market 
maker’s  pre-set  parameters.  Further,  the 
Exchange  states  that  the  proposed  cross¬ 
exchange  market  wide  parameter  will 
not  be  mandatory  and  that  market 
makers  who  prefer  to  use  their  own  risk 
management  systems  can  set  the 
Exchange  parameters  to  not  be  triggered. 

III.  Proceedings  To  Determine  Whether 
To  Approve  or  Disapprove  SR- 
ISEGemini-2014-09  and  Grounds  for 
Disapproval  Under  Consideration 

The  Commission  is  instituting 
proceedings  pursuant  to  Section 
19(b)(2)(B)  of  the  Act  to  determine 
whether  the  proposed  rule  change 
should  be  approved  or  di.sapprovod. 
Institution  of  such  proceedings  is 
appropriate  at  this  time  in  view  of  the 
legal  and  policy  is.sues  raised  by  the 
jiroposed  rule  change,  as  discus.sed 
lielow.  In.stitution  of  proceedings  does 
not  indicate  that  the  r.ommi.s.sion  has 


' '  See  Notice,  supra  note  3  for  oxtiniplo.s 
illiKsIniling  how  the  Exchiingo’s  itmrket  wide  ri.sk 
inaniigonionl  piiriiiiuitor  would  he  applied  under  the 
pro)>osal. 

'2  15  U..S.f:.  78s(h)(2)(ll). 
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reached  any  conclusions  with  respect  to 
any  of  the  issues  involved.  Rather,  as 
described  below,  the  Commission  seeks 
and  encourages  interested  persons  to 
provide  additional  comment  on  the 
proposed  rule  change. 

As  discussed  above,  the  Exchange 
proposes  to  amend  ISE  Gemini  Rule 
804,  which  would  expand  the  current 
risk  management  offerings  by  ISE 
Gemini  and  provide  for  cross-exchange 
risk  management  functionality.  The 
Commission  believes  that  the  proposal, 
which  seeks  to  allow  removal  of  a 
market  maker’s  quotes  in  all  classes  on 
both  ISE  Gemini  and  ISE  once  an 
aggregated  pre-set  number  of 
curtailment  events  on  both  exchanges  is 
reached,  raises  important  issues  that 
warrant  further  public  comment  and 
Commission  consideration.  Namely,  the 
Commission  believes  that  proceedings 
are  appropriate  to  consider,  among  other 
matters,  whether  the  proposal  is 
unfairly  discriminatory  to  any  member 
of  the  Exchange  and  the  impact  of  the 
proposal  on  competition  among 
exchanges. 

Pursuant  to  Section  19(b)(2)(B)  of  the 
Act, the  Commission  is  providing 
notice  of  the  grounds  for  disapproval 
under  consideration.  The  Commission  is 
instituting  proceedings  to  allow  for 
additional  analysis  of  the  proposed  rule 
change’s  consistency  with  Section 
6(b)(5)  of  the  Act,  which  requires, 
among  other  things,  that  the  rules  of  a 
national  securities  exchange  be 
“designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
])romote  just  and  equitable  principles  of 
trade,  to  j)erfect  the  mechanism  of  a  free 
and  open  market  and  a  national  market 
systems:  and  not  be  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or 
dealers.’’  The  (knnmi.ssion  is  also 
in.stituting  proceedings  to  allow  for 
additional  analy.sis  of  the  proposed  rule 
change’s  consistency  with  Section 
6(b)(8)  of  the  Act,  which  requires  that 
rules  of  a  national  securities  exchange 
“do  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of’  the  Act. 

IV.  Procedure:  Request  for  Written 
Comments 

The  Commission  requests  that 
interested  persons  provide  written 
submissions  of  their  views,  data,  and 
arguments  with  respect  to  the  concerns 
identified  above,  as  well  as  any  other 
concerns  they  may  have  with  the 
proposal.  In  particular,  the  Commission 


13  W. 

’M5U.S.C.  78f(b)(5). 


invites  the  written  views  of  interested 
persons  concerning  whether  the 
proposal  is  consistent  with  Sections 
6(b)(5)  and  6(b)(8)  or  any  other 
provision  of  the  Act,  or  the  rules  and 
regulations  thereunder.  Although  there 
do  not  appear  to  be  any  issues  relevant 
to  approval  or  disapproval  which  would 
be  facilitated  by  an  oral  presentation  of 
views,  data,  and  arguments,  the 
Commission  will  consider,  pursuant  to 
Rule  19b-4,  any  request  for  an 
opportunity  to  make  an  oral 

presentation, 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  regarding  whether  the 
proposal  should  be  approved  or 
disapproved  by  July  21,  2014.  Any 
person  who  wishes  to  file  a  rebuttal  to 
any  other  person’s  submission  must  file 
that  rebuttal  by  August  4,  2014. 

Comments  may  be  submitted  by  any 
of  the  following  methods: 

Electronic  Comments 

•  Use  the  Commission’s  Internet 
comment  form  [http://www.sec.gov/ 
rules /sro.shtmiy,  or 

•  Send  an  email  to  rule-comments® 
sec.gov.  Please  include  File  Number  SR- 
ISEGemini-2014-09  on  the  subject  line. 

Paper  Comments 

•  Send  paper  comments  in  triplicate 
to  Secretary,  Securities  and  Exchange 
Commission,  100  F  Street  NE., 
Washington,  UC  20549-1090. 

All  submissions  should  refer  to  File 
Number  SR-lSECemini-2014-09.  Tbis 
file  number  sbould  be  inc:luded  on  the 
subject  line  if  email  is  used.  To  help  tbe 
Commission  process  and  revi(!w  your 
comments  more  efficiently,  plea.se  use 
only  one  metbod.  Tbe  Commission  will 
])ost  all  comments  on  the  Commission’s 
internet  Web  site  [littp://www..sec.gov/ 
rules/sro..shtml].  Copies  of  tbe 
submission,  all  sub.sequent 
amendments,  all  written  .statements 
with  respect  to  the  propo.sed  rule 
change  that  are  filed  with  the 
Commis.sion,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 


Section  19(b)(2)  of  the  Act,  as  amended  by  the 
Securities  Act  Amendments  of  1975,  Public  Law 
94-29  (June  4, 1975),  grants  the  Commission 
flexibility  to  determine  what  type  of  proceeding — 
either  oral  or  notice  and  opportunity  for  ■WTitten 
comments — is  appropriate  for  consideration  of  a 
particular  proposal  by  a  self-regulatory 
organization.  See  Securities  Act  Amendments  of 
1975,  Senate  Comm,  on  Banking,  Housing  &  Urban 
Affairs,  S.  Rep.  No.  75,  94th  Cong.,  1st  Sess.  30 
(1975). 


available  for  Web  site  viewing  and 
printing  in  the  Commission’s  Public 
Reference  Room,  100  F  Street  NE., 
Washington,  DC  20549,  on  official 
business  days  between  the  hours  of 
10:00  a.m.  and  3:00  p.m.  Copies  of  such 
filings  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Exchange.  All  comments 
received  will  be  posted  without  change; 
the  Commission  does  not  edit  personal 
identifying  information  from 
submissions.  You  should  submit  only 
information  that  you  wish  to  make 
available  publicly.  All  submissions 
should  refer  to  File  Number  SR- 
ISEGemini-2014-09  and  should  be 
submitted  on  or  before  July  21,  2014. 
Rebuttal  comments  should  be  submitted 
by  August  4,  2014. 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.^® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

IFR  Doc.  2014-15201  Filed  6-27-14;  8:45  am] 

BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-72459;  File  No.  SR-FINRA- 
2014-010] 

Self-Regulatory  Organizations; 
Financial  Industry  Regulatory 
Authority,  Inc.;  Notice  of  Withdrawal  of 
Proposed  Rule  Change  To  Adopt 
FINRA  Rule  2243  (Disclosure  and 
Reporting  Obligations  Related  to 
Recruitment  Practices) 

jiino  24,  2014. 

On  March  10,  2014,  h’inancial 
Indu.slry  Rogulatory  Authority,  Inc. 
(“F’lNKA”)  filed  with  tho  Socuritios  and 
I’ixchango  Commission  (“Commission”), 
jmrsuant  to  .Section  19(b)(1)  of  the 
.Seemrities  Exchange  Ac;t  of  1934  ^  and 
Rule  19l)-4  thereunder,^  a  jiroposed  rule 
change  to  adopt  FINRA  Rule  2243, 
which  would  establish  disclo.sure  and 
reporting  obligations  related  to  member 
recruitment  practices.  The  propo.sed 
rule  change  was  published  for  comment 
in  the  Federal  Register  on  March  28, 
2014.5  fo  date,  the  Commission  has 
received  189  comments  on  the 
proposal.'* 

On  May  1,  2014,  FINRA  voluntarily 
extended  the  date  for  Commission 


16  17CFR  200.30-3(a)(57). 

’  15  U.S.C.  78s(b)(l). 

3  17  CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  71786 
(Mar.  24,  2014),  79  FR  17592  (Mar.  28,  2014). 

^  See  http://www.sec.gov/comments/sT-fmTa- 
2014-010/fmra2014010.shtml. 
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action  on  the  proposed  rule  change  to 
June  26,  2014.  On  June  20,  2014,  FINRA 
withdrew  the  proposed  rule  change 
(SR-FINRA-2014-010). 

For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority.® 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-15204  Filed  6-27-14;  8:45  am) 
BILLING  CODE  8011-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-72457;  File  No.  SR-FICC- 
2014-02] 

Self-Regulatory  Organizations;  Fixed 
Income  Clearing  Corporation;  Order 
Approving  Proposal  To  Extend  the 
Pilot  Program  for  Certain  Government 
Securities  Division  Rules  Relating  to 
the  GCF  Repo®  Service 

June  24,  2014. 

On  May  5,  2014,  the  Fixed  Income 
Clearing  Corporation  (“FICC”)  filed 
with  the  Securities  and  Exchange 
Commission  (“Commission”)  proposed 
rule  change  SR-FICC-2014-02  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  (“Act”)  ’  and  Rule 
19b-4  thereunder.2  The  propo.sed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  May  23,  2014.'^ 
The  Commission  received  no  comments 
on  the  proposed  ride  change.  For  the 
reasons  discu.ssed  below,  tlie 
Commi.ssion  is  a|)j)roving  the  ju  oposed 
rule  change. 

I.  Description  of  the  Proposed  Rule 
Change 

FICC;  .seeks  the  (kniunission’s 
ajiproval  to  extend  the  pilot  program 
that  is  currently  in  effect  for  tlu!  CCF 
Repo®  service  (“2013  Pilot  Program”).'’ 
FlCC:  reqne.sts  that  the  2013  Pilot 
Program  be  extended  for  one  year 
following  the  Commi.ssion’s  ajiproval  of 
this  filing.  FICC  repre.sents  that,  during 
this  extension  period,  the  final  phase  of 
tri-party  reform  will  he  implemented.® 


®  1 7  CFR  200.30-3(a)(31 ). 

1 15  U.S.C.  78s(b)(l). 

^17  CFR  240.19b^. 

^Securities  Exchange  Act  Release  No.  72184  (May 
19,  2014),  79  FR  29828  (May  23,  2014)  (SR-FICC- 
2014-02). 

■'  See  Securities  Exchange  Act  Release  No.  70068 
(July  30,  2013),  78  FR  47453  (August  5,  2013)  (SR- 
FlCC-2013-06)  (order  approving  the  2013  Pilot 
Program). 

®  The  final  phase  of  tri-party  reform  includes  the 
development  of  an  interactive  messaging  system  to 
facilitate  the  substitution  of  collateral  between 
settlement  banks.  FICC  has  represented  that,  if  it 
determines  to  change  the  parameters  of  the  GCF 
Repo®  service  during  the  one-year  extension  period. 


A.  The  GCF  Repo®  Service 

The  GCF  Repo®  service  allows  dealer 
members  of  FICC’s  Government  Services 
Division  to  trade  general  collateral 
finance  repos  (“GCF  Repos”)  ® 
throughout  the  day  without  requiring 
intraday,  trade-for-trade  settlement  on  a 
delivery-versus-payment  (“DVP”)  ^ 
basis.  The  service  allows  dealers  to 
trade  GCF  Repos,  based  on  rate  and 
term,  with  inter-dealer  broker  netting 
members  on  a  blind  basis.  Standardized, 
generic  CUSIP  numbers  have  been 
established  exclusively  for  GCF  Repo 
processing,  and  are  used  to  specify  the 
type  of  underlying  security  that  is 
eligible  to  serve  as  collateral  for  GCF 
Repos.  Only  Fedwire  eligible,  book- 
entry  securities  may  serve  as  collateral 
for  (SCF  Repos.  Acceptable  collateral  for 
GCF  Repos  include  most  U.S.  Treasury 
securities,  non-mortgage-backed  federal 
agency  securities,  fixed  and  adjustable 
rate  mortgage-backed  securities. 
Treasury  Inflation-Protected  Securities 
(“TIPS”)  and  separate  trading  of 
registered  interest  and  principal 
securities  (“STRIPS”).® 

B.  Background  of  the  Pilot  Program 

Because  FICC’s  GCF  Repo®  service 
operates  as  a  tri-party  mechanism,  FICC 
was  asked  to  alter  the  service  to  align  it 
with  the  recommendations  of  the  Tri- 
Party  Repo  Infra.structure  Reform  Task 
Force  (“'rPR”).”  FICC  con.soquently 
dovolopod  a  pilot  jirogram  (“2011  Pilot 
Program”)  to  address  the  TPR’s 
recommendations,’"  and  sought 


it  will  filo  II  )in)|)()S(!(l  riilo  chiiiigo  with  tlui 
Goimni.ssion.  I'KX)  bus  fiirlluir  warrimtod  that,  if  it 
.siiok.s  to  0x1(111(1  Iho  2013  I’ilol  I’rogram  boyoiul  tho 
ono-yoar  oxionsion  jioriod  or  jiropo.sos  lo  iiiako  Iho 
|irograiii  )iormanont,  it  will  also  lllo  a  ]iroposo(l  rido 
obango  with  Iho  Gommission. 

“A  GGF  Kopo  is  ono  in  which  Iho  loiidor  of  funds 
is  willing  lo  acco])!  any  of  a  class  of  I  I.S.  Troasurios. 
I  )..S.  govorninoni  agoncy  .socnrilios,  and  cortain 
mortgago-backod  socnrilios  as  collaloral  for  Iho 
ropnrchaso  obligation.  This  is  in  contrast  to  a 
siiocific  collaloral  ropo. 

^  Dolivory-vorsiis-payinonl  is  a  sottlomoni 
])rocoduro  in  which  tho  buyor’s  cash  ))aymont  for 
Iho  .socuritios  it  has  purchasod  is  duo  at  tho  tiino 
tho  socuritios  are  delivered. 

"  See  Securities  lixchange  Act  Release  No.  58696 
(September  30,  2008),  73  FR  58698,  58699  (October 
7,  2008)  (SR-FICC-2008-04). 

The  TPR  was  an  industry  group  formed  and 
sponsored  in  2009  by  the  Federal  Reserve  Bank  of 
New  York  to  address  weaknesses  that  emerged  in 
the  tri-party  repo  market  diuing  the  financial  crisis. 
The  TPR’s  chief  goal  was  to  develop 
recommendations  to  address  the  risks  presented  by 
the  reversal  of  tri-party  repo  transactions,  and  to 
develop  procedures  to  ensure  that  tri-party  repos 
would  be  collateralized  throughout  the  day,  rather 
than  at  the  end  of  the  day. 

^oThe  TPR  issued  preliminary  and  final  reports 
setting  forth  its  recommendations  for  the  reform  of 
the  tri-party  repo  market.  See  Tri-Party  Repo 
Infrastructure  Reform  Task  Force  Report  of  May  17, 
2000,  available  at  http://www.newyorkfed.OTg/pTc/ 
files/report_W0517.pdf;  see  also  Tri-Party  Repo 


Commission  approval  to  institute  that 
program.”  The  Commission  approved 
the  2011  Pilot  Program  on  August  29, 

2011  for  a  period  of  one  year.’ 2  When 
the  expiration  date  for  the  2011  Pilot 
Program  approached,  FICC  sought 
Commission  approval  to  implement  the 

2012  Pilot  Program,  which  continued 
the  2011  Pilot  Program  in  some  aspects, 
and  modified  it  in  others.’®  On  August 
8,  2012,  the  Commission  approved  the 
2012  Pilot  Program  for  a  period  of  one 
year. ’4 

C.  The  2013  Pilot  Program 

The  2013  Pilot  Program  and  its 
predecessor,  the  2012  Pilot  Program, 
have  been  the  subject  of  a  number  of 
notices  and  approval  orders  published 
by  the  Commission.’®  These  notices  and 
orders  provide  extensive  detail  on  both 
the  GCF  Repo®  service  and  the  pilot 
program  itself.  Under  this  proposed  rule 
change,  FICC  is  not  proposing  to  alter 
the  current  pilot  program  in  any  way; 
rather,  it  proposes  only  to  extend  that 
program,  as  approved  in  2012  and  in 
2013,  for  one  additional  year.’" 

II.  Discussion 

Section  19(b)(2)(C)  of  the  Act 
directs  the  Commission  to  approve  a 
proposed  rule  change  of  a  self¬ 


infrastructure  Reform  Task  Force  Final  Report 
(February  15,  2012),  available  at  http://www. 
newyoTkfed.aTg/tripartyrepo/ pdf /report 
12()215.pdf 

”  .Securities  Exchange  Act  Release  No.  64955 
Only  25,  2011),  76  FR  4.5638  (|uly  29,  2011)  (SR- 
FI(:(;-20 11-05). 

'^.Securities  Exchange  Act  Relea.se  No.  (>5213 
(August  29,  2011),  76  FR  54824  (.Seiileinber  2.  2011) 
(SR-FI(:(:-2011-05). 

'-'Tbe  2012  I’ilot  I’rograin  implemented  several 
cbimges  which,  altbongb  de.scribed  in  tbe  rule  filing 
that  accompanied  the  2011  i’ilot  I’rogram,  were  not 
implemented  during  tbe  2011  I’ilot  I’rogram's 
period  of  effecliv(!ness.  They  include:  (i)  Moving 
tbe  lime  for  unwinding  ntpos  from  7:30  a.ni.  to  3:30 
j).m.;  (ii)  moving  tbe  nel-free-e(piily  jirocess  from 
morning  to  the  evening;  and  (iii)  establishing  rules 
for  intraday  GGF  Re|)o  collateral  substitutions.  See 
.Securities  Exchange  Act  Relea.se  No.  (>7227  ()nne 
20,  2012),  77  FR  38108,  38111-12  (June  26,  2012) 
(.SR-FIGG.-2012-05). 

Securities  Exchange  Release  No.  67621  (Augn.st 
8,  2012),  77  FR  48572  (August  14,  2012)  (SR-FIGG- 
2012-05). 

See  Securities  Exchange  Act  Release  Nos. 

67227  (June  20,  2012),  77  FR  38108,  38109-12  (June 
26,  2012)  (SR-FlGC-2012-05);  67621  (August  8, 
2012),  77  FR  48572,  48572-76  (August  14,  2012) 
(SR-FlCG-2012-05);  69774  (June  17,  2013),  78  FR 
37631,  37632-35  (June  21,  2013)  (SR-FICC-2013- 
06);  and  70068  (July  30,  2013),  78  FR  47453,  47453- 
54  (August  5,  2013)  (SR-FICC-2013-06). 

FICC  would  be  required  to  file  a  proposed  rule 
change  with  the  Commission  pursuant  to  Section 
19(b)  of  the  Act  if  were  to  do  any  of  the  following: 

(i)  Change  the  parameters  of  the  GCF  Repo®  service 
during  the  one-year  extension  period,  (ii)  extend  the 
Pilot  Program  beyond  the  one-year  period  extension 
period,  or  (iii)  establish  the  2013  Pilot  Program  as 
a  permanent  program. 

’M 5  U.S.C.  78s(b)(2)(C). 
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regulatory  organization  if  it  finds  that 
such  proposed  rule  change  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  such  organization.  Section 
17A(b)(3)(F)  of  the  Act  requires, 
among  other  things,  that  the  rules  of  a 
clearing  agency  be  designed  to  achieve 
several  goals,  including  (i)  promoting 
the  prompt  and  accurate  clearance  and 
settlement  of  securities  transactions 
and,  to  the  extent  applicable,  derivative 
agreements,  contracts,  and  transactions, 
(ii)  assuring  the  safeguarding  of 
securities  and  funds  that  are  in  the 
custody  or  control  of  the  clearing  agency 
or  for  which  it  is  responsible,  and  (iii) 
protecting  investors  and  the  public 
interest. 

The  Commi.ssion  concludes  that 
extending  the  2013  Pilot  Program  for 
one  additional  year  is  consistent  with 
the  requirements  of  the  Act  and  the 
rides  and  regulations  thereunder.  The 
2013  Pilot  Program  furthers  the  Act’s 
goals  because  it  helps  attenuate  the 
substantial  risks  confronting  the  tri- 
jiarty  repo  market,  particularly  those 
risks  associated  with  the  provision  of 
intraday  credit  to  market  participants. i'* 
'I'he  Cknnmission  believes  that  extending 
the  2013  Pilot  Program  will  ensure  that 
these  risks  remain  subject  to  more 
stringent  controls  and  that  this,  in  turn, 
will  help  promote  the  prompt  and 
accurate  clearance  and  settlement  of 
securities  transactions.  The  Commission 
further  believes  that,  by  requiring  tri¬ 
party  repos  to  remain  collateralized  for 
a  longer  period  each  day,  the  2013  Pilot 
Program  helps  to  assure  the  safety  of  the 
securities  and  funds  within  FICC’s 
control,  or  for  which  it  is  responsible. 

III.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act,  particularly 
those  set  forth  in  Section  17A,2i  and  the 
rules  and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,22  that  the 
proposed  rule  change  (SR-FICC-2014- 
02)  be,  and  hereby  is,  approved.^^ 


18  15U.S.C.  78q-l (b)(3)(F). 

’8  The  TPR  characterized  the  “practical 
elimination”  of  this  intraday  credit  as  its  "first  and 
most  significant . . .  recommendation.”  Tri-Party 
Repo  Infrastructure  Reform  Task  Force  Final 
Report,  4  (February  15,  2012),  available  at  http:// 
m\'w.newyorkfed.org/tripartyrepo/pdf/report_ 
120215.pdf. 

20  See  15  U.S.C.  78q-l(b)(3)(F). 

2M5U.S.C.  78q-l. 

22  15  U.S.C.  78s(b)(2). 

22  In  approving  the  proposed  rule  change,  the 
Commission  considered  the  proposal’s  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Trading  and  Markets,  pursuant  to  delegated 
authority. 2“* 

Kevin  M.  O’Neill, 

Deputy  Secretary. 

|FR  Doc.  2014-15203  Filed  6-27-14;  8:45  am) 

BILLING  CODE  8011-01-P 


DEPARTMENT  OF  TRANSPORTATION 

[Docket  No.  DOT-OST-201 4-01 02] 

Office  of  Inspector  General;  Proposed 
Agency  Information  Collection 
Activities;  Comment  Request 

agency:  Office  of  the  Inspector  (hmeral 
(GIG),  Department  of  Transportation. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  approval  for  a  new  information 
collection.  The  collection  involves  the 
nation’s  large  and  medium  hub  airports 
and  their  participation  in  hiring 
Disadvantaged  Business  Enterprises 
(DBEs),  and  what  has  led  to  airports’ 
successes  and  failures  in  achieving  their 
goals  in  regards  to  the  DBE  program. 

The  information  to  be  collected  will  be 
used  to  inform  the  Office  of  Inspector 
General  and  the  Department  of 
Transportation  on  factors  that  led  to  the 
successful  hiring  of  DBE’s  at  airports 
around  the  nation.  We  are  required  to 
publish  this  notice  in  the  Federal 
Register  by  the  Paperwork  Reduction 
act  of  1995,  Public  Law  104-13. 

DATES:  Comments  must  be  submitted  on 
or  before  August  29,  2014. 

ADDRESSES:  You  may  submit  comments 
by  Federal  Docket  Management  System 
(FDMS)  Docket  Number  DOT-OST- 
2014-0102  using  any  of  the  following 
methods: 

•  Federal  eRulemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Fox:  1  (202)  493-2251 

•  Mail:  Docket  Management  System, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue,  SE.,  West  Building, 
Room  Wl 2-140,  Washington,  DC  20590 

•  Hand  Deliver:  West  building. 
Ground  Floor,  Room  12-140, 1200  New 
Jersey  Avenue  SE.,  Washington,  DC, 
between  9:00  a.m.  and  5:00  p.m.,  ET, 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  Berks,  Office  of  Legal  Counsel, 
Office  of  Inspector  General,  Department 


2-'  17  CFR  200.30-3(a)(12). 


of  Transportation,  202-366-7165,  1200 
New  Jersey  Ave.  SE.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION:  Title:  OIG 
Data  Collection  for  DBE  Participation  at 
Large  and  Medium  Hub  Airports. 

Form  Numbers:  N/A. 

Type  of  Review:  New  Information 
Collection. 

Background;  Under  section  140(c)  of 
the  FAA  Modernization  and  Reform  Act 
of  2012,  the  Office  of  Inspector  General, 
Department  of  Transportation  has  boon 
directed  to  report  on  the  nation’s  large 
and  modinm  huh  airports  regarding 
their  ability  to  hire  new  DBEs,  assess  the 
reasons  why  the  mo.st  successful 
airports  have  boon  able  to  jirovide  sneb 
opportunities,  and  to  give 
recommendations  to  the  1*’AA  and 
Congress  on  methods  for  other  airjiorts 
to  achieve  results  similar  to  those  of  the 
top  airports.  The  information  to  be 
collected  will  help  OIG  establish  which 
airports  have  been  successful  in  the  DBE 
hiring  process  and  factors  that  led  to 
their  success. 

OIC  plans  to  collect  information  from 
large  and  medium  hub  airports  on  DBE 
programs  and  DBE  particijiation.  The 
respondents  consist  of  the 
approximately  65  large  and  medium 
hub  airports  that  receive  funding  from 
the  FAA  and  are  required  to  have  a  DBE 
program.  Largo  hub  airports  are  defined 
as  commercial  airports  that  have  at  least 
1.0  percent  of  passenger  boardings. 
Medium  hub  airports  are  defined  as 
commercial  airports  that  have  at  least 
.25  percent  but  less  than  1.0  percent  of 
passenger  boardings.  OIG  plans  to 
collect  the  information  primarily  by 
conducting  interviews.  OIG  will  send 
out  a  questionnaire  in  advance  to  the 
airports,  to  allow  the  airports  to  collect 
responsive  information  and  documents 
and  prepare  for  the  interview. 

Respondents:  Large  and  medium  hub 
airports. 

Number  of  Respondents: 
Approximately  65. 

Frequency:  Annually. 

Number  of  Responses:  One  per 
annum. 

Estimated  Time  per  Response:  Total 
information  collection:  8  hours  per 
respondent;  subsequent  interview 
process:  4  hours  per  respondent. 

Total  Annual  Rurden:  Approximately 
780  hours.  Approximately  65 
respondents  with  12  total  burden  hours 
per  respondent. 

Public  Comments  are  Invited:  You  are 
asked  to  comment  on  any  aspect  of  this 
information  collection,  including:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  OIG’s  functions. 
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including  whether  the  information  will 
have  practical  utility:  (2)  the  accuracy  of 
the  estimated  burden  of  the  proposed 
information  collection;  (3)  ways  for  the 
OIG  to  enhance  the  quality,  usefulness, 
and  clarity  of  the  collected  information; 
and  (4)  ways  that  the  burden  could  be 
minimized  on  respondents,  including 
the  iise  of  automated  collection 
techniques  or  other  forms  of  information 
technology  without  reducing  the  quality 
of  the  collected  information.  'I'he  agency 
will  summarize  or  include  your 
comments  in  the  recpiest  for  OMH’s 
clearance  of  this  information  collec;tion. 

Authority:  Tho  I’ajjorwork  Koduction  Ac:t 
of  1995;  44  IJ.S.C].  Chapter  35,  as  amomlod; 
and  49  Cl'R  1;4H.  Issued  in  Washington,  DC, 
on  June  24th,  2014. 

Dated;  June  24,  2014. 

Joseph  Come, 

Deputy  l^rinci])al  Assistant  Inspector  (General 
for  Anditiny  and  Evaluation,  Office  of 
Inspector  General. 

|1'K  Doc.  2014-1  .'■>31.5  l■■il(!(l  0-27-14;  8:45  amj 
BILLING  CODE  4910-9X-P 

DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

[Docket  Number  DOT-OST-201 4-0073] 

Office  of  Small  and  Disadvantaged 
Business  Utilization  (OSDBU)  Mentor 
Protege  Pilot  Program 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of 
Transportation  (DOT)  invites  public 
comments  about  our  intention  to  request 
the  Office  of  Management  and  Budget 
(OMB)  to  approve  an  information 
collection  regarding  the  DOT’s  existing 
small  business  Mentor-Protege  pilot 
program.  If  approved  by  OMB,  this 
information  collection  would  request 
program  participants  to  submit  their 
mentor-protege  relationship  agreements 
for  review,  and  file  a  joint  report  on  an 
annual  basis  documenting  the  assistance 
they  have  provided  or  received.  In 
addition,  program  participants  would  be 
asked  to  complete  an  evaluation  form  at 
the  end  of  their  participation  in  the 
program,  and  proteges  would  be  asked 
to  update  OSDBU  annually  for  2  years 
after  they  exit  the  program. 

DATES:  Written  comments  should  be 
submitted  by  on  or  before  August  11, 
2014. 

ADDRESSES:  You  may  submit  comments 
[identified  by  Docket  No.  DOT-OST- 
2014-0073]  through  one  of  the 
following  methods: 


•  Federal  eRuIemaking  Portal:  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

•  Fax:!  (202)  493-2251. 

•  Mail  or  Hand  Delivery:  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building,  Room  W12- 
140,  Washington,  DC  20590,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  on  h’ederal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
l.eonardo  San  Roman,  Men  tor- Protege 
pilot  program,  U.S.  Department  of 
Transportation,  Office  of  Small  and 
Disadvantaged  Business  Utilization, 

1200  New  Jer.sey  Avenue  SK., 
Washington,  DC  20590,  (202)  300-1930. 
SUPPLEMENTARY  INFORMATION:  In  Ajiril 
2012,1  tho  DOT  launched  a  Mentor- 
Protege  pilot  program  to  enhanc;e  the 
(;aj)at)ility  of  disadvantaged  and  .small 
business  owners  to  compete  for  federal 
jirocurement  ojijiortunities.  Tho  Mentor- 
I’rotege  jiilot  jirogram  is  designed  to 
a.ssist  small  businesses  in  develojiing 
the  necessary  tools  and  relationships  to 
compete  and  perform  in  DOT  and  other 
federal  procurement  jirograms.  Small 
hu.sine.sses  include  small  disadvantaged 
businesses,  women  owned  businesses, 
llUBZone  small  businesses,  veteran- 
owned-businesses  and  service  disabled 
veteran-owned  small  businesses.  Tho 
Jirogram  is  designed  to  improve  the 
jierformance  of  DOT  contractors  and 
subcontractors  by  fostering  the 
establishment  of  long-term  business 
relationships  between  small  businesses 
and  prime  contractors. 

Eligible  businesses  who  are  prime 
contractors  may  agree  to  mentor  eligible 
proteges.  The  mentors  would  provide 
appropriate  developmental  assistance  to 
enhance  the  capabilities  of  proteges  to 
perform  as  contractors  and/or 
subcontractors. 

Since  the  inception  of  the  program, 
small  business  concerns  participating  in 
the  program  have  been  able  to  develop 
their  core  capabilities,  enabling  them  to 
compete  and  perform  in  federal 
contracts.  Therefore,  DOT  is  continuing 
the  Mentor  Protege  program,  allowing 
increased  participation  as  indicated 
below. 

Information  Collection 

Under  this  new  proposed  information 
collection,  we  request  that  participants 


’  Although  The  National  Defense  Authorization 
Act  for  Fiscal  Year  2013,  Public  Law  112-239, 

§  1641,  prohibits  Federal  agencies  from  establishing 
new  programs,  this  provision  does  not  apply  to 
programs  in  existence  on  the  date  of  the  Act. 

Rather,  agencies  with  existing  programs  in  place  as 
of  the  date  of  the  Act  may  continue  to  implement 
and  make  modifications  to  their  programs,  as  is  the 
case  here. 


submit  their  mentor-protege  agreements 
for  review.  We  request  that  only  one 
copy  of  the  joint  agreement  be 
submitted  to  OSDBU.  In  addition,  once 
the  agreement  is  reviewed,  we  would 
request  that  the  participants  submit 
annual  report  to  the  OSDBU  describing 
their  jirogress.  The  report  may  be 
developed  jointly  by  the  mentor  and 
jirotege,  so  only  one  annual  report  per 
mentor-protege  relationship  would  bo 
submitted.  If  the  rolation.shiji  extends 
beyond  the  first  year,  we  would  reejuest 
that  the  partieijiants  submit  an  annual 
ujidate.  The  annual  rejiort  woidd 
include  information  about  the  action 
taken  or  suggested  by  the  mentor  to 
increase  the  participation  of  the  jirotege 
in  federal  jirocurement  jirograms; 
actions  taken  or  sugge.sted  to  develoji 
the  technical  cajiahilities  of  the  jirotege; 
and  the  degree  to  which  the  jirotege  has 
been  able  to  imjilement  those  actions  or 
recommendations.  Once  the  mentor- 
jirotege  relation.ship  has  ended,  we 
wouhl  al.so  request  that  each  jirogram 
jiartieijiant  comjilete  a  jirogram 
evaluation  and  submit  it  to  the  OSDBU. 
The  jiurpose  of  the  evaluation  form  is  to 
jirovide  feedback  to  the  OSDBU  on  the 
Jirogram,  with  suggestions  for 
imjirovement.  In  addition,  we  would 
ask  jiroteges,  once  they  have  exited  the 
Jirogram,  to  continue  to  jirovide  annual 
updates  to  OSDBU  for  up  to  two  years, 
describing  their  progress  in 
jiarticipating  in  federal  procurement 
Jirograms. 

The  estimated  burden  for  this 
proposed  collection  is  as  follows: 

(1)  Form:  Mentor  Protege  agreement. 

Type  of  Review:  New  Information 

Collection. 

Affected  Public:  Prime  contractors 
and  small  businesses  interested  in 
participating  in  DOT’s  Mentor  Protege 
Program. 

Estimated  Annual  Number  of 
Responses:  Approximately  8. 

Frequency:  One-time. 

Estimated  Average  Burden  per 
Response:  4  hours. 

Estimated  Total  Annual  Burden 
Hours:  32  hours. 

(2)  Form:  Mentor  Protege  program 
annual  report. 

Type  of  Review:  New  Information 
Collection. 

Affected  Public:  Prime  contractors 
and  small  businesses  participating  in 
dot’s  Mentor  Protege  Program. 

Estimated  Annual  Number  of 
Responses:  8 

Frequency:  One-time. 

Estimated  Average  Burden  per 
Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  8  horns. 

(3)  Form:  Mentor  Protege  program 
evaluation  form. 
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Type  of  Review:  New  Information 
Collection. 

Affected  Public:  Prime  contractors 
and  small  businesses  participating  in 
DOT’S  Mentor  Protege  Program. 

Estimated  Annual  Number  of 
Responses:  16 

Frequency:  One-time. 

Estimated  Average  Rurden  per 
Response:  1  hour  per  respondent. 

Estimated  Total  Annual  Burden 
Hours:  16  hours. 

Extending  the  Duration  of  the 
Relationship 

The  duration  of  the  mentorship  will 
be  determined  by  the  mentor  and 
protege.  We  anticipate  in  most  cases, 
this  period  will  be  12  months,  but  some 
participants  may  want  to  extend  their 
mentorship  relationship.  Currently,  the 
DOT  allows  for  this  relationship  to  be 
extended  up  to  24  months.  However,  the 
DOT  proposes  to  amend  the  24  month 
cap  and  allow  the  relationship  to  be 
extended  up  to  36  months.  We  received 
anecdotal  information  from  program 
participants  and  other  businesses 
expressing  that  a  longer  relationship 
may  be  beneficial  to  the  firms.  Program 
participants  should  be  able  to  develop 
long  range  developmental  plans  up  to 
36  months  benefiting  small  business 
concerns  to  receive  additional  technical 
assistance;  otherwise  not  received  due 
to  time  constraints  and  limitations.  In 
addition,  other  federal  government 
Mentor-Protege  programs  allow  their 
participants  to  establish  a  relationship 
for  up  to  36  months. 

Reports  Beyond  Program  Participation 

dot’s  Mentor  Protege  program’s 
primary  goal  is  to  provide 
developmental  assistance  to  help  small 
business  to  compete  and  perform  on 
federal  procurement  opportunities.  It’s 
important  to  DOT  to  ensure  the 
developmental  assistance  received  by 
proteges  during  their  program 
participation  helps  them  to  succeed 
beyond  the  term  of  the  Mentor  Protege 
agreement.  DOT  will  request  firms 
participating  as  proteges  in  the  program 
to  agree  to  report  its  progress  to  the 
OSDBU  annually  for  two  (2)  years  after 
exiting  the  program.  OSDBU  will  not 
request  this  of  Mentors. 

For  additional  information  related  to 
the  Mentor  Protege  program,  visit 
OSDBU’s  Web  site  at  www.dot.gov/ 
osdbu. 

Issued  in  Washington,  DC,  on  Juno  19, 
2014. 

Krandiin  Neal, 

Director,  Office  of  Smali  and  Disadvantaged 
Ha  si  ness  I  Jtilization . 

IKK  Doc.  2014-1.'j:D(i  Kilod  (i-27-14;  H:4r)  iim] 
BILLING  CODE  4910-9X-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  June  14,  2014 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
[formerly  Subpart  Q)  of  the  Department 
of  Transportation’s  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  DOT-OST-2014- 
0097. 

Date  Filed:  June  9,  2014. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  June  30,  2014. 

Description:  Application  of  Jet 
Aviation  Flight  Services,  Inc.  requesting 
certificate  of  public  convenience  and 
necessity  authorizing  interstate  charter 
air  transportation. 

Docket  Number:  DOT-OST-2014- 
0098. 

Date  Filed:  June  9,  2014. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  June  30,  2014. 

Description:  Application  of  Jet 
Aviation  Flight  Services,  Inc.  requesting 
a  certificate  of  public  convenience  and 
necessity  authorizing  foreign  charter  air 
transportation  of  persons,  property  and 
mail. 

Barbara  J.  Hairston, 

Supervisory  Dockets  Officer,  Docket 
Operations,  Federal  Register  Liaison. 

IFR  Doc.  2014-15245  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-9X-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2014-41] 

Petition  for  Exemption;  Summary  of 
Petition  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petition  for  exemption 
received. 


SUMMARY:  This  notice  contains  a 
summary  of  a  petition  seeking  relief 
from  specified  requirements  of  14  CFR. 
The  purpose  of  this  notice  is  to  improve 
the  public’s  awareness  of,  and 
participation  in,  this  aspect  of  FAA’s 
regulatory  activities.  Neither  publication 
of  this  notice  nor  the  inclusion  or 
omission  of  information  in  the  summary 
is  intended  to  affect  the  legal  status  of 
the  petition  or  its  final  disposition. 

DATES:  Comments  on  this  petition  must 
identify  the  petition  docket  number  and 
must  be  received  on  or  before  July  21, 
2014. 

ADDRESSES:  You  may  send  comments 
identified  by  Docket  Number  FAA- 
2014-0367  using  any  of  the  following 
methods: 

•  Government-wide  rulemaking  Web 
site:  Go  to  http://www.regulations.gov 
and  follow  the  instructions  for  sending 
your  comments  electronically. 

•  Mail:  Send  comments  to  the  Docket 
Management  Facility;  U.S.  Department 
of  Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  Wl 2-140,  Washington,  DC 
20590. 

•  Fax:  Fax  comments  to  the  Docket 
Management  Facility  at  202-493-2251. 

•  Hand  Delivery:  Bring  comments  to 
the  Docket  Management  Facility  in 
Room  W12-140  of  the  West  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Privacy:  We  will  post  all  comments 
we  receive,  without  change,  to  http:// 
www.regulations.gov,  including  any 
personal  information  you  provide. 

Using  the  search  function  of  our  docket 
Web  site,  anyone  can  find  and  read  the 
comments  received  into  any  of  our 
dockets,  including  the  name  of  the 
individual  sending  the  comment  (or 
signing  the  comment  for  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477-78). 

Docket:  To  read  background 
documents  or  comments  received,  go  to 
http://www.regulations.gov  at  any  time 
or  to  the  Docket  Management  Facility  in 
Room  Wl  2-140  of  the  We.st  Building 
Ground  Floor  at  1200  New  Jersey 
Avenue  SE.,  Washington,  DC],  between  9 
a.m.  and  5  j).m.,  Monday  tlirough 
luiday,  excejit  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Troutman,  (202)  267-9521, 800 
Indejiendence  Avenue  SW., 

Washington,  DC,  20951. 

Tins  notice  is  ])ublislied  ])ur.suant  to 
14  C:FR  11.85. 
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Issued  in  Washington,  DC,  on  June  24, 
2014. 

Lirio  Liu, 

Director,  Office  of  Rulernaking. 

Petition  for  Exemption 

Docket  No.:  No.  FAA-2014-0367 
Petitioner:  Trimble  Navigation 
Limited 

Section  of  14  CFJ?:part  21,  45.23(b), 
61.113(a)(b),  61.133(a),  91.7(b), 
91.9(b)(2),  91.109(a),  91.119. 

Description  of  Relief  Sought:  Trimble 
Navigation  Limited  is  seeking  an 
exemption  to  permit  commercial 
operation  of  Trimble’s  UX5,  which 
weighs  5.5  lbs  and  performs  precision 
aerial  surveys  that  consist  of  still 
photographs  taken  by  onboard  cameras. 
|FR  Doc.  2014-15195  Filed  6-27-14;  8:45  am] 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Request  To 
Release  Deed  Restrictions  at  the 
Yellowstone  Airport,  West 
Yeiiowstone,  Montana 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  To  Rescind  a  Notice  of 
Intent  to  Rule  on  Request  to  Release 
Deed  Restrictions  at  the  Yellowstone 
Airport,  West  Yellowstone,  Montana. 

SUMMARY:  The  Federal  Aviation 
Administration  is  issuing  this  notice  to 
advise  the  public  that,  effective 
immediately,  it  is  rescinding  the  Notice 
of  Intent  to  rule  on  the  request  to  release 
deed  restrictions  at  Yellowstone  Airport 
under  the  provisions  of  Title  49,  U.S.C. 
Section  47125  that  was  published  on 
January  28,  2014.  A  re-opening  and 
extension  of  the  comment  period  was 
published  on  March  14,  2014.  This 
rescission  is  due  to  the  comments 
received  regarding  this  notice.  The 
request  to  release  the  deed  restrictions 
may  be  reconsidered  after  further 
analysis  and  a  Notice  of  Intent  would  be 
published  at  a  later  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  S.  Stalling,  Manager,  Federal 
Aviation  Administration,  Northwest 
Mountain  Region,  Airports  Divi.sion, 
Helena  Airports  District  Office,  2725 
Skyway  Drive,  Suite  2,  Helena,  Montana 
.59602.' 

Is.sued  in  Ilelmui,  Montan.i,  eii  juiie  24, 
2014. 

David  S.  Sidling, 

Monoger,  ll(;leiia  Airports  District  Office. 
jl'K  Doc.  2(114-15314  Filed  (i-27-14;  8:45  iiinj 
BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA  201 4-001 1 -N-1 3] 

Proposed  Agency  Information 
Coilection  Activities;  Comment 
Request 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  and 
its  implementing  regulations,  the 
Federal  Railroad  Administration  (FRA) 
hereby  announces  that  it  is  seeking  an 
extension  of  the  following  currently 
approved  information  collection 
activities.  On  May  7,  2014,  the  Secretary 
of  Transportation  issued  Emergency 
Order  Docket  No.  DOT-OST-2014-0067 
(EO),  requiring  affected  railroad  carriers 
to  provide  certain  information  to  the 
State  Emergency  Response  Commissions 
(SERCs)  for  each  State  in  which  their 
trains  carrying  1  million  gallons  or  more 
of  Bakken  crude  oil  travel.  The 
information  collection  activities 
associated  with  the  Secretary’s 
Emergency  Order  received  a  six-month 
emergency  approval  from  OMB  on  May 
10,  2014.  FRA  seeks  a  regular  clearance 
(extension  of  the  current  approval  for 
three  years)  while  it  is  determining  the 
proper  course  of  action  to  take  after  a 
recent  series  of  train  accidents  involving 
the  transportation  petroleum  crude  oil, 
a  hazardous  material  the  transportation 
of  which  is  regulated  by  the  Department 
of  Transportation.  Before  submitting 
these  information  collection 
requirements  for  clearance  by  the  Office 
of  Management  and  Budget  (OMB),  FRA 
is  soliciting  public  comment  on  specific 
aspects  of  the  activities  identified 
below. 

DATES:  Comments  must  be  received  no 
later  than  August  29,  2014. 

ADDRESSES:  Submit  written  comments 
on  any  or  all  of  the  following  proposed 
activities  by  mail  to  either:  Mr.  Robert 
Brogan,  Office  of  Safety,  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1200  New 
Jer.sey  Ave.  SE.,  Mail  Stop  17, 
Washington,  D(i  20590,  or  Ms.  Kimberly 
Toone,  Office  of  Information 
Technology,  RAD-20,  federal  Railroad 
Administration,  1200  New  Jersey  Ave. 
•Slv,  Mail  Stop  35,  Washington,  i)C 
20590.  Connnenters  re()ne.sting  FRA  to 
acknowledge  receipt  of  their  resjieclive 
comments  imi.st  include  a  sell-addres.sed 
stamped  postcard  slating,  “(iomnienis 
on  OMB  control  nnmber  2130-0604.” 


Alternatively,  comments  may  be 
transmitted  via  facsimile  to  (202)  493- 
6216  or  (202)  493-6497,  or  via  email  to 
Mr.  Brogan  at  Robert.Brogan@dot.gov,  or 
to  Ms.  Toone  at  Kim.Toone@dot.gov. 
Please  refer  to  the  assigned  OMB  control 
number  in  any  correspondence 
submitted.  FRA  will  summarize 
comments  received  in  response  to  this 
notice  in  a  subsequent  notice  and 
include  them  in  its  information 
collection  submission  to  OMB  for 
approval. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Brogan,  Office  of  Planning  and 
Evaluation  Division,  RRS-21,  Federal 
Railroad  Administration,  1200  New 
Jersey  Ave.  SE.,  Mail  Stop  17, 
Washington,  DC  20590  (telephone:  (202) 
493-6292)  or  Ms.  Kimberly  Toone, 

Office  of  Information  Technology,  RAD- 
20,  Federal  Railroad  Administration, 

1200  New  Jersey  Ave.  SE.,  Mail  Stop  35, 
Washington,  DC  20590  (telephone:  (202) 
493-6132).  (These  telephone  numbers 
are  not  toll-free.) 

SUPPLEMENTARY  INFORMATION:  The 

Paperwork  Reduction  Act  of  1995 
(PRA),  Public  Law  104-13,  sec.  2, 109 
Stat.  163  (1995)  (codified  as  revised  at 
44  U.S.C.  3501-3520),  and  its 
implementing  regulations,  5  CFR  part 
1320,  require  Federal  agencies  to 
provide  60-days  notice  to  the  public  for 
comment  on  information  collection 
activities  before  seeking  approval  for 
reinstatement  or  renewal  by  OMB.  44 
U.S.C.  3506(c)(2)(A);  5  CFR  1320.8(d)(1), 
1320.10(e)(1),  1320.12(a).  Specifically, 
FRA  invites  interested  respondents  to 
comment  on  the  following  summary  of 
proposed  information  collection 
activities  regarding  (i)  whether  the 
information  collection  activities  are 
necessary  for  FRA  to  properly  execute 
its  functions,  including  whether  the 
activities  will  have  practical  utility:  (ii) 
the  accuracy  of  FRA’s  estimates  of  the 
burden  of  the  information  collection 
activities,  including  the  validity  of  the 
methodology  and  assumptions  used  to 
determine  the  estimates;  (iii)  ways  for 
F'RA  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  being 
collected;  and  (iv)  ways  for  F’RA  to 
minimize  the  burden  of  information 
collection  activities  on  the  jmblic  by 
automated,  electronic,  mechanical,  or 
other  technological  collection 
lechnicjues  or  other  forms  of  information 
technology  [e.g.,  permitting  electronic 
snbmi.ssion  of  resjion.ses).  .See  44  U..S.(’,. 
3506(c)(2)(A)(l)-(iv):  5  CFR 
132().8(d)(l)(I)-(iv).  FRA  believes  that 
.soliciting  (uiblic  coininent  will  jiromote 
its  efforts  to  reduce  the  adinini.strative 
and  pa|)erwork  burdens  a.ssociated  with 
the  collection  of  information  mandated 
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by  Federal  regulations.  In  summary, 

FRA  reasons  that  comments  received 
will  advance  three  objectives:  (i)  Reduce 
reporting  burdens;  (ii)  ensure  that  it 
organizes  information  collection 
requirements  in  a  “user  friendly”  format 
to  improve  the  use  of  such  information; 
and  (iii)  accurately  assess  the  resources 
expended  to  retrieve  and  produce 
information  requested.  See  44  U.S.C. 
3501. 

Below  are  brief  summaries  of  three 
currently  approved  information 
collection  activities  that  FRA  will 
submit  for  clearance  by  0MB  as 
required  under  the  PRA: 

Title:  Secretary  of  Transportation 
Emergency  Order  Docket  No.  DOT- 
OST-2014-0067. 

OMB  Control  Number:  2130-0604. 

Abstract:  As  noted  in  the  summary 
above,  on  May  7,  2014,  the  Secretary  of 
Transportation  issued  Emergency  Order 
Docket  No.  DOT-OST-2014-0067  (EO), 
requiring  affected  railroad  carriers  to 
provide  certain  information  to  the  State 
Emergency  Response  Commissions 
(SERCs)  for  each  State  in  which  their 
trains  carrying  1  million  gallons  or  more 
of  Bakken  crude  oil  travel.  This  EO  is 
available  through  the  Department’s 


public  docket  system  at 
www.regulations.gov,  under  Docket  No. 
DOT-OST-2014-0067.  The  EO  took 
effect  immediately  upon  issuance, 
although  affected  railroads  were 
permitted  30  days  to  provide  the 
required  information  to  the  SERCs.  The 
EO  is  the  Department’s  direct  and 
proactive  response  to  a  recent  series  of 
train  accidents  involving  the 
transportation  of  petroleum  crude  oil,  a 
hazardous  material  the  transportation  of 
which  is  regulated  by  the  Department. 
The  most  recent  accident  occurred  on 
April  30,  2014,  when  a  train 
transporting  petroleum  crude  oil 
derailed  in  Lynchburg,  Virginia  and 
released  approximately  30,000  gallons 
of  its  contents  into  the  James  River. 
Further,  the  EO  explains  that,  with  the 
rising  demand  for  rail  transportation  of 
petroleum  crude  oil  throughout  the 
United  States,  the  risk  of  rail  incidents 
has  increased  commensurate  with  the 
increase  in  the  volume  of  the  material 
shipped  and  that  there  have  been 
several  significant  derailments  in  both 
the  IJ.S.  and  Canada  over  the  last 
several  months  causing  deaths  and 
property  and  environmental  damage 
that  involved  ])etroloum  crude  oil.  DOT 


emergency  orders  are  rare  and  the  EO 
itself  describes  the  most  recent 
accidents  and  circumstances  leading  the 
agency  to  issue  the  EO.  The  collection 
of  information  included  under  this  EO 
is  aimed  at  ensuring  that  railroads  that 
transport  in  a  single  train  a  large 
quantity  of  petroleum  crude  oil  (1 
million  gallons  or  more),  particularly 
crude  oil  from  the  Bakken  shale 
formation  in  the  Williston  Basin, 
provide  certain  information  to  the 
relevant  SERCs  in  each  State  in  which 
the  railroad  operates  such  trains. 
Ensuring  that  railroads  provide  this 
information  to  SERCs  is  critical  to 
ensuring  that  local  and  State  emergency 
responders  are  aware  of  the  large 
quantities  of  crude  oil  that  are  being 
transported  through  their  jurisdictions 
and  are  prepared  to  respond  to 
accidents  involving  such  trains  should 
they  occur. 

Form  Number(s):  N/A. 

Affected  Public:  Businesses. 

Frequency  of  Submission:  One-time; 
on  occasion. 

Respondent  Universe:  47  Railroad 
C^arriers;  50  Slate  Emergency  Resjjonso 
C( )m  m i  ss i  on s  ( SERCls ) . 

lieporling  Burden: 


Emergency  order  item  No. 

Respondent 

universe 

(railreads) 

Total  annual  responses 

Average  time 
per  respense 

Total  annual 
burden  hours 

(1)  RR  Notification  to  SERCs  . 

47 

1 20  written  notifications  . 

30  hours  . 

3,600. 

(2)  Updated  RR  Notification  to  SERCs  . 

47 

25  updated  written  notifica¬ 
tions. 

4  hours  . 

100. 

(3)  Notification  Copies  to  ERA  . 

47 

10  notification  copies  . 

60  minutes  . 

10. 

(4)  Roquosts  to  RRs  by  SERCs  tor  Information  from  Local 
Emergency  Response  Agencies  Regarding  the  Volume 
and  Frequency  ot  Train  Irattic  Implicated  by  this  Emer¬ 
gency  Order  within  that  Agency’s  Jurisdiction  and  Rfl 
Responses. 

47 

30  informational  assistance 
requests  +  30  informational 
responses. 

30  minutes  . 

(iO. 

(5)  Petitions  to  the  Socrotary/F  R A  Administrator  tor  tioliot 
from  This  Emergency  Order. 

47 

4  relief  petitions . 

2  hours  . 

8. 

T()l(d  Fstimated  Bes})onses:  210. 

Total  Fstimated  Annual  Burden: 

3,778  hours. 

Status:  Regular  Review. 

Pursuant  to  44  U.S.C.  3507(a)  and  5 
C:FR  1320.5(b),  1320.8(b)(3)(vi),  FRA 
informs  all  interested  parties  that  it  may 
not  conduct  or  sponsor,  and  a 
respondent  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Authority:  44  U.S.C.  3501-3520. 

Issued  in  Washington,  DC,  on  June  24, 
2014. 

Erin  McCartney, 

Acting  Chief  Financial  Officer. 

|FR  Doc.  2014-15174  Filed  6-27-14;  8:45  am] 
BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  Number  FRA-201 1-0093] 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
this  document  provides  the  public 
notice  that  by  a  letter  dated  May  14, 
2014,  Peninsula  Terminal  Railway  (PT) 
has  petitioned  the  Federal  Railroad 
Administration  (FRA)  for  an  extension 
of  its  waiver  of  compliance  from  certain 
provisions  of  the  Federal  hours  of 
service  laws  contained  at  49  U.S.C. 
21103(a)(4).  FRA  assigned  the  petition 
Docket  Number  FRA-201 1-0093. 

In  its  petition,  PT  seeks  relief  from  49 
U.S.C.  21103(a)(4)  that  in  part  requires 


a  train  cmjiloyee  to  receive  48  hours  oK 
duty  after  initiating  an  on-duty  ])erio(l 
for  6  consecutive  days.  Sj)ecifically,  PT 
.seeks  a  waiver  to  allow  a  train  employee 
to  initiate  an  on-duty  period,  each  day, 
for  6  consecutive  days  followed  by  24 
hours  off  duty.  In  support  of  its  request, 
PT  explained  that  it  has  five  train  and 
engine  service  employees  covered  by 
the  waiver,  and  these  employees  have 
set  hours,  set  days  off,  and  do  not  lay 
over  at  away-from-home  locations.  PT 
provided  work  schedules  for  the 
employees  covered  by  the  waiver, 
which  shows  them  working  Monday 
through  Friday,  reporting  at  7:00  a.m., 
and  working  an  average  of  8  hours,  with 
a  crew  occasionally  working  on  Sunday 
for  4  hours  or  less.  PT  also  explained 
that  all  employees  covered  by  the 
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waiver  work  well  below  the  Federal 
276-hour  monthly  limit.  Finally,  PT 
stated  that  all  employees  covered  by  the 
waiver  were  provided  information  about 
the  waiver  extension  petition,  and  that 
there  were  no  objections  to  the  waiver 
extension  by  these  employees. 

A  copy  of  the  petition,  as  well  as  any 
written  communications  concerning  the 
petition,  is  available  for  review  online  at 
WWW. regulations. gov  and  in  person  at 
the  U.S.  Department  of  Transportation’s 
(DOT)  Docket  Operations  Facility,  1200 
New  Jersey  Avenue  SE.,  W12-140, 
Washington,  DC  20590.  The  Docket 
Operations  Facility  is  open  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
shoidd  notify  FRA,  in  writing,  before 
tlio  end  of  the  comment  period  and 
spcicify  the  basis  for  their  recpiest. 

All  connnunications  concerning  the.s(; 
proceedings  should  ideiitily  the 
appropriate;  docket  iimidxa'  and  may  he 
siihmilled  hy  any  of  the  following 
methods; 

•  Wch  silo:  lill !>:// 

www.rogiildlions.gov.  Follow  die  online 
instrnclions  lor  snhmitling  commenis. 

•  /'V/x;  202  402-2251. 

•  Mail:  l)ock(!l  ( )|)(rralions  Facility, 

I  I..S.  I)e|)artmenl  ol  I'ransportalion,  I200 
New  )(!rs(!y  Avemm!  .SIv,  W 12- 140, 
Washington,  I )( i  20500. 

•  Ihaal  Delivery:  1200  Nesw  )ersey 
Aveaine  .SF.,  Room  W12-140, 
Washington,  DC  20500,  helween  0  a.m. 
and  5  p.m.,  Monday  through  l'’riday, 
excejit  Fexleral  Holidays. 

Communications  receiveui  hy  August 
14,  2014  will  he  considered  hy  FRA 
Ixd'ore  final  action  is  taken.  (Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  See  http:// 
www.reguIations.gov/ttlprivacyNotice 
for  the  privacy  notice  of  regulations.gov 
or  interested  parties  may  review  DOT’s 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477). 


Issued  in  Washington,  DC,  on  June  20, 
2014. 

Ron  Hynes, 

Director,  Office  of  Safety  Assurance  and 
Compliance. 

[FRDoc.  2014-15231  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approvai  of 
Railroad  Safety  Program  Plans  and 
Product  Safety  Plans 

In  accordance  with  Part  236  of  Title 
49  Code  of  Federal  Regulations  and  49 
U.S.C.  20502(a),  this  document  provides 
the  public  notice  that  by  documents 
dated  March  31,  2014,  the  railroads 
listed  below  have  petitioned  the  Federal 
Railroad  Administration  (FRA)  for 
approval  of  their  Railroad  Safety 
Program  Plans  (RSPP)  and  Product 
Safety  Plans  (PSP)  for  the  Railsoft 
TrackAccess  system.  FRA  assigned  the 
jietitions  the  following  docket  numbers: 

•  Kettle  Falls  International  Railway: 
FRA-201 4-0049. 

•  (leorgia  Ir  I'iorida  Railway:  FRA- 
201 4-0050. 

•  Nehraska,  K(ai.sas  fr  dolorado 
Railway:  FRA-201 4  0052. 

•  l’<adi(aalle  Northern  Railroad: 
FRA-2014  0053. 

•  Illinois  Railway:  FRA-2014-0051 . 

I'rackAccess  is  a  pmi lessor  based 

dispatch  syslem  developed  ior  operation 
in  antonomons  modi;  (without 
dis|)at(:h<;r  inl(;rvenlion)  lor  low  di;n.sily 
rail  lines.  The  syslem  provides  a 
pro(:(;ssor  hased  m(;thodology  ol 
r(;(pi(;sl ing  and  i.ssning  track  aiithorily  to 
eil her  (pialiii(;d  train  cr(;wm(;mhers  or 
roadway  work(;r.s.  It  do(;s  so  while 
increasing  railroad  productivity  and 
significantly  im|)roving  the  .sa((;ly  of 
train  op(;ralion.s,  roadway  work(;rs,  and 
other  railway  e(jiiipm(;nt. 

FRA  is  providing  public  notice  tliat 
tin;  railroads’  RSPPs  and  relat(;d 
documents  have  been  placed  in  the 
dockets  listed  above  and  are  available 
for  public  inspection.  FRA  is  not 
accepting  public  comment  on  the  RSPP 
documents:  notice  regarding  these 
documents  is  provided  for  information 
only. 

FRA  is  accepting  comments  on  the 
PSPs  for  each  railroad,  which  are  posted 
in  the  dockets  listed  above  for  public 
inspection.  The  railroads  assert  that 
their  RSPPs  and  PSPs  contain  the  same 
information  and  analysis  as  the 
Alabama  &  Tennessee  River  Railway’s 
(ATN)  RSPP  Revision  1,  dated  February 
16,  2009,  and  the  ATN  PSP  Revision  1, 
dated  March  15,  2012.  The  ATN  RSPP 


Revision  1  and  the  ATN  PSP  Revision 
1  were  previously  approved  by  FRA  on 
January  28,  2014  (Docket  FRA-2013- 
0088). 

The  PSPs  provide  descriptions  of  the 
TrackAccess  system.  The  railroads  state 
that  in  the  case  of  ATN,  FRA  found  that 
the  PSP  demonstrates  that  TrackAccess 
was  designed  in  a  highly  safe  manner 
and  was  sufficiently  tested  to  verify  that 
fact.  FRA  approved  the  use  of 
TrackAccess  in  autonomous  mode  for 
ATN.  The  railroads  assert  that  since 
their  RSPPs  and  PSPs  contain  the  same 
programmatic  and  technical  information 
as  the  FRA-approved  ATN  RSPP 
Revision  1  and  PSP  Revision  1, 
including  autonomous  TrackAccess 
operations,  these  railroads  should  also 
be  allowed  to  use  TrackAccess  in  an 
autonomous  mode. 

Copies  of  the  petitions,  as  well  as  any 
written  communications  concerning  the 
petitions,  are  available  for  review  online 
at  www.reguIations.gov  and  in  person  at 
the  U.S.  Department  of  Transportation’s 
(DOT)  Docket  Operations  Facility,  1200 
New  jersey  Avenue  SE.,  W12-140, 
Washington,  1)(^  20590.  The  Docket 
Ouerations  Facility  is  o])(;n  from  9  a.m. 
to  5  p.m.,  Monday  through  Friday, 

(;xccpt  F‘i;derai  Holidays. 

Inti;r(;.st(;(l  parties  are  invil(;d  to 
jiarticipali;  in  Ihesi;  proceedings  hy 
siihiiiitt ing  writl(;n  views,  data,  or 
comm(;nls.  FRA  does  not  anlicijiati; 
scheihiling  a  |)nhli(:  hearing  in 
comi(;clion  with  these  proce(;(ling,s  since 
the  facts  do  not  appe.ir  to  warr.int  a 
hearing.  If  any  inl(;resled  |iarty  desires 
an  o|)portnnity  for  oral  connn(;nl,  they 
.should  notify  FRA,  in  writing,  h(;fore 
the  (;nd  of  tin;  comini;nl  period  and 
s|i(;cify  tin;  basis  for  their  reipiesl. 

All  commiinications  conc(;rning  th(;s(; 
proce(;dings  should  identify  the 
a|)|)ropriate  docket  ninnh(;rand  maybe 
.snhmitt(;d  hy  any  of  tin;  following 
nn;thods: 

•  Wei)  site:  http:// 

www.regulations.gov.  Follow  tin;  otdim; 
instructions  for  submitting  comments. 

•  Fax:  202-493-2251. 

•  Mail:  Docket  Operations  Facility, 
U.S.  Department  of  Transportation,  1200 
New  Jersey  Avenue  SE.,  W12-140, 
Washington,  DC  20590. 

•  Hand  Delivery;  1200  New  Jersey 
Avenue  SE.,  Room  W12-140, 
Washington,  DC  20590,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  Holidays. 

Communications  received  by  August 
14,  2014  will  be  considered  by  FRA 
before  final  action  is  taken.  Comments 
received  after  that  date  will  be 
considered  as  far  as  practicable. 

Anyone  is  able  to  search  the 
electronic  form  of  any  written 
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communications  and  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  document,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  See  http:// 
www.regulat jons.gov/ttlprivacyNotice 
for  the  privacy  notice  of  regulations.gov 
or  interested  parties  may  review  DOT’s 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (65  FR  19477). 

Issued  in  Washington,  DC',,  on  Juno  20, 
2014. 

Ron  Hynes, 

Director,  Office  of  Safety  Assurance  and 
Compliance. 

|FR  Doc.  2014-15232  Filed  6-27-14;  8:45  am) 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No.  M ARAD-201 4-0090] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessei 
ESSANZA;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
action:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
July  30,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0090. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  he  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 


the  World  Wide  Web  at  http:// 
wnvw.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Wa.shington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.Williains® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  ESSANZA  is: 

Intended  Commercial  Use  Of  Vessel: 
“Sailing  School /Charters.” 

Geographic  Region:  “Hawaii, 
California,  Oregon,  Washington  State” 
The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0090  at 
http://www.reguIations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Administrator. 
Dated:  June  24,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

[FR  Doc.  2014-15244  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  M ARAD-201 4-0093] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
MIAMI  OCEAN  RAFTING;  Invitation  for 
Public  Comments 

AGENCY:  Maritime  Administration, 
Dejiartment  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
July  30,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0093. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23— 453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda. Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION: 

As  described  by  the  applicant  the 
intended  service  of  the  vessel  MIAMI 
OCEAN  RAFTING  is: 

Intended  Commercial  Use  of  Vessel: 
“Eco/Snorkel  Tour  Boat” 

Geographic  Region:  “Florida” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0093  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 


36864 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Notices 


or  businesses  in  the  IJ.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  Part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
IJ.S. -hag  vessels  in  that  business,  a 
waiver  will  not  bo  granted.  Comments 
shoidd  refer  to  the  docket  number  of 
this  notice  and  the  ve.ssel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  .should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  Part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78). 

Dated:  June  24,  2014. 

By  Order  of  the  Maritime  Administrator. 
Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

|FR  Doc.  2014-15252  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  M ARAD-201 40092] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessei 
ALTHEA;  invitation  for  Pubiic 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S. -build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
July  30,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0092. 
Written  comments  may  be  submitted  by 


hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.reguIations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
a (idre.ss  between  10  a.m.  and  5  p.m., 

E.T.,  Monday  through  PYiday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.  Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION*.  As 

described  by  the  applicant  the  intended 
service  of  the  vessel  ALTHEA  is: 

Intended  Commercial  Use  Of  Vessel: 
“Vessel  shall  be  used  for  specialty  sail 
training  in  small  boat  handling, 
planning  and  passagemaking  with 
emphasis  on  recreational  cruising” 
Geographic  Region:  “Puerto  Rico, 
California,  Oregon,  Washington  State, 
Connecticut,  Massachusetts,  Maine, 

New  Hampshire,  Rhode  Island,  New 
York,  New  Jersey,  Delaware,  Maryland, 
Virginia,  North  Carolina,  South 
Carolina,  Florida,  Georgia” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0092  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 


name  of  the  individual  submitting  tbe 
comment  (or  signing  tbe  comment,  if 
.submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
Statement  in  tbe  Federal  Register 
pid)li.sbed  on  April  11, 2000  (Volume 
65,  Number  70;  Pages  19477-78). 

By  Order  of  the  Maritime  Admini.strator. 
Dated:  June  24,  2014. 

Julie  P.  Agarwal, 

Secretary,  Maritime  Administration. 

|FK  Doe.  2014-15243  Filed  6-27-14;  8:45  inn] 
BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  No.  MAR  AD-201 40091] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws:  Vessel 
CHRISTI  ANNE;  Invitation  for  Public 
Comments 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 

ACTION:  Notice. 

SUMMARY:  As  authorized  by  46  U.S.C. 
12121,  the  Secretary  of  Transportation, 
as  represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below. 

DATES:  Submit  comments  on  or  before 
July  30,  2014. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2014-0091. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 

U.S.  Department  of  Transportation, 
Docket  Operations,  M-30,  West 
Building  Ground  Floor,  Room  W12-140, 
1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  You  may  also 
send  comments  electronically  via  the 
Internet  at  http://www.regulations.gov. 
All  comments  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  and  copying  at  the  above 
address  between  10  a.m.  and  5  p.m., 
E.T.,  Monday  through  Friday,  except 
federal  holidays.  An  electronic  version 
of  this  document  and  all  documents 
entered  into  this  docket  is  available  on 
the  World  Wide  Web  at  http:// 
www.regulations.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Williams,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  1200  New  Jersey 
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Avenue  SE.,  Room  W23-453, 
Washington,  DC  20590.  Telephone  202- 
366-0903,  Email  Linda.Williams® 
dot.gov. 

SUPPLEMENTARY  INFORMATION:  As 

described  hy  the  applicant  the  intended 
service  of  the  vessel  CHRISTI  ANNE  is: 

Intended  Commercial  Use  Of  Vessel: 
“Small  charters  for  sunset  cruises,  sight 
seeing,  and  possible  sport  fishing.” 

Geographic  Region:  “Maine,  New 
Hampshire,  Massachusetts,  Maryland, 
Rhode  Island,  Connecticut,  New  York, 
New  Jersey,  Delaware,  Virginia,  North 
Carolina,  South  Carolina,  Georgia, 
Florida.” 

The  complete  application  is  given  in 
DOT  docket  MARAD-2014-0091  at 
http://www.regulations.gov.  Interested 
parties  may  comment  on  the  effect  this 
action  may  have  on  U.S.  vessel  builders 
or  businesses  in  the  U.S.  that  use  U.S.- 
flag  vessels.  If  MARAD  determines,  in 
accordance  with  46  U.S.C.  12121  and 
MARAD’s  regulations  at  46  CFR  part 
388,  that  the  issuance  of  the  waiver  will 
have  an  unduly  adverse  effect  on  a  U.S. - 
vessel  builder  or  a  business  that  uses 
U.S. -flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter’s  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD’s 
regulations  at  46  CFR  part  388. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  .signing  the  comment,  if 
.submitted  on  behalf  of  an  association, 
bu.sine.s.s,  labor  union,  etc.).  You  may 
review  DOT’s  complete  Privacy  Act 
.Statement  in  the  Federal  Register 
jniblished  on  April  11, 2000  (Volume 
65,  Number  70;  Pages  19477-78). 

8y  Order  of  the  Maritime  Admini.strator. 

Dated:  )iine  24,  2014. 

Julie  P.  Agarwal, 

Secretory,  Maritime  Administration. 

|KR  Doc.  2014-15249  Filed  0-27-14;  8:45  am] 

BILLING  CODE  4910-81 -P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  No.  NHTSA-201 4-0072] 

Reports,  Forms,  and  Record  Keeping 
Requirements 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(0MB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  0MB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatements  of  previously  approved 
collections. 

This  document  describes  one 
collection  of  information  for  which 
NHTSA  intends  to  seek  OMB  approval. 
DATES:  Comments  must  be  received  on 
or  before  August  29,  2014. 

ADDRESSES:  You  may  submit  comments 
identified  by  DOT  Docket  ID  Number 
NHTSA-2014-0072  using  any  of  the 
following  methods: 

Electronic  submissions:  Go  to  http:// 
www.regulations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

Mail:  Docket  Management  Facility, 
M-30,  U.S.  Department  of 
Transportation,  1200  New  Jersey 
Avenue  SE.,  West  Building  Ground 
Floor,  Room  Wl 2-140,  Washington,  DC 
20590. 

Hand  Delivery:  West  Building  Ground 
Floor,  Room  W12-140,  1200  New  Jersey 
Avenue  SE.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

Fax: 1 -202-493-225 1 . 

Instructions:  Each  submission  must 
include  the  Agency  name  and  the 
Docket  number  for  this  Notice.  Note  that 
all  comments  received  will  he  posted 
without  change  to  http:// 
www.regulations.gov  including  any 
personal  information  provided. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Liza  Lemaster-Sandbank,  Contracting 
Officer’s  Representative,  Occupant 
Protection  Division  (NTI-112),  Office  of 
Impaired  Driving  and  Occupant 
Protection,  National  Highway  Traffic 
Safety  Administration,  1200  New  Jer.sey 
Avenue  SE.,  W44-302,  Washington,  DC 
20590.  Ms.  Lemaster-Sandbank’s  phone 
number  is  202-366-4292  and  her  email 
address  is  liza.lemaster@dot.gov. 


SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  publish  a  document  in 
the  Federal  Register  providing  a  60-day 
comment  period  and  otherwise  consult 
with  members  of  the  public  and  affected 
agencies  concerning  each  proposed 
collection  of  information.  The  OMB  has 
promulgated  regulations  describing 
what  must  be  included  in  such  a 
document.  Under  OMB’s  regulations  (at 
5  CFR  1320.8(d)),  an  agency  must  ask 
for  public  comment  on  the  following: 

(ij  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  the  accuracy  of  the  agency’s 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  now  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  how  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements,  NHTSA  asks  public 
comment  on  the  following  proposed 
collection  of  information: 

Title:  Implementing  a  Leadership 
Framework  for  Traffic  Safety. 

Type  of  Request:  New  information 
collection  requirement. 

OMB  Clearance  Number:  None. 

Form  Number:  NHTSA  Forms  1265, 
1266,  1267. 

Requested  Expiration  Date  of 
Approval:  Three  (3)  years  from  date  of 
approval. 

Summary  of  the  Collection  of 
Information — 'I’he  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
proposes  to  conduct  individual  and 
group  interviews  with  law  enforcement 
officers  and  leadership  who  are 
jiarticipating  in  a  leadership  framework 
demon.stration  to  increase  law 
enforcement  focus  on  enforcing  scat  bolt 
laws.  Three  law  enforcement  agencies  (a 
.state  agency,  a  municipal  agency,  and  a 
rural  sheriff  agency)  will  participate  in 
the  demon,stration  project,  which 
includes  customized  technical 
assistance  addressing  policies, 
procedures,  data,  communication,  and 
other  organizational  issues.  To  assess 
how  leadership  on  seat  belt  enforcement 
is  communicated  and  executed 
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throughout  the  demonstration  agencies, 
NHTSA  proposes  to  conduct  a  set  of 
individual  interviews  with  line  officers 
and  individual  or  group  interviews  with 
leadership  within  each  demonstration 
agency.  While  individual  interviews 
will  work  best  with  line  officers,  either 
group  or  individual  interviews  can  work 
effectively  with  the  senior  leadership. 
Flexibility  is  built  in  to  this  approach  in 
order  to  be  mindful  of  senior 
leadership’s  scheduling  constraints. 
Eighteen  individuals  will  be 
interviewed  at  each  site  for  a  total  of  54 
individuals.  Each  individual  will  be 
interviewed  twice:  once  during  the 
project  implementation  and  once  at  the 
end  of  the  demonstration  project. 
Interviewees  will  either  be  self-selected 
or  selected  by  the  demonstration 
agencies.  The  purpose  of  these 
interviews  is  to  document  how  a  law 
enforcement  agency  implements  a  new 
leadership  approach  for  seat  belt 
enforcement  so  that  the  experiences  of 
the  demonstration  sites  can  serve  as  a 
resource  to  other  agencies  undertaking 
new  seat  belt  enforcement  initiatives. 

The  interviews  will  be  audio  taped 
using  electronic  equipment  and 
augmented  by  handwritten  notes  taken 
during  the  discussions.  No  videotaping 
will  occur.  Any  personally  identifiable 
information  will  be  separated  from  any 
summary  information.  Also,  all 
identifying  information  collected  during 
initial  scheduling  will  be  separated  from 
collected  information,  kept  on  a  secure 
server  in  password  protected  files,  and 
discarded  when  no  longer  needed.  All 
information  collected  during  the 
interviews  will  be  summarized  using 
generic  categories  such  as  law 
enforcement  leadership  or  line  officers. 

Description  of  the  Need  for  the 
information  and  Proposed  Use  of  the 
information — I’he  National  Highway 
Traffic  Safety  Administration  (NHTSA) 
was  establi.shed  by  the  Highway  Safety 
Act  of  1970  [23  IJ.S.C.  101)  to  carry  out 
a  Ckmgressional  mandate  to  reduce  the 
mounting  number  of  deaths,  injuries, 
and  economic  lo.sses  resulting  from 
motor  vehicle  crashes  on  the  Nation’s 
highways.  As  part  of  this  statutory 
mandate,  NHTSA  is  authorized  to 
c:onduct  research  as  a  foundation  for  the 
development  of  motor  vehicle  standards 
and  traffic  safety  programs.  In  2012, 
there  were  21,667  occupants  of 
passenger  vehicles  who  died  in  motor 
vehicle  traffic  crashes.  Of  the  occupants 
for  whom  restraint  status  was  known, 
52%  were  unrestrained  at  the  time  of 
the  crash.  Research  shows  that  wearing 
a  seatbelt  or  using  a  child  safety  seat  can 
greatly  reduce  the  chances  of  fatal  or 
serious  injury  as  a  result  of  a  motor 
vehicle  collision.  In  fact,  when  used. 


seat  belts  reduce  the  risk  of  fatal  injury 
to  front-seat  passenger  occupants  by 
45%  and  to  light  truck  occupants  by 
60%.  Moreover,  the  nationwide  daytime 
seat  belt  use  rate  was  87%  in  2013,  and 
ranged  from  69%  to  98%  in  the  states 
and  territories.  Clearly  there  is  work  to 
be  done  to  increase  seat  belt  use  and 
reduce  unrestrained  fatalities  due  to 
motor  vehicle  crashes.  It  is  critical  that 
NHTSA  continually  explore  strategies  to 
increase  the  use  of  seat  belts  among  all 
occupants  of  motor  vehicles. 

High  visibility  enforcement  (i.e., 
highly  visible  enforcement  accompanied 
by  public  information  supporting  the 
enforcement)  has  been  demonstrated  to 
increase  seat  belt  use.  A  successful  high 
visibility  enforcement  program  requires 
a  written  comprehensive  plan  with 
clear,  well-defined  goals,  objectives,  and 
performance  measures;  understanding 
of  costs;  funding;  support  from  key 
stakeholders  within  the  community;  and 
aggressive  law  enforcement  of  laws.  All 
of  the  above  can  only  be  accomplished 
with  strong  executive  leadership. 

A  NHTSA-convened  work  group  of 
law  enforcement  representatives  from 
states  with  secondary  seat  belt  laws,  but 
exemplary  work  in  support  of  occupant 
protection  enforcement,  identified 
strong  leadership  as  the  critical 
component  in  their  successes.  Strong 
leadership  within  any  law  enforcement 
agency  can  result  in  various  practices 
and  methodologies  that  spotlight  a 
program’s  importance  and  help  to  make 
occupant  protection,  as  well  as  other 
traffic  safety  issues,  an  integral  part  of 
the  agencies’  culture.  Regardless  of 
whether  the  occupant  protection 
program  is  organized  as  a  specialized 
unit  or  broadly  integrated  within  the 
routine  operations  of  the  law 
enforcement  agency,  key  management 
and  enforcement  roles  must  be  clearly 
defined  and  assigned  to  specific 
individuals  by  the  executive  staff. 

NHTSA  is  undertaking  a  study  to 
iinj)lement  a  leadership  model 
framework  within  throe  law 
(mforcement  agencies  sehicted  by 
NHTSA,  evaluate  the  proce.ss  and 
determine  if  the  traffic  safety  outcome  of 
interest  is  realized,  specifically  the 
impact  on  increased  seat  belt  use  and 
reduction  in  unre.strained  fatalities.  To 
accomplish  this,  NH'I'SA  will  provide 
technical  assistance  to  three  law 
enforcement  demonstration 
communities  for  the  implementation  of 
leadership  frameworks  in  support  of 
safety  initiatives,  specifically  occupant 
protection.  Evaluation  measures  will 
involve  the  independent  identification, 
collection  and  evaluation  of  both 
qualitative  and  quantitative  data  that 
specifically  document  changes  in 


enforcement  activity  and  its  effects  on 
the  surrounding  communities’ 
behaviors.  Overall  findings  will  be 
provided  to  other  law  enforcement 
agencies  to  use  as  a  resource  for 
improving  occupant  protection 
enforcement  programs  and  efforts. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information)— Under  this 
proposed  effort,  a  total  of  108  interviews 
of  law  enforcement  personnel  will  be 
conducted  over  two  time  periods. 
Eighteen  interviews  will  be  conducted 
in  each  of  the  three  demonstration  sites, 
once  during  the  demonstration 
implementation  and  once  at  the  end  of 
the  demonstration  project.  Ideally,  the 
same  respondents  will  be  interviewed  at 
both  time  periods;  however,  in  the  event 
that  an  individual  leaves  the  law 
enforcement  agency  or  is  otherwise 
imavailable  for  an  interview,  NHTSA 
may  replace  the  individual  with  another 
suitable  interviewee. 

NHTSA  estimates  that  each  interview 
will  last  60-75  minutes.  Interviewees 
will  represent  law  enforcement 
leadership  as  well  as  line  officers.  Law 
enforcement  leadership  participants 
will  include  the  top  management  in  the 
agency  (colonel,  chief,  etc.).  Line 
officers  will  be  recruited  through  a  self¬ 
selection  process  or  selected  by  the 
demonstration  agencies.  Responses  will 
be  collected  via  audio-recording  and 
note  taking  during  the  interviews. 

Throughout  the  project,  the  privacy  of 
all  participants  will  be  protected. 
Personally-identifiable  information 
(names,  telephone  numbers,  email 
addresses,  etc.)  will  be  kept  separate 
from  the  data  collected,  and  will  be 
stored  in  restricted  folders  on  secure 
password-protected  servers  that  are  only 
accessible  to  study  staff  who  have  need 
to  access  such  information.  In  addition, 
all  data  collected  from  participating 
officers  will  be  reported  in  aggregate  for 
each  site,  and  respondent  names  will 
not  be  used  in  any  reports  resulting 
from  tins  project.  Rigorous  de¬ 
identification  procedures  will  be  used 
during  summary  and  feedback  stages  to 
ensure  no  officers  will  be  identified 
tbrough  reconstructive  means. 

Estimate  of  the  Total  Annual 
Reporting  and  Record  Keeping  Harden 
Resuiting  from  the  Collection  of 
information — NHTSA  estimates  that  the 
duration  of  each  interview  will  be 
seventy-five  (75)  minutes,  or  a  total  of 
135  hours  for  the  54  interview 
participants  (18  interviewees  x  3  sites  x 
2  administrations  x  75  minutes).  The 
participants  will  not  incur  any  reporting 
cost  from  the  information  collection. 

The  participants  also  will  not  incur  any 
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record  keeping  burden  or  record 
keeping  cost  from  the  information 
collection. 

Authority:  44  U.S.C.  Section  3506(c)(2)(A) 
Dated:  June  25,  2014. 

Jeff  Michael, 

Associate  Administrator,  Research  and 
Program  Development. 

[FR  Doc.  2014-15242  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-201 4-0067] 

Decision  That  Certain  Nonconforming 
Motor  Vehicles  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
.Safety  Administration,  I)()'l'. 

ACTION:  (irant  of  Petitions. 

SUMMARY:  'I'his  docnmont  announces 
decisions  l)y  NHTSA  tliat  certain  motor 
vehicles  not  originally  inannlactiired  to 
(:omj)ly  with  all  apjilicahle  I’ederal 
Motor  Vehicle  .Safety  .Standards 
(PMV.S.S)  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  mannfactnred  for  .sale  in  the 
United  States  and  certified  by  their 
manufacturers  as  complying  with  the 
.safety  standards,  and  they  are  cajiable  of 
being  readily  altered  to  conform  to  the 
.standards  or  because  they  have  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS. 

DATES:  These  decisions  became  effective 
on  the  dates  specified  in  Annex  A. 
ADDRESSES:  For  further  information 
contact  Mr.  George  Stevens,  Office  of 
Vehicle  Safety  Compliance,  NHTSA 
(202-366-5308). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and/or  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115,  and  of  the  same  model  year  as 
the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  FMVSS. 


Where  there  is  no  substantially 
similar  U.S. -certified  motor  vehicle,  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  decides  to  be 
adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  ba.sis  of  the 
j)etition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publi.shes  this  decision  in  the  Federal 
Register. 

NHT.SA  received  jjetitious  from 
regi.st(!red  iinj)orters  to  decide  whether 
the  vehicles  listed  in  Annex  A  to  this 
notice  are  eligible  for  im])ortation  into 
the  United  .States.  To  afford  an 
oj)])ortunity  for  puhlic  comment, 

NHT.SA  j)ublished  notice  of  these 
j)etition.s  as  specified  in  Annex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 

Comments:  No  substantive  comments 
were  received  in  response  to  the 
petitions  identified  in  Appendix  A. 

NIJTSA  Decision:  Accordingly,  on  the 
basis  of  the  foregoing,  NHTSA  hereby 
decides  that  each  motor  vehicle  listed  in 
Annex  A  to  this  notice,  which  was  not 
originally  manufactured  to  comply  with 
all  applicable  FMVSS,  is  either 
substantially  similar  to  a  motor  vehicle 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States,  and 
certified  under  49  U.S.C.  30115,  as 
specified  in  Annex  A,  and  is  capable  of 
being  readily  altered  to  conform  to  all 
applicable  FMVSS  or  has  safety  features 
that  comply  with,  or  are  capable  of 
being  altered  to  comply  with,  all 
applicable  Federal  Motor  Vehicle  Safety 
Standards. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles:  The  importer  of  a  vehicle 
admissible  under  any  final  decision 
must  indicate  on  the  form  HS-7 
accompanying  entry  the  appropriate 
vehicle  eligibility  number  indicating 
that  the  vehicle  is  eligible  for  entry. 
Vehicle  eligibility  numbers  assigned  to 
vehicles  admissible  under  this  decision 
are  specified  in  Annex  A. 


Authority:  49  U.S.C.  30141(a)(1)(A), 

(a)(1)(B)  and  (b)(1):  49  CFR  593.7;  delegations 
of  authority  at  49  CFR  1.95  and  501.8. 

Jeffrey  M.  Giuseppe, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

Annex  A — Nonconforming  Motor 
Vehicles  Decided  To  Be  Eligible  for 
Importation 

1.  Docket  No.  NHTSA-2013-0103 

Nonconforming  Vehicles:  1992  Jeep 
Wrangler  Multipurpose  Passenger 
Vehicles 

Substantially  Similar  U.S.  Certified 
Vehicles:  1992  Jeep  Wrangler 
Multipurpose  Passenger  Vehicles 
Notice  of  Petition  Published  at:  78  FR 
65756  (November  1, 2013) 

Vehicle  Eligibility  Number:  V.SP-562 
(effective  date  December  16,  2013) 

2.  Docket  No.  NHTSA-2013-0104 

Nonconforming  Vehicles:  2011-2012 
BMW  SIOOORR  Motorcycles 
.Substantially  .Similar  U..S. -Certified 
Vehicles:  2011-2012  BMW  SlOttOKK 
Motorcycles 

Notice  of  Petition  I’liblished  at:  78  l''K 

65758  (November  1, 2013) 

Vehicle  Eligibility  Number:  V.SP-5t)3 

(effective  date  ilecember  Ki,  2013) 

3.  Docket  No.  NHTSA-2013-0106 

Nonconforming  Vehicles:  2011 

Mitsubishi  Outlander  Multi])urj)o.se 
Pa.ssenger  Vehicles  (Manufactured  for 
the  Mexican  market) 

.Substantially  Similar  U.S. -Certified 
Vehicles:  2011  Mit.subishi  Outlander 
Multipurpose  Passenger  Vehicles 
Notice  of  Petition  Published  at:  79  P’R 
16098  (March  24,  2014) 

Vehicle  Eligibility  Number:  VSP-564 
(effective  date  May  9,  2014) 

4.  Docket  No.  NHTSA-201 3-0036 

Nonconforming  Vehicles:  2012  AHEM 
SPT  16-25  Trailers 
Because  there  are  no  substantially 
similar  U.S. -certified  version  2012 
AHEM  SPT  16-25  Trailers  the 
petitioner  sought  import  eligibility 
under  49  U.S.C.  30141(a)(1)(B). 

Notice  of  Petition  Published  at:  78  FR 

65759  (November  1,  2013) 

Vehicle  Eligibility  Number:  VCP-55 

(effective  date  December  13,  2013) 

5.  Docket  No.  NHTSA-2013-0105 

Nonconforming  Vehicles:  1994  and 
1997  Westfalia  14  ft  Double  Axle 
Cargo  Trailers 

Because  there  are  no  substantially 
similar  U.S. -certified  version  1994 
and  1997  Westfalia  14  ft  Double  Axle 
Cargo  Trailers  the  petitioner  sought 
import  eligibility  under  49  U.S.C. 
30141(a)(1)(B). 
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Notice  of  Petition  Published  at:  79  FR 
182  (January  2,  2014) 

Vehicle  Eligibility  Number:  VCP-56 
(effective  date  February  18,  2014) 

6.  Docket  No.  NHTSA-2013-0110 

Nonconforming  Vehicles:  2006-2013 
Honda  NT700V  (Deauville) 
Motorcycles 

Because  there  are  no  substantially 
similar  U.S. -certified  version  2006- 
2013  Honda  NT700V  (Deauville) 
Motorcycles  the  petitioner  sought 
import  eligibility  under  49  U.S.C. 
30141(a)(1)(B). 

Notice  of  Petition  Published  at:  79  FR 
2505  (January  14,  2014) 

Vehicle  Eligibility  Number:  V(iP-57 
(effective  date  February  24,  2014) 

7.  Docket  No.  NHTSA-2()13-00B3 

Nonconforming  Vehicles:  2001  P'l’ 
(ieniala  Saranaii|)aya  KiOO  Double 
Axle  'I’railers 

ISecan.se  there  iire  no  .snh.stanlially 

similar  U.S.-cerlili(!(l  version  2001  PT 
(ieniala  Saranaupaya  KiOO  Double 
Axle 'I’railers  the  jietitioiier  sought 
ini|)ort  eligibility  under  49  I ).S.(i. 
30141(a)(1)(B). 

Notice  of  Petition  Published  at:  79  FR 
3470  (January  21, 2014) 

Vehicle  I'iligibility  Number:  V(iP-58 
(effective  date  March  14,  2014) 

8.  Docket  No.  NHTSA-2014-0037 

Nonconforming  Vehicles:  2007-2010 
Mercedes-Benz  S  Class  Passenger  Cars 

Substantially  Similar  U.S. -Certified 
Vehicles:  2007-2010  Mercedes-Benz  S 
Class  Passenger  Cars 

Notice  of  Petition  Published  at:  79  FR 
21833  (April  17,  2014) 

Vehicle  Eligibility  Number:  VSP-566 
(effective  date  June  3,  2014) 

9.  Docket  No.  NHTSA-2014-0038 

Nonconforming  Vehicles:  2012 
Mercedes-Benz  S  Class  Passenger  Cars 

Substantially  Similar  U.S. -Certified 
Vehicles:  2012  Mercedes-Benz  S  Class 
Passenger  Cars 

Notice  of  Petition  Published  at:  79  FR 
21835  (April  17,  2014) 

Vehicle  Eligibility  Number:  VSP-565 
(effective  date  June  3,  2014) 

IFR  Doc.  2014-15210  Filed  6-27-14;  8:45  am) 

BILLING  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-201 4-0046;  Notice  1] 

Chrysier  Group,  LLC,  Receipt  of 
Petition  for  Decision  of 
inconsequentiai  Noncompliance 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Receipt  of  Petition. 

SUMMARY:  Chrysler  Group,  LLC, 
(Chrysler),  a  wholly  owned  subsidiary 
of  P’iat  S.p.A.,  has  determined  that 
certain  model  year  (MY)  2014  Jeep 
Cherokee  multipurpose  passenger 
vehicles  (MPV),  and  MY  2013-2014 
Dodge  Dart  jia.ssenger  cars  (IT!)  do  not 
fully  comply  with  paragraph  S5.2.1  of 
I'ederal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  101,  Controls  and  Displays 
and  paragraph  S5.5.5  of  FMVSS  No. 

135,^  l.if’hl  Vchicia  lirako  Sysicins. 
Chrysler  has  filed  an  apjiropriate  re|)ort 
dated  March  4,  2014  inirsnanl  to  49  CFK 
part  573,  Dofocl  and  Nonconipliancc 
l{(;sponsil)ilily  and  Hcpoiis. 

DATES:  The  closing  date  for  comments 
on  the  petition  is  July  30,  2014. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  data,  views, 
and  arguments  on  this  jietition. 
Comments  inn.st  refer  to  the  docket  and 
notice  ninnher  cited  at  the  beginning  of 
this  notice  and  be  submitted  by  any  of 
the  following  methods: 

•  Mail:  Send  comments  by  mail 
addressed  to:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590. 

•  Hand  Deliver:  Deliver  comments  by 
hand  to:  U.S.  Department  of 
Transportation,  Docket  Operations,  M- 
30,  West  Building  Ground  Floor,  Room 
W12-140, 1200  New  Jersey  Avenue  SE., 
Washington,  DC  20590.  The  Docket 
Section  is  open  on  weekdays  from  10 
a.m.  to  5  p.m.  except  Federal  Holidays. 

•  Electronically:  Submit  comments 
electronically  by:  logging  onto  the 
Federal  Docket  Management  System 
(FDMS)  Web  site  at  http:/l 
www.regulations.gov/.  Follow  the  online 
instructions  for  submitting  comments. 
Comments  may  also  be  faxed  to  (202) 
493-2251. 

Comments  must  be  written  in  the 
English  language,  and  be  no  greater  than 


’  Subsequent  to  receiving  Chrysler’s  petition, 
NHTSA  was  notified  by  the  petitioner  that  it  had 
inadvertently  referred  to  FMVSS  No.  105,  a 
standard  that  does  not  apply  to  the  subject  vehicles, 
in  its  petition. 


15  pages  in  length,  although  there  is  no 
limit  to  the  length  of  necessary 
attachments  to  the  comments.  If 
comments  are  submitted  in  hard  copy 
form,  please  ensure  that  two  copies  are 
provided.  If  you  wish  to  receive 
confirmation  that  your  comments  were 
received,  please  enclose  a  stamped,  self- 
addressed  postcard  with  the  comments. 
Note  that  all  comments  received  will  be 
posted  without  change  to  http:// 
www.regulations.gov,  including  any 
personal  information  provided. 

Documents  submitted  to  a  docket  may 
be  viewed  by  anyone  at  the  address  and 
times  given  above.  The  documents  may 
also  be  viewed  on  tbe  Internet  at 
http://www.regulations.gov  by  following 
the  online  instructions  for  accessing  the 
dockets.  DOT’S  complete  Privacy  Act 
Statement  is  available  for  review  in  the 
Federal  Register  published  on  April  11, 
2000,  (65  FK  19477-78). 

The  |>etition,  sii|)|)orting  materials, 
and  all  comments  received  before  the 
clo.se  of  business  on  the  closing  date 
indicated  below  will  he  filed  and  will  he 
considered.  All  comments  and 
.sn|)porting  materials  received  alter  the 
closing  (late  will  also  he  filed  and  will 
he  considimsd  to  llu!  extent  po.ssihle. 
When  the  petition  is  granted  ord(!ni(!(l, 
notice  of  the  decision  will  he  inihlished 
in  the  Federal  Register  jnirsnant  to  the 
authority  indicated  below. 

SUPPLEMENTARY  INFORMATtON: 

I.  Chrysler’s  Petition:  Pursuant  to  49 
U.S.C.  30118(d)  and  30120(h)  {.see 
impl(;menting  rule  at  49  CF’R  part  556), 
Chrysler  submitted  a  petition  for  an 
exemption  from  the  notification  and 
remedy  requirements  of  49  U.S.C. 
Chapter  301  on  the  basis  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  Chrysler’s 
petition  is  published  under  49  U.S.C. 
30118  and  30120  and  does  not  represent 
any  agency  decision  or  other  exercise  of 
judgment  concerning  the  merits  of  the 
petition. 

II.  Vehicles  Involved:  Affected  are 
approximately  411  MY  2014  Jeep 
Cherokee  MPV  manufactured  between 
June  17,  2013  and  January  14,  2014  and 
22  MY  2013-2014  Dodge  Dart  PC 
manufactured  between  July  1,  2012  and 
December  13,  2013. 

III.  Noncompliance:  Chrysler  explains 
that  the  noncompliance  is  that  the 
telltale  used  for  Brake  Warning  and  Park 
Brake  Warning  is  displayed  using 
International  Organization  for 
Standardization  (ISO)  symbols  instead 
of  the  telltale  symbol  required  by  S5.2.1 
of  FMVSS  No.  101  and  paragraph  S5.5.5 
of  FMVSS  No.  135. 
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IV.  'I'cxI:  Oarcigraj)h  S5.2.1  ol 
l''MV.SS  No.  101  nujuiro.s  in  jairtinenl 
part: 

.S.').2.1  IvxccpI  for  tlu!  I.ow  Tin!  I'rc.s.siiro 
'I'olltalo,  (iiicli  control,  lolltalc  mid  indicator 
that  is  listfid  in  colninn  1  of  Tallin  1  or  Tallin 
2  must  lin  idnntifind  liy  thn  symliol  sjincifind 
for  it  in  colinnn  2  or  thn  word  or  alilirnviation 
s]incifind  for  it  in  i:olinnn  2  of 'I'aliln  1  or 
Talih!  2.  If  a  symbol  is  iisnd,  nach  symbol 
)irovidnd  pursuant  to  this  paragraph  must  bn 
substantially  similar  in  form  to  tbn  symbol  as 
it  ajijinnrs  in  Tallin  1  or  Tabln  2.  If  a  .symbol 
is  usnd,  nach  symbol  provided  pursuant  to 
this  paragraph  must  have  the  jiroportional 
dimensional  characteristics  of  the  symbol  as 
it  appears  in  Table  1  or  Table  2. 

Paragraph  S5.5.5  of  FMVSS  No.  135 
requires  in  pertinent  part; 

S5.5.5.  Labeling,  (a)  Each  vi.sual  indicator 
.shall  display  a  word  or  words  in  accordance 
with  the  requirements  of  Standard  No.  101 
(49  CFR  571.101}  and  this  section,  which 
.shall  be  legible  to  the  driver  under  all 
daytime  and  nighttime  conditions  when 
activated.  Unless  otherwise  specified,  the 
words  shall  have  letters  not  less  than  3.2  mm 
( Ve  inch)  high  and  the  letters  and  background 
shall  be  of  contrasting  colors,  one  of  which 
is  red.  Words  or  symbols  in  addition  to  those 
required  by  Standard  No.  101  and  this 
section  may  be  provided  for  purposes  of 
clarity. 

(b)  Vehicles  manufactured  with  a  split 
service  brake  system  may  use  a  common 
brake  warning  indicator  to  indicate  two  or 
more  of  the  functions  described  in  S5.5.1(a) 
through  S5.5.1(g).  If  a  common  indicator  is 
used,  it  shall  display  the  word  “Brake.”  .  .  . 

V.  Summary  of  Chrysler’s  Analyses: 
Chrysler  stated  its  belief  that  the  subject 
noncompliance  is  inconsequential  to 
motor  vehicle  safety  for  the  following 
reasons: 

1 .  Chrysler  notes  that  the  purpose  of 
the  brake  telltale  is  to  warn  the  operator 
about  either  one  of  two  conditions:  (1) 
The  parking  brake  is  applied  or  is 
malfimctioning;  or  (2)  the  service  brakes 
may  be  malfunctioning.  The  affected 
vehicles  “brake  display  telltale” 
illuminates  in  red  as  required  and, 
except  for  the  missing  identifier  word 
“Brake,”  the  vehicles  comply  with  all 
other  applicable  FMVSS  requirements. 
When  the  telltale  is  not  illmninated, 
there  is  no  degradation  of  brake 
performance.  All  braking  system 
functionality,  including  service  brakes 
and  the  parking  brake  is  unaffected  by 
this  noncompliance  and  the  subject 
vehicles  will  operate  as  intended.  Even 
though  the  word  “Brake”  is  not  used, 
Chrysler’s  stated  its  belief  that  in  the 
event  one  of  the  affected  vehicles 
displayed  the  red-color  ISO  brake 
telltale,  the  driver  would  recognize  a 
possible  brake  sy.stem  malfunction. 

2.  Chrysler  states  that  the  telltale 
functions  as  both  the  vehicle’s  brake 
.system  symbol  and  the  parking  brake 


symbol.  In  the  Dart,  the  jiarking  brake  is 
engaged  by  ])ulling  uj)  on  Ibe  parking 
brake  bandle  in  view  of  tlu;  in.slrinnent 
cluster  wlujre  tlu*  brake  telltale  is 
illuminated.  In  theCberokee,  tbe 
parking  brake  is  electronic  wberc!  a  5 
.second  “Ffirking  Braki;  I'ingaged” 
mes.sage  is  displayed  in  tbe  lilectronic 
Vehicle  Information  Center  (I'iVIC)  and 
tbe  brake  telltale  is  illuminated  in  tbe 
instrument  cluster.  'I'lie  brake  telltale 
also  illuminates  during  the  cluster 
warning  lamp  function  chock.  Due  to 
the  ISO  telltale  illumination  during 
parking  brake  engagement  and  during 
lamp  function  checks,  an  operator  is 
conditioned  to  associate  the  telltale  with 
the  braking  system  and  would  be  alerted 
in  the  event  of  a  possible  brake  system 
malfunction.  In  the  unlikely  event  the 
ISO  brake  telltale  is  illuminated  and  the 
operator  does  not  understand  its 
meaning,  the  ISO  brake  telltale  graphic 
is  shown  and  described  in  the  Owner’s 
Manual  for  both  vehicles.  Thus,  an 
operator  could  easily  determine  that  the 
ISO  telltale  relates  to  the  brake  system. 

3.  Chrysler  also  believes  that  in  the 
subject  vehicles,  in  the  event  the  brake 
fluid  level  is  less  than  the  recommended 
level,  the  brake  telltale  is  illuminated 
and  the  EVIC  will  display  a  five  second 
“Brake  Fluid  Low”  message  that 
continues  until  the  condition  is 
corrected.  This  additional  visual  input 
to  the  operator  helps  facilitate  the 
association  of  the  telltale  with  the 
braking  system. 

4.  Chrysler  has  stated  its  belief  that 
NHTSA  has  previously  granted  a  similar 
inconsequential  noncompliance  petition 
regarding  the  use  of  ISO  symbols. 

5.  Chrysler  is  not  aware  of  any 
warranty  claims,  field  reports,  consumer 
complaints,  legal  claims  or  any 
incidents  or  injuries  related  to  the 
subject  noncompliance. 

Chrysler  has  additionally  informed 
NHTSA  that  it  has  corrected  the 
noncompliance  so  that  all  future 
production  vehicles  will  comply  with 
FMVSS  No.  101  and  FMVSS  No.  135. 

In  summation,  Chrysler  believes  that 
the  described  noncompliance  of  the 
subject  vehicles  is  inconsequential  to 
motor  vehicle  safety,  and  that  its 
petition,  to  exempt  Chrysler  from 
providing  recall  notification  of 
noncompliance  as  required  by  49  U.S.C. 
30118  and  remedying  the  recall 
noncompliance  as  required  by  49  U.S.C. 
30120  should  be  granted. 

NHTSA  notes  that  the  statutory 
provisions  (49  U.S.C.  30118(d)  and 
30120(h))  that  permit  manufacturers  to 
file  petitions  for  a  determination  of 
inconsequentiality  allow  NHTSA  to 
exempt  manufacturers  only  from  the 
duties  found  in  sections  30118  and 


30120,  n!.specliv(!ly,  to  notify  owners, 
jinrchiisiirs,  cind  dealers  of  a  defect  or 
noiicoiupliauce  and  to  remedy  tbe 
defect  or  nonconipliaiicc!.  Tb(!r(!fore,  any 
decision  on  tins  petition  only  applies  to 
tb(!  subject  vebicles  tbfit  Cbryshir  no 
longer  controlled  at  tin;  time  it 
determined  that  tin;  noncomjiliance 
exi.sted.  However,  any  deci.sion  on  tins 
petition  does  not  relieve  Cbrysler 
distrilmtors  and  dealers  of  tbe 
])robibitions  on  tbe  .sale,  offer  for  .sale, 
or  introduction  or  delivery  for 
introduction  into  interstate  commerce  of 
tbe  noncompliant  motor  vehicles  under 
their  control  after  Chrysler  notified 
them  that  the  .subject  noncompliance 
exi.sted. 

Authority:  (49  U.S.C.  30118,  30120: 
delegations  of  authority  at  49  CT’R  1.95  and 
.501.8). 

Jeffrey  M.  Giuseppe, 

Acting  Director,  Office  of  Vehicle  Safety 
Compliance. 

IFR  Doc.  2014-15211  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 

Comment  Request 

June  24.  2014. 

The  Department  of  the  Treasury  will 
submit  the  following  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  Comments  should  be  received  on 
or  before  July  30,  2014  to  be  assured  of 
consideration. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
(1)  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Treasury,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  or  email  at  OIRA  Submission® 
OMB.EOP.gov  and  (2)  Treasury  PRA 
Clearance  Officer,  1750  Pennsylvania 
Ave.  NW.,  Suite  8141,  Washington,  DC 
20220,  or  email  at  PRA@treosury.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  submission(s)  may  be 
obtained  by  emailing  PRA@treasury.gov, 
calling  (202)  622-1295,  or  viewing  the 
entire  information  collection  request  at 
www.reginfo.gov. 

Internal  Revenue  Service  (IRS) 

OMR  Number:  1 545-1201 . 


3ti870 
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'I’YIx;  of  licvicw:  Revision  of  a 
currently  ii|)])rove(l  collection. 

'rule:  I'ilection  to  I'ixpense  (lisrtain 
Diipreciahle  Mnsine.ss  As.sets. 

Al)slr(i(:l:'\'\n'.  regulations  provide 
roles  on  the  election  de.scrihed  in 
Internal  Kevciiine  (iode  section  17?)(l))(4); 
the  a])])ortioninent  oi  the  dollar 
litnilalion  among  component  memhers 
of  a  i:ontrolled  gronj);  and  the  jjroj)er 
order  for  dedneting  the  carryover  of 
disallowed  dediulion.  The 
recordkeeping  and  reporting 
recpiirements  are  necessary  to  monitor 
compliance  with  the  section  179  rides. 

Affoctad  Public:  Individuals  or 
households;  Farms;  Businesses  or  other 
for-profits. 

Estimated  Annual  Burden  Hours: 
3,015,000. 

OMB  Number:  1545-1677. 

Type  of  Beview:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Exclusions  From  Gross  Income 
of  Foreign  Corporations. 

Abstract:  TD  9502  contains  rules 
implementing  the  portions  of  section 
883(a)  and  (c)  of  the  Internal  Revenue 
Code  that  relate  to  income  derived  by 
foreign  corporations  from  the 
international  operation  of  a  ship  or 
ships  or  aircraft.  The  rules  provide,  in 
general,  that  a  foreign  corporation 
organized  in  a  qualified  foreign  country 
and  engaged  in  the  international 
operation  of  ships  or  aircraft  shall 
exclude  qualified  income  from  gross 
income  for  purposes  of  United  States 
Federal  income  taxation,  provided  that 
the  corporation  can  satisfy  certain 
ownership  and  related  documentation 
requirements. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profits;  and  Not-for-profit  institutions. 

Estimated  Annual  Burden  Hours: 
23,900. 

OMB  Number:  1545-2197. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Form  1097-BTC,  Bond  Tax 
Credit. 

Form:  Form  1097-BTC. 

Abstract:  Bond  tax  credits  distributed 
by  holders  and  issuers  of  tax  credit 
bonds  will  be  reported  on  this  form.  The 
form  will  be  sent  to  taxpayers  that 
received  the  distribution. 

Affected  Public:  Businesses  or  other 
for-profits;  Not-for-profit  institutions. 

Estimated  Annual  Burden  Hours:  67. 

OMB  Number;  1545-2206. 

Type  of  Beview:  Revision  of  a 
currently  approved  collection. 

'Title:  Reinstatement  and  Retroactive 
Reinstatement  for  Reasonable  Ciause 
(Rev.  Froc:.  2014-11)  and  'I’ransitional 


Relief  for  Small  Organizations  (Notice 
2011-43)  uiul(!r  IRC  §  (i()33(j). 

Abstract :'\'\us  revenue  |)rocedure 
|)rovide.s  procedures  lor  reinstating  the 
tax-(!X(!mpt  status  of  organizations  that 
havi!  had  tluhr  tax-exemj)t  .status 
automaticiilly  revoked  under  .si^ction 
6033(j)  of  the  Internal  Revmme  Code  for 
failure  to  file  reijuired  annual  returns  or 
notices  for  three  con.secutive  years.  'I'he 
revimue  jiroixulure  pre.scrihes  C(!rtain 
circumstanciis  under  which  an 
organization  c:an  have  its  tax-exemj)t 
status  retroactively  rein.stated  to  the  date 
of  revocation.  Notice  2011-44  is 
modified  and  superseded.  Notice  2011- 
43  provides  transitional  relief  for  certain 
small  organizations  that  have  lost  their 
tax-exempt  status  because  they  failed  to 
file  a  required  annual  electronic  notice 
(Form  990-N  e-Postcard)  for  taxable 
years  beginning  in  2007,  2008  and  2009. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Annual  Burden  Hours: 
6,206. 

Brenda  Simms, 

Treasury  PRA  Clearance  Officer. 

|FR  Doc.  2014-15157  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 

Comment  Request 

June  24,  2014. 

The  Department  of  the  Treasury  will 
submit  the  following  information 
collection  requests  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995,  Public  Law  104-13,  on  or  after  the 
date  of  publication  of  this  notice. 

DATES:  Comments  should  be  received  on 
or  before  July  30,  2014  to  be  assured  of 
consideration. 

ADDRESSES:  Send  comments  regarding 
the  burden  estimate,  or  any  other  aspect 
of  the  information  collection,  including 
suggestions  for  reducing  the  burden,  to 
(1)  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Attention:  Desk  Officer  for 
Treasury,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503,  or  email  at  OIRA  Submission® 
OMB.EOP.gov  and  (2)  Treasury  PRA 
Clearance  Officer,  1750  Pennsylvania 
Ave.  NW.,  Suite  8141,  Washington,  DC 
20220,  or  email  at  PRA@treasury.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
(]o})ies  of  the  submission(s)  may  bo 
obtained  by  emailing  PRA@treasury.gov, 
calling  (202)  622-1295,  or  viewing  the 


entire  informatioii  collection  reipiest  at 
www.reginfo.gov. 

Alcohol  and  T'obac:(:o  Tax  and  Trade 
Bureau  (T'l'B) 

OMB  Number:  1 51 3-001  7. 

Type  of  Review:  Fxtension  without 
change  of  a  cuiTently  apjiroved 
collection. 

Title:  Drawback  on  Beijr  Exported. 

Form.  T  T’B  I-  5130.fi. 

Abstract:  When  taxpaid  beer  is 
removed  from  a  brewery  and  ultimately 
exjiorted,  the  brewer  exporting  the  beer 
is  eligible  for  a  drawback  (refund)  of  the 
Federal  excise  taxes  paid.  By 
completing  form  TTB  F  5130.6  and 
submitting  documentation  of 
exportation,  the  brewer  may  receive  a 
refund  of  the  taxes  paid. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Annual  Burden  Hours: 
5,000. 

OMB  Number:  1513-0032. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Inventory — Manufacturer  of 
Tobacco  Products  or  Processed  Tobacco. 

Form:  TTB  F  5210.9. 

Abstract:  TTB  F  5210.9  is  used  by 
manufacturers  of  tobacco  products  or 
processed  tobacco  to  report  the 
beginning  and  ending  inventories  of 
tobacco  products  and  processed  tobacco 
and  at  other  times  required  by  the  TTB 
regulations.  The  information  reported 
on  this  form  is  used  by  TTB  to 
determine  tax  liability  and  compliance 
with  regulations,  and  for  protection  of 
the  revenue. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Annual  Burden  Hours:  500. 

OMB  Number:  1513-0033. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Report — Manufacturer  of 
Tobacco  Products  or  Cigarette  Papers 
and  Tubes;  Report — Manufacturer  of 
Processed  Tobacco. 

Form:  TTB  F  5210.5,  TTB  F  5250.1. 

Abstract:  Manufacturers  of  tobacco 
products  and  cigarette  papers  and  tubes 
use  the  TTB  F  5210.5  to  report  on  the 
taxable  articles  manufactured,  received, 
and  removed  per  month.  Manufacturers 
of  processed  tobacco  use  TTB  F  5250.1 
to  account  for  all  processed  tobacco 
manufactured,  received,  and  removed 
per  month.  TTB  uses  this  information  to 
ensure  that  Federal  excise  taxes  have 
been  properly  paid  and  that 
manufacturers  have  complied  with 
applicable  Federal  laws  and  regulations. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Annual  Burden  Hours: 

6,000. 
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OMB  Number:  1513-0034. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Schedule  of  Tobacco  Products, 
Cigarette  Papers,  or  Tubes  Withdrawn 
from  the  Market. 

Form;  TTB  F  5200.7. 

Abstract:  TTB  F  5200.7  is  used  by 
persons  who  intend  to  withdraw 
tobacco  products  from  the  market  and 
file  a  claim  for  credit,  refund,  or 
abatement  of  tax  on  those  products  for 
which  Federal  excise  taxes  have  already 
been  paid  or  determined.  The  industry 
member  uses  this  form  to  describe  the 
products  that  are  to  be  withdrawn  from 
the  market.  Through  the  use  of  this 
form,  the  industry  member  notifies  TTB 
when  a  withdrawal  or  destruction  is  to 
take  place,  and  TTB  may  elect  to 
supervise  the  withdrawal  or  destruction. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Annual  Burden  Hours: 
2,250. 

OMB  Number:  1513-0062. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Usual  and  Customary  Business 
Records  Relating  to  Denatured  Spirits — 
TTB  REC  5150/1. 

Abstract:  Denatured  spirits  are  used 
for  nonbeverage  industrial  purposes  in 
the  manufacture  of  personal  and 
household  products.  These  records  are 
maintained  at  the  premises  of  the 
regulated  individual  and  are  routinely 
inspected  by  TTB  personnel  during  field 
tax  compliance  examinations.  These 
examinations  are  necessary  to  verify 
that  all  specially  denatured  spirits  can 
he  accounted  for  and  are  b(!ing  used 
only  for  purposes  authorized  by  laws 
and  regulations.  By  ensuring  that  s})irits 
have  not  been  diverted  to  beverage  n.se, 
tax  revenue  and  public  safety  are 
j)rotecte(i.  No  additional  recordk(!e])ing 
is  iin])o.se(l  on  the  re.sj)ondent,  as  this 
information  colUiction  re(jnir(!S  the 
maintenance  only  of  the  usual  and 
cn.stomary  busine.ss  records  of  the 
regulated  individual. 

Affected  Public:  Businesses  or  other 
for-])rofit  organizations;  State,  local,  and 
tribal  governments. 

Estimated  Annual  Burden  Hours:  1 . 
OMB  Number:  1 513-01 13. 

Type  of  Review:  Extension  without 
change  of  a  currently  approved 
collection. 

Title:  Special  Tax  “Renewal” 
Registration  and  Return/Special  Tax 
Location  Registration  Listing. 

Form:  TTB  F  5630.5R. 

Abstract:  Chapter  52  of  the  Internal 
Revenue  Code  of  1986,  as  amended 
(IRC),  imposes  an  occupational  tax  on 


persons  engaging  in  certain  tobacco 
businesses.  Section  5731  of  the  IRC  (26 
U.S.C.  5731)  requires  persons  to  register 
and/or  pay  a  special  occupational  tax 
before  conducting  business  in  certain 
tobacco  categories.  TTB  F  5630. 5R  is 
used  both  to  compute  and  report  the  tax 
and  as  an  application  for  registry  as 
required  by  statute.  TTB  F  5630.5R  is 
computer-generated  by  TTB  with  known 
taxpayer  identifying  information  (e.g., 
name,  trade  name,  address,  employer 
identification  number,  etc.)  along  with 
tax  computations  reflecting  tax  class(es), 
number  of  business  locations,  tax 
rate(s),  and  total  tax  due.  The  taxpayer 
corrects  or  supplies  any  inacciirate  or 
incomplete  information. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Annual  Burden  Hours:  100. 

OMB  Number:  1513-0130. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Report  of  Removal,  Transfer,  or 
Sale  of  Processed  Tobacco. 

Form;  TTB  F  5250.2. 

Abstract:  Unregulated  transfers  or 
sales  of  processed  tobacco  to  persons 
who  do  not  hold  TTB  permits  could 
lead  to  processed  tobacco  falling  into 
the  hands  of  persons  who  would  be 
unknown  and  unaccountable  to  TTB, 
including  illegal  manufacturers.  In  order 
to  better  regulate  processed  tobacco  and 
prevent  diversion,  TTB  requires  the 
filing  of  a  report,  TTB  F  5250.2, 
covering  all  such  transfers  or  sales.  This 
report  is  used  to  protect  the  revenue. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimatea  Annual  Burden  Hours: 
2,400. 

Kronda  Simms, 

I'lcasury  FUA  CAcarancc  Officer. 

ll'K  Dim:.  201 4- IS  CM  I’iliiil  (i-27-14;  (1:45  iiin| 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices 

Proposed  Collection;  Comment 
Request 

action;  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  burdens,  invites 
the  general  public  and  other  Federal 
agencies  to  comment  on  revisions  in 
2014  of  a  currently  approved 
information  collection  that  is  proposed 
for  approval  by  the  Office  of 
Management  and  Budget.  The  Office  of 
International  Affairs  within  the 


Department  of  the  Treasury  is  soliciting 
comments  concerning  the  revision  of 
the  Treasury  International  Capital  (TIC) 
Form  SHC/SHCA. 

DATES:  Written  comments  should  be 
received  on  or  before  August  29,2014 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  Dwight  Wolkow,  International 
Portfolio  Investment  Data  Systems, 
Department  of  the  Treasury,  Room  5422 
MT,  1500  Pennsylvania  Avenue  NW., 
Washington,  DC  20220.  In  view  of 
possible  delays  in  mail  delivery,  you 
may  also  wish  to  send  a  copy  to  Mr. 
Wolkow  by  email  [comments2TIC@ 
do.treas.gov)  or  FAX  (202-622-2009). 

Mr.  Wolkow  can  also  be  reached  by 
telephone  (202-622-1276). 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  form  and 
instructions  are  available  at  Part  II  of  the 
Treasury  International  Capital  (TIC) 
Forms  Web  page  “Forms  SHL/SHLA  & 
SHC/SHCA”,  at:  http:// 
www.treasury.gov/resource-center/data- 
ch  art-cen  ter/ti  c/ Pages /forms- 
sh.aspxttshc.  Requests  for  additional 
information  should  be  directed  to  Mr. 
Wolkow. 

SUPPLEMENTARY  INFORMATION: 

Title:  Treasury  International  Capital 
(TIC)  Form  SHC/SHCA  “U.S. 

Ownership  of  Foreign  Securities, 
including  Selected  Money  Market 
Instruments.” 

OMB  Control  Number:  1505-0146. 

Abstract:  Form  SHC/SHCA  is  used  to 
conduct  annual  surveys  of  U.S. 
residents’  ownership  of  foreign 
.securities  for  portfolio  inve.stinent 
juirpo.ses.  These  data  are  used  by  the 
U.S.  Cov(!rmnent  in  the  fornudation  of 
international  financial  and  monelary 
policies,  and  for  the  compulation  of  the 
U.S.  balance  of  jiayments  accounts  and 
of  lli(!  U..S.  international  investm(!nt 
|)o.sition.  Tlui.se  data  arc;  also  used  to 
jn'ovide  information  to  the  jiiihlic  and  to 
me(!t  international  rcjporting 
commitments.  The  .SlIC/SllCA  survey  is 
])art  of  an  iidernationally  coordinated 
(dfort  under  th(!  auspices  of  the 
lnt(!rnational  Monetary  Fund  to  improve 
data  on  .securities  worldwide.  Mo.st  of 
the  major  industrial  and  financial 
countries  conduct  similar  .surveys. 

'I’he  data  collection  includes  large 
benchmark  surveys  conducted  every 
five  years,  and  smaller  annual  .surveys 
conducted  in  the  non-benchmark  years. 
The  data  collected  under  an  annual 
survey  are  used  in  conjunction  with  the 
re.sults  of  the  preceding  benchmark 
survey  to  make  economy-wide  estimates 
for  that  non-benchmark  year.  Currently, 
the  determination  of  who  must  report  in 
the  annual  surveys  is  based  primarily  on 
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the  data  submitted  during  the  preceding 
benchmark  survey.  The  data  requested 
in  the  annual  survey  will  generally  be 
the  same  as  requested  in  the  preceding 
benchmark  report.  Form  SHC  is  used  for 
the  benchmark  survey  of  all  significant 
U.S.-resident  custodians  and  end- 
investors  regarding  U.S.  ownership  of 
foreign  securities.  In  non-benchmark 
years  Form  SHC  A  is  used  for  the  annual 
surveys  of  primarily  the  very  largest 
U.S.-resident  custodians  and  end- 
investors. 

Current  Actions:  The  proposed 
changes  will:  (1)  Modify  the 
determination  of  who  must  report  on 
the  annual  svuveys  to  include 
consideration  of  those  filing  the 
monthly  TIC  Form  SLT  report;  (2) 
streamline  Form  SHC/SHCA  to  provide 
consistency  among  the  annual  surveys 
and  the  TIC  SLT  (details  of  the  changes 
follow  below);  and  (3)  update  and 
clarify  the  instructions,  including 
updating  how  to  submit  reports  and  the 
line-by-line  instructions.  The  changes 
will  improve  overall  survey  reporting. 

The  remainder  of  the  Current  Actions 
section  shows  in  more  detail  the 
proposed  changes  to  streamline  Form 
SHC/SHCA,  organized  by  schedule: 

The  following  changes  apply  to  Schedule 
1 :  Reporter  Contact  Information  and 
Summary  of  Financial  Information: 

a.  Minor  changes  in  wording  concerning 
the  reporter’s  identification  number,  name, 
and  contacts. 

h.  Lines  that  previously  lacked  numbers 
now  have  them,  resulting  in  renumbering  of 
.subsequent  lines. 

c.  In  ‘‘Ke))orter  Type”,  “Hanks”  is  replaced 
with  “Depository  Institution”,  "Mutual  fund 
or  investment  trust”  is  re])laced  with  “Fund/ 
luind  Manager/.S])on.sor  (excluding  ])en.sion 
fund)”,  and  “Otlun-  I-'inancial  Organization” 
is  specified  to  include  “HIICs  (Hank  Holding 
Coin])anies)  and  FlICs  (Financial  Holding 
( loni))anie.s).” 

(1.  The  line  for  a  contact  fax  innnher  is 
eliminated. 

e.  “Industrial  Cla.ssiiication  Code”  is 
re])lac(!(i  with  “Reporter  Type”. 

rh(!  following  changes  apply  to  .Schedule 
2:  Details  of  .Securities: 

a.  Minor  changes  in  wording  t hroughoiit  to 
remove  instruction  comnuints. 

I).  Lines  are  renumbered. 

c.  The  line  for  “.Security  ID  .System”  is  now 
consistent  across  Forms  .SHfV.SlKlA  and 
.SHL/SHLA.  rho  new  categories  are:  1  = 
CIJSIH,  2  =  LSIN,  3  =  CINS,  4  =  Common 
Code,  .S  =  SFIDOL,  (i  =  Internally  Cenerated, 
and  7  =  Other. 

(1.  ”F’ac:e  Value  in  Currency  of 
Denomination”  for  non-asset-backed 
.securities  and  “Remaining  Principal 
Outstanding  in  Currency  of  Denomination” 
for  asset-backed  securities  are  replaced  by 
“Face  Value  or  Remaining  Principal 
Outstanding  in  the  Currency  of 
Denomination”  for  all  debt  securities. 

e.  The  separate  “I.s.sue  Date”  and  “Maturity 
Date”  for  non-As.set-Backed  Securities  and 


Asset-Backed  Securities  are  replaced  by 
“Issue  Date”  and  “Maturity  Date”  for  all  debt 
securities. 

f.  The  “Term  Indicator”  line  is  eliminated. 

g.  The  “Intentionally  Left  Blank”  lines  are 
eliminated. 

h.  “Market  value”  is  replaced  by  “Fair 
value” 

i.  A  new  item  requires  reporters  to  specify 
whether  they  are  reporting  the  security  as 
“End-investors”  or  “Custodians”. 

j.  “Security  Type”  is  now  consistent  with 
Form  SHL/SHLA.  “Unstripped  bond  or  note 
and  all  other  asset-backed  debt”  is  replaced 
by  security  types  “Bond  or  note,  unstripped”, 
“Bond  or  note,  stripped”,  and  “All  other 
debt”.  “Zero-coupon  &  stripped  security”  is 
replaced  by  “’’Zero-coupon  bond  or  note”. 

k.  “Ownership  Code”  is  replaced  with 
“Type  of  U.S.  Owner”.  A  new,  more  precise 
system  of  categories  replaces  the  old 
categories.  The  new  categories  are:  1  = 
Depository  Institution;  2  =  Fund  or  Other 
Investment  Vehicle  (excluding  pension  and 
mutual  funds);  3  =  Pension  Fund;  4  =  Mutual 
Fund,  5  =  Insurance  Company;  6  =  Other 
Financial  Organization  (including  BHC  and 
FHC);  7  =  Nonfinancial  Organization. 

l.  “Type  of  Foreign  Issuer”  is  added  to 
identify  if  the  security  is  issued  by  “Foreign 
Official  Institutions”  or  “All  Other 
Foreigners”. 

The  following  changes  apply  to  Schedule 
3:  Custodians  Used: 

a.  Minor  changes  in  wording  throughout  to 
remove  instruction  comments. 

Type  of  Review:  Revision  of  currently 
approved  data  collection. 

Affected  Public:  Business/Financial 
Institutions. 

Form:  TIC  SHC/SHCA,  Schedules  1,  2 
and  3  (1505-0146). 

Kstiniated  Number  of  Respondents: 

An  annual  average  (over  five  years)  of 
341 ,  hut  this  varies  widely  from  about 
055  in  benchmark  years  (once  every  five 
y(!ar.s)  to  about  100  in  other  years  (four 
out  of  every  five  years). 

Fslimoted  Average  'I’ime  per 
Resj)ondent:  An  annual  average  (over 
five  years)  of  about  Kit)  hours,  hut  this 
will  vary  widely  from  respondent  to 
respondent,  (a)  In  the  year  of  a 
henclimark  survey,  which  is  conducted 
once  i;very  five  years,  it  is  estimated  that 
exempt  respondents  will  recpiire  an 
avei'c'ige  of  17  hours;  custodians  of 
.securities  providing  .seenrity-hy-seenrity 
information  will  re(|nire  an  average  of 
361  hours,  hut  this  figure  will  vary 
widely  for  individual  custodians;  end- 
inve.stors  providing  security-hy-.security 
information  will  require  an  average  of 
121  hours;  and  end-inve.stors  and 
custodians  employing  U.S.  custodians 
will  require  an  average  of  41  hours,  (b) 

In  a  non-benchmark  year,  which  occurs 
four  years  out  of  every  five  years: 
Custodians  of  securities  providing 
security-by-security  information  will 
require  an  average  of  546  hours  (because 
only  the  largest  U.S. -resident  custodians 


will  report),  but  this  figure  will  vary 
widely  for  individual  custodians;  end- 
investors  providing  security-by-security 
information  will  require  an  average  of 
146  hours;  and  reporters  entrusting  their 
foreign  securities  to  U.S.  custodians  will 
require  an  average  of  49  hours.  The 
exemption  level,  which  applies  only  in 
benchmark  years,  for  custodians  is  the 
holding  of  less  than  $100  million  in 
foreign  securities  and  for  end-investors 
the  owning  of  less  than  $100  million  in 
foreign  securities  with  a  single 
custodian. 

Estimated  Total  Annual  Burden 
Hours:  An  annual  average  (over  five 
years)  of  57,630  hours. 

Frequency  of  Response:  Annual. 

Request  For  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record.  The 
public  is  invited  to  submit  written 
comments  concerning:  (a)  Whether  the 
Survey  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Office  of  International  Affairs  within  the 
Department  of  the  Treasury,  including 
whether  the  information  collected  will 
have  practical  uses;  (b)  the  accuracy  of 
the  above  estimate  of  the  burdens;  (c) 
ways  to  enhance  the  quality,  usefulness 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
reporting  and/or  record  keeping  burdens 
on  respondents,  including  the  use  of 
information  technologies  to  automate 
the  collec.tion  of  the  data  requested;  and 
(e)  estimates  of  capital  or  .start-up  co.sts 
of  operation,  maintenance  and  purcha.se 
of  services  to  jjrovide  the  information 
re(|ue.sted. 

Dwight  Wolkow, 

Admiiiislralor,  liilenidlioiuil  I’ort folio 
Invesliiieiil  Dale  Syslenis. 

(I  K  Doc.  2014-iri2:i:i  Filed  (i-  27-14;  ll:4r.  iiiiil 
BILLING  CODE  4810-25-P 

DEPARTMENT  OF  THE  TREASURY 

Public  Input  on  Development  of 
Responsible  Private  Label  Securities 
(PLS)  Market 

AGENCY:  Office  of  the  Undersecretary  for 
Domestic  Finance,  Department  of  the 
Trea.sury. 

ACTION:  Notice  and  Request  for 
Information. 

SUMMARY:  Consistent  with  the  Obama 
Administration’s  commitment  to 
openness  and  transparency  and  the 
President’s  Open  Government  Initiative, 
the  Department  of  the  Treasury 
(Treasury)  is  seeking  public  input  on  the 
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private  sector  development  of  a  well¬ 
functioning,  responsible  private  label 
securities  (PLS)  market. 

DATES:  Comment  Due  Date:  August  8, 
2014. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  according  to  the  instructions 
for  “Electronic  Submission  of 
Comments”  below.  All  submissions 
must  refer  to  this  document.  Treasury 
encourages  the  early  submission  of 
comments. 

Electronic  Submission  of  Comments. 
Interested  persons  must  submit 
comments  electronically  through  the 
federal  eKulemaking  Portal  at  http:// 
www.rcgulations.gov.  Idectronic 
Kubmi.ssion  of  comments  allows  the 
coinmenter  maximum  time  to  prejj.in; 
and  submit  a  comment,  ensures  timely 
receipt,  and  (mables  Treasury  to  make 
tlumi  available  to  the  public.  Comments 
submitted  ebMlronically  tbrongb  tlx; 
lillp://www.rcgulali()ns.gov  Web  site;  can 
bi!  viewed  by  ot  ber  coimmaiters  and 
interested  memlxas  oftbe  public. 

(  xamiHaittas  sbonid  ioilow  the 
instructions  provided  on  that  site  to 
submit  connmaits  el(;ctronicaliy. 

Note:  T  '()  receive  consiebaation  as 
|)nblic  coimiKaits,  commiaits  must  lx; 
submitted  tbrongb  tbe  metbod  sp(!ciiied 
above. 

No  Eacsimilc  Comments.  I''acsimil(! 
(PAX)  comnumts  will  not  be  accej)ted. 

Public  Inspection  oj  Ihiblic 
Comments.  In  general,  all  jiropcsrly 
submitted  comments  will  be  available 
for  inspection  and  downloading  at 
http://  WWW.  reg  u  lati  ons.gov. 

Additional  Instructions.  Please  note 
the  number  of  the  question  to  which 
you  are  responding  at  the  top  of  each 
response.  Though  the  responses  will  be 
screened  for  appropriateness,  in  general 
comments  received,  including 
attachments  and  other  supporting 
materials,  are  part  of  the  public  record 
and  are  immediately  available  to  the 
public.  Do  not  enclose  any  information 
in  your  comment  or  supporting 
materials  that  you  consider  confidential 
or  inappropriate  for  public  disclosure. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  inquiries,  submission  process 
questions  or  any  additional  information, 
please  call  202-622-2108.  All  responses 
to  this  Notice  and  Request  for 
Information  should  be  submitted  via 
http://www.regulations.gov  to  ensure 
consideration. 

SUPPLEMENTARY  INFORMATION:  Treasury 
is  seeking  public  comment  on  the 
following  questions: 

1.  What  is  the  appropriate  role  for 
new  issue  PLS  in  the  current  and  future 


housing  finance  system?  What  is  the 
appropriate  interaction  between  the 
guaranteed  and  non-guaranteed  market 
segments?  Are  there  particular  segments 
of  the  mortgage  market  where  PLS  can 
or  should  be  most  active  and 
competitive  in  providing  a  channel  for 
funding  mortgage  credit? 

■  Comments  could  address:  The  role 
of  the  government  in  the  mortgage 
market;  access  to  mortgage  credit;  cost 
of  mortgage  finance;  capital  available 
for  this  type  of  investment;  the  source  of 
loans  for  securitization;  product  and 
structure  innovation;  types  of  mortgage 
products;  and  borrower  characteristics. 

2.  What  are  the  key  obstacles  to  the 
growth  of  the  PLS  market?  How  would 
you  addre.ss  the.se  obstacles?  Wbat  are 
tlu!  (ixi.sting  market  faihire.s?  What  an; 
neccj.s.sary  conditions  for  .secnriti/.ers 
and  inviistors  to  return  at  scah;? 

■  Comments  could  address: 

Sirncinnd,  operational,  economic, 
regulatory,  loan  level  data,  other 
disclosures,  and  leg<d  cindlenges. 

■  Cindlenges  may  include  methoils  of 
investor  protections;  desire  for 
standardi/.idion;  sec.ondary  market 
Uijaidity  and  size;  underwriting 
standards;  origiind ion  volumes; 
servicing  ])raclices;  credit  adings;  and 
risks  arising  from  borrower  default. 

8.  How  should  ixiw  issue  1*1  ..S  sn|)|)t)rl 
safe  and  .sound  marked  jeractices? 

■  Comments  could  address: 
IJndenvriling  standards;  transparency 
and  disclosure  requirements;  borrower 
protections;  alignment  of  interests;  and 
regulatory  oversight. 

4.  What  are  the  costs  and  benefits  of 
various  methods  of  investor  protection? 
In  particidar,  please  address  the  costs 
and  benefits  of  requiring  the  trustee  to 
have  a  fiduciary  duty  to  investors  or 
requiring  an  independent  collateral 
manager  to  oversee  issuances. 

■  Comments  could  address: 
Willingness  of  parties  to  accept  a 
fiduciary  duty;  capital  requirements  and 
sufficiency;  fiduciary  duty  as  a  means  of 
addressing  conflicts  of  interest;  and 
alternative  methods  of  investor 
protection. 

5.  What  is  the  appropriate  or 
necessary  role  for  private  industry 
participants  to  address  the  factors  cited 
in  your  answer  to  Question  #2?  What 
can  private  market  participants 
undertake  either  as  part  of  industry 
groups  or  independently? 

■  Comments  could  address:  Methods 
of  achieving  agreement  around 
establishment  of  industry-wide 
standards;  or  development  and 
adoption  of  a  limited  number  of 
structural  options  from  which 
securitizers  can  choose. 


6.  What  is  the  appropriate  or 
necessary  role  for  government  in 
addressing  the  key  factors  cited  in  your 
answer  to  Question  #2?  What  actions 
could  government  agencies  take?  Are 
there  actions  that  require  legislation? 

■  Comments  could  address: 

Suggested  role  in  facilitating  resolution 
of  issues  impeding  the  return  of  an 
active  PLS  market;  actions  that  are 
required  from  government  agencies;  and 
actions  that  require  legislation. 

7 .  What  are  tne  current  pricing 
characteristics  of  PLS  issuance  (both  on 
a  standalone  basis  and  relative  to  other 
mortgage  finance  channels)?  How  might 
the  pricing  characteristics  change 
should  key  challenges  be  addre.s.sed? 
What  is  the  current  and  ])otential 
demand  from  investors  should  key 
chall(!ug(!s  he  atldre.ssetl? 

■  Comments  could  address:  Amount 
and  sources  of  demand  for  new  issue 
Pl.S;  cost  of  landing  and  capit(d; 
(q)})ropriate  jxirties  or  processes  to 
address  the  current  pricing  of  Pl.S 
issaance;  pricing  in  other  mortgage 
financing  channels. 

H.  Why  hav(!  w(!  .seixi  siroiig  i.ssuaiice 
and  invesl(X'  (hmiaml  for  ollxx'  lyp(;.s  of 
asset  backed  secmili/.alions  (e.g., 
secm'iti/.alions  of  commercial  real 
estate,  leveraged  loans,  and  anto  loans) 
but  nol  residential  mortgages?  l)olb(;.s(! 
(X’  olber  asset  cla.sses  oiler  insigbts  that 
can  help  inform  the  development  of 
marked  practiceis  and  standards  in  the 
ixiw  i.s.sne  PLS  market? 

■  Comments  could  address:  llelevant 
terms,  .standards,  and  covenants;  key 
differences  in  underlying  assets; 
comparisons  of  structural  features; 
documentation;  alignment  of  interests; 
relative  value,  relative  risks,  and 
required  returns;  and  examples  of  other 
asset  classes’  emergence  and  growth 
over  time. 

9.  Is  there  any  additional  information 
regarding  the  PLS  market  not  already 
addressed  that  you  would  like  to 
provide? 

David  G.  Clunie, 

Executive  Secretary,  Department  of  the 
Treasury. 

IFR  Doc.  2014-15355  Filed  6-27-14;  8:45  am) 
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ACTION:  Notice  of  Federal  Advisory 
Committee  Meeting. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  announces  a 
meeting  of  the  Mutual  Savings 
Association  Advisory  Committee 
(MSAAC). 

DATES:  A  public  meeting  of  the  MSAAC 
will  be  held  on  Wednesday,  July  23, 

2014,  beginning  at  1:00  p.m.  Eastern 
Daylight  Time  (EDT).  Members  of  the 
piiblic  may  submit  written  statements  to 
the  MSAAC.  The  OCC  must  receive 
written  statements  no  hater  than 
Thursday,  July  17,  2014.  Members  of  the 
jjublic  who  plan  to  attend  the  meeting, 
and  m(!ml)(!r.s  of  tin;  public  who  recpiire 
auxiliary  aid,  slionid  contact  the  OC(i  by 
fjiOO  |).in.  I'iDT  on  ITiday,  July  IH,  2014, 
to  inform  tin;  OCC  of  tlunr  diisire  to 
attend  the  mectting  and  to  |)rovi(le  the 
information  that  will  he  re(|nir(!(l  to 
iacilitate  aid. 

addresses:  The  OCC  will  hold  the  jnly 
23,  2014,  meeting  of  llie  MSAAC  at  the 
(  KiC’s  office.s  at  400  7lh  .Street  SW., 
Washington,  IK  !  202  10.  Mciinhers  of  the 
public  may  submit  written  slalemeuls  to 
MSAAiXoiocc.Ircds.f^dV  or  by  mailing 
them  to  Donna  Deale,  Designated 
I'ederal  ( Ifficial,  ( )ffic(!  of  IIk; 

( iompt roller  of  the  ( inrrency,  400  71  h 
.SinuO  .SW.,  Washington,  IKi  20210. 
Members  of  tin;  public  who  plan  to 
attend  tin;  meeting  should  contact  tin; 
OCC  at  MSAACMoccJwds.f’ov  or  at  202- 
()40-.'}420  to  inform  the  0(iC  of  tluhr 
desire  to  attend  the  meeting  so  that  the 
OCXi  can  make  the  necessary 
arrangements  for  seating.  Attendees 
.should  provide  their  full  name,  email 
address,  and  organization. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Deale,  Deputy  Comptroller  for 
Thrift  Supervision,  (202)  649-5420, 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219. 

SUPPLEMENTARY  INFORMATION:  By  this 
notice,  the  OCC  is  announcing  that  the 
MSAAC  will  convene  a  meeting  on 
Wednesday,  July  23,  2014,  at  the  OCC’s 
offices  at  400  7th  Street  SW., 
Washington,  DC  20219.  The  meeting  is 
open  to  the  public  and  will  begin  at  1:00 
p.m.  EDT.  The  purpose  of  the  meeting 
is  for  the  MSAAC  to  advise  the  OCC  on 
the  regulatory  changes  or  other  steps  the 
OCC  may  be  able  to  take  to  ensure  the 
continued  health  and  viability  of  mutual 
savings  associations  and  other  issues  of 
concern  to  the  existing  mutual  savings 
associations.  The  agenda  includes  a 
discussion  of  current  topics  of  interest 
to  the  industry,  including  an  update 
from  OCC  staff  on  current  portfolio 
statistics,  financial  metrics  and 


supervisory  data  on  federal  mutual 
savings  associations. 

Dated:  June  24,  2014. 

Thomas  J.  Curry, 

Comptroller  of  the  Currency. 

IFRDoc.  2014-15170  Filed  6-27-14;  8:45  am] 
BILLING  CODE  4810-33-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8621 

AGENCY:  Internal  Revenue  Service  (IRSJ, 
Treasury. 

ACTION:  Notice  and  recpiest  for 
comments. 

SUMMARY:  The  D(;partment  of  the 
Treasury,  as  part  of  its  continuing  efforl 
to  reduce  jiaperwork  and  res|)on(l(!nl 
burden,  invites  I  he  general  public  and 
other  Federal  agencies  to  lake  this 
o|)|ioi I nnity  lo  comment  on  |irnpo.sed 
and/or  conlimiing  information 
colleclions,  as  re(|nired  hy  the 
I'aperwork  Reduction  Act.  Cnrrenlly, 
the  IK.S  is  soliciting  comments 
concerning  Form  662 1,  Return  hy  a 
.Shareholder  of  a  Passive!  Foniign 
lnv(islm<!nt  ( !om|>any  or  Qiialifiiid 
Tihicling  Fund. 

DATES:  Written  comiiHints  should  hi! 
receiived  on  or  luifore  Aiignst  29,  2014 
to  h(!  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Jo.sejih  Durhala,  Internal  Revenue 
Service,  Room  6129,  1111  Clon.stitution 
Avenue  NW.,  Wa.shington,  DCi  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Sara  Covington, 
Internal  Revenue  Service,  Room  6129, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  through  the 
Internet  at  Sara.L.Covington@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Return  by  a  Shareholder  of  a 
Passive  Foreign  Investment  Company  or 
Qualified  Electing  Fund. 

OMB  Number:  1545-1002. 

Form  Number:  8621. 

Abstract:  Form  8621  is  filed  by  a  U.S. 
shareholder  who  owns  stock  in  a  foreign 
investment  company.  The  form  is  used 
to  report  income,  make  an  election  to 
extend  the  time  for  payment  of  tax,  and 
to  pay  an  additional  tax  and  interest 
amount.  The  IRS  uses  Form  8621  to 
determine  if  these  shareholders  have 
correctly  reported  amounts  of  income, 
made  the  election  correctly,  and  have 
correctly  computed  the  additional  tax 
and  interest  amount. 


Current  Actions:  Changes  have  been 
made  to  the  form  to  comply  with 
regulations.  The  general  authority  imder 
section  1298(f),  we  added  a  new  line  on 
page  1  (in  the  identifying  information 
section  above  Part  I).  Also,  we  added 
new  Part  I  (“Summary  of  Annual 
Information”)  to  reflect  the  new  annual 
filing  requirement  of  section  1298(f), 
section  521,  and  the  requirements  set 
forth  in  regulations  section  1.1298-4T. 

As  a  result  of  this  addition,  we 
renumbered  all  of  the  subsequent  Parts 
and  all  of  the  subsequent  line  numbers. 
All  of  the  line  numbers  are  now 
consecutively  numbered. 

Type  of  Beview:  Revision  of  a 
currently  approviid  collection. 

Affected  Public:  Busine.sses  or  otber 
lor-|)rolit  organizalioiis  and  individuals. 

Fstiuidted  Number  of  Hespoudeuls: 
1,333. 

h'.stuuuted  Time  Per  Hespomleul:  40 
hr.  56  mill. 

I•’.s^imd^(ul  I'dldl  Auumd  Hurthui 
Homs:  54,574. 

'The  following  paragraph  applies  lo  all 
of  Ihe  colhictions  of  information  covered 
by  this  nolici!: 

An  agiincy  may  not  conduct  or 
sponsor,  and  a  person  is  not  re(|nir(!d  to 
r(!S|)on(l  to,  a  collection  of  information 
imle.ss  th(!  collection  of  information 
(lis|)lays  a  valid  OMB  control  number. 
Books  or  reconls  ntlating  to  a  collection 
of  information  must  be  retained  as  long 
as  tbeir  contents  may  become  material 
in  the  admini.stration  of  any  internal 
revenue  law.  Cenerally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
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A))])rov()fi:  Jiiiu)  M,  2014. 

K.  Joseph  Durbala, 

IliS  Sujjci'visoiy  lax  Analyst. 

M'K  Doc.  2()14-l.'')2«5  Filed  (i-27-14;  H:4.'i  iiin| 

BILLING  CODE  4830-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5309 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 

Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5309,  Application  for  Determination  of 
Employee  Stock  Ownership  Plan. 

DATES:  Written  comments  should  be 
received  on  or  before  August  29,  2014 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  R.  Joseph  Durbala,  Internal  Revenue 
Service,  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  form  and 
instructions  should  be  directed  to  Sara 
Covington  at  Internal  Revenue  Service, 
Room  6129,  1111  Constitution  Avenue 
NW.,  Washington,  DC  20224,  through 
the  Internet  at  Sara.L.Covington@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Determination 
of  Employee  Stock  Ownership  Plan. 
OMB  Number:  1545-0284. 

Form  Number:  5309. 

Abstract:  Internal  Revenue  Code 
section  404(a)  allows  employers  an 
income  tax  deduction  for  contributions 
to  their  qualified  deferred  compensation 
plans.  Form  5309  is  used  to  request  an 
IRS  determination  letter  about  whether 
the  plan  is  qualified  under  Code  section 
409  or  4975(e)(7). 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
2,500. 


Estimated  lime  f)er  Respondent:  10 
hrs,  47  minules. 

Estimated  I'otal  Annual  Burden 
Hours:  26,975. 

The  following  paragraph  ajiplies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  5,  2014. 

Joseph  Durbala, 

Supervisory  Tax  Analyst. 

[FRDoc.  2014-15286  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8810 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 


collections,  as  reipiired  by  the 
l’a])erwork  Reduction  Act.  Ciirrenlly, 
the  IKS  is  soliciting  comments 
concerning  Form  8810,  Corjiorate 
I’assive  Activity  Loss  and  (Credit 
Limitations. 

DATES:  Written  comments  should  he 
received  on  or  before  August  29,  2014 
to  bo  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  R.  Jo.seph  Durbala,  Internal  Revenue 
Service,  room  6129, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Sara  Covington,  at 
Internal  Revenue  Service,  Room  6129, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  through  the 
Internet,  at  Sara.L.Covington@irs.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Corporate  Passive  Activity  Loss 
and  Credit  Limitations. 

OMB  Number:  1545-1091. 

Form  Number:  8810. 

Abstract:  Under  Internal  Revenue 
Code  section  469,  losses  and  credits 
from  passive  activities,  to  the  extent 
they  exceed  passive  income  (or,  in  the 
case  of  credits,  the  tax  attributable  to  net 
passive  income),  are  not  allowed.  Form 
8810  is  used  by  personal  service 
corporations  and  closely  held 
corporations  to  figure  the  passive 
activity  loss  and  credits  allowed  and  the 
amount  of  loss  and  credit  to  be  reported 
on  their  tax  return. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8810  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Responses: 

100,000. 

Estimated  Time  per  Response:  37  hr., 
29  min. 

Estimated  Total  Annual  Burden 
Hours:  3,749,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
he  summarized  and/or  included  in  the 
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r(!(|nost  for  OMU  approval.  All 
conirnoiit.s  will  bcHionio  a  inaOcr  of 
])nl)li(:  record,  (’.oniiiuait.s  are  invited  on: 
(a)  Whether  tin;  collection  of 
information  is  necessary  for  the  jjroper 
])erformance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 
(h)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  June  18,  2014. 

R.  Joseph  Durbala, 

IRS  Supervisory  Tax  Analyst. 

|FR  Doc.  2014-15283  Filed  6-27-14;  8:45  am] 

BILLING  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  1099-R. 

AGENCY:  Internal  Revenue  Service  (IRSJ, 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act.  Currently, 
the  IRS  is  soliciting  comments 
concerning  Form  1099-R,  Distributions 
From  Pensions,  Annuities,  Retirement 
or  Profit-Sharing  Plans,  IRAs,  Insurance 
Contracts,  etc. 

DATES:  Written  comments  should  be 
received  on  or  before  August  29,  2014 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to,  R.  Joseph  Durbala,  Internal  Revenue 
Service,  Room  6129,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to,  Sara  Covington,  at 
Internal  Revenue  Service,  Room  6129, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  through  the 
Internet,  at  Sara.L.Covington@irs.gov. 


SUPPLEMENTARY  INFORMATION: 

I'Hla:  Di.strihiitions  From  Pensions, 
Annuities,  Retirement  or  Profit-Sharing 
Plans,  IKAs,  Insurance  C.ontracts,  etc. 

OMR  Ninnbcr:  1.54.5-01  It).  Form 
Number:  1099-R. 

Abstract :  Vorm  1099-R  is  used  to 
report  distributions  from  pensions, 
annuities,  profit-sharing  or  retirement 
plans,  IRAs,  and  the  .surrender  of 
insurance  contracts.  This  information  is 
used  by  the  IRS  to  verify  that  income 
has  been  properly  reported  by  the 
recipient. 

Current  Actions:  There  is  no  change 
in  the  current  Form  1099-R  previously 
approved  by  the  OMB,  but  in  the  annual 
number  of  responses,  resulting  a 
decrease  in  annual  burden  hours  of 
1,862,994. 

Type  of  Review:  This  is  a  revision  of 
a  currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations,  not  for-profit 
institutions,  and  Federal,  state,  local  or 
tribal  governments. 

Estimated  Number  of  Responses: 
89,011,000. 

Estimated  Time  Per  Response:  .25 
min. 

Estimated  Total  Annual  Rurden 
Hours:  37,384,620. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency’s  estimate 
of  the  burden  of  the  collection  of 
information;  (cj  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  re.spondent.s,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  e.stimates  of  capital 
or  .start-up  co.sts  and  costs  of  operation. 


maintenance,  and  purchase  of  serviciLs 
to  provide  information. 

Api)rov(!(l:  )ini(!  4,  2014. 

K.  Joseph  Durbala, 

IRS  Tax  Analyst. 

|FK  Doc.  2014-15282  Filed  6-27-14;  8:45  iiiiij 
BILLING  CODE  4830-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-NEW] 

Agency  Information  Collection 
(Servicemember  Group  Life  Insurance 
(SGLI)  Disability  Extension 
Application);  Activity  Under  OMB 
Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501-3521),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  July  30,  2014. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  through 
www.Regulations.gov,  or  to  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  Attn: 
VA  Desk  Officer;  725  17th  St.  NW., 
Washington,  DC  20503  or  sent  through 
electronic  mail  to  oira  submission® 
omb.eop.gov.  Please  refer  to  “OMB 
Control  No.  2900-NEW  (Servicemember 
Group  Life  Insurance  (SGLI)  Disability 
Extension  Application)  in  any 
correspondence.’’ 

FOR  FURTHER  INFORMATION  CONTACT: 

Crystal  Rennie,  Enterprise  Records 
Service  (005R1B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue 
NW.,  Washington,  DC  20420,  (202)  632- 
7492  or  email  crystal.rennie@va.gov. 
Please  refer  to  “OMB  Control  No.  2900- 
NEW  (Servicemember  Group  Life 
Insurance  (SGLI)  Disability  Extension 
Application).’’ 

SUPPLEMENTARY  INFORMATION: 

Title:  Servicemember  Group  Life 
In.surance  (SGLI)  Di.sability  Extension 
Application,  SGLV  8715. 
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OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  collection. 

Abstract:  SGLI  covered  members  who 
are  totally  disabled  when  released  or 
separated  from  such  service  are  entitled 
to  a  free  extension  of  their  SGLI 
coverage  for  the  period  of  their  total 
disability  or  two  years,  whichever  ends 
first.  This  form  is  needed  prior  to 
expiration  of  the  regulatory  time  periods 
so  that  totally  disabled  Veterans  can 
apply  for  this  free  insurance  benefit  as 
soon  as  possible  and  receive  an 
extension  of  their  SGLI  coverage  in 
order  to  protect  their  beneficiaries  in  the 


event  of  their  death.  The  information 
requested  is  authorized  by  law,  38 
U.S.G.  1966(a),  1967(a),  38  U.S.G. 
1968(a)(l)-(4). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  April 
7,  2014,  at  page  19175. 

Affected  Public:  Individuals  or 
households 


Estimated  Annual  Burden:  2,083 
hours. 

Estimated  Average  Burden  per 
Respondent:  25  minutes. 

Frequency  of  Response:  One  time. 
Estimated  Number  of  Respondents: 
5,000. 

Dated:  June  24,  2014. 

By  direction  of  the  Secretary. 

Crystal  Rennie, 

Department  Clearance  Officer,  Department  of 
Veterans  Affairs. 

(FR  Doc.  2014-15126  Filed  6-27-14;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  63 

[EPA-HQ-OAR-201 0-0682;  FRL-9720-4] 

RIN  2060-AQ75 

Petroleum  Refinery  Sector  Risk  and 
Technology  Review  and  New  Source 
Performance  Standards 

agency:  Environmental  Protection 
Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  proposes 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 
for  petroleum  refineries  to  address  the 
risk  remaining  after  application  of  the 
standards  promulgated  in  1995  and 
2002.  'I'his  action  also  proposes 
amendments  to  the  national  emission 
standards  for  hazardous  air  pollutants 
for  petroleum  refineries  based  on  the 
results  of  the  Environmental  Protection 
Agency  (EPA)  review  of  developments 
in  practices,  processes  and  control 
technologies  and  includes  new 
monitoring,  recordkeeping  and 
reporting  requirements.  The  EPA  is  also 
proposing  new  requirements  related  to 
emissions  during  periods  of  startup, 
shutdown  and  malfunction  to  ensure 
that  the  standards  are  consistent  with 
court  opinions  issued  since 
promulgation  of  the  standards.  This 
action  also  proposes  technical 
corrections  and  clarifications  for  new 
source  performance  standards  for 
petroleum  refineries  to  improve 
consistency  and  clarity  and  address 
issues  raised  after  the  2008  rule 
promulgation.  Implementation  of  this 
proposed  rule  will  result  in  projected 
reductions  of  1,760  tons  per  year  (tpy) 
of  hazardous  air  pollutants  (HAP), 
which  will  reduce  cancer  risk  and 
chronic  health  effects. 

DATES: 

Comments.  Comments  must  be 
received  on  or  before  August  29,  2014. 

A  copy  of  comments  on  the  information 
collection  provisions  should  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  on  or  before  July  30, 
2014. 

Public  Hearing.  The  EPA  will  hold 
public  hearings  on  this  proposed  rule  on 
July  16,  2014,  at  Banning’s  Landing 
Community  Center,  100  E.  Water  Street, 
Wilmington,  California  90744,  and  on 
August  5,  2014,  at  the  Alvin  D.  Baggett 
Recreation  Building  1302  Keene  Street 
in  Galena  Park,  Texas,  77547. 
ADDRESSES: 

Comments.  Submit  your  comments, 
identified  by  Docket  ID  Number  EPA- 


HQ-OAR-2010-0682,  by  one  of  the 
following  methods: 

•  http://www.regulations.gov:  Follow 
the  on-line  instructions  for  submitting 
comments. 

•  Email:  a-and-r-docket@epa.gov. 
Attention  Docket  ID  Number  EPA-HQ- 
OAR-201 0-0682. 

•  Fax:  (202)  566-9744.  Attention 
Docket  ID  Number  EPA-HQ-OAR- 
2010-0682. 

•  Mail:  IJ.S.  Postal  Service,  send 
comments  to:  EPA  Docket  Center, 
William  Jefferson  Clinton  (WJC)  West 
Bnilding  (Air  Docket),  Attention  Docket 
ID  Number  EPA-HQ-C)AR-201 0-0682, 
U.S.  Environmental  Protection  Agency, 
Mailcode:  28221T,  1200  Pennsylvania 
Ave.  NW.,  Washington,  DC  20460. 

Plca.se  include  a  total  of  two  copies.  In 
addition,  please  mail  a  copy  of  your 
comments  on  the  information  collection 
])rovisions  to  the  Office  of  hd'ormation 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB),  Attn: 
Desk  Officer  for  EPA,  725  17th  Street 
NW.,  Washington,  DC  20503. 

•  Hand  Delivery:  U.S.  Environmental 
Protection  Agency,  WJC  West  Bnilding 
(Air  Docket),  Room  3334, 1301 
Constitution  Ave.  NW.,  Washington,  DC 
20004.  Attention  Docket  ID  Number 
EPA-1 IQ-OAR-201 0-0682.  Sucb 
deliveries  are  only  accepted  during  the 
Docket’s  normal  hours  of  operation,  and 
special  arrangements  should  be  made 
for  deliveries  of  boxed  information. 

Instructions.  Direct  your  comments  to 
Docket  ID  Number  EPA-HQ-OAR- 
2010-0682.  The  EPA’s  policy  is  that  all 
comments  received  will  be  included  in 
the  public  docket  without  change  and 
may  be  made  available  online  at 
http://www.regulations.gov,  including 
any  personal  information  provided, 
unless  the  comment  includes 
information  claimed  to  be  confidential 
business  information  (CBI)  or  other 
information  whose  disclosure  is 
restricted  by  statute.  Do  not  submit 
information  that  you  consider  to  be  CBI 
or  otherwise  protected  through  http:// 
www.regulations.gov  or  email.  The 
http://www.regulations.govV\leh  site  is 
an  “anonymous  access’’  system,  which 
means  the  EPA  will  not  know  your 
identity  or  contact  information  unless 
you  provide  it  in  the  body  of  your 
comment.  If  you  send  an  email 
comment  directly  to  the  EPA  without 
going  through  http:// 
www.regulations.gov,  your  email 
address  will  be  automatically  captured 
and  included  as  part  of  the  comment 
that  is  placed  in  the  public  docket  and 
made  available  on  the  Internet.  If  you 
submit  an  electronic  comment,  the  EPA 
recommends  that  you  include  your 
name  and  other  contact  information  in 


the  body  of  your  comment  and  with  any 
disk  or  CD-ROM  you  submit.  If  the  EPA 
cannot  read  your  comment  due  to 
technical  difficulties  and  cannot  contact 
you  for  clarification,  the  EPA  may  not 
be  able  to  consider  your  comment. 
Electronic  files  should  not  include 
special  characters  or  any  form  of 
encryption  and  be  free  of  any  defects  or 
viruses.  For  additional  information 
about  the  EPA’s  public  docket,  visit  the 
EPA  Docket  Center  homepage  at: 
http://www.epa.gov/dockets. 

Docket.  The  El^A  has  established  a 
docket  for  this  rulemaking  under  Docket 
ID  Numher  EPA-1  lQ-OAR-201 0-0682. 
All  documents  in  the  docket  are  listed 
in  the  regulations.gov  index.  Although 
listed  in  the  index,  some  information  is 
not  jnihlicly  available,  e.g.,  CBI  or  other 
information  whose  disclo.sure  is 
restricted  hy  statute.  Certain  other 
material,  .such  as  copyrighted  material, 
is  not  placed  on  the  Internet  and  will  b(; 
jniblicly  available  only  in  hard  copy. 
Publicly  available  docket  materials  are 
avaihable  either  electronically  in 
regulations.gov  or  in  hard  copy  at  the 
EPA  Docket  Center,  WJC  We.st  Building, 
Room  3334,  1301  Constitution  Ave. 

NW.,  Wa.shington,  DC.  'I'he  Puhlic 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Puhlic  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  EPA  Docket  Center  is 
(202)  566-1742. 

Public  Hearing.  The  public  hearing 
will  be  held  in  Wilmington,  California 
on  July  16,  2014  at  Banning’s  Landing 
Community  Center,  100  E.  Water  Street, 
Wilmington,  California  90744.  The 
hearing  will  convene  at  9  a.m.  and  end 
at  8  p.m.  A  lunch  break  will  be  held 
from  1  p.m.  until  2  p.m.  A  dinner  break 
will  be  held  from  5  p.m.  until  6  p.m. 

The  public  hearing  in  Galena  Park, 

Texas  will  be  held  on  August  5,  2014, 
at  the  Alvin  D.  Baggett  Recreation 
Building  1302  Keene  Street  Galena  Park, 
Texas  77547.  The  hearing  will  convene 
at  9  a.m.  and  will  end  at  8  p.m.  A  lunch 
break  will  be  held  from  noon  until  1 
p.m.  A  dinner  break  will  be  held  from 
5  p.m.  until  6  p.m.  Please  contact  Ms. 
Virginia  Hvmt  at  (919)  541-0832  or  at 
hunt.virginia@epa.gov  to  register  to 
speak  at  the  hearing.  The  last  day  to  pre- 
register  in  advance  to  speak  at  the 
hearing  is  July  11,  2014,  for  the 
Wilmington,  California  hearing  and 
August  1,  2014,  for  the  Galena  Park, 
Texas  hearing.  Additionally,  requests  to 
speak  will  be  taken  the  day  of  the 
hearing  at  the  hearing  registration  desk, 
although  preferences  on  speaking  times 
may  not  be  able  to  be  fulfilled.  If  you 
require  the  service  of  a  translator  or 
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special  accommodations  such  as  audio 
description,  please  let  us  know  at  the 
time  of  registration. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

questions  about  this  proposed  action, 
contact  Ms.  Brenda  Shine,  Sector 
Policies  and  Programs  Division  (E143— 
01),  Office  of  Air  Quality  Planning  and 
Standards  (OAQPS),  IJ.S. 
luivironmental  Protection  Agency, 
Research  Triangle  l^ark,  North  Carolina 
27711;  telephone  number:  (919)  541- 
3008;  fax  number:  (919)  541-0240;  and 
email  address:  shin(}.bren(ia@apa.gov. 
lu)r  sj)oc;ific  information  regarding  the 
risk  modeling  methodology,  contact  Mr. 
Ted  Palma,  Health  and  Environmental 
Impacts  Division  (C539-02),  Office  of 
Air  Quality  Planning  and  Standards 
(OAQPS),  IJ.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  (Carolina  27711;  telephone 
nnmber:  (919)  541-5470;  fax  number: 
(t)19)  541-0840;  and  email  addre.ss: 
pahm}.t(id@()pa.gov.  I*’or  information 
about  the  ap])licat)ility  of  the  National 
I'imissions  Standcirds  for  Hazardous  Air 
Pollutants  (NESHAP)  or  the  New  Source 
P(;rformance  Standards  (NSPS)  to  a 
particular  entity,  contact  Maria  Malavo, 
Office  of  Enforcement  and  (Compliance 
Assurance  (OECA),  telephone  number: 
(202)  564-7027;  fax  number:  (202)  564- 
0050;  and  email  address: 
malave.maria@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Preamble  Acronyms  and  Abbreviations 

We  use  multiple  acronyms  and  terms 
in  this  preamble.  While  this  list  may  not 
be  exhaustive,  to  ease  the  reading  of  this 
preamble  and  for  reference  purposes, 
the  EPA  defines  the  following  terms  and 
acronyms  here: 

10/25  tpy  emissions  equal  to  or  greater  than 
10  tons  per  year  of  a  single  pollutant  or  25 
tons  per  year  of  cumulative  pollutants 
ACGIH  American  Conference  of 
Governmental  Industrial  Hygienists 
ADAF  age-dependent  adjustment  factors 
AEGL  acute  exposure  guideline  levels 
AERMOD  air  dispersion  model  used  by  the 
HEM-3  model 

APCD  air  pollution  control  devices 
API  American  Petroleum  Institute 
BDT  best  demonstrated  technology 
BED  bag  leak  detectors 
BSER  best  system  of  emission  reduction 
Btu/ft^  British  thermal  units  per  square  foot 
Btu/scf  British  thermal  units  per  standard 
cubic  foot 

CAA  Clean  Air  Act 
CalEPA  California  EPA 
CBI  confidential  business  information 
ecu  catalytic  cracking  units 
Ccz  combustion  zone  combustibles 
concentration 

CODE  chlorinated  dibenzodioxins  and 
furans 

CDX  Central  Data  Exchange 


CEDRI  Compliance  and  Emissions  Data 
Reporting  Interface 

GEMS  continuous  emissions  monitoring 
system 

CFR  Code  of  F’ederal  Regulations 
CXI  carbon  monoxide 
(X)2  carbon  dioxide 
CX)2e  carbon  dioxide  equivalents 
(X)MS  continuous  opacity  monitoring 
system 

(X3S  carbonyl  sulfide 
CPMS  continuous  parameter  monitoring 
system 

CRl)  catalytic  reforming  units 
CS2  carbon  disulfide 
DCl)  delayed  coking  units 
DIAL  differential  absorption  light  detection 
and  ranging 

EBU  enhanced  biological  unit 
EPA  Environmental  Protection  Agency 
EKPC  emergency  njsjjonse  j)lanning 
guidelines 

ERT  Electronic  Reporting  Tool 
E.SP  (ilecirostatic  j)recipitator 
E(XX)  lluid  catalytic  cracking  units 
FCCD  fuel  gas  combustion  devices 
I'K  Federal  Register 
FTIR  Fourier  transform  infrared 
s])ectroscc*py 

g  PM/kg  grains  particulate  matter  per 
kilogram 

CC  gas  cliromatograjih 
cue  greenhouse  ga.ses 
CPS  global  jiositioning  system 
II2S  hydrogen  sulfide 
HAP  hazardous  air  pollutants 
HCl  hydrogen  chloride 
IlCN  hydrogen  cyanide 
HEM-3  Human  Exposure  Model,  Version 
1.1.0 

HF  hydrogen  fluoride 
HFC  highest  fenceline  concentration 
HI  hazard  index 
HQ  hazard  quotient 
ICR  Information  Collection  Request 
IRIS  Integrated  Risk  Information  System 
km  kilometers 
Ib/day  pounds  per  day 
LDAR  leak  detection  and  repair 
LFL  lower  flammability  limit 
LFLcz  combustion  zone  lower  flammability 
limit 

LMC  lowest  measured  concentration 
LOAEL  lowest-observed-adverse-effect  level 
LTD  long  tons  per  day 
MACT  maximum  achievable  control 
technology 

mg/kg- day  milligrams  per  kilogram  per  day 
mg/L  milligrams  per  liter 
mg/m^  milligrams  per  cubic  meter 
Mg/yr  megagrams  per  year 
MFC  measured  fenceline  concentration 
MFR  momentum  flux  ratio 
MIR  maximum  individual  risk 
mph  miles  per  hour 
NAAQS  National  Ambient  Air  Quality 
Standards 

NAICS  North  American  Industry 
Classification  System 
NAS  National  Academy  of  Sciences 
NATA  National  Air  Toxics  Assessment 
NEI  National  Emissions  Inventory 
NESHAP  National  Emissions  Standards  for 
Hazardous  Air  Pollutants 
NFS  near-field  interfering  source 
NHVez  combustion  zone  net  heating  value 


Ni  nickel 

NIOSH  National  Institutes  for  Occupational 
Safety  and  Health 

NOAEL  no-observed-adverse-effect  level 
NOx  nitrogen  oxides 
NRC  National  Research  Council 
NRDC  Natural  Resources  Defense  Council 
NSPS  now  sourc:e  performance  standards 
NT'I'AA  National  Technology  Transfer  and 
Advancement  Act 

OAQPS  Office  of  Air  Quality  Planning  and 
Standards 

OECA  Office  of  Enforcement  and 
Comjiliance  Assurance 
OMB  Office  of  Management  and  Budget 
OSC  off-site  source  contribution 
O  TM  other  test  method 
PAH  jiolycyclic  aromatic  hydrocarbons 
PB-MAP  hazardous  air  jiollutants  known  to 
be  jiersistent  and  hio-acc:unuilative  in  the 
(iiivironment 

PBT  Jiersistent,  bioaccnmulalive,  and  toxic 
PCB  jiolychlorinated  bijihenyls 
PEL  jirobable  effect  level 
PM  jiarliculate  matter 

PM2  s  Jiarliculate  matter  2.5  micrometers  in 
diameter  and  smaller 
POM  Jiolycyclic  organic  matter 
jijim  jiarts  jier  million 
jijimv  Jiarts  jier  million  by  volume 
jijimw  Jiarts  jier  million  by  weight 
jisia  jiounds  jier  sijuare  inch  absolute 
jisig  Jiounds  jier  square  inch  gauge 
KEL  reference  exjiosnre  level 
REM  Model  Refinery  Emissions  Model 
RFA  Regulatory  Flexibility  Act 
RfC  reference  concentration 
RfD  reference  dose 

RTR  residual  risk  and  technology  review 
SAB  Science  Advisory  Board 
SBA  Small  Business  Administration 
SBAR  Small  Business  Advocacy  Review 
SCR  selective  catalytic  reduction 
SISNOSE  significant  economic  impact  on  a 
substantial  number  of  small  entities 
S/L/Ts  state,  local  and  tribal  air  pollution 
control  agencies 
SO2  sulfur  dioxide 
SRU  sulfur  recovery  unit 
SSM  startup,  shutdown  and  malfunction 
STEL  short-term  exposure  limit 
TEQ  toxicity  equivalent 
TLV  threshold  limit  value 
TOC  total  organic  carbon 
TOSHI  target  organ-specific  hazard  index 
tpy  tons  per  year 
TRIM.FaTE  Total  Risk  Integrated 
Methodology.Fate,  Transport,  and 
Ecological  Exposure  model 
UB  uniform  background 
UF  uncertainty  factor 
UMRA  Unfunded  Mandates  Reform  Act 
URE  unit  risk  estimate 
UV-DOAS  ultraviolet  differential  optical 
absorption  spectroscopy 
VeS  voluntary  consensus  standards 
VOC  volatile  organic  compounds 
WJC  William  Jefferson  Clinton 
°F  degrees  Fahrenheit 
AC  the  concentration  difference  between 
the  highest  measured  concentration  and 
the  lowest  measured  concentration 
pg/m3  micrograms  per  cubic  meter 

The  EPA  also  defines  the  following 
abbreviations  for  regulations  cited 
within  this  preamble: 
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AWP  Alternative  Work  Practice  To  Detect 
Leaks  From  Equipment  (40  CFR  63.11(c), 

(d)  and  (e)) 

Benzene  NESHAP  National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Benzene  Emissions  from  Maleic  Anhydride 
Plants,  Ethylbenzene/Styrene  Plants, 
Benzene  Storage  Vessels,  Benzene 
Equipment  Leaks,  and  Coke  By-Product 
Recovery  Plants  (40  CFR  part  61,  subpart 
L  as  of  publication  in  the  Federal  Register 
at  54  FR  38044,  September  14,  1989) 

BWON  National  Emission  Standard  for 
Benzene  Waste  Operations  (40  CFR  part  61, 
subpart  FF) 

Generic  MACT  National  Emission 

Standards  for  Storage  Vessels  (40  CFR  part 
63,  subpart  WW) 

HON  National  Emission  Standards  for 
Organic  Hazardous  Air  Pollutants  (40  CFR 
part  63,  subparts  F,  G  and  H) 

Marine  Vessel  MACT  National  Emission 
Standards  for  Marine  Tank  Vessel  Loading 
Operations  (40  CFR  part  63,  subpart  Y) 
Refinery  MACT  1  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Petroleum  Refineries  (40  CFR  part 
63,  subpart  CC) 

Refinery  MACT  2  National  Emission 
Standards  for  Hazardous  Air  Pollutants  for 
Petroleum  Refineries:  Catalytic  Cracking 
Units,  Catalytic  Reforming  Units,  and 
Sulfur  Recovery  Units  (40  CFR  part  63, 
subpart  UUU) 

Refinery  NSPS  J  Standards  of  Performance 
for  Petroleum  Refineries  (40  CFR  part  60, 
subpart  J) 

Refinery  NSPS  Ja  Standards  of  Performance 
for  Petroleum  Refineries  for  which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May  14, 
2007  (40  CFR  part  60,  subpart  Ja) 

Organization  of  This  Document.  The 
information  in  this  preamble  is 
organized  as  follows: 

I.  General  Information 

A.  Does  this  action  apply  to  me? 

B.  Where  can  I  get  a  copy  of  this  document 
and  other  related  information? 

G.  What  should  I  consider  as  I  prepare  my 
comments  for  the  EPA? 

D.  Public  Hearing 

II.  Background 

A.  What  is  the  statutory  authority  for  this 
action? 

B.  What  are  the  source  categories  and  how 
do  the  NESHAP  and  NSPS  regulate 
emissions? 

C.  What  data  collection  activities  were 
conducted  to  support  this  action? 

D.  What  other  relevant  background 
information  and  data  are  available? 


III.  Analytical  Procedures 

A.  How  did  we  estimate  post-MAGT  risks 
posed  by  the  source  categories? 

B.  How  did  we  consider  the  risk  results  in 
making  decisions  for  this  proposal? 

C.  How  did  we  perform  the  technology 
review? 

IV.  Analytical  Results  and  Proposed 

Decisions 

A.  What  actions  are  we  taking  pursuant  to 
GAA  sections  112(d)(2)  and  112(d)(3)? 

B.  What  are  the  results  and  proposed 
decisions  based  on  our  technology 
review? 

G.  What  are  the  results  of  the  risk 
assessment  and  analyses? 

D.  What  are  our  proposed  decisions 
regarding  risk  acceptability,  ample 
margin  of  safety  and  adverse 
environmental  effects? 

E.  What  other  actions  are  we  proposing? 

F.  What  compliance  dates  are  we 
proposing? 

V.  Summary  of  Gost,  Environmental  and 

Economic  Impacts 

A.  What  are  the  affected  sources,  the  air 
quality  impacts  and  cost  impacts? 

B.  What  are  the  economic  impacts? 

C.  What  are  the  benefits? 

VI.  Request  for  Gomments 

VII.  Submitting  Data  Corrections 

VIII.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

H.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer  and 
Advancement  Act 

J.  Executive  Order  12898:  Federal  Actions 
To  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

A  rcdline  version  of  the  regulatory 
language  that  incorporates  the  proposed 
changes  in  this  action  is  available  in  the 
docket  for  this  action  (Docket  ID  No. 
EPA-HQ-OAR-201 0-0682). 


I.  General  Information 

A.  Does  this  action  apply  to  me? 

Table  1  of  this  preamble  lists  the 
industries  that  are  the  subject  of  this 
proposal.  Table  1  is  not  intended  to  be 
exhaustive  but  rather  to  provide  a  guide 
for  readers  regarding  the  entities  that 
this  proposed  action  is  likely  to  affect. 
These  proposed  standards,  once 
promulgated,  will  be  directly  applicable 
to  the  affected  sources.  Thus,  federal, 
state,  local  and  tribal  government 
entities  would  not  be  affected  by  this 
proposed  action.  As  defined  in  the 
“Initial  List  of  Categories  of  Sources 
Under  Section  112(cKl)  of  the  Clean  Air 
Act  Amendments  of  1990”  (see  57  FR 
31576,  July  16,  1992),  the  “Petroleum 
Refineries — Catalytic  Cracking  (Fluid 
and  other)  Units,  Catalytic  Reforming 
Units,  and  Sulfm  Plant  Units”  source 
category  and  the  “Petroleum 
Refineries — Other  Sources  Not 
Distinctly  Listed”  both  consist  of  any 
facility  engaged  in  producing  gasoline, 
naphthas,  kerosene,  jet  fuels,  distillate 
fuel  oils,  residual  fuel  oils,  lubricants,  or 
other  products  from  crude  oil  or 
unfinished  petroleum  derivatives.  The 
first  of  these  source  categories  includes 
process  vents  associated  with  the 
following  refinery  process  units: 
Catalytic  cracking  (fluid  and  other) 
units,  catalytic  reforming  units  and 
sulfur  plant  units.  The  second  source 
category  includes  all  emission  sources 
associated  with  refinery  process  units 
except  the  process  vents  listed  in  the 
Petroleum  Refineries — Catalytic 
Cracking  (Fluid  and  Other)  Units, 
Catalytic  Reforming  Units,  and  Sulfur 
Plant  Units  Source  Category.  The 
emission  sources  included  in  this 
source  category  include,  but  are  not 
limited  to,  miscellaneous  process  vents 
(vents  other  than  those  listed  in 
Petroleum  Refineries — Catalytic 
Cracking  (Fluid  and  Other)  Units, 
Catalytic  Reforming  Units,  and  Sulfur 
Plant  Units  Source  Category), 
equipment  leaks,  storage  vessels, 
wastewater,  gasoline  loading,  marine 
vessel  loading,  and  heat  exchange 
.systems. 


Table  1— Industries  Affected  by  This  Proposed  Action 


Industry 

NAICS« 

Code 

Examples  of  regulated  entities 

Petroleum  Refining  Industry . 

324110 

Petroleum  refinery  sources  that  are  subject  to  40  CFR  part  60,  subpart  J  and  Ja  and 
40  CFR  part  63,  subparts  CC  and  UUU. 

North  American  Industry  Classification  System. 
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B.  Where  can  I  get  a  copy  of  this 
document  and  other  related 
information? 

Following  signature  by  the  EPA 
Administrator,  the  EPA  will  post  a  copy 
of  this  proposed  action  at:  http:// 
\^nvw.epa  .gov/ttn/atw/petref.h  tml. 
Following  publication  in  the  Federal 
Register,  the  EPA  will  post  the  Federal 
Register  version  of  the  proposal  and  key 
technical  documents  at  the  Web  site. 
Information  on  the  overall  residual  risk 
and  technology  review  (RTR)  program  is 
available  at  the  following  Web  site: 
http ://  WWW. epa.gov/ttn/atw/rrisk/ 
rtrpg.html. 

C.  What  should  I  consider  as  I  prepare 
my  comments  for  the  EPA? 

Submitting  CBI.  Do  not  submit 
information  containing  CBI  to  the  EPA 
through  http://www.regulations.gov  or 
email.  Clearly  mark  the  part  or  all  of  the 
information  that  you  claim  to  be  CBI. 

For  CBI  information  on  a  disk  or  CD- 
ROM  that  you  mail  to  the  EPA,  mark  the 
outside  of  the  disk  or  CD-ROM  as  CBI 
and  then  identify  electronically  within 
the  disk  or  CD-ROM  the  specific 
information  that  is  claimed  as  CBI.  In 
addition  to  one  complete  version  of  the 
comments  that  includes  information 
claimed  as  CBI,  you  must  submit  a  copy 
of  the  comments  that  does  not  contain 
the  information  claimed  as  CBI  for 
inclusion  in  the  public  docket.  If  you 
submit  a  CD-ROM  or  disk  that  does  not 
contain  CBI,  mark  the  outside  of  the 
disk  or  CD-ROM  clearly  that  it  does  not 
contain  CBI.  Information  not  marked  as 
CBI  will  be  included  in  the  public 
docket  and  the  EPA’s  electronic  public 
docket  without  prior  notice.  Information 
marked  as  CBI  will  not  be  disclosed 
except  in  accordance  with  procedures 
set  forth  in  40  Code  of  Federal 
Regulations  (CFR)  part  2.  Send  or 
deliver  information  identified  as  CBI 
only  to  the  following  address:  Roberto 
Morales,  C3AQPS  Document  Control 
Officer  (C404-02),  OAQPS,  U.S. 
Environmental  Protection  Agency, 
Research  Triangle  Park,  North  Carolina 
27711,  Attention  Docket  ID  Number 
I-;PA-HQ-OAR-201 0-0682. 

1).  Public  Hearing 

The  hearing  will  provide  interested 
j)arties  the  opportunity  to  present  data, 
views  or  arguments  concerning  the 
j)ro])o.sed  action.  'I’he  EPA  will  make 
every  effort  to  accommodate  all  s])eakers 
who  arrive  and  register.  The  I'iPA  may 
ask  clarifying  (juestions  during  the  oral 
|)re.sentations  hut  will  not  nispond  to 
tiu!  ])resentations  at  that  time.  Written 
.statenumts  and  supporting  informatif)n 
submitted  during  tin;  comment  ])eriod 


will  be  considered  with  the  same  weight 
as  oral  comments  and  supporting 
information  presented  at  the  public 
hearing.  Written  comments  on  the 
proposed  rule  must  be  postmarked  by 
August  29,  2014.  Commenters  should 
notify  Ms.  Virginia  Hunt  if  they  will 
need  specific  equipment,  or  if  there  are 
other  special  needs  related  to  providing 
comments  at  the  hearing.  Oral  testimony 
will  be  limited  to  5  minutes  for  each 
commenter.  The  EPA  encourages 
commenters  to  provide  the  EPA  with  a 
copy  of  their  oral  testimony 
electronically  (via  email  or  CD)  or  in 
hard  copy  form.  Verbatim  transcripts  of 
the  hearings  and  written  statements  will 
be  included  in  the  docket  for  the 
rulemaking.  The  EPA  will  make  every 
effort  to  follow  the  schedule  as  closely 
as  possible  on  the  day  of  the  hearing; 
however,  please  plan  for  the  hearing  to 
run  either  ahead  of  schedule  or  behind 
schedule.  Information  regarding  the 
hearing  will  be  available  at:  http:// 
www.epa.gov/ttnatw01  /petrefine/ 
petrefpg.html. 

II.  Background 

A.  What  is  the  statutory  authority  for 
this  action? 

1.  NESHAP 

Section  112  of  the  Clean  Air  Act 
(CAA)  establishes  a  two-stage  regulatory 
process  to  address  emissions  of  HAP 
from  stationary  sources.  In  the  first 
stage,  after  the  EPA  has  identified 
categories  of  sources  emitting  one  or 
more  of  the  HAP  listed  in  CAA  section 
112(b),  CAA  section  112(d)  requires  us 
to  promulgate  technology-based 
national  emissions  standards  for 
hazardous  air  pollutants  (NESHAP)  for 
those  sources.  “Major  sources”  are  those 
that  emit  or  have  the  potential  to  emit 
10  tpy  or  more  of  a  single  HAP  or  25  tpy 
or  more  of  any  combination  of  HAP.  For 
major  sources,  the  technology-based 
NESHAP  mu.st  reflect  the  maximum 
degree  of  emissions  reductions  of  HAP 
achievable  (after  considering  cost, 
energy  requirements  and  non-air  quality 
health  and  environmental  impacts)  and 
are  commonly  referred  to  as  maximum 
achievable  control  technology  (MACT) 
standards. 

MACT  standards  must  reflect  the 
maximum  degree  of  emissions  reduction 
achievable  through  the  application  of 
measures,  proces.ses,  methods,  systems 
or  techniques,  including,  hut  not  limited 
to,  measures  that  (1)  reduce  the  volume 
of  or  eliminate  ])ollutants  through 
j)rocess  changes,  substitution  of 
materials  or  otlujr  modifications;  (2) 
enclo.se  systems  or  proc(!.sses  to 
eliminate  emissions;  (8)  (:aj)ture  or  treat 
pollutants  when  released  from  a 


process,  stack,  storage  or  fugitive 
emissions  point;  (4)  are  design, 
equipment,  work  practice  or  operational 
standards  (including  requirements  for 
operator  training  or  certification);  or  (5) 
are  a  combination  of  the  above.  CAA 
section  112(d)(2)(A)-(E).  The  MACT 
standards  may  take  the  form  of  design, 
equipment,  work  practice  or  operational 
standards  where  the  EPA  first 
determines  either  that  (1)  a  pollutant 
cannot  be  emitted  through  a  conveyance 
designed  and  constructed  to  emit  or 
capture  the  pollutant,  or  that  any 
requirement  for,  or  use  of,  such  a 
conveyance  would  be  inconsistent  with 
law;  or  (2)  the  application  of 
measurement  methodology  to  a 
particular  class  of  sources  is  not 
practicable  due  to  technological  and 
economic  limitations.  CAA  section 
112(h)(l)-(2). 

The  MACT  “floor”  is  the  minimum 
control  level  allowed  for  MACT 
standards  promulgated  under  CAA 
section  112(d)(3)  and  may  not  be  based 
on  cost  considerations.  For  new  sources, 
the  MACT  floor  cannot  be  less  stringent 
than  the  emissions  control  that  is 
achieved  in  practice  by  the  best- 
controlled  similar  source.  The  MACT 
floor  for  existing  sources  can  be  less 
stringent  than  floors  for  new  sources  but 
not  less  stringent  than  the  average 
emissions  limitation  achieved  by  the 
best-performing  12  percent  of  existing 
sources  in  the  category  or  subcategory 
(or  the  best-performing  five  somces  for 
categories  or  subcategories  with  fewer 
than  30  sources).  In  developing  MACT 
standards,  the  EPA  must  also  consider 
control  options  that  are  more  stringent 
than  the  floor.  We  may  establish 
standards  more  stringent  than  the  floor 
based  on  considerations  of  the  cost  of 
achieving  the  emission  reductions,  any 
non-air  quality  health  and 
environmental  impacts  and  energy 
requirements. 

The  EPA  is  then  required  to  review 
these  technology-based  standards  and 
revise  them  “as  necessary  (taking  into 
account  developments  in  practices, 
processes,  and  control  technologies)”  no 
less  frequently  than  every  eight  years. 
CAA  section  112(d)(6).  In  conducting 
this  review,  the  EPA  is  not  required  to 
recalculate  the  MACT  lloor.  Natural 
Besources  Defense  Council  (NBDC)  v. 
EPA,  529  F.3d  1077,  1084  (D.C.  Cir. 
2008).  Association  of  Battery  Becyclers, 
Inc.  V.  EPA,  716  F.3d  667  (D.C.  Car. 
2013). 

The  second  stage  in  standard-sotting 
focn.ses  on  reducing  any  remaining  [i.e., 
“residual”)  risk  ac:cording  to  CiAA 
.section  112(1).  Section  112(l)(l)  nupiired 
that  the  EPA  hy  November  lOttti  j)repare 
a  report  to  (;ongre.ss  di.scu.ssing  (among 
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other  things)  methods  of  calculating  the 
risks  posed  (or  potentially  posed)  hy 
sources  after  implementation  of  the 
MACT  standards,  the  public  health 
significance  of  those  risks  and  the  EPA’s 
recommendations  as  to  legislation 
regarding  such  remaining  risk.  The  EPA 
prepared  and  submitted  the  Residual 
Risk  Report  to  Congress,  EPA-453/R- 
99-001  [Risk  Report)  in  March  1999. 

CAA  section  112(f)(2)  then  provides  that 
if  Congress  does  not  act  on  any 
recommendation  in  the  Risk  Report,  the 
EPA  must  analyze  and  address  residual 
risk  for  each  category  or  subcategory  of 
sources  8  years  after  promulgation  of 
such  standards  pursuant  to  CAA  section 
112(d). 

Section  112(f)(2)  of  the  CAA  requires 
the  EPA  to  determine  for  source 
categories  subject  to  MACT  standards 
whether  the  emission  standards  provide 
an  ample  margin  of  safety  to  protect 
public  health.  Section  112(f)(2)(B)  of  the 
CAA  expressly  preserves  the  EPA’s  use 
of  the  two-step  process  for  developing 
standards  to  address  any  re.sidual  risk 
and  the  agency’s  interpretation  of 
“amjjle  margin  of  .safety”  developed  in 
the  National  Kini.ssions  .Standards  for 
lla/.anloiis  Air  Pollutants:  Ben/.(!ne 
Emissions  from  Mahiic  Anhydride 
Plants,  Etliyll)(!n/.ene/.Styren(!  Plants, 
Benzene  .Storage!  Ve.sscils,  Bciiizein! 
E(|iii|nnent  Peaks,  and  ( ]ok(!  By  Product 
Kecoveiiy  Plants  (Beinztiiie  NE.SIIAI’)  (54 
EK  :{H()44,  .Siiplemher  14,  1989).  'I  Ik! 
l'il‘A  notiiied  Congoiss  in  the  Risk 
Repoii  that  I  hi!  agency  inhiiided  lo  n.se 
tli(!  Benzene  NE.SI  lAP  a|)|)roacli  in 
making  CAA  section  112(1)  residual  lisk 
d(!lerminalions  (I'iPA  4r):i/E-99-()()1,  |). 
I'i.S  1 1 ).  The  I'il’A  snhse(|nenl ly  ado|)l»!d 
this  approach  in  ils  residual  risk 
determinalions  and  in  a  challenge  lo  the 
risk  Kiviiiw  lot  IIk!  .Synthetic  ( )rg,anic 
( ihenneal  Manniactnring  .source 
category,  the  United  .Stales  (iom  I  ol 
Appeals  lor  llx!  District  ol  (iohnnhia 
(iircnil  upheld  as  reasonahle  the  EPA’s 
interpretation  that  sidesection  TI2(i)(2) 
incorporates  the  standards  estahlished 
in  th(!  BenzeiH!  NE.SI  lAP.  .See  NRDCv. 
/'.7M,  .529  E.:id  1077,  108.9  (D.C.  Cir. 
2008)  (‘‘|.S|nhs(!Clion  1 1 2(I)(2)(B) 
expressly  incorj)orat(!S  the  EPA’s 
interpretation  of  the  Clean  Air  Act  frmn 
the  Benzene  standard,  conijilete  with  a 
citation  to  the  Federal  Register.”);  see 
also  A  iMgislative  History  of  the  Clean 
Air  Act  Amendments  of  1990,  vol.  1 ,  p. 
877  (Senate  debate  on  Conference 
Report). 

The  first  step  in  the  process  of 
evaluating  residual  risk  is  the 
determination  of  acceptable  risk.  If  risks 
are  unacceptable,  the  EPA  cannot 
consider  cost  in  identifying  the 
emissions  standards  necessary  to  bring 


risks  to  an  acceptable  level.  The  second 
step  is  the  determination  of  whether 
standards  must  be  further  revised  in 
order  to  provide  an  ample  margin  of 
safety  to  protect  public  health.  The 
ample  margin  of  safety  is  the  level  at 
which  the  standards  must  be  set,  unless 
an  even  more  stringent  standard  is 
necessary  to  prevent,  taking  into 
consideration  costs,  energy,  safety  and 
other  relevant  factors,  an  adverse 
environmental  effect. 

a.  Step  1 — Determining  Acceptability 

The  agency  in  the  Benzene  NESHAP 
concluded  ‘‘that  the  acceptability  of  risk 
under  section  112  is  best  judged  on  the 
basis  of  a  broad  set  of  health  risk 
measures  and  information”  and  that  the 
‘‘judgment  on  acceptability  cannot  be 
reduced  to  any  single  factor.”  Id.  at 
38046.  The  determination  of  what 
represents  an  ‘‘acceptable”  risk  is  based 
on  a  judgment  of  ‘‘what  risks  are 
acceptable  in  the  world  in  which  we 
live”  [Risk  Report  at  178,  quoting  NRDC 
V.  ERA,  824  F.  2d  1146,  1165  (D.C.  Cir. 
1987)  (en  banc)  (‘‘Vinyl  (Chloride”), 
recognizing  that  our  world  is  not  risk- 
free. 

In  the  Benz(!ne  Nl'i.SllAP,  w(!  stated 
that  ‘‘EPA  will  gimerally  j)re.snm(!  that  if 
the  risk  to  |the  maximnm  ex|)o.sed| 
individual  is  no  high(!r  than 
ap|)r()ximat(!ly  one  in  10  thon.sand,  that 
risk  level  is  considered  acceptahle.”  54 
EK  at  :i8045,  .S(!plemh(!r  14,  1989.  We 
discussed  tin!  maximnm  individual 
lihttinK!  caticer  risk  (or  maximnm 
iiidividn.'d  risk  (MIK))  as  Being  “IIm! 
estimated  risk  that  a  peison  living,  msir 
a  |)lanl  would  have  if  he  oi  she  were 
ex|)0.s(!d  to  the  maximnm  |)ollntaiit 
concenlialittm;  for  70  yciiirs.”  hi.  W<! 
(!X|)lained  that  this  measure  ol  iFT  “i.s 
an  (islimale  of  the  upper  hound  of  i  i.sk 
has(!d  on  conservative  assumptions, 

.such  as  conlinntins  ex|)osnre  for  24 
honis  |)er  day  for  70  years. ”  Id.  W(! 
acknowledged  that  maxinnnn 
individnal  lihrtirne  carreer  risk  “tloes  rrot 
rrecr:ssjrrily  rcfhicl  lh(!  Irrr(!  risk,  htrl 
disphrys  ;r  corr.s(!rv:rt ivc!  risk  hivcil  which 
is  an  tr|)|)er-hoirrtd  that  is  trrtlikrily  lo  he 
exc(!eded.”  Id. 

I  Jruhnstandirrg  thitt  there  are  troth 
henefits  and  linritations  to  using  the 
MIK  as  a  metric  for  determining 
acceptability,  we  acknowledged  in  the 
Benzene  NESHAP  that  ‘‘consideration  of 
maximum  individual  ri.sk  *  *  *  miust 
take  into  account  the  strengths  and 
weaknesses  of  this  measure  of  risk.”  Id. 
Consequently,  the  presumptive  risk 
level  of  100-in-l  million  (1-in-lO 
thousand)  provides  a  benchmark  for 
judging  the  acceptability  of  maximum 
individual  lifetime  cancer  risk,  but  does 
not  constitute  a  rigid  line  for  making 


that  determination.  Further,  in  the 
Benzene  NESHAP,  we  noted  that: 

[plarticular  attention  will  also  be  accorded  to 
the  weight  of  evidence  presented  in  the  risk 
assessment  of  potential  carcinogenicity  or 
other  health  effects  of  a  pollutant.  While  the 
same  numerical  risk  may  be  estimated  for  an 
exposure  to  a  pollutant  judged  to  be  a  known 
human  carcinogen,  and  to  a  pollutant 
considered  a  possible  human  carcinogen 
based  on  limited  animal  test  data,  the  same 
weight  cannot  be  accorded  to  both  estimates. 

In  considering  the  potential  public  health 
effects  of  the  two  pollutants,  the  Agency’s 
judgment  on  acceptability,  including  the 
MIR,  will  be  influenced  by  the  greater  weight 
of  evidence  for  the  known  human 
carcinogen. 

Id.  at  38046.  The  agency  also  explained 
in  the  Benzene  NESHAP  that: 

[i]n  establishing  a  presumption  for  MIR, 
rather  than  a  rigid  line  for  acceptability,  the 
Agency  intends  to  weigh  it  with  a  series  of 
other  health  measures  and  factors.  These 
include  the  overall  incidence  of  cancer  or 
other  serious  health  effects  within  the 
exj)0.sed  j)opulation,  the  numbers  of  persons 
exj)0.sed  within  each  individual  lifetinu!  risk 
range  and  associated  incidence  within, 
ty))ically,  a  .50  km  exposnn;  radius  around 
facilities,  llie  .science  policy  assnm))tions  and 
esliinalion  nncerliiinlies  associated  willi  llie 
risk  measures,  weiglil  of  llie  scientific 
evidence  for  tinman  fieallfi  effects,  oilier 
(|iiaiilitied  or  im(|iiantilied  lieallli  eliecls, 
ellecis  doe  lo  co  location  of  facilities,  and  co 
emission  ol  |iolliilaiils. 

Id.  ;il  .18945.  In  Sdiiii:  coses,  Ihese  IkioIIIi 
iiieosnres  oinl  loctors  token  together  nioy 
provide  o  nioK!  reolistii:  descri |il ion  ol 
till!  niogniinde  ol  lisk  in  the  i!X|io.sed 
popniolion  Ihon  thol  |irovided  hy 
inoxinnnn  individnol  liletinii!  concer 
risk  olone. 

A;;  noted  eorlier,  in  NRDCv.  ERA,  the 
court  held  thot  .section  I  I2|r)(2) 

"i ncoi  poiotes  the  liPA’s  inlerprelolion 
of  the  ( ili!on  Air  Act  Ironi  the  Benzene 
.Slondoiil.”  Till!  court  lnilhi!i  held  thot 
tioiij’iess’  i ncorporot ion  ol  the  B(!nzene 
stondord  o|)|ilii!S  eipiolly  lo  corcinog,ens 
Olid  non  corcinogiins.  529  I'. 3d  ot  1981 
82.  Accordinj’ly,  we  ol.so  considi!!'  non 
concer  risk  nielrics  in  onr  detiirniinotion 
of  risk  occeptohilily  ond  oinpli!  niorgin 
of  stifely. 

h.  Sli!|)  2-  Delerminolion  of  Ampli! 
Morgin  of  .Solely 

(lAA  .section  112(f)(2)  re(|nire.s  the 
EPA  to  determine,  for  .source  t:ategories 
.subject  to  MACH'  standards,  whether 
those  .standards  provide  an  ample 
margin  of  safety  to  protect  public  health. 
As  explained  in  the  Benzene  NESHAP, 
‘‘the  second  step  of  the  inquiry, 
determining  an  ‘ample  margin  of  safety,’ 
again  includes  consideration  of  all  of 
the  health  factors,  and  whether  to 
reduce  the  risks  even  further. .  .  . 
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Beyond  that  information,  additional 
factors  relating  to  the  appropriate  level 
of  control  will  also  be  considered, 
including  costs  and  economic  impacts 
of  controls,  technological  feasibility, 
uncertainties  and  any  other  relevant 
factors.  Considering  all  of  these  factors, 
the  agency  will  establish  the  standard  at 
a  level  that  provides  an  ample  margin  of 
safety  to  protect  the  public  health,  as 
required  by  section  112.”  54  FR  at 
38046,  September  14, 1989. 

According  to  CAA  section 
112(f)(2KA),  if  the  MACT  standards  for 
HAP  “classified  as  a  known,  probable, 
or  possible  human  carcinogen  do  not 
reduce  lifetime  excess  cancer  risks  to 
the  individual  most  exposed  to 
emissions  from  a  source  in  the  category 
or  subcategory  to  less  than  one  in  one 
million,”  the  EPA  must  promulgate 
residual  risk  standards  for  the  source 
category  (or  .subc;ategory),  as  neces.sary 
to  provide  an  ample  margin  of  safety  to 
j)rotect  public  health.  In  doing  so,  the 
I'lPA  may  adopt  .standards  equal  to 
exi.stiiig  MA(”1’  standards  if  the  EPA 
determines  that  tin;  exi.sting  standards 
[i.c.,  the  MAtrr  standards)  are 
snUicicmlly  protective.  NHDdv. 

.529  E.ltd  1077,  108.3  (D.C.  Cir.  2008)  (“II 
Id’A  (l(!lermin(!.s  that  llu!  existing 
l<;(:himl()gy  based  standards  provide  an 
‘ample  maigin  ol  salely,’  then  the 
Agency  is  Iref!  to  readopi  llio.se 
standards  dining  tlie  residual  risk 
rnleinaking,.”)  I'lie  Id’A  nnisl  also  adojit 
more  siring, ent  standai'ds,  it  necessai  y, 
to  preveni  an  adverse  en vii  iinmental 
ettecl,'  lint  nni.st  consider  cost,  eneig,y, 
.salely  and  oilier  relevant  lactors  in 
doi  ng,  so. 

ThetiAA  does  mil  specilically  deline 
the  lernis  "individual  niosi  exposed,” 
“acceptahle  level”  and  "ample  niarg,in 
ol  salely.”  In  the  Meir/.eiie  Nli.SIIAI’,  '.A 
EK  al  3804^  .38045,  .Seplenilier  14,  1989, 
we  staled  as  an  overall  ohjective; 

In  gmlecl  iiig,  giililic  liniillli  with  iiii  inn|iln 
inaig.iii  111  siilnly  imdiii  .sncliiin  I  IX,  l'3'A 
.sirivii.s  In  |irnvi(lii  iinixiimiiii  Iniisililn 
|irnl(!(:li(iii  agiiiiisl  risks  In  liniillli  Irniii 
liii/.iirdniis  air  |inlliil)iiilK  liy  (  I )  prnleel iiig,  llin 
g.reiilesi  iniiiiher  nt  persniis  iinssihln  In  an 
individual  liretiiiin  risk  level  iin  higher  Ilian 
ap|irnxiinately  1-iie1  inillinii  and  (X)  liiniliiig 
In  no  higher  than  a))|)r()xiniately  1-in-1() 
ihnnsaiid  |i.e.,  1(l(l-iii-1  iiiillion]  the 
estimated  risk  that  a  per.son  living  near  a 
plant  would  have  if  he  or  site  were  expo.sed 
to  the  maximum  pollutant  concentrations  for 
70  years. 


’  "Adverse  environmental  effect”  is  defined  as 
any  significant  and  widespread  adverse  effect, 
which  may  be  reasonably  anticipated  to  wildlife, 
aquatic  life  or  natural  resources,  including  adverse 
impacts  on  populations  of  endangered  or  threatened 
species  or  significant  degradation  of  environmental 
qualities  overbroad  areas.  CAA  section  112(a)(7). 


The  agency  further  stated  that  “[t]he 
EPA  also  considers  incidence  (the 
number  of  persons  estimated  to  suffer 
cancer  or  other  serious  health  effects  as 
a  result  of  exposure  to  a  pollutant)  to  be 
an  important  measure  of  the  health  risk 
to  the  exposed  population.  Incidence 
measures  the  extent  of  health  risks  to 
the  exposed  population  as  a  whole,  by 
providing  an  estimate  of  the  occurrence 
of  cancer  or  other  serious  health  effects 
in  the  exposed  population.”  Id.  at 
38045. 

In  the  ample  margin  of  safety  decision 
process,  the  agency  again  considers  all 
of  the  health  risks  and  other  health 
information  considered  in  the  first  step, 
including  the  incremental  risk  reduction 
associated  with  standards  more 
stringent  than  the  MACT  standard  or  a 
more  stringent  standard  that  EPA  has 
determined  is  necessary  to  ensure  risk  is 
acceptable.  In  the  ample  margin  of 
safety  analysis,  the  agency  considers 
additional  factors,  including  costs  and 
economic  impacts  of  controls, 
technological  feasihility,  uncertainties 
and  any  other  relevant  factors, 
(ionsidering  all  ofthe.se  lactors,  the 
agency  will  eslahlish  the  standard  “at  a 
level  that  iirovides  an  ample  margin  ol 
salely  to  |irolecl  the  pnhiic  health,”  as 
ie(|nire(l  hy  (iAA  section  1  12(1).  54  EK 
.38()4(i,  .Sepleniher  14,  lt)89. 

2.  N.SI'.S 

.Section  I  I  I  ol  the  ( iAA  esiahlislies 
niechanisnis  lor  controlling  eniission.s  ol 
ail  polintanis  lioni  slalionaiy  soinces. 
.*^>01:1  ion  I  I  I  |h)  ol  the  ( iAA  provides 
aiilhoiily  lor  the  liPA  to  proninl)',ale  new 
source  perloi  niance  slandai(l.s  (N.SI'.S) 
which  ap|ily  only  to  newly  coiislnicled, 
reconst I  ncled  and  niodilied  .sources. 

( )nce  the  lil’A  has  elected  to  set  N.SI’.S 
lor  new  and  niodilied  sonrce.s  in  a  g,iven 
source  category,  I  !A  A  section  I  I  1(d) 
calls  lor  reg,nlalion  ol  exist  ing,  sources, 
with  certain  exceptions  explained 
helow. 

.Specilically,  section  I  I  I  (h)  ol  the 
(iAA  reipiires  the  I'il’A  to  eslalil ish 
enii.ssion  standards  lor  any  category  ol 
new  and  niodilied  slationary  sources 
that  the  Administrator,  in  his  or  her 
judgment,  linds  “causes,  or  contrihntes 
signilicantly  to,  air  pollution  which  may 
reasonahly  he  aidicipated  to  endanger 
pnhiic  health  or  welfare.”  The  I'iPA  has 
previously  made  endangerment  findings 
under  this  section  of  the  (iAA  for  more 
than  60  stationary  source  categories  and 
subcategories  that  are  now  subject  to 
NSPS. 

Section  111  of  the  CAA  gives  the  EPA 
significant  discretion  to  identify  the 
affected  facilities  within  a  source 
category  that  should  be  regulated.  To 
define  the  affected  facilities,  the  EPA 


can  use  size  thresholds  for  regulation 
and  create  subcategories  based  on 
source  type,  class  or  size.  Emission 
limits  also  may  be  established  either  for 
equipment  within  a  facility  or  for  an 
entire  facility.  For  listed  source 
categories,  the  EPA  must  establish 
“standards  of  performance”  that  apply 
to  sources  that  are  constructed, 
modified  or  reconstructed  after  the  EPA 
proposes  the  NSPS  for  the  relevant 
source  category. ^ 

The  EPA  also  has  significant 
discretion  to  determine  the  appropriate 
level  for  the  standards.  Section  111(a)(1) 
of  the  CAA  provides  that  NSPS  are  to 
“reflect  the  degree  of  emission 
limitation  achievable  through  the 
application  of  the  best  system  of 
emission  reduction  which  (taking  into 
account  the  cost  of  achieving  such 
reduction  and  any  non-air  quality  health 
and  environmental  impact  and  energy 
requirements)  the  Administrator 
determines  has  been  adequately 
demonstrated.”  This  level  of  control  is 
commonly  referred  to  as  he.st 
demonstrated  technology  (Hl)T)  or  the 
best  system  of  enii.ssion  reduction 
(USER).  The  standard  that  the  Id’A 
develops,  ha.sed  on  the  B.SEK  achievable 
al  that  source,  is  connnonly  a  mmierical 
emission  limit,  expressed  as  a 
pei  rormance  level  [i.c.,  a  rate  based 
standard).  ( ienerally,  the  I'il’A  does  not 
prescribe  a  parlicidar  technological 
system  that  miisl  he  used  to  comply 
with  a  N.SI’.S.  Rather,  sources  remain 
tree  to  elect  whatever  comliiiiatioii  ol 
mea;aires  will  achieve  equivalent  or 
g.reater  control  ol  emissions. 

( iost.s  are  also  con.sidered  in 
evalnaling,  the  appropriate  standard  ol 
perlorniance  lor  each  categ.ory  or 
.‘aihcalegory.  The  lil’A  generally 
compares  control  options  and  estimated 
costs  and  emission  impacts  ol  midliple, 
specilic  eniis.sion  standard  options 
under  considerat ion.  As  jiart  ol  this 
analysis,  the  i'il’A  considers  nnnierons 
lactors  relating,  to  the  |iotential  cost  ol 
the  regulation,  inchidiiig  indnstry 
organization  and  market  structure, 
control  o|ilions  available  to  reduce 
emi.ssions  of  the  regulated  |)ollntant(.s) 
and  costs  of  the.se  controls. 


^.Spocilic  stdtiilory  find  nigutHtory  jirovi.sioiis 
(tciiiiK!  wliiit  constitiitii.s  ii  iiuiitificiition  or 
rocon.slriiction  of  ii  fdcitity.  40  Ct'’K  00.14  jirovirtos 
Itidt  iin  oxi.sting  facitity  is  modifiod  diid,  tboroforo, 
.subjocl  to  dn  NS1’.S,  if  it  undorgoos  “any  physical 
change  in  the  method  of  operation  .  .  .  which 
increa.ses  the  amount  of  any  air  pollutant  emitted 
by  such  source  or  which  results  in  the  emission  of 
any  air  pollutant  not  previously  emitted.”  40  CFT? 
60.15,  in  turn,  provides  that  a  facility  is 
reconstructed  if  components  are  replaced  at  an 
existing  facility  to  such  an  extent  that  the  capital 
cost  of  the  new  equipment/components  exceed  50 
percent  of  what  is  believed  to  be  the  cost  of  a 
completely  new  facility. 
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li.  What  arc  the  source  categories  and 
how  do  the  NHSIIAI*  and  NSl^S  regulate 
endssionsY 

'rlie  source  categories  include! 
j)etrol(!iun  r(!iiu(!ri(!S  (iiigaged  in 
couv(!rtiug  crude!  e)il  iule)  re!iiue!el 
|)re)elue:ts,  iuelueiing  lie|ue!fie!el  |)e!li'e)le!Uin 
gas,  gaseiliiH!,  k.e!retse!ue!,  aviat ie)u  lue!!, 
elie!se!l  iue!l,  iue!l  eeils,  lid)rie:aling  e)ils  anel 
re!eelste)e:ks  leer  the!  |)e!tre)e:lie!inie:iil 
iiielustry.  I’e!treile!uiu  re!liue!ry  ae;tivitie!S 
start  with  the!  re!e:e!i|)t  eel  eauele!  e)il  leer 
stetrage!  at  the!  re:iiue!ry,  it)e:hiele!  all 
|)e!tre)h!Uiu  haiielliiig  aiiel  re!riuiug 
o|)e!ratie)Us,  anel  te!riuiuale!  with  leeaeliug 
eii  re!riue!el  |)re)ehie:ts  itito  |)i|)e!liue!s,  tiiiik 
e»r  rail  e:<irs,  t.iuk  lrue:ks,  eir  ships  eer 
hargeis  that  teike!  pre)elue:ts  Ireein  the! 
re!riue!ry  te)  elistrihutieeu  e;e:ute!rs. 
l’e!tre)le)iun  reriue!ry-s])e!e;ifie;  pre)e:e!ss 
units  iucluele  iliiiel  e:atalytie:  e:rae:kiug 
units  (I‘'(X]IJ)  anel  catalytie:  relemning 
units  as  well  as  units  anel 

processes  found  at  many  types  of 
manufacturing  facilities  (including 
petroknim  refineries),  such  as  storage 
vessels  and  wastewater  treatment 
plants.  HAP  emitted  by  this  industry 
include  organics  (e.g.,  acetaldehyde, 
benzene,  formaldehyde,  hexane,  phenol, 
naphthalene,  2-methylnaphthalene, 
dioxins,  furans,  ethyl  benzene,  toluene 
and  xylene);  reduced  sulfur  compounds 
(j.e.,  carbonyl  sulfide  (COS),  carbon 
disulfide  (CS2));  inorganics  (e.g., 
hydrogen  chloride  (HCl),  hydrogen 
cyanide  (HCN),  chlorine,  hydrogen 
fluoride  (HF));  and  metals  (e.g., 
antimony,  arsenic,  beryllium,  cadmium, 
chromium,  cobalt,  lead,  mercury, 
manganese  and  nickel).  Criteria 
pollutants  and  other  non-hazardous  air 
pollutants  that  are  also  emitted  include 
nitrogen  oxides  (NOx),  particulate 
matter  (PM),  sulfur  dioxide  (SO2), 
volatile  organic  compounds  (VOC), 
carbon  monoxide  (CO),  greenhouse 
gases  (GHG),  and  total  reduced  sulfur. 

The  federal  emission  standards  that 
are  the  primary  subject  of  this  proposed 
rulemaking  are: 

•  National  Emission  Standards  for 
Hazardous  Air  Pollutants  from 
Petroleum  Refineries  (40  CFR  part  63, 
subpart  CG)  (Refinery  MACT  1); 

•  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Petroleum 
Refineries:  Gatal)4;ic  Cracking  Units, 
Catalytic  Reforming  Units,  and  Sulfur 
Recovery  Units  (40  CFR  part  63,  subpart 
UUU)  (Refinery  MACT  2); 

•  Standards  of  Performance  for 
Petroleum  Refineries  (40  CFR  part  60, 
subpart  J)  (Refinery  NSPS  J);  and 

•  Standards  of  Performance  for 
Petroleum  Refineries  for  which 
Construction,  Reconstruction,  or 
Modification  Commenced  After  May  14, 


2007  (40  CFR  i)art  60,  .sul)])art  )a) 
(R(!finery  NSPS  Ja). 

1.  Ihdinery  MACT  Standards 

rh(!  IsPA  pr()ninlgal(!d  MACT 
standards  |)nrsnant  to  CAA  siulion 
I12((lj(2)  and  (3)  for  r(!fin(!ri(!S  l()cat(!d  at 
major  sonrc(!S  in  thn!(!  s(!|>arat(!  rid(!s. 

On  August  Itt,  IttOf),  th(!  first  P(!tr(th:\nn 
K(!fin(!ry  MA(  ,’T  standard  was 
proinnlgat(!(l  in  40  CFR  |)art  (>3,  .snh|)art 
(X;  (60  FK  43()20).  This  rnhi  is  known 
as  ‘‘R(!fim!ry  MA(  iT  1  ”  and  cov(!rs  th(! 
“.Sonrc(!S  Not  Distinctly  l.isl(!(l,” 
iiKsming  it  in(:hi(l(!S  all  (!inission  sonrc(!S 
from  p(!troh!nm  r(!fin(!ry  |)roc(!SS  units, 
(!X(:(!|)t  thos(!  Iist(!d  .S(!parat(!ly  imd(!rth(! 
.s(!(:tion  112((:)  .source!  cat(!gory  list 
(!X|)(!ct(!d  to  h(!  r(!gnlat(!d  hy  oth(!r  MACT 
standards.  Some!  of  tlu!  (emission  sonrcees 
r(!gnlat(!d  in  Riefimery  MAC,T  1  incimh! 
mi.sceillanoous  jnocess  vents,  .storage! 
v(!ssols,  wastejwator,  eequijmient  leaks, 
gasoline  loading  racks,  marine  tank 
ve.ssel  loading  and  heat  exchange 
sy.stcms. 

Certain  process  vents  that  were  listed 
as  a  separate  source  category  under  C^AA 
section  112(c)  and  that  were  not 
addressed  as  part  of  the  Refinery  MACT 
1  were  subsequently  regulated  under  a 
second  MACT  standard  specific  to  these 
petroleum  refinery  process  vents, 
codified  as  40  CFR  part  63,  subpart 
UUU,  which  we  promulgated  on  April 
11,  2002  (67  FR  17762).  This  standard, 
which  is  referred  to  as  “Refinery  MACT 
2,”  covers  process  vents  on  catalytic 
cracking  units  (CCU)  (including  FCCU), 
CRU  and  sulfur  recovery  units  (SRU). 

Finally,  on  October  28,  2009,  we 
promulgated  MACT  standards  for  heat 
exchange  systems,  which  the  EPA  had 
not  addressed  in  the  original  1995 
Refinery  MACT  1  rule  (74  FR  55686).  In 
this  same  2009  action,  we  updated 
cross-references  to  the  General 
Provisions  in  40  CFR  part  63.  On  June 
20,  2013  (78  FR  37133),  we  promulgated 
minor  revisions  to  the  heat  exchange 
provisions  of  Refinery  MACT  1. 

On  September  27,  2012,  Air  Alliance 
Houston,  California  Communities 
Against  Toxics  and  other  environmental 
and  public  health  groups  filed  a  lawsuit 
alleging  that  the  EPA  missed  statutory 
deadlines  to  review  and  revise  Refinery 
MACT  1  and  2. 

The  EPA  has  reached  an  agreement  to 
settle  that  litigation.  In  a  consent  decree 
filed  January  13,  2014  in  the  U.S. 
District  Court  for  the  District  of 
Columbia,  the  EPA  commits  to  perform 
the  risk  and  technology  review  for 
Refinery  MACT  1  and  2  and  by  May  15, 
2014,  either  propose  any  regulations  or 
propose  that  additional  regulations  are 
not  necessary.  Under  the  Consent 
Decree,  the  EPA  commits  to  take  final 


jiction  hy  April  17,  2015,  esleihlishing 
re!gulalie)n.s  ])iirsii<mt  to  the!  risk  .md 
le!clm()l()gy  r(!vi(!W  or  to  issue!  ii  fiiuil 
(l(!t(!rmin;ition  that  r(!visioii  to  the! 

(!xistiiig  ride!s  is  not  n(!e;(!SSiny. 

2.  R(!fin(!ry  N.SP.S 

K(:fine!ry  N.SP.S  snhpiiits  )  iiml  |a 
ie!gnlate!  critcriii  polhil.ml  e!mi.ssions, 
iiichieliiig  PM,  .S(  )^,  NOx  emel  (  X )  lie  mi 
I'XXX)  catalyst  r(!g(!n(!ralors,  fn(!l  gas 
comimsiioii  (l(!vi(:(:s  (I'X  Xil)j  and  snlfnr 
recovery  pl.nils.  Keirineiry  N.SI’.S  )a  also 
regnlal(!.s  cril(!ria  pollnlani  e!missi(ms 
from  finiel  coking  nnils  anel  (le!laye!(l 
coking  nnils  (l)Cl  I). 

Th(!  N.SP.S  for  pe!lrole!nm  re!fine!ri(!S  (40 
CFR  jiarl  60,  snhpart  j;  R(!fine!ry  N.SP.S 
))  W(!r(!  |)r()mnlgiil(!el  in  1974,  ameeneleel 
in  l!)76im(l  iimended  iigain  in  2008, 
following  !i  r(!vi(!w  of  the!  slanehirds.  As 
pin  t  of  the  r(!vi(!W  that  le!(l  to  the!  2008 
iinuindmemts  to  Refinery  N.SP.S  J,  the 
FiPA  developed  separate  standards  of 
performance  for  new  process  units  (40 
CFR  part  60,  subpart  Ja:  Refinery  N.SPS 
Ja).  However,  the  EPA  received  petitions 
for  recon.sideration  and  granted 
reconsideration  on  issues  related  to 
those  standards.  On  December  22,  2008, 
the  EPA  addressed  petition  issues 
related  to  process  heaters  and  flares  by 
proposing  amendments  to  certain 
provisions.  Final  amendments  to 
Refinery  NSPS  Ja  were  promulgated  on 
September  12,  2012  (77  FR  56422). 

In  this  action,  we  are  proposing 
amendments  to  address  technical 
corrections  and  clarifications  raised  in  a 
2008  industry  petition  for 
reconsideration  applicable  to  Refinery 
NSPS  Ja.  We  are  addressing  these  issues 
in  this  proposal  because  they  also  affect 
sources  included  within  these  proposed 
amendments  to  Refinery  MACT  1  and  2. 

C.  What  data  collection  activities  were 
conducted  to  support  this  action? 

In  2010,  the  EPA  began  a  significant 
effort  to  gather  additional  information 
and  perform  analyses  to  determine  how 
to  address  statutory  obligations  for  the 
Refinery  MACT  standards  and  the 
NSPS.  This  effort  focused  on  gathering 
comprehensive  information  through  an 
industry-wide  Information  Collection 
Request  (ICR)  on  petroleum  refineries, 
conducted  under  CAA  section  114 
authority.  The  information  not  claimed 
as  CBI  by  respondents  is  available  in  the 
docket  (see  Docket  Item  Nos.  EPA-HQ- 
OAR-2010-0682-0064  through  0069). 
The  EPA  issued  a  single  ICR  (0MB 
Control  Number  2060-0657)  for  sources 
covered  under  Refinery  MACT  1  and  2 
and  Refinery  NSPS  J  and  Ja. 

On  April  1,  2011,  the  ICR  was  sent  out 
to  the  petroleum  refining  industry.  In  a 
comprehensive  manner,  the  ICR 
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{:olle(:t(!(i  inlbrmatioii  on  proetis.siiig 
clianicteristics,  crude  slate 
cliaracUa  islics,  emi.ssions  inventories 
and  source  testing  to  fill  known  data 
ga|)s.  'I'Ih!  K  '.K  had  Tonr  coin|)onents:  ( t ) 

A  (|nestionnaire  on  |>rocesses  and 
controls  to  he  completed  hy  all 
|)(;trolenm  reliiKM'ies  (( ioin|)onent  I);  (2) 
an  emissions  inventory  to  he  develo|)ed 
hy  all  petroleum  ndineries  using  the 
emissions  estimation  protocol 
developed  lor  t his  elTort  ((iomponent  2); 
(.1)  distillation  feed  sam|)ling  and 
analysis  to  he  conducted  hy  all 
|)etrolenm  ndineries  ((iompommt  3); 
and  (4)  emissions  source  testing  to  he 
completed  in  accordance  with  an  I'il’A- 
approved  |)rotocol  Tor  spcjcilic  sources  at 
s|)eciric  pcitrolenm  [(dinericis 
((iompommt  4).  We  receiv(!d  res|)onses 
Iroin  149  nd ineri(!s.  We  hav(!  since 
hiarned  that  seven  ndiinnicis  are 
synthetic  minor  sources,  bringing  the 
total  numher  of  major  source  refineries 
operating  in  2010  to  142. 

Information  collected  through  the  ICiK 
was  used  to  establish  the  baseline 
emissions  and  control  levels  for 
purposes  of  the  regulatory  reviews,  to 
identify  the  most  effective  control 
measures,  and  to  estimate  the 
environmental  and  cost  impacts 
associated  with  the  regulatory  options 
considered.  As  part  of  the  information 
collection  process,  we  provided  a 
protocol  for  survey  respondents  to 
follow  in  developing  the  emissions 
inventories  under  Component  2 
[Emission  Estimation  Protocol  for 
Petroleum  Refineries,  available  as 
Docket  Item  Number  EPA-HQ-OAR- 
2010-0682-0060).  The  protocol 
contained  detailed  guidance  for 
estimating  emissions  from  typical 
refinery  emission  sources  and  was 
intended  to  provide  a  measure  of 
consistency  and  replicability  for 
emission  estimates  across  the  refining 
industry.  Prior  to  issuance  of  the  ICR, 
the  protocol  was  publicly  disseminated 
and  underwent  several  revisions  after 
public  comments  were  received.  Draft 
and  final  versions  of  the  emission 
estimation  protocol  are  provided  in  the 
docket  to  this  rule  (Docket  ID  Number 
EPA-HQ-OAR-201 0-0682).  The 
protocol  provided  a  hierarchy  of 
methodologies  available  for  estimating 
emissions  6iat  corresponded  to  the  level 
of  information  available  at  refineries. 

For  each  emission  source,  the  various 
emission  measurement  or  estimation 
methods  specific  to  that  source  were 
ranked  in  order  of  preference,  with 
“Methodology  Rank  1”  being  the 
preferred  method,  followed  by 
“Methodology  Rank  2,”  and  so  on. 
Refinery  owners  and  operators  were 


r(!(|U(isl(!d  through  tlu;  ICR  to  use  the 
highest  ranked  method  (with 
Methodology  Rank  1  being  the  high(;st) 
lor  which  data  were  available. 
Methodology  Ranks  t  or  2  geiuirally 
relied  on  contimioiis  emi.ssioii 
iiHsisiinMniaits.  When  coiiliuuous 
measumment  data  were  not  available, 
eiigine(!i'ing  calculations  or  site  specific 
emi.ssioii  factors  (Methodolog,y  Ranks  .3 
and  4)  were  sjiecilied  in  the  jn'otocol  hy 
Id’A;  the.se  methods  generally  needed 
periodic,  site  .s|)ecific  measiirements. 
When  site  specific  ineasiirement  or  test 
(lata  were  not  available,  default 
emi.ssioii  factors  (Methodology  Rank  .5) 
were  provided  in  the  protocol  hy  ERA. 

As  we  reviewed  the  l(  iR-suhniitted 
emi.ssions  inventories,  we  determined 
that,  in  some  cases,  refiners  either  did 
not  follow  the  |)rotocol  methodology  or 
made  an  error  in  their  calculations.  This 
was  evident  because  pollutants  that  we 
expected  to  he  reported  from  certain 
emi.ssion  sources  were  either  not 
reported  or  were  reported  in  amounts 
that  were  not  consistent  with  the 
protocol  methodology.  In  these  cases, 
we  contacted  the  refineries  and,  based 
on  their  replies,  made  corrections  to 
emission  estimates.  The  original 
Component  2  submittals, 
documentation  of  the  changes  as  a  result 
of  our  review,  and  the  final  emissions 
inventories  we  relied  on  for  our 
analyses  are  available  in  the  technical 
memorandum  entitled  Emissions  Data 
Quality  Memorandum  and  Development 
of  the  Risk  Model  Input  File,  in  Docket 
ID  Number  EPA-HQ-OAR-2010-0682. 

Collected  emissions  test  data  (test 
reports,  continuous  emissions 
monitoring  system  (CEMS)  data  and 
other  continuous  monitoring  system 
data)  were  used  to  assess  the 
effectiveness  of  existing  control 
measures,  to  fill  data  gaps  and  to 
examine  variability  in  emissions.  The 
ICR  requested  source  testing  for  a  total 
of  90  specific  process  units  at  75 
particular  refineries  across  the  industry. 
We  received  a  total  of  72  source  tests; 
in  some  cases,  refinery  sources  claimed 
that  units  we  requested  to  be  tested 
were  no  longer  in  operation,  did  not 
exist  or  did  not  have  an  emission  point 
to  the  atmosphere  (this  was  the  case  for 
hydrocrackers).  In  other  cases,  refiners 
claimed  they  were  not  able  to  conduct 
testing  because  of  process 
characteristics.  For  example,  source 
testing  of  DCU  proved  to  be  difficult 
because  the  moisture  content  of  the 
steam  vent  required  a  significant 
amount  of  gas  to  be  sampled  to  account 
for  dilution.  Venting  periods  of  less  than 
20  minutes  did  not  accommodate  this 
strategy  and,  therefore,  if  refiners  vented 
for  less  than  20  minutes,  they  did  not 


.sainple  their  steam  vent.  As  a  result, 
only  two  l)(  ;i )  tests  out  of  eight 
recpiested  were  received  as  part  of 
( Iomponent  4.  Results  of  the  stack  test 
(lata  are  compiled  and  available  in 
Docket  II)  Nmiiher  I'RA-IK;  OAR- 
2010  0082. 

/).  Wlial  ollirr  nduvanl  Ixickyjomid 
iiilomidl ion  and  dnla  arc  nvailnhlc';’ 

( )ver  the  jiasl  several  years,  the  ERA 
has  worked  with  the  Texas  ( iommissioii 
on  I'inviidiimenlal  (.Jnality  and  iiidnstry 
re|)resenlali ves  to  heller  (:hara(.leri/.e 
proper  flare  performance.  Flares  are 
used  to  control  emi.ssions  from  various 
vents  at  refineries  as  well  as  at  oIIkm' 
ty|)esof  facilities  not  in  tin;  p(!lrolenm 
refiiKjry  source  cal(!gorie.s,  such  as 
chmnical  and  |)etrochemical 
manufacturing  facilities.  In  April  2012, 
we  released  a  technical  report  for  p(!er 
review  that  di.scus.sed  our  oh.servalions 
regarding  the  operation  and 
j)(irformanc:e  of  flares.  The  report  was  a 
result  of  the  analysis  of  several  flare 
efficiency  studies  and  flare  performance 
test  reports.  To  provide  an  objective 
evaluation  of  our  analysis,  we  asked  a 
third  party  to  facilitate  an  ad  hoc  peer 
review  process  of  the  technical  report. 
This  third  party  established  a  balanced 
peer  review  panel  of  reviewers  from 
outside  the  EPA.  These  reviewers 
consisted  of  individuals  that  could  be 
considered  “technical  combustion 
experts”  within  four  interest  groups:  the 
refinery  industry,  industrial  flare 
consultants,  academia,  and 
environmental  stakeholders. 

The  EPA  developed  a  charge 
statement  with  ten  charge  questions  for 
the  review  panel.  The  peer  reviewers 
were  asked  to  perform  a  thorough 
review  of  the  technical  report  and 
answer  the  charge  questions  to  the 
extent  possible,  based  on  their  technical 
expertise.  The  details  of  the  peer  review 
process  and  the  charge  questions,  as 
well  as  comments  received  from  the 
peer  review  process,  were  posted  online 
to  the  Consolidated  Petroleum  Refinery 
Rulemaking  Repository  at  the  EPA’s 
Technology  Transfer  Network  Air 
Toxics  Web  site  (see  http:// 

WWW. e pa  .gov/ttn/atw/ petref.h  tml) . 

These  items  are  also  provided  in  a 
memorandum  entitled  Peer  Review  of 
“Parameters  for  Properly  Designed  and 
Operated  Flares”  (see  Docket  ID 
Number  EPA-HQ-OAR-2010-0682). 
After  considering  the  comments 
received  from  the  peer  review  process, 
we  developed  a  final  technical 
memorandum  (see  technical 
memorandum.  Flare  Performance  Data: 
Summary  of  Peer  Review  Comments  and 
Additional  Data  Analysis  for  Steam- 
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Assisted  Flares,  in  Docket  ID  Number 
EPA-HQ-OAR-2010-0682). 

III.  Analytical  Procedures 

In  this  section,  we  describe  the 
analyses  performed  to  support  the 
proposed  decisions  for  the  RTR  and 
other  issues  addressed  in  this  proposal. 

A.  How  did  we  estimate  post-MACT 
risks  posed  by  the  source  categories? 

The  EPA  conducted  a  risk  assessment 
that  provided  estimates  of  the  MIR 
posed  by  the  HAP  emissions  from  each 
source  in  the  source  categories,  the 
hazard  index  (HI)  for  chronic  exposures 
to  HAP  with  the  potential  to  cause  non¬ 
cancer  health  effects,  and  the  hazard 
quotient  (HQ)  for  acute  exposures  to 
HAP  with  the  potential  to  cause  non¬ 
cancer  health  effects.  The  assessment 
also  provided  estimates  of  the 
distribution  of  cancer  risks  within  the 
exposed  populations,  cancer  incidence 
and  an  evaluation  of  the  potential  for 
adverse  environmental  effects  for  each 
source  category.  The  eight  sections  that 
follow  this  paragraph  describe  how  we 
estimated  emissions  and  conducted  the 
risk  assessment.  The  docket  for  this 
rulemaking  (Docket  ID  Number  EPA- 
HQ-OAR-20 10-0682)  contains  the 
following  document  which  provides 
more  information  on  the  risk  assessment 
inputs  and  models:  Draft  Residual  Risk 
Assessment  for  the  Petroleum  Refining 
Source  Sector,  The  methods  used  to 
assess  risks  (as  described  in  the  eight 
primary  steps  below)  are  consistent  with 
those  peer-reviewed  by  a  panel  of  the 
EPA’s  Science  Advisory  Board  (SAB)  in 
2009  and  described  in  their  peer  review 
report  issued  in  2010^;  they  are  also 
consistent  with  the  key 
recommendations  contained  in  that 
report. 

1.  How  did  we  estimate  actual 
emis.sions  and  identify  the  emissions 
relea.se  characleri.sti{:.s? 

W(!  compiled  data  stits  using  the  KiR 
emission  inventory  snhmittals  as  a 
.starting  |)oint.  The  data  sets  w(!re 
refined  following  an  extensive  (|nality 
assnranci!  check  of  source  locations, 
lanission  release;  characteristics,  annual 
(Miiission  (!.stimal(!S  and  EOtilJ  release; 
|)arfime;te;r.s.  The;y  we;re;  tlie;n  npelate;el 
ha.se;d  een  adelitie)n;il  infe)rmatie)n 
re;e:e;ive;el  fre)m  re;fine;ries.  In  aelelitie)n,  we; 
snj)ple;me;nte;el  the;.se;  elata  with  re;snlts 
fremi  stae.k  te;sting,  which  we;re  re;{inired 
l<ite;r  than  the  inventories  nneh;r  the;  ItlR. 
As  the  stack  test  information  was 


•■'U.S.  I'M’A  .SAH.  liisk  and  'I'cchnolofiy  licvicw 
linn)  nisk  Assessment  Methodolof’ies:  For  lieview 
by  the  HP  A 's  Science  Advisory  board  with  Case 
Studies — MACT I  Petroleum  llefininf;  Sources  and 
Portland  Cement  Manufacturing,  May  2010. 


received,  we  compared  these  data 
against  the  refined  emission  inventories 
and  the  default  emission  factors 
provided  in  the  Emission  Estimation 
Protocol  for  Petroleum  Refineries 
(Docket  Item  Number  EPA-HQ-OAR- 
2010-0682-0060). 

Based  on  the  stack  test  data  for  FCCU, 
we  calculated  that,  on  average,  HCN 
emissions  were  a  factor  of  10  greater 
than  the  average  emission  factor  of  770 
pounds  per  barrel  FCCU  feed  provided 
in  the  protocol.  Therefore,  we  revised 
the  HCN  emissions  for  FCCU  in  the 
emissions  inventory  used  for  the  risk 
modeling  runs  (the  results  are  presented 
in  this  preamble).  For  the  10  facilities 
that  performed  a  stack  test  to  determine 
HCN  emissions  from  their  FCCU,  we 
used  the  actual  emissions  measured 
during  the  stack  tests  in  place  of  the 
inventories  originally  supplied  in 
response  to  the  ICR.  For  those  facilities 
that  did  not  perform  a  stack  test,  but 
reported  HCN  emissions  in  the 
emissions  inventory  portion  of  the  ICR, 
we  increased  the  emissions  of  HCN  by 
a  factor  of  10,  assuming  the  original 
emission  inventory  estimates  for  FCCU 
HCN  emissions  were  based  on  the 
default  emission  factor  in  the  protocol. 
The  emissions  inventory  from  the  ICR 
and  documentation  of  the  changes  made 
to  the  file  as  a  result  of  our  review  are 
contained  in  the  technical 
memorandum  entitled  Emissions  Data 
Quality  Memorandum  and  Development 
of  the  Risk  Model  Input  File,  in  Docket 
ID  Number  EPA-HQ-OAR-2010-0682 
and  available  on  our  Web  site.'* 

2.  How  did  we  estimate  MACT- 
allowable  emissions? 

The  available  emissions  data  in  the 
RTR  dataset  (j.e.,  the  emissions 
inventory)  include  e.stimatos  of  the  ma.ss 
of  HAP  emitted  during  the  sp(;cified 
annual  time  p(;riod.  In  some  cases,  these 
“actual”  (;nn.ssi()n  l(;v(;ls  an;  l()W(;r  than 
tin;  (;inis.si()n  l(;v(;ls  r(;()nir(;d  to  coinjily 
with  the  MA(;T  standards.  Tin; 
(;ini.s.sion.s  l(;v(;l  all()W(;(l  to  lx;  (;initt(;d  hy 
tin;  MA(;T  standards  is  r(;l(;rr(;d  to  as  tin; 
“M A( i'l'-allowahh;”  (;mi.ssions  l(;v(;l.  W(; 
(liscn.ss(;d  tin;  n.S(;  of  both  MACT- 
allowahh;  and  actual  (;mi.s.sions  in  tin; 
final  Cok(;()v(;n  Batt(;ri(;.s  r(;si(lnal  risk 
rnh;  (70  FK  19<)!)8~1 Ainil  1.5, 

2()(),5)  and  in  tin;  |)ropo.s(;d  and  final 
lla/.ardons  Organic  Nl'i.SlIAl’  r(;sidnal 
risk  rnl(;s  (71  FK  .'14428,  jnin;  14,  2006, 
and  71  FR  76609,  D(;ceinhor  21, 2006, 
r(;spoctivoly).  In  those;  jirovions  actions, 
we  noted  that  as.sessing  the  risks  at  the 
MACiT-allowahle  level  is  inherently 


■'  'l1io  uinis.sions  invontory  hiuI  Iho  rovisod 
omissions  modoling  file  can  also  bo  found  at  http:// 
www.epa.gov/ttn/atw/petref.htm. 


reasonable  since  these  risks  reflect  the 
maximum  level  facilities  could  emit  and 
still  comply  with  national  emission 
standards.  We  also  explained  that  it  is 
reasonable  to  consider  actual  emissions, 
where  such  data  are  available,  in  both 
steps  of  the  risk  analysis,  in  accordance 
with  the  Benzene  NESHAP  approach. 

(54  FR  38044,  September  14,  1989.) 

We  requested  allowable  emissions 
data  in  the  ICR.  However,  unlike  for 
actual  emissions,  where  the  ICR 
specified  the  use  of  the  Emission 
Estimation  Protocol  for  Petroleum 
Refineries  (available  as  Docket  Item 
Number  EPA-HQ-OAR-2010-0682- 
0060),  we  did  not  specify  a  method  to 
calculate  allowable  emissions.  As  a 
result,  in  our  review  of  these  data  and 
when  comparing  estimates  between 
facilities,  we  found  that  facilities  did 
not  estimate  allowable  emissions 
consistently  across  the  industry.  In 
addition,  facilities  failed  to  report 
allowable  emissions  for  many  emission 
points,  likely  because  they  did  not  know 
how  to  translate  a  work  practice  or 
performance  standard  into  an  allowable 
emission  estimate  and  they  did  not 
know  how  to  speciate  individual  HAP 
where  the  MACT  standard  is  based  on 
a  surrogate,  such  as  PM  or  VOC. 
Therefore,  the  ICR-submitted 
information  for  allowable  emissions  did 
not  include  emission  estimates  for  all 
HAP  and  sources  of  interest. 
Consequently,  we  used  our  Refinery 
Emissions  Model  (REM  Model)  to 
estimate  allowable  emissions.  The  REM 
model  relies  on  model  plants  that  vary 
based  on  throughput  capacity.  Each 
model  plant  contains  process-specific 
default  emission  factors,  adjusted  for 
compliance  with  the  Refinery  MACT  1 
and  2  omission  .standards. 

The  risks  associated  with  the 
allowable  emis.sions  were  (;valuated 
using  tin;  sanu;  di.s])(;r.sion  inod(;ling 
])ractice.s,  (;x])osur(;  a.ssumptioiis  and 
h(;alth  h(;nchmarks  as  tin;  actual  risks. 
llow(;v(;r,  h(;caii.s(;  (;ach  r(;nn(;ry’.s 
allowable;  (.‘missions  w(;r(;  (:alcnlal(;(l  hy 
using  ino(l(;l  |)lant.s,  .s(;h;(:t(;(l  has(;(l  on 
each  r(;lin(;ry’.s  actual  ca|)aciti(;s  and 
t hronglqnits,  (;inis.sion  (;.stimat(;s  lor 
point  sonrc(;s  an;  not  .sp(;cinc  to  a 
particular  latitn(l(;/longitnd(;  location. 
Th(;r(;lor(;,  lor  risk  mo(l(;ling  |)nr|)o.s(;.s, 
all  allowahh;  (;mi.s.sions  w(;r(;  a.s.snm(;(l  to 
lx;  r(;h;a.s(;d  from  tin;  c(;ntroid  of  tin; 
facility.  (Note;:  for  fugitive;  (;ir(;;i) 

.se)nr(:e;.s,  the;  snrlace  <ir(;a  was  .se;l(;cte;el  hy 
the;  size;  of  the;  mode;!  plant  and  the; 
rel(;a.se  jioint  was  .shift(;(l  to  the 
.southw(;.st  so  the  C(;nter  of  the  fugitive 
area  was  near  the  centroid  of  the 
facility).  'I'he  emis.sion  and  ri.sk 
estimates  for  the  actual  emi.s.sion 
inventory  were  compared  to  the 
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allowable  emissions  and  risk  estimates. 
For  most  work  practices,  where 
allowable  emission  estimates  are 
difficult  to  predict,  the  actual  risk 
estimates  were  higher  than  those 
projected  using  the  REM  Model 
estimates.  Consequently,  we  post- 
processed  the  two  risk  files,  taking  the 
higher  risk  estimates  from  the  actual 
emissions  inventory  for  sources  subject 
to  work  practice  standards,  such  as 
process  equipment  leaks,  and  sources 
that  were  not  covered  in  the  REM 
Model,  combining  them  with  the  risk 
estimates  from  sources  with  more 
readily  determined  allowable  emissions. 
The  combined  post-processed  allowable 
risk  estimates  provide  a  high  estimate  of 
the  risk  allowed  under  Refinery  MACT 
1  and  2.  The  REM  Model  assumptions 
and  emission  estimates,  along  with  the 
post-processing  of  risk  estimate  results 
that  produced  the  final  risk  estimates  for 
the  allowable  emissions,  are  provided  in 
the  docket  (see  Refinery  Emissions  and 
Risk  Estimates  for  Modeled  “Allowable” 
Emissions  in  Docket  ID  Number  EPA- 
HQ-OAR-2010-0682). 

3.  How  did  we  conduct  dispersion 
modeling,  determine  inhalation 
exposvnes  and  estimate  individual  and 
population  inhalation  risks? 

Both  long-term  and  short-term 
inhalation  exposure  concentrations  and 
health  risks  from  the  source  categories 
addressed  in  this  proposal  were 
estimated  using  the  Human  Exposure 
Model  (Community  and  Sector  HEM-3 
version  1.1.0).  The  HEM-3  performs 
three  primary  risk  assessment  activities: 
(1)  Conducting  dispersion  modeling  to 
estimate  the  concentrations  of  HAP  in 
ambient  air,  (2)  estimating  long-term 
and  short-term  inhalation  exposures  to 
individuals  residing  within  50 
kilometers  (kin)  of  the  modeled 
sources'*,  and  (3)  estimating  individual 
and  |)opulalion-level  inhalation  risks 
using  the  exposure  estimates  and 
(|uantitat ive  dose-res|)ouse  iniormat ioii. 

The  air  dis|)ersion  model  used  hy  the 
I  Il'iM-O  model  (Al'iKMt  )l ))  is  one  of  the 
I'lPA’s  preferred  modids  lor  assessing 
|)olhilaut  couceutrations  from  industrial 
facilities.''  To  |)erform  the  dis|)ersion 
modeling  and  to  develo|)  the 
preliminary  risk  estimates,  IlfiM-.t 
draws  on  three  data  lihraries.  Tlu;  first 
is  a  lihrary  of  meteorological  data, 
which  is  used  for  dispersion 
calculations.  This  lihrary  includes  1 


'■'I'his  iiioli'ic  conic.s  Irdiii  llio  Itdii/.ono  Nl'ISilAI*. 
S(!<!  r>4  I  K  :i«04(i,  S(ii)l«mil)i!r  14, 

•‘U.S.  KI’A.  Kovision  totho  (Aiidclinc  on  Air 
Quality  Models:  Adoption  of  a  l‘rcfcnvd  Goncwl 
Purpose  Ih'lat  and  Complex  Terrain)  Dispersion 
Model  and  Other  Itevisions  (7(1  l''K  (>8218, 
Novombor  9,  2005). 


year  (2011)  of  hourly  surface  and  upper 
air  observations  for  824  meteorological 
stations,  selected  to  provide  coverage  of 
the  United  States  and  Puerto  Rico.  A 
second  library  of  United  States  Census 
Bureau  census  block  ^  internal  point 
locations  and  populations  provides  the 
basis  of  human  exposure  calculations 
(U.S.  Census,  2010).  In  addition,  for 
each  census  block,  the  census  library 
includes  the  elevation  and  controlling 
hill  height,  which  are  also  used  in 
dispersion  calculations.  A  third  library 
of  pollutant  unit  risk  factors  and  other 
health  benchmarks  is  used  to  estimate 
health  risks.  These  risk  factors  and 
health  benchmarks  are  the  latest  values 
recommended  by  the  EPA  for  HAP  and 
other  toxic  air  pollutants.  These  values 
are  available  at:  http://www.epa.gov/ttn/ 
atw/toxsource/ summary.html  and  are 
discussed  in  more  detail  later  in  this 
section. 

In  developing  the  risk  assessment  for 
chronic  exposures,  we  used  the 
estimated  annual  average  ambient  air 
concentrations  of  each  HAP  emitted  by 
each  source  for  which  we  have 
emissions  data  in  the  source  category. 
The  air  concentrations  at  each  nearby 
census  block  centroid  were  used  as  a 
surrogate  for  the  chronic  inhalation 
exposure  concentration  for  all  the 
people  who  reside  in  that  census  block. 
We  calculated  the  MIR  for  each  facility 
as  the  cancer  risk  associated  with  a 
continuous  lifetime  (24  hours  per  day, 

7  days  per  week,  and  52  weeks  per  year 
for  a  70-year  period)  exposure  to  the 
maximum  concentration  at  the  centroid 
of  inhabited  census  blocks.  Individual 
cancer  risks  were  calculated  by 
multiplying  the  estimated  lifetime 
exposure  to  the  ambient  concentration 
of  each  of  the  HAP  (in  micrograms  per 
cubic  meter  (pg/iir^))  hy  its  unit  risk 
estimate  (URK).  I'lie  URE  is  an  iqiper 
hound  (estimate  of  an  individnal’s 
probability  of  contracting  cancer  over  a 
lifetime  of  ex|)osnre  to  a  concentration 
of  1  microgram  of  the  pollutant  |)er 
cubic  meter  of  air.  For  residual  risk 
a.ss(!.s.smenl.s,  we  gmierally  ns(!  DPI’; 
valiKis  from  the  EPA’s  Inlegraled  Risk 
Information  .Systmn  (IKI.Sj.  For 
carcinogenic  pollnlants  witlioni  I'iPA 
IRIS  values,  we  look  to  oilier  re|)nlal)le 
sources  of  cancer  do.se-response  valncis, 
often  using  Ualifornia  I'iPA  (Uall'iPA) 
URI'i  values,  where  available.  In  cases 
where  new,  .scientifically  credible  do.se- 
res|)on.se  values  have  been  developed  in 
a  manner  consistent  with  the  I'iPA 
guidelines  and  have  undergone  a  peer 
review  jiroce.ss  similar  to  that  used  hy 
the  EPA,  we  may  use  such  dose- 


’’  A  con.siKs  block  is  tho  siniillost  goographic  aroa 
for  which  census  statistics  are  tabulated. 


response  values  in  place  of,  or  in 
addition  to,  other  values,  if  appropriate. 

We  note  here  that  several  carcinogens 
emitted  by  facilities  in  these  source 
categories  have  a  mutagenic  mode  of 
action.  For  these  compovmds,  we 
applied  the  age-dependent  adjustment 
factors  (ADAF)  described  in  the  EPA’s 
Supplemental  Guidance  for  Assessing 
Susceptibility  from  Early-Life  Exposure 
to  Carcinogens.^  This  adjustment  has 
the  effect  of  increasing  the  estimated 
lifetime  risks  for  these  pollutants  by  a 
factor  of  1.6.  Although  only  a  small 
fraction  of  the  total  polycyclic  organic 
matter  (POM)  emissions  were  reported 
as  individual  compounds,  the  EPA 
expresses  carcinogenic  potency  of  POM 
relative  to  the  carcinogenic  potency  of 
benzo[a]pyrene,  based  on  evidence  that 
carcinogenic  POM  have  the  same 
mutagenic  mode  of  action  as  does 
benzo[a]pyrene.  The  EPA’s  Science 
Policy  Council  recommends  applying 
the  ADAF  to  all  carcinogenic  polycyclic 
aromatic  hydrocarbons  (PAH)  for  which 
risk  estimates  are  based  on  potency 
relative  to  benzo[a]pyrene.  Accordingly, 
we  have  applied  the  ADAF  to  the 
benzo[a]pyrene-equivalent  mass  portion 
of  all  POM  mixtures. 

The  EPA  estimated  incremental 
individual  lifetime  cancer  risks 
associated  with  emissions  from  the 
facilities  in  the  source  categories  as  the 
sum  of  the  risks  for  each  of  the 
carcinogenic  HAP  (including  those 
classified  as  carcinogenic  to  humans, 
likely  to  be  carcinogenic  to  humans,  and 
suggestive  evidence  of  carcinogenic 
potential  -')  emitted  by  the  modeled 
sources.  Chancer  incidence  and  the 
di.stribution  of  individual  cancer  ri.sks 
for  the  population  within  50  km  of  the 
sources  wore  also  estimated  for  the 
source  categories  as  part  of  this 
a.s.sessment  hy  sinumiiig  individual 
risks.  A  distance  of  50  km  is  consi.stent 
with  both  tho  analysis  supporting  the 


"  Snpi>lenient(d  ( inidanee  lor  Assessing 
Snseeptihilitv  from  Parly  Life  Pxposnre  to 
Careinoyens.  Kisk  AnsossiikiiiI  l''()niiii,  I  I..S. 
KtivirotiiMiiiiliil  I’l'oldclioii  Agoiicv,  Wii.sliin)’,liiii,  DC. 
l':i’A/(>;i(l/K  (i:i/(lli:il'.  Mmcli  2IIII.'>.  Avnilahhi  nl 
htlp://www.epa.y,ov/ttn/atw/i:laldrens  snpplement 
fiiud.pdf. 

"'I'Ihiso  clii.s.siliciiliiiiiK  iil.so  coiiicidi)  willi  thii 
tdi  iiis  "kiidwn  ciiiciiKigdii,  |ir<)liiihld  ciircinog.dii,  iind 
|i()ssdild  ciiicinogdii,”  rdspdcti voly,  whicli  iiro  llid 
tdi'ids  iidvociddd  in  tho  I'M’A’.s  prdvidns  Cnidelines 
for  Cari:inofii:n  Itisk  Assessmeid.  piihli.shdd  in  198(> 
(51  I'K  :t:t992,  .Sdpidinlidr  24,  1981i).  .Sininning  Ihd 
risk.s  of  thdsd  individiiid  coinponndK  to  ol)tiiin  thd 
dinnnialivd  diincdr  risks  is  an  ap|)roa(:h  that  was 
I'dcoinindiiddd  liy  tl\d  KI’A's  ,SAlt  in  llidir  2(102  pdnr 
rdvidw  of  KI’A’s  National  Air  Toxics  Assdssmdnt 
(NATA)  dntitlod,  NATA — Pvaluatiny,  the  National- 
seale  Air  Toxies  Assessment  Kitffi  Data — an  SAII 
Advisory,  availalilo  at:  http://yosemite.epa.f’ov/sah/ 
sahprodaet.nsf/ 

2 1 4C6K9 1 5HH()4P1 4852.5  70CA0()7A682C/$File/ 
ecadv()2001  .pdf 
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1989  Benzene  NESHAP  (54  FR  38044, 
September  14, 1989)  and  the  limitations 
of  Gaussian  dispersion  models, 
including  AERMOD. 

To  assess  the  risk  of  non-cancer 
health  effects  from  chronic  exposures, 
we  summed  the  HQ  for  each  of  the  HAP 
that  affects  a  common  target  organ 
system  to  obtain  the  HI  for  that  target 
organ  system  [or  target  organ-specific 
HI,  TOSHI).  The  HQ  is  the  estimated 
exposure  divided  by  the  chronic 
reference  level,  which  is  a  value 
selected  from  one  of  several  sources. 

First,  the  chronic  reference  level  can  be 
the  EPA  Reference  Concentration  (RfC) 
{http://www.epa.gov/riskassessment/ 
gIossary.htm),  defined  as  “an  e.stimate 
(with  uncertainty  spanning  perhaps  an 
order  of  magnitude)  of  a  continuous 
inhalation  exposure  to  the  human 
])opulation  (including  sensitive 
subgroups)  that  is  likely  to  he  without 
au  appreciable  ri.sk  of  deleterious  effects 
during  a  lifetime.”  Alternatively,  in 
cases  where  au  KK;  from  the  EISA’s  IRIS 
database  is  not  available  or  where  the 
I'iPA  (letenuiues  that  using  a  value  other 
than  the  Kf(',  is  aj)j)ro])riate,  the  chronic 
refer(;uc(!  hivc;!  can  he  a  value  from  the 
following  j)rioriti/.ed  .sourc(;s;  (1)  The 
Agency  for  Toxic:  Suhstauces  and 
Discia.se  Kegi.stry  Miuiimuu  Risk  I.evel 
[http://www.atsdr.cdc.gov/uuis/ 
iudex.asp],  which  is  defined  as  “an 
C!stimate  of  daily  human  exposure  to  a 
hazardous  .suh.stance  that  is  likely  to  he 
without  an  appreciable  risk  ofadver.se 
non-canc;er  health  effects  (other  than 
cancer)  over  a  specified  duration  of 
exposure”;  (2)  the  CalEPA  Chronic 
Reference  Exposure  Level  (REL)  [http:// 
www.oehha.ca.gov/air/hot_spots/pdf/ 
HRAguidefinaI.pdf),  which  is  defined  as 
“the  concentration  level  (that  is 
expressed  in  units  of  pg/m^  for 
inhalation  exposure  and  in  a  dose 
expressed  in  units  of  milligram  per 
kilogram  per  day  (mg/kg-day)  for  oral 
exposures),  at  or  below  which  no 
adverse  health  effects  are  anticipated  for 
a  specified  exposure  duration”;  or  (3),  as 
noted  above,  a  scientifically  credible 
dose-response  value  that  has  been 
developed  in  a  manner  consistent  with 
the  EPA  guidelines  and  has  undergone 
a  peer  review  process  similar  to  that 
used  by  the  EPA,  in  place  of  or  in 
concert  with  other  values. 

The  EPA  also  evaluated  screening 
estimates  of  acute  exposures  and  risks 
for  each  of  the  HAP  at  the  point  of 
highest  off-site  exposure  for  each  facility 
(j.e.,  not  just  the  census  block 
centroids),  assuming  that  a  person  is 
located  at  this  spot  at  a  time  when  both 
the  peak  (hourly)  emissions  rate  and 
worst-case  dispersion  conditions  occur. 
The  acute  HQ  is  the  estimated  acute 


exposure  divided  by  the  acute  dose- 
response  value.  In  each  case,  the  EPA 
calculated  acute  HQ  values  using  best 
available,  short-term  dose-response 
values.  These  acute  dose-response 
values,  which  are  described  below, 
include  the  acute  REL,  acute  exposure 
guideline  levels  (AEGL)  and  emergency 
response  planning  guidelines  (ERPG)  for 
1-hour  exposure  durations.  As 
discussed  below,  we  used  realistic 
assumptions  based  on  knowledge  of  the 
emission  point  release  characteristics 
for  emission  rates,  and  conservative 
assumptions  for  meteorology  and 
exposure  location  for  our  acute  analysis. 

As  described  in  the  CalEPA’s  Air 
Toxics  Hot  Spots  Program  Risk 
Assessment  Guidelines,  Part  1,  The 
Determination  of  Acute  Reference 
Exposure  Levels  for  Airborne  Toxicants, 
an  acute  REL  value  [http:// 
www.ochha.ca.gov/air/pdf/acutcrcI.pdf] 
is  defined  as  “the  concentration  level  at 
or  below  which  no  adver.se  health 
(iffects  an;  autici])ated  for  a  .sj)ecified 
exposure  duration. ”  Id.  at  j)age  2.  Acute 
Ri'lL  valu(;s  are  ha.sed  on  the  mo.st 
sensitive,  relevant,  adv(;r.se  health  effect 
report(;d  in  the  |)e(;r-revi(;wed  m(;dical 
and  toxicological  literature.  Acute  RfiL 
values  are  (le.sign(;d  to  protect  the  mo.st 
sensitive  individuals  in  the  population 
through  tin;  inclusion  of  margins  of 
safety.  Becau.sc;  margins  of  .safety  an; 
incorporated  to  addre.ss  data  ga]).s  and 
uncertainties,  exceeding  the  REL  value 
does  not  automatically  indicate  an 
adver.se  health  impact. 

AECL  values  were  derived  in 
response  to  recommendations  from  the 
National  Research  Council  (NRC).  As 
described  in  Standing  Operating 
Procedures  (SOP)  of  the  National 
Advisory  Committee  on  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  [http :// www. epa.gov/oppt/ 
aegl/pubs/sop.pdf),'^^  “the  NRC’s 
previous  name  for  acute  exposure 
levels — community  emergency  exposure 
levels — ^was  replaced  by  the  term  AEGL 
to  reflect  the  broad  application  of  these 
values  to  planning,  response,  and 
prevention  in  the  community,  the 
workplace,  transportation,  the  military, 
and  the  remediation  of  Superfund 
sites.”  Id.  at  2. 

This  document  also  states  that  AEGL 
values  “represent  threshold  exposure 
limits  for  the  general  public  and  are 
applicable  to  emergency  exposures 
ranging  from  10  minutes  to  eight 
hours.”  Id.  at  2.  The  document  lays  out 
the  purpose  and  objectives  of  AEGL  by 


’“National  Academy  of  Sciences  (NAS),  2001. 
Standing  Operating  Procedures  for  Developing 
Acute  Exposure  Levels  for  Hazardous  Chemicals, 
page  2. 


stating  that  “the  primary  purpose  of  the 
AEGL  program  and  the  National 
Advisory  Committee  for  Acute  Exposure 
Guideline  Levels  for  Hazardous 
Substances  is  to  develop  guideline 
levels  for  once-in-a-lifetime,  short-term 
exposures  to  airborne  concentrations  of 
acutely  toxic,  high-priority  chemicals.” 

Id.  at  21.  In  detailing  the  intended 
application  of  AEGL  values,  the 
document  states  that  “[i]t  is  anticipated 
that  the  AEGL  values  will  be  used  for 
regulatory  and  nonregulatory  purposes 
by  U.S.  Federal  and  state  agencies  and 
possibly  the  international  community  in 
conjunction  with  chemical  emergency 
response,  planning  and  prevention 
programs.  More  specifically,  the  AEGL 
values  will  be  u.sed  for  conducting 
various  risk  a.sse.ssments  to  aid  in  the 
development  of  (;merg(;ncy 
jueparedness  and  prevention  j)lau.s,  as 
w(;ll  as  real-time  emergency  re.sj)ou.se 
actions,  for  af:cideutal  (;h(;inical  r(;leases 
at  fixed  facilili(;.s  and  from  transport 
C€UTi(;rs.”  Id.  at  31 . 

Tin;  AEGL-1  value  is  then  sp(;(;ifi(;ally 
(leiin(;(l  as  “tin;  airborne  (:on(:(;ntration 
((;xpr(;ss(;(l  as  p))ui  (|)art,s  j)(;r  million)  or 
mg/m  ‘  (milligrams  p(;r  cubic  m(;t(;r))  of 
a  substance;  above;  wbie;b  it  is  pre;elie;te;el 
tluit  the;  ge;ne;ral  ])e)])ul;itie)n,  ine:lueling 
.su.se:e;])tihle;  indiviebials,  ceeulel 
e;xpe;ri(;ne;e  ne)table  eli.sce)Uife)rt, 
irritation,  e)r  e:(;rtain  a.symptornatic 
ne)n.sense)ry  effee:t.s.  How(;ver,  the;  e;ffects 
are  not  eli.sabliug  and  are  transient  and 
re;v(;r.sihle  upon  cessatie)n  of  expo.sure.” 
Id.  at  3.  The  document  also  notes  that, 
“Airborne  concentrations  below  AEGL- 
1  represent  expo.sure  levels  that  can 
produce  mild  and  progressively 
increasing  but  transient  and 
nondisabling  odor,  taste,  and  sensory 
irritation  or  certain  asymptomatic, 
nonsensory  effects.”  Id.  Similarly,  the 
document  defines  AEGL-2  values  as 
“the  airborne  concentration  (expressed 
as  parts  per  million  or  milligrams  per 
cubic  meter)  of  a  substance  above  which 
it  is  predicted  that  the  general 
population,  including  susceptible 
individuals,  could  experience 
irreversible  or  other  serious,  long-lasting 
adverse  health  effects  or  an  impaired 
ability  to  escape.”  Id. 

ERPG  values  are  derived  for  use  in 
emergency  response,  as  described  in  the 
American  Industrial  Hygiene 
Association’s  ERP  Committee  document 
entitled,  ERPGS  Procedures  and 
Responsibilities,  which  states  that, 
“Emergency  Response  Planning 
Guidelines  were  developed  for 
emergency  planning  and  are  intended  as 
health-hased  guideline  concentrations 
for  single  exposures  to 
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chemicals.”  7d.  at  1 .  The  ERPG-1 
value  is  defined  as  “the  maximum 
airborne  concentration  below  which  it  is 
believed  that  nearly  all  individuals 
could  be  exposed  for  up  to  1  hour 
without  experiencing  other  than  mild 
transient  adverse  health  effects  or 
without  perceiving  a  clearly  defined, 
objectionable  odor.”  Id.  at  2.  Similarly, 
the  ERPG-2  value  is  defined  as  “the 
maximum  airborne  concentration  below 
which  it  is  believed  that  nearly  all 
individuals  could  be  exposed  for  up  to 
one  hour  without  experiencing  or 
developing  irreversible  or  other  serious 
health  effects  or  symptoms  which  could 
impair  an  individual’s  ability  to  take 
protective  action.”  Id.  at  1. 

As  can  bo  .seen  from  the  definitions 
above,  tbe  AEGL  and  ERPG  values 
include  tbe  similarly-defined  severity 
l(!V(!ls  1  and  2.  Eor  many  cbemicals,  a 
.s(!V(!rily  level  1  value  AECI,  or  ERlTi  has 
not  be(!n  developed  because  tlie  lyj)es  of 
(iliects  for  tb(!S(!  clnnnicals  are  not 
consistent  with  tbe  Al’iGl.-l/l'iKI’G-l 
definitions;  in  these  instances,  we 
compare  bigbcir  sev(!i  ity  level  AI'Xil.-2 
or  ERP(;-2  valiH.'S  to  onr  modeled 
ex|)osiir(!  Iev(!ls  to  .screen  for  |)otential 
acute  concerns.  Wlnai  AE(  II.-l/l'iKPt  I -1 
values  are  available,  they  iire  n.sed  in 
onr  acute  risk  a.ssci.ssments. 

Acute  KEl.  values  for  1-bonr  exj)osnr(i 
durations  arc;  typically  lower  than  tbeir 
corresponding  AECE-l  and  EKI’G-I 
vahuis.  I’iven  thongb  tbeir  definitions  an; 
slightly  different,  AEG1/-1  values  are 
often  the  .same  as  the  corresponding 
ERPG-1  values,  and  AEGL-2  values  are 
often  ecjual  to  ERPG— 2  values. 

Maximum  HQ  values  from  our  acute 
screening  risk  as.sessments  typically 
result  when  basing  them  on  the  acute 
REL  value  for  a  particular  pollutant.  In 
cases  where  our  maximum  acute  HQ 
value  exceeds  1,  we  also  report  the  HQ 
value  based  on  the  next  highest  acute 
dose-response  value  (usually  the  AEGL- 
1  and/or  the  ERPG— 1  value). 

To  develop  screening  estimates  of 
acute  exposures  in  the  absence  of  hourly 
emissions  data,  generally  we  first 
develop  estimates  of  maximum  hourly 
emissions  rates  by  multiplying  the 
average  actual  annual  hourly  emissions 
rates  by  a  default  factor  to  cover 
routinely  variable  emissions.  However, 
for  the  petroleum  refineries  category,  we 
incorporated  additional  information  and 
process  knowledge  in  order  to  better 
characterize  acute  emissions,  as 
described  below.  The  ICR  included 


”  ERP  Committee  Procedures  and 
Responsibilities.  November  1,  2006.  American 
Industrial  Hygiene  Association.  Available  at 
https://www.aiha.org/get-involved/AlHAGuideline 
Foundation /EmergencyResponsePlanning 
Guidelines/Documents/ERP-SOPs2006.pdf. 


input  fields  for  both  annual  emissions 
and  maximum  hourly  emissions.  The 
maximum  hourly  emission  values  were 
often  left  blank  or  appeared  to  be 
reported  in  units  other  than  those 
required  for  this  emissions  field 
(pounds  per  hour).  Consequently, 
instead  of  relying  on  the  inadequate 
data  provided  in  response  to  the  ICR,  we 
elected  to  estimate  the  hourly  emissions 
based  on  the  reported  annual  emissions 
(converted  to  average  hourly  emissions 
in  terms  of  pounds  per  hour)  and  then 
to  apply  an  escalation  factor, 
considering  the  different  types  of 
emission  sources  and  their  inherent 
variability,  in  order  to  calculate 
maximum  hourly  rates.  For  sources  with 
relatively  continuous  operations  and 
.steady  .state  emi.ssions,  such  as  FGGU, 
sulfur  recovery  plants,  and  continuous 
catalytic  reformers,  a  factor  of  2  was 
used  to  e.stimate  tbe  maximum  bourly 
rat(!.s  from  tbe  average;  bourly  (anissiou 
rales,  luer  .sourc(;.s  with  r(;lativ(;ly 
contimiou.s  emissions,  but  witb  more 
variability,  like  storage  tanks  and 
wa.stewal(;r  systems,  a  factor  of  4  was 
u.s(;(l  to  e.stimate  tbe  maximum  bourly 
r;il(;.s  from  the  average;  beeurly  e;iui.s.sie)u 
rate;.s.  Fe>r  ne)n-e:e)nl imie)ei.s  e;mis.sie)n 
.se)ure:e;s  with  meere;  viiriabilily,  .sue:b  .is 
DGIJ,  e;ye;lie:  GKU,  .se;mi-re;ge;ne;ralive; 
GHIJ,  iiiiel  tnm.sie;r  <mel  leKieliiig 
e)])e;ralie)u.s,  tbe  numbe;r  eef  beeurs  in  tbe; 
ve;nling  cycle;  anel  tbe  variability  of 
e;mi.ssie)ns  (;xp(;cte;d  in  that  cycle  w(;re 
used  to  dete;rmine  the  e;scalation  facteer 
for  each  emissions  source.  The 
(;scalation  factors  for  thejse  proce.sses 
range  from  10  to  60.  For  more  detail 
regarding  escalation  factors  and  the 
rationale  for  their  selection,  see 
Derivation  of  Hourly  Emission  Rates  for 
Petroleum  Refinery  Emission  Sources 
Used  in  the  Acute  Risk  Analysis, 
available  in  the  docket  for  this 
rulemaking  (Docket  ID  Number  EPA- 
HQ-OAR-2010-0682). 

As  part  of  our  acute  risk  assessment 
process,  for  cases  where  acute  HQ 
values  from  the  screening  step  were  less 
than  or  equal  to  1  (even  under  the 
conservative  assumptions  of  the 
screening  analysis),  acute  impacts  were 
deemed  negligible  and  no  further 
analysis  was  performed.  In  cases  where 
an  acute  HQ  from  the  screening  step 
was  greater  than  1,  additional  site- 
specific  data  were  considered  to 
develop  a  more  refined  estimate  of  the 
potential  for  acute  impacts  of  concern. 
For  these  source  categories,  the  data 
refinements  employed  consisted  of 
using  the  site-specific  facility  layout  to 
distinguish  facility  property  from  an 
area  where  the  public  could  be  exposed. 
These  refinements  are  discussed  more 


fully  in  the  Draft  Residual  Risk 
Assessment  for  the  Petroleum  Refining 
Source  Sector,  which  is  available  in  the 
docket  for  this  rulemaking  (Docket  ID 
Number  EPA-HQ-OAR-201 0-0682). 
Ideally,  we  would  prefer  to  have 
continuous  measurements  over  time  to 
see  how  the  emissions  vary  by  each 
hour  over  an  entire  year.  Having  a 
frequency  distribution  of  hourly 
emissions  rates  over  a  year  would  allow 
us  to  perform  a  probabilistic  analysis  to 
estimate  potential  threshold 
exceedances  and  their  frequency  of 
occurrence.  Such  an  evaluation  could 
include  a  more  complete  stati.stical 
treatment  of  the  key  parameters  and 
elements  adopted  in  this  screening 
analysis.  Recognizing  that  this  level  of 
data  is  rarely  available,  we  in.stead  roly 
on  tbe  nudtiplier  apjmiach. 

To  better  (Hiaractorize  tbe  j)otential 
h(;altb  risks  as.sociat(;d  witb  estiinat(;d 
acute  (;xpo.sur(;.s  to  1  lAP,  and  in 
n;spon.s(;  to  a  k(;y  r(;(:onnn(;ndation  from 
tin;  .SAM’s  p(;(;r  n;vi(;w  of  tin;  IsPA’s  KTK 
risk  a.s.s(;ssin(;nt  in(;lbodologi(;s,'^  w(; 
g(;n(;rally  (;xamin(;  a  wid(;r  range;  of 
available;  acute;  be;altb  me;trie:.s  [e.g..  Kid,, 
Al'iGI.)  tbiin  we;  ele;  leer  enir  eibreenie:  risk 
as.se;s.sine;nl.s.  This  is  in  re;.s|)e)nse;  le;  tbe; 
.SAM’s  ae;knowle;elge;nie;nl  llial  lbe;re;are; 
ge;ne;rally  meere;  data  gaps  :ni(l 
ine:e)n.siste;ncie;.s  in  acute;  re;fe;re;nce; 
valn(;s  tban  tlie;re;  are;  in  cbreniic 
re;fi;renc(;  values.  In  .seeme;  ca.s(;s,  e.g., 
wb(;n  Reference  Value  Arrays  for  HAP 
have  be;(;n  developed,  we  consid(;r 
additional  acute  valne;s  [i.e., 
occupational  and  international  vahu;.s) 
to  provide  a  more  complete  risk 
cbaracterization. 

4.  How  did  we  conduct  the 
multipathway  exposure  and  risk 
screening? 

The  EPA  conducted  a  screening 
analysis  examining  the  potential  for 
significant  human  health  risks  due  to 
exposures  via  routes  other  than 
inhalation  [i.e.,  ingestion).  We  first 
determined  whether  any  sources  in  the 
source  categories  emitted  any  hazardous 
air  pollutants  known  to  be  persistent 
and  bio-accumulative  in  the 
environment  (PB-HAP).  The  PB-HAP 
compounds  or  compound  classes  are 


The  SAB  peer  review  of  RTR  Risk  Assessment 
Methodologies  is  available  at:  http:// 
yosemite.epa.gov/sab/sabproduct.nsf/ 
4AB3966E263D943A8525771F006683Sl/$File/EPA- 
SAB- 1 0-007-unsigned.pdf. 

’3  U.S.  EPA.  (2009)  Chapter  2.9  Chemical  Specific 
Reference  Values  for  Formaldehyde  in  Graphical 
Arrays  of  Chemical-Specific  Health  Effect  Reference 
Values  for  Inhalation  Exposures  (Final  Report).  U.S. 
Environmental  Protection  Agency,  Washington,  DC, 
EPA/600/R-09/061,  and  available  on-line  at 
http  ://cfpub .  epa.gov/ n  cea/cfm/ 
recordisplay.cfm?deid=21 1003 . 
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identified  for  the  screening  from  the 
EPA’s  Air  Toxics  Risk  Assessment 
Library  (available  at  http:// 
www.epa.gov/ttn/fera/risk_atra_ 
voh.html). 

For  the  petroleum  refinery  source 
categories,  we  identified  emissions  of 
cadmium  compounds,  chlorinated 
dibenzodioxins  and  furans  (CDDF),  lead 
compounds,  mercury  compounds, 
polychlorinated  biphenyls  (PCB),  and 
polycylic  organic  matter  (POM). 

Because  PB-HAP  are  emitted  by  at  least 
one  facility,  we  proceeded  to  the  second 
step  of  the  evaluation.  In  this  step,  we 
determined  whether  the  facility-specific 
emission  rates  of  each  of  the  emitted 
PB-HAP  were  large  enough  to  create  the 
potential  for  significant  non-inhalation 
human  health  risks  under  reasonable 
worst-case  conditions.  To  facilitate  this 
step,  we  developed  emissions  rate 
screening  levels  for  each  PB-HAP  using 
a  hypothetical  upper-end  screening 
exposure  scenario  developed  for  use  in 
conjunction  with  the  EPA’s  “Total  Risk 
Integrated  Methodology.  Fate, 

Transport,  and  Ecological  Exposure’’ 
(TRIM.FaTE)  model.  We  conducted  a 
sensitivity  analysis  on  the  screening 
scenario  to  ensure  that  its  key  design 
parameters  would  represent  the  upper 
end  of  the  range  of  possible  values,  such 
that  it  would  represent  a  conservative 
but  not  impossible  scenario.  The 
facility-specific  emissions  rates  of  each 
of  the  PB-HAP  were  compared  to  their 
corresponding  emission  rate  screening 
values  to  assess  the  potential  for 
significant  human  health  risks  via  non¬ 
inhalation  pathways.  We  call  this 
application  of  the  TRIM.FaTE  model  the 
Tier  I  TRIM-  Screen  or  Tier  I  screen. 

For  the  purpose  of  developing 
emissions  rates  for  our  Tier  I  TRIM- 
Screen,  we  derived  emission  levels  for 
each  PB-HAP  (other  than  lead)  at  which 
the  maximum  excess  lifetime  cancer 
risk  would  be  1-in-l  million  or,  for  HAP 
that  cause  non-cancer  health  effects,  the 
maximum  HQ  would  be  1.  If  the 
emissions  rate  of  any  PB-HAP  exceeds 
the  Tier  I  screening  emissions  rate  for 
any  facility,  we  conduct  a  second 
screen,  which  we  call  the  Tier  II  TRIM- 
screen  or  Tier  II  screen.  In  the  Tier  II 
screen,  the  location  of  each  facility  that 
exceeded  the  Tier  I  emission  rate  is  used 
to  refine  the  assumptions  associated 
with  the  environmental  scenario  while 
maintaining  the  exposure  scenario 
assumptions.  We  then  adjust  the  risk- 
based  Tier  I  screening  level  for  each  PB- 
HAP  for  each  facility  based  on  an 
understanding  of  how  exposure 
concentrations  estimated  for  the 
screening  scenario  change  with 
meteorology  and  environmental 
assumptions.  PB-HAP  emissions  that  do 


not  exceed  these  new  Tier  11  screening 
levels  are  considered  to  pose  no 
unacceptable  risks.  When  facilities 
exceed  the  Tier  II  screening  levels,  it 
does  not  mean  that  multi-pathway 
impacts  are  significant,  only  that  we 
cannot  rule  out  that  possibility  based  on 
the  results  of  the  screen.  These  facilities 
may  be  further  evaluated  for  multi¬ 
pathway  risks  using  the  TRIM.FaTE 
model. 

In  evaluating  the  potential  for  multi¬ 
pathway  risk  from  emissions  of  lead 
compounds,  rather  than  developing  a 
screening  emissions  rate  for  them,  we 
compared  modeled  maximum  estimated 
chronic  inhalation  exposures  with  the 
level  of  the  current  National  Ambient 
Air  Quality  Standards  (NAAQS)  for 
lead.^"*  Values  below  the  level  of  the 
primary  (health-based)  lead  NAAQS 
were  considered  to  have  a  low  potential 
for  multi-pathway  risk. 

For  furtWr  information  on  the  multi¬ 
pathway  analysis  approach,  see  the 
Draft  Residual  Risk  Assessment  for  the 
Petroleum  Refining  Source  Sector, 
which  is  available  in  the  docket  for  this 
action  (Docket  ID  Number  EPA-HQ- 
OAR-2010-0682). 

5.  How  did  we  assess  risks  considering 
emissions  control  options? 

In  addition  to  assessing  baseline 
inhalation  risks  and  screening  for 
potential  multipathway  risks,  we  also 
estimated  risks  considering  the  potential 
emission  reductions  that  would  be 
achieved  by  the  control  options  under 
consideration.  We  used  the  same 
emissions  inventory  that  we  used  for  the 
risk  modeling  and  applied  emission 
reduction  estimates  for  the  control 
options  we  are  proposing  to  calculate 
the  post-control  risk.  We  note  that  for 
storage  vessels,  in  response  to  the  ICR 
some  facilities  reported  emissions  for 
their  tank  farm  or  a  group  of  storage 
vessels  rather  than  for  each  individual 
storage  vessel.  In  order  to  calculate 
emissions  for  each  storage  vessel,  we 
used  unit-specific  data  from  the  ICR  to 
estimate  the  pre-  and  post-control 


In  doing  so,  EPA  notes  that  the  legal  standard 
for  a  primary  NAAQS — that  a  standard  is  requisite 
to  protect  public  health  and  provide  an  adequate 
margin  of  safety  (CAA  Section  109(b)) — differs  from 
the  Section  112(f)  standard  (requiring  among  other 
things  that  the  standard  provide  an  “ample  margin 
of  safety”).  However,  the  lead  NAAQS  is  a 
reasonable  measure  of  determining  risk 
acceptability  (f.e.,  the  first  step  of  the  Benzene 
NESHAP  analysis)  since  it  is  designed  to  protect  the 
most  susceptible  group  in  the  human  population — 
children,  including  children  living  near  major  lead 
emitting  sources.  73  FR  67002/3;  73  FR  67000/3;  73 
FR  67005/1,  November  12,  2008.  In  addition, 
applying  the  level  of  the  primary  lead  NAAQS  at 
the  risk  acceptability  step  is  conservative,  since  that 
primary  lead  NAAQS  reflects  an  adequate  margin 
of  safety. 


omissions  based  on  the  operating 
characteristics  and  controls  reported  for 
each  unit.  For  example,  HAP  emissions 
from  each  storage  vessel  were  estimated 
based  on  the  size,  contents,  and  controls 
reported  for  that  storage  vessel.  If 
additional  controls  would  be  necessary 
to  comply  with  proposed  requirements 
for  storage  vessels,  the  HAP  emissions 
were  again  estimated  based  on  the 
upgraded  controls.  The  pre-  and  post¬ 
control  emissions  were  summed  across 
all  storage  vessels  at  the  facility  to 
determine  a  facility-specific  emission 
reduction  factor.  The  facility-specific 
emission  reduction  factor  was  then  used 
to  adjust  the  emissions  for  each  of  the 
pollutants  reported  for  storage  vessels  at 
that  facility  to  account  for  the  post¬ 
control  emissions.  In  this  manner,  the 
expected  emission  reductions  were 
applied  to  the  specific  HAP  and 
emission  points  in  the  source  category 
dataset  to  develop  corresponding 
estimates  of  risk  and  incremental  risk 
reductions.  The  resulting  emission  file 
used  for  post-control  risk  analysis  is 
available  in  the  docket  for  this  action 
(Docket  ID  Number  EPA-HQ-OAR- 
2010-0682). 

6.  How  did  we  conduct  the 
environmental  risk  screening 
assessment? 

a.  Adverse  Environmental  Effect 

The  EPA  has  developed  a  screening 
approach  to  examine  the  potential  for 
adverse  environmental  effects  as 
required  under  section  112(f)(2)(A)  of 
the  CAA.  Section  112(a)(7)  of  the  CAA 
defines  “adverse  environmental  effect” 
as  “any  significant  and  widespread 
adverse  effect,  which  may  reasonably  be 
anticipated,  to  wildlife,  aquatic  life,  or 
other  natural  resources,  including 
adverse  impacts  on  populations  of 
endangered  or  threatened  species  or 
significant  degradation  of 
environmental  quality  over  broad 
areas.” 

b.  Environmental  HAP 

The  EPA  focuses  on  seven  HAP, 
which  we  refer  to  as  “environmental 
HAP,”  in  its  screening  analysis:  five  PB- 
HAP  and  two  acid  gases.  The  five  PB- 
HAP  are  cadmium,  dioxins/furans, 

POM,  mercury  (both  inorganic  mercury 
and  methyl  mercury)  and  lead 
compounds.  The  two  acid  gases  are  HCl 
and  HF.  The  rationale  for  including 
these  seven  HAP  in  the  environmental 
risk  screening  analysis  is  presented 
below. 

HAP  that  persist  and  bioaccumulate 
are  of  particular  environmental  concern 
because  they  accumulate  in  the  soil, 
sediment  and  water.  The  PB-HAP  are 
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taken  up,  through  sediment,  soil,  water, 
and/or  ingestion  of  other  organisms,  hy 
plants  or  animals  (e.g.,  small  fish)  at  the 
l)ottom  of  the  food  chain.  As  larger  and 
larger  predators  consume  these 
organisms,  concentrations  of  the  PB- 
llAP  in  the  animal  tissues  increases  as 
does  the  potential  for  adver.se  effects. 

The  five  PB-HAP  we  evaluate  as  part  of 
our  screening  analysis  account  for  99.8 
percent  of  all  PB-HAP  emissions 
nationally  from  stationary  sources  (on  a 
ma.ss  basis  from  the  2005  National 
Emissions  Inventory  (NEI)). 

In  addition  to  accounting  for  almost 
all  of  the  mass  of  PB-HAP  emitted,  we 
note  that  the  TRIM. Fate  model  that  we 
use  to  evaluate  multipathway  risk 
allows  us  to  estimate  concentrations  of 
cadmium  compounds,  dioxins/furans, 
POM  and  mercury  in  soil,  sediment  and 
water.  For  lead  compounds,  we 
currently  do  not  have  the  ability  to 
calculate  these  concentrations  using  the 
TRIM. Fate  model.  Therefore,  to  evaluate 
the  potential  for  adverse  environmental 
effects  from  lead,  we  compare  the 
estimated  HEM-modeled  exposures 
from  the  source  category  emissions  of 
lead  with  the  level  of  the  secondary 
NAAQS  for  lead.^^  We  consider  values 
below  the  level  of  the  secondary  lead 
NAAQS  to  be  unlikely  to  cause  adverse 
environmental  effects. 

Due  to  their  well-documented 
potential  to  cause  direct  damage  to 
terrestrial  plants,  we  include  two  acid 
gases,  HCl  and  HF,  in  the  environmental 
screening  analysis.  According  to  the 
2005  NEI,  HCl  and  HF  accovmt  for  about 
99  percent  (on  a  mass  basis)  of  the  total 
acid  gas  HAP  emitted  by  stationary 
sources  in  the  U.S.  In  addition  to  the 
potential  to  cause  direct  damage  to 
plants,  high  concentrations  of  HF  in  the 
air  have  been  linked  to  fluorosis  in 
livestock.  Air  concentrations  of  these 
HAP  are  already  calculated  as  part  of 
the  human  multipathway  exposure  and 
risk  screening  analysis  using  the  HEM3- 
AERMOD  air  dispersion  model,  and  we 
are  able  to  use  the  air  dispersion 
modeling  results  to  estimate  the 
potential  for  an  adverse  environmental 
effect. 

The  EPA  acknowledges  that  other 
HAP  beyond  the  seven  HAP  discussed 
above  may  have  the  potential  to  cause 
adverse  environmental  effects. 
Therefore,  the  EPA  may  include  other 


The  secondary  lead  NAAQS  is  a  reasonable 
measure  of  determining  whether  there  is  an  adverse 
environmental  effect  since  it  was  established 
considering  “effects  on  soils,  water,  crops, 
vegetation,  man-made  materials,  animals,  wildlife, 
weather,  visibility  and  climate,  damage  to  and 
deterioration  of  property,  and  hazards  to 
transportation,  as  well  as  effects  on  economic 
values  and  on  j)ersonal  comfort  and  well-being.” 


relevant  HAP  in  its  environmental  risk 
screening  in  the  future,  as  modeling 
science  and  resources  allow.  The  EPA 
invites  comment  on  the  extent  to  which 
other  HAP  emitted  by  the  source 
categories  may  cause  adverse 
environmental  effects.  Such  information 
should  include  references  to  peer- 
reviewed  ecological  effects  benchmarks 
that  are  of  sufficient  quality  for  making 
regulatory  decisions,  as  well  as 
information  on  the  presence  of 
organisms  located  near  facilities  within 
the  source  categories  that  such 
benchmarks  indicate  could  be  adversely 
affected. 

c.  Ecological  Assessment  Endpoints  and 
Benchmarks  for  PB-HAP 

An  important  consideration  in  the 
development  of  the  EPA’s  screening 
methodology  is  the  selection  of 
ecological  assessment  endpoints  and 
benchmarks.  Ecological  assessment 
endpoints  are  defined  by  the  ecological 
entity  (e.g.,  aquatic  communities 
including  fish  and  plankton)  and  its 
attributes  (e.g.,  frequency  of  mortality). 
Ecological  assessment  endpoints  can  be 
established  for  organisms,  populations, 
communities  or  assemblages,  and 
ecosystems. 

For  PB-HAP,  we  evaluated  the 
following  community-level  ecological 
assessment  endpoints  to  screen  for 
organisms  directly  exposed  to  HAP  in 
soils,  sediment  and  water: 

•  Local  terrestrial  communities  (i.e., 
soil  invertebrates,  plants)  and 
populations  of  small  birds  and 
mammals  that  consume  soil 
invertebrates  exposed  to  PB-HAP  in  the 
surface  soil. 

•  Local  benthic  (i.e.,  bottom  sediment 
dwelling  insects,  amphipods,  isopods 
and  crayfish)  communities  exposed  to 
PB-HAP  in  sediment  in  nearby  water 
bodies. 

•  Local  aquatic  (water-column) 
communities  (including  fish  and 
plankton)  exposed  to  PB-HAP  in  nearby 
surface  waters. 

For  PB-HAP,  we  also  evaluated  the 
following  population-level  ecological 
assessment  endpoint  to  screen  for 
indirect  HAP  exposures  of  top 
consumers  via  the  bioaccumulation  of 
HAP  in  food  chains. 

•  Piscivorous  {i.e.,  fish-eating) 
wildlife  consuming  PB-HAP- 
contaminated  fish  from  nearby  water 
bodies. 

For  cadmium  compounds,  dioxins/ 
furans,  POM  and  mercury,  we  identified 
the  available  ecological  benchmarks  for 
each  assessment  endpoint.  An 
ecological  benchmark  represents  a 
concentration  of  HAP  (e.g.,  0.77 
micrograms  of  HAP  per  liter  of  water) 


that  has  been  linked  to  a  particidar 
environmental  effect  level  (e.g.,  a  no¬ 
observed-adverse-effect  level  (NOAEL)) 
through  scientific  study.  For  PB-HAP 
we  identified,  where  po.ssible, 
ec;ological  benchmarks  at  the  following 
effect  levels: 

•  Probable  effect  level  (PEL):  Level 
above  which  adverse  effects  are 
expected  to  occur  frequently. 

•  Lowest-observed-adverse-effect 
level  (LOAEL):  The  lowest  exposure 
level  tested  at  which  there  are 
biologically  significant  increases  in 
frequency  or  severity  of  adverse  effects. 

•  No-observed-adverse-effect  level 
(NOAEL):  The  highest  exposure  level 
tested  at  which  there  are  no  biologically 
significant  increases  in  the  frequency  or 
severity  of  adverse  effect. 

We  established  a  hierarchy  of 
preferred  benchmark  sovuces  to  allow 
selection  of  benchmarks  for  each 
environmental  HAP  at  each  ecological 
assessment  endpoint.  In  general,  the 
EPA  sources  that  are  used  at  a 
programmatic  level  (e.g..  Office  of 
Water,  Superfund  Program.)  were  used, 
if  available.  If  not,  the  EPA  benchmarks 
used  in  regional  programs  (e.g.. 
Superfund)  were  used.  If  benchmarks 
were  not  available  at  a  programmatic  or 
regional  level,  we  used  benchmarks 
developed  by  other  federal  agencies 
(e.g.,  NOAA)  or  state  agencies. 

Benchmarks  for  all  effect  levels  are 
not  available  for  all  PB-HAP  and 
assessment  endpoints.  In  cases  where 
multiple  effect  levels  were  available  for 
a  particular  PB-HAP  and  assessment 
endpoint,  we  use  all  of  the  available 
effect  levels  to  help  us  to  determine 
whether  ecological  risks  exist  and,  if  so, 
whether  the  risks  could  be  considered 
significant  and  widespread. 

d.  Ecological  Assessment  Endpoints  and 
Benchmarks  for  Acid  Gases 

The  environmental  screening  analysis 
also  evaluated  potential  damage  and 
reduced  productivity  of  plants  due  to 
direct  exposure  to  acid  gases  in  the  air. 
For  acid  gases,  we  evaluated  the 
following  ecological  assessment 
endpoint: 

•  Local  terrestrial  plant  communities 
with  foliage  exposed  to  acidic  gaseous 
HAP  in  the  air. 

The  selection  of  ecological 
benchmarks  for  the  effects  of  acid  gases 
on  plants  followed  the  same  approach 
as  for  PB-HAP  [i.e.,  we  examine  all  of 
the  available  chronic  benchmarks).  For 
HCl,  the  EPA  identified  chronic 
benchmark  concentrations.  We  note  that 
the  benchmark  for  chronic  HCl  exposure 
to  plants  is  greater  than  the  reference 
concentration  for  chronic  inhalation 
exposure  for  human  health.  This  means 
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that  where  EPA  includes  regulatory 
requirements  to  prevent  an  exceedance 
of  the  reference  concentration  for 
human  health,  additional  analyses  for 
adverse  environmental  effects  of  HCl 
would  not  be  necessary. 

For  HF,  EPA  identified  chronic 
benchmark  concentrations  for  plants 
and  evaluated  chronic  exposures  to 
plants  in  the  screening  analysis.  High 
concentrations  of  HF  in  the  air  have  also 
been  linked  to  fluorosis  in  livestock. 
However,  the  HF  concentrations  at 
which  fluorosis  in  livestock  occur  are 
higher  than  those  at  which  plant 
damage  begins.  Therefore,  the 
benchmarks  for  plants  are  protective  of 
both  plants  and  livestock. 

e.  Screening  Methodology 

For  the  environmental  risk  screening 
analysis,  the  EPA  first  determined 
whether  any  petroleum  refineries 
emitted  any  of  the  seven  environmental 
HAP.  For  the  petroleum  refinery  source 
categories,  we  identified  emissions  of 
cadmium,  dioxins/furans,  POM, 
mercury  (both  inorganic  mercury  and 
methyl  mercury),  lead,  HCl  and  HF. 

Because  one  or  more  of  the  seven 
environmental  HAP  evaluated  are 
emitted  by  at  least  one  petroleum 
refinery,  we  proceeded  to  the  second 
step  of  the  evaluation. 

f.  PB-HAP  Methodology 

For  cadmium,  mercury,  POM  and 
dioxins/furans,  the  environmental 
screening  analysis  consists  of  two  tiers, 
while  lead  is  analyzed  differently  as 
discu.ssed  earlier.  In  the  first  tier,  we 
det(!rmin(;d  whether  the  maximum 
facility-.sj)ecific  emission  rates  of  (iach  of 
the  emitted  environmental  HAl’  wtin; 
large  enough  to  create;  tlie  ])ot(;ntial  for 
adv(;rs(;  environm(;ntal  (;He(:ts  nnd(;r 
r(;asonal)le  worst-case;  e;nvironine;nt<il 
e:onelit ions.  The;se;  are;  the;  .same; 
e;nvire)nme;ntal  e:e)nelitie)ns  iise;el  in  the; 
Inmiiin  nndtipatliway  e;xposnre;  anei  risk 
.se:re;e;ning  aindysis. 

'I’e;  lae;ilitate;  this  sle;p,  'I'KIM.Fa’I'I'i  was 
run  her  e;ae:h  PB-IIAl’  nnele;r 
hype)lhe;tie:id  e;nvire)nmental  exeneiitieeiis 
ele;signe;el  tee  j)re)viele;  e:e)n.se;rviitive;ly  liigli 
I  lAP  e:e)ne;entnitie)ns.  The  meeelel  was  .se;t 
te)  maximize  runoff  freem  te;rrestrial 
j)are:els  into  the  modeleel  lake,  whie:h  in 
turn,  maximized  the  chemie:al 
concemtrations  in  the  water,  the 
sediments,  and  the  fish.  'I’he  rexsuiting 
media  concentrations  were  then  used  to 
hack-calculate  a  screening  threshold 
emission  rate  that  corresponded  to  the 
relevant  exposure  benchmark 
concentration  value  for  each  assessment 
endpoint.  To  assess  emissions  from  a 
facility,  the  reported  emission  rate  for 
each  PB-HAP  was  compared  to  the 


screening  threshold  emission  rate  for 
that  PB-HAP  for  each  assessment 
endpoint.  If  emissions  from  a  facility  do 
not  exceed  the  Tier  I  threshold,  the 
facility  “passes”  the  screen,  and 
therefore,  is  not  evaluated  further  under 
the  screening  approach.  If  emissions 
from  a  facility  exceed  the  Tier  I 
threshold,  we  evaluate  the  facility 
further  in  Tier  II. 

In  Tier  II  of  the  environmental 
screening  analysis,  the  screening 
emission  thresholds  are  adjusted  to 
account  for  local  meteorology  and  the 
actual  location  of  lakes  in  the  vicinity  of 
facilities  that  did  not  pass  the  Tier  I 
screen.  The  modeling  domain  for  each 
facility  in  the  Tier  II  analysis  consists  of 
eight  octants.  Each  octant  contains  five 
modeled  soil  concentrations  at  various 
distances  from  the  facility  (5  soil 
concentrations  x  8  octants  =  total  of  40 
soil  concentrations  per  facility)  and  one 
lake  with  modeled  concentrations  for 
water,  sediment  and  fish  tissue.  In  the 
Tier  II  environmental  risk  screening 
analysis,  the  40  soil  concentration 
points  are  averaged  to  obtain  an  average 
soil  concentration  for  each  facility  for 
each  PB-HAP.  For  the  water,  sediment 
and  fish  tissue  concentrations,  the 
highest  value  for  each  facility  for  each 
pollutant  is  used.  If  emission 
concentrations  from  a  facility  do  not 
exceed  the  Tier  II  threshold,  the  facility 
passes  the  screen,  and  is  typically  not 
evaluated  further.  If  emissions  from  a 
facility  exceed  the  Tier  11  threshold,  the 
facility  does  not  pass  the  screen  and, 
therefore,  may  have  the  ])otential  to 
cause  adverse  environmental  effects. 
Snell  facilities  are  evaluated  further  to 
investigate  factors  such  as  the 
magnitude;  and  ctu)ract(;ristics  of  tlx; 
ar(;a  of  (;xc(;(;danc(;. 

g.  Acid  (las  M(;thodology 

The;  (;nvironin(;ntal  .scr(;(;uiug  analysis 
(;valnat(;.s  tin;  |)ot(;ntial  phylotoxicity 
and  r(;duc(;d  |)roductivity  of  |)lants  dm; 
to  chronic  (;x|)o.snr(;  to  acid  ga.s(;.s.  'I'ln; 
(;nvironm(;ntal  risk  .scr(;(;ning 
m(;tliodology  for  acid  gas(;s  is  a  single;- 
li(;r  .scr(;(;n  that  conipar(;s  tin;  av(;rag(; 
off-sit(;  amhi(;nt  air  conc(;ntration  ov(;r 
the  modeling  domain  to  (icological 
h(;nchmarks  for  each  of  the  acid  gases. 
Because  air  concentrations  are 
c:ompared  directly  to  the  ecological 
benchmarks,  emission-based  thresholds 
are  not  calculated  for  acid  gases  as  they 
are  in  the  ecological  risk  screening 
methodology  for  PB-HAP. 

For  purposes  of  ecological  risk 
screening,  EPA  identifies  a  potential  for 
adverse  environmental  effects  to  plant 
communities  from  exposure  to  acid 
gases  when  the  average  concentration  of 
the  HAP  around  a  facility  exceeds  the 


LOAEL  ecological  benchmark.  In  such 
cases,  we  further  investigate  factors 
such  as  the  magnitude  and 
characteristics  of  the  area  of  exceedance 
[e.g.,  land  use  of  exceedance  area,  size 
of  exceedance  area)  to  determine  if  there 
is  an  adverse  environmental  effect. 

For  further  information  on  the 
environmental  screening  analysis 
approach,  see  section  IV.C.5  of  this 
preamble  and  the  Draft  Residual  Risk 
Assessment  for  the  Petroleum  Refining 
Source  Sector,  which  is  available  in  the 
docket  for  this  action  (Docket  ID 
Number  EPA-HQ-OAR-2010-0682). 

7.  How  did  we  conduct  facility-wide 
assessments? 

To  put  the  source  category  risks  in 
context,  following  the  assessment 
approach  outlined  in  the  SAB  (2010) 
review,  we  examine  the  risks  from  the 
entire  “facility,”  where  the  facility 
includes  all  HAP-emitting  operations 
within  a  contiguous  area  and  under 
common  control.  In  other  words,  we 
examine  the  HAP  emissions  not  only 
from  the  source  category  emission 
points  of  interest,  but  also  emissions  of 
HAP  from  all  other  emission  sources  at 
the  facility  for  which  we  have  data. 

The  emissions  inventories  provided 
in  response  to  the  ICR  included 
emissions  information  for  all  emission 
sources  at  the  facilities  that  are  part  of 
the  refineries  source  categories. 
Generally,  only  a  few  emission  sources 
located  at  refineries  are  not  subject  to 
either  Refinery  MACT  1  or  2;  the  mo.st 
notable  are  boilers,  process  heaters  and 
internal  cxnnhustion  engines,  which  are 
addr(;s.sed  by  other  MACH’  standards. 

W(;  analyzed  risks  diu;  to  tlu; 
inhalation  of  I  lAP  that  are  (;nntt(;d 
“facility-wid(;”  for  tin;  popnlalions 
r(;.siding  within  .50  kin  ol  (;ach  facility, 
consi.st(;nt  with  tin;  nn;thods  n.s(;d  for 
tin;  sonrci;  cal(;gory  analysis  d(;.scrih(;d 
ahovi;.  For  th(;s(;  facility  widi;  risk 
analy.s(;s,  tin;  inod(;l(;d  sonrci;  cal(;gory 
risks  W(;r<;  com|)ar(;d  to  tin;  facility  widi; 
risks  to  d(;t(;rnnn(;  tin;  portion  of  facility- 
wid(;  risks  that  could  In;  atlrihnl(;d  to 
(;ach  of  tin;  source  cal(;gori(;s  addr(;.ss(;d 
in  this  jiroposal.  Wi;  s]n;cifically 
(;xamin(;d  tlu;  facility  that  was 
associat(;d  with  the  highest  estimates  of 
risk  and  determined  the  percentage  of 
that  risk  attributable  to  the  source 
category  of  interest.  The  Draft  Residual 
Risk  Assessment  for  the  Petroleum 
Refining  Source  Sector  available 
through  the  docket  for  this  action 
(Docket  ID  Number  EPA-HQ-OAR- 
2010-0682)  provides  the  methodology 
and  results  of  the  facility-wide  analyses, 
including  all  facility-wide  risks  and  the 
percentage  of  source  category 
contribution  to  facility-wide  risks. 
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8.  How  did  we  consider  uncertainties  in 
risk  assessment? 

In  the  Benzene  NESHAP  we 
concluded  that  risk  estimation 
uncertainty  should  be  considered  in  our 
decision-making  under  the  ample 
margin  of  safety  framework.  Uncertainty 
and  the  potential  for  bias  are  inherent  in 
all  risk  assessments,  including  those 
performed  for  this  proposal.  Although 
uncertainty  exists,  we  believe  that  our 
approach,  which  used  conservative 
tools  and  assumptions,  ensures  that  our 
decisions  are  health  protective  and 
environmentally  protective.  A  brief 
discussion  of  the  uncertainties  in  the 
emissions  datasets,  dispersion 
modeling,  inhalation  exposure  estimates 
and  dose-response  relationships  follows 
below.  A  more  thorough  discussion  of 
these  uncertainties  is  included  in  the 
Draft  Residual  Risk  Assessment  for  the 
Petroleum  Refining  Source  Sector, 
which  is  available  in  the  docket  for  this 
action  (Docket  ID  Number  EPA-HQ- 
OAR-2010-0682). 

a.  Uncertainties  in  the  Emission 
Datasets 

Although  the  development  of  the  RTR 
datasets  involved  quality  assurance/ 
quality  control  processes,  the  accuracy 
of  emissions  values  will  vary  depending 
on  the  source  of  the  data,  the  degree  to 
which  data  are  incomplete  or  missing, 
the  degree  to  which  assumptions  made 
to  complete  the  datasets  are  accurate, 
errors  in  emission  estimates  and  other 
factors.  The  emission  e.stimates 
considered  in  this  analysis  are  animal 
totals  for  2010,  and  they  do  not  reflect 
short-term  ilnctnations  during  the 
course  of  a  year  or  variations  from  year 
to  year.  The  estimates  of  |)eak  honrly 
emi.ssions  rates  for  the  acute  effects 
.scnicning  as.se.ssment  wiire  based  on 
emission  adjustment  factors  ap|)l ied  to 
the  average  animal  honrly  emi.ssion 
rates,  which  are  intended  to  account  for 
emission  flnctnations  due  to  normal 
facility  o|)erations. 

As  di.scn.ssed  previously,  we 
attempted  to  |)rovidea  consistent 
framework  for  reporting  of  emi.ssions 
information  hy  developing  the  refinery 
emissions  estimation  jirotocol  and 
reipiesting  that  refineries  follow  the 
Jirotocol  when  rejiorting  emi.ssions 
inventory  data  in  re.sjionse  to  the  KiK. 
This  Jirotocol,  called  Emission 
Estimation  Protocol  for  Petroleum 
Refineries,  is  available  in  the  docket  for 
this  rulemaking  (Docket  Item  Number 
EPA-HQ-OAR-201 0-0682-0060). 
Additionally,  we  developed  our  own 
estimates  of  emissions  that  are  based  on 
the  factors  provided  in  the  protocol  and 
the  REM  Model.  We  developed  emission 


estimates  based  on  refinery  unit 
capacities,  which  also  provided  an 
estimate  of  allowable  emissions.  We 
then  conducted  risk  modeling  using 
REM  Model  estimates  and  by  locating 
emissions  at  the  centroid  of  each 
refinery  in  an  attempt  to  understand  the 
risk  associated  with  emissions  from 
each  refinery.  Therefore,  even  if  there 
were  errors  in  the  emission  inventories 
reported  in  the  ICR,  as  was  the  case  in 
many  instances,  emissions  for  those 
facilities  were  also  modeled  using  the 
protocol  emission  factors.  The  risk 
modeling  of  allowable  emissions  based 
on  emission  factors  and  unit  capacities 
did  not  result  in  significantly  different 
risk  results  than  the  actual  emissions 
modeling  runs.  Results  of  the  allowable 
emissions  risk  estimates  are  provided  in 
the  Draft  Residual  Risk  Assessment  for 
the  Petroleum  Refining  Source  Sector, 
which  is  available  in  Docket  ID  Number 
EPA-HQ-OAR-2010-O682. 

b.  Uncertainties  in  Dispersion  Modeling 
We  recognize  there  is  uncertainty  in 

ambient  concentration  estimates 
associated  with  any  model,  including 
the  EPA’s  recommended  regulatory 
dispersion  model,  AERMOD.  In  using  a 
model  to  estimate  ambient  pollutant 
concentrations,  the  user  chooses  certain 
options  to  apply.  For  RTR  assessments, 
we  select  some  model  options  that  have 
the  potential  to  overestimate  ambient  air 
c;oncentrations  (e.g.,  not  including 
j)hnne  dejiletion  or  j^ollntant 
tran.sformation).  We  .select  other  model 
ojitions  that  have  the  j)otential  to 
nndere.stiinate  amhient  imj)act.s  [e.g.,  not 
including  huiiding  downwash).  Other 
ojitions  that  we  .select  Inive  the  jxitential 
to  either  niuler-  or  overestimate  amhient 
levels  (e.g.,  meteorology  and  recejitor 
locations).  ( )n  halance,  considering  the 
directional  nature  of  the  uncertainties 
commonly  jiresent  in  amhient 
concentrations  estimated  hy  disjiersion 
models,  the  ajijiroach  we  ajijily  in  the 
KTK  as.se.ssments  .should  yiidd  nnhiased 
est  i mates  of  amhient  MAP 
concentrations. 

c.  Uncertainties  in  inhalation  i'ixjiosnre 

The  I'iPA  did  not  include  the  effects 
of  human  mohility  on  (ixjmsnres  in  the 
asse.ssmeid.  Sj)ecifically,  short-term 
mohility  and  long-term  mohility 
between  census  blocks  in  the  modeling 
domain  wore  not  considered.’**  The 
ajjproach  of  not  considering  short-  or 
long-term  population  mobility  does  not 
bias  the  estimate  of  the  theoretical  MIR 


’0  Short-term  mobility  is  movement  from  one 
micro-environment  to  another  over  the  course  of 
hours  or  days.  Long-term  mobility  is  movement 
from  one  residence  to  another  over  the  course  of  a 
lifetime. 


(by  definition),  nor  does  it  affect  the 
estimate  of  cancer  incidence  because  the 
total  population  number  remains  the 
same.  It  does,  however,  affect  the  shape 
of  the  distribution  of  individual  risks 
across  the  affected  population,  shifting 
it  toward  higher  estimated  individual 
risks  at  the  upper  end  and  reducing  the 
number  of  people  estimated  to  be  at 
lower  risks,  thereby  increasing  the 
estimated  number  of  people  at  specific 
high-risk  levels  (e.g.,  1-in-lO  thousand 
or  1-in-l  million). 

In  addition,  the  assessment  predicted 
the  chronic  exposures  at  the  centroid  of 
each  populated  census  block  as 
surrogates  for  the  exposure 
concentrations  for  all  people  living  in 
that  block.  Using  the  census  block 
centroid  to  predict  chronic  exposures 
tends  to  over-predict  exposures  for 
people  in  the  census  block  who  live 
further  from  the  facility  and  under¬ 
predict  exposures  for  people  in  the 
census  block  who  live  closer  to  the 
facility.  Thus,  using  the  census  block 
centroid  to  predict  chronic  exposures 
may  lead  to  a  potential  understatement 
or  overstatement  of  the  true  maximum 
impact,  but  is  an  unbiased  estimate  of 
average  risk  and  incidence.  We  reduce 
this  uncertainty  by  analyzing  large 
census  blocks  near  facilities  using  aerial 
imagery  and  adjusting  the  location  of 
the  block  centroid  to  better  represent  the 
jjopidation  in  the  block,  as  well  as 
adding  additional  receptor  locations 
where  the  block  jjoj)ulation  is  not  well 
rojiro.sonted  by  a  single  location. 

The  assessment  evaluates  the  cancer 
inhalation  risks  a.s.sociated  with 
jxilintant  exjxisnres  over  a  7()-year 
jieriod,  which  is  the  a.ssnmed  lifetime  of 
an  individual.  In  reality,  both  the  length 
of  lime  that  modeled  emi.ssion  sources 
at  facilities  actually  ojierate  (/.e.,  more 
or  less  than  70  years)  and  the  domestic 
growth  or  decline  of  the  modeled 
indnstry  (/.e.,  the  increase  or  decrea.se  in 
the  nnmher  or  size  of  domestic 
facilities)  will  influence  the  future  risks 
jiosed  hy  a  given  .source  or  source 
category.  I fejiending  on  the 
characteristics  of  tlie  indn.stry,  the.se 
factors  will,  in  mo.st  cases,  result  in  an 
oven'stimate  hotli  in  individual  risk 
lev(!l.s  and  in  the  total  e.stimated  nnmher 
of  cancer  ca.ses.  However,  in  the 
unlikely  .scenario  where  a  facility 
maintains,  or  even  increa.ses,  its 
emi.s.sion.s  levels  over  a  period  of  more 
than  70  years,  residents  live  beyond  70 
years  at  the  same  location,  and  the 
residents  spend  mo.st  of  their  days  at 
that  location,  then  the  cancer  inhalation 
risks  could  potentially  be 
underestimated.  However,  annual 
cancer  incidence  estimates  from 
exposmes  to  emissions  from  these 
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sources  would  not  be  affected  by  the 
length  of  time  an  emissions  source 
operates. 

The  exposure  estimates  used  in  these 
analyses  assume  chronic  exposures  to 
ambient  (outdoor)  levels  of  pollutants. 
Because  most  people  spend  the  majority 
of  their  time  indoors,  actual  exposures 
may  not  be  as  high,  depending  on  the 
characteristics  of  the  pollutants 
modeled.  For  many  of  the  HAP,  indoor 
levels  are  roughly  equivalent  to  ambient 
levels,  but  for  very  reactive  pollutants  or 
larger  particles,  indoor  levels  are 
typically  lower.  This  factor  has  the 
potential  to  re.sult  in  an  overestimate  of 
2r>  to  ;t()  piircent  of  ex))osures.'^ 

In  addition  to  tin;  uncertainties 
tiigliligtil(i(l  above;,  lli(;re  an;  s(;v(;ral 
factors  s|)(;cifi(:  to  tin;  acute;  e;x|>eisni'e; 
:isse;.ssine;nt  that  slieeulel  he;  highlighte;el. 
The;  <ie:e:nrae:y  eil  <in  iieaite;  iohalatieiii 
e;x|)eisni'e;  iisse;ssine;iit  ele;|)e;nels  etn  the; 
siinnltiine;e)eis  eie:e:eii  ie;ne:e;  eel 
inele;|)e;nele;nt  riie:teirs  that  may  viiiy 
)',ie;:itly,  seie:h  as  heieirly  e;missieins  iate;s, 
me;te;e)ieihigy  ami  heimim  ae:livily 
p.'itte;!  IIS.  Ill  this  asse;ssme;iil,  we;  assume; 
th:it  imiivielmils  lemiaiii  leu  I  hemi':il  the; 
peiiiit  eil  maximum  !mihie;nl 
e:eme:e;ulratiem  as  ele;te;ruiiue;el  hy  the;  e:ei 
eie.e:une;ue:e;  eif  |ie;.'ik  e;uiissiems  auel  weirst- 
e:ase;  me;te;e)re)leigie;al  e.emelitiems.  The;.se; 
iissum|)lie)ns  weiuhl  le;nel  lei  he;  weiist- 
e:ase;  iictual  e;xpe)sun;s  :is  it  is  unlike;ly 
that  a  p(;r.se)n  weinid  he;  le)e;at(;el  ;it  the; 
peiint  e)f  niiixiinum  expeisure;  during  the; 
time;  when  peak  eemissions  anel  weerst- 
e;ase  ineteemilejgical  conelitieens  e)ccur 
.simultaneously. 

d.  Uncertainties  in  Ue).se;-Re.sponse 
Relationships 

There  are  uncertainties  inherent  in 
the  development  of  the  dose-response 
values  used  in  our  risk  assessments  for 
cancer  effects  from  chronic  exposures 
and  non-cancer  effects  from  both 
chronic  and  acute  exposures.  Some 
uncertainties  may  be  considered 
quantitatively,  and  others  generally  are 
expressed  in  qualitative  terms.  We  note 
as  a  preface  to  this  discussion  a  point  on 
dose-response  uncertainty  that  is 
brought  out  in  the  EPA’s  2005  Cancer 
Guidelines;  namely,  that  “the  primary 
goal  of  EPA  actions  is  protection  of 
human  health;  accordingly,  as  an 
Agency  policy,  risk  assessment 
procedures,  including  default  options 
that  are  used  in  the  absence  of  scientific 
data  to  the  contrary,  should  be  health 
protective”  [EPA  2005  Cancer 
Guidelines,  pages  1-7).  This  is  the 
approach  followed  here  as  summarized 


’^U.S.  EPA.  National-Scale  Air  Toxics 
Assessment  for  1996.  (EPA  453/R-01-003:  January 
2001;  page  85.) 


in  the  next  several  paragraphs.  A 
complete  detailed  discussion  of 
uncertainties  and  variability  in  dose- 
response  relationships  is  given  in  the 
Draft  Residual  Risk  Assessment  for  the 
Petroleum  Refining  Source  Sector, 
which  is  available  in  the  docket  for  this 
action  (Docket  ID  Number  EPA-HQ- 
OAR-2010-0682). 

Cancer  URE  values  used  in  our  risk 
assessments  are  those  that  have  been 
developed  to  generally  provide  an  upper 
hound  estimate  of  risk.  That  is,  they 
represent  a  “plausible  upper  limit  to  the 
true  value  of  a  (juantity”  (although  this 
is  usually  not  a  true  statistical 
confid(;n(:e  limit).'"  In  soiiu; 
(:ii'(:um.stan(:(;.s,  tin;  tnu;  risk  could  lx;  as 
low  as  /,(;ni;  how(;v(;r,  in  olli(;i 
(:ii'(:mnslan(:(;s,  tin;  risk  could  also  Ik; 
gr<;al(;r. When  (l(;v(;loping  an  ii|)|K;r 
hound  esl  imati;  of  risk  and  lo  providi; 
ri.sk  values  that  do  mil  nmleresl imali; 
risk,  lieallli  protective  delanll 
ap|iroaclK;s  are  p,enerally  used.  To  err  on 
the  side  ol  ensnrinp,  adeipiale  health 
prol(;cl ion,  tin;  liPA  typically  uses  the 
upper  hound  estimates  rather  than 
lowei  hound  oi  central  tendency 
eslimaliis  in  onr  risk  assessni(;nts,  an 
approach  that  may  have;  limitations  lor 
olh(;r  uses  (c.;;..  |iriorily  s(;lling  or 
ex|K;cl(;(l  hemifils  analysis). 

Chronic  non-canci;r  RfCand  refeninci; 
(lo.si;  (RID)  vahi(;s  r(;|)r(;.s(;nl  chronic 
(;x|)osiir(;  lev(;ls  that  arr;  iid(;n(l(;d  to  Ik; 
health-protective  l(;v<;l.s.  .Spr;cifically, 
lh(;s(;  values  jirovide  an  estimate  (with 
uncertainty  spanning  perhaps  an  order 
of  magnitude)  of  a  continuous 
inhalation  exposure  (RfC)  or  a  daily  oral 
exposure  (RID)  to  the  human  population 
(including  sen.sitive  .subgroups)  that  is 
likely  to  be  without  an  appreciable  risk 
of  deleterious  effects  during  a  lifetime. 
To  derive  values  that  are  intended  to  be 
“without  appreciable  risk,”  the 
methodology  relies  upon  an  uncertainty 
factor  (UF)  approach  (U.S.  EPA,  1993, 
1994)  which  considers  uncertainty, 
variability  and  gaps  in  the  available 
data.  The  UF  are  applied  to  derive 
reference  values  that  are  intended  to 
protect  against  appreciable  risk  of 
deleterious  effects.  The  UF  are 
commonly  default  values, e.g.,  factors 


■■^IRIS  glossary  (http://ofmpub.epa.gov/sor_ 
internet/registry /termreg/searchandretrieve/ 
glossariesandkeywordlists/search.doTdetails^S- 
glossaryName=lRlS%20GIossary). 

’“An  exception  to  this  is  the  URE  for  benzene, 
which  is  considered  to  cover  a  range  of  values,  each 
end  of  which  is  considered  to  be  equally  plausible, 
and  which  is  based  on  maximum  likelihood 
estimates. 

According  to  the  NRC  report,  Science  and 
Judgment  in  Risk  Assessment  (NRC,  1994) 

“(Default)  options  are  generic  approaches,  based  on 
general  scientific  knowledge  and  policy  judgment, 
that  are  applied  to  various  elements  of  the  risk 


of  10  or  3,  used  in  the  absence  of 
compound-specific  data;  where  data  are 
available,  UF  may  also  be  developed 
using  compound-specific  information. 
When  data  are  limited,  more 
assumptions  are  needed  and  more  UF 
are  used.  Thus,  there  may  be  a  greater 
tendency  to  overestimate  risk  in  the 
.sense  that  further  study  might  support 
development  of  reference  values  that  are 
higher  [i.e.,  less  potent)  because  fewer 
default  assumptions  are  needed. 
However,  for  some  pollutants,  it  is 
jiossihlo  that  risks  may  he 
underestimated. 

While;  (:oll(;(:tiv(;ly  t(;rm(;d  “UF,”  lli(;.se 
factors  account  for  a  numlK;r  of  (liif(;r(;nt 
(|nantitativ(;  con.sid(;rati(ins  wh(;n  using 
nl>.s(;rv(;(l  animal  (nsnally  ro(l(;nl)  or 
linman  toxicity  data  in  the  (h;velopm(;nt 
ol  the;  KIU.  The  UF  an;  iiilen(h;d  lo 
acconiil  lor:  (I)  Variation  in 
siiscepliliilily  among,  the  iiiemlK;rs  ol  the 
limiian  |iopiilalioii  (/.c.,  inter  individual 
vai  ialiilily);  (2.)  mic(;i  taint y  in 
exlra|iolating,  hiini  i;x|)erinienlal  anini:il 
data  lo  Innn.'ins  (i.c.,  inlei s|iecii;s 
di llerences);  (;i)  nncerlainly  in 
exlrapolaling  Ironi  data  olilain(;d  in  a 
.sindy  with  less  than  lirelinie  exjiosnre 
(/.r.'..  extra|Kilaling  Irom  sniichronic  lo 
clironic  exposnie);  (^)  nnc(;rlainly  in 
(;xlraj)olaling  tin;  ohs(;rv(;d  data  to 
obtain  an  (;slimat(;  of  tin;  (;xjKisnri; 
associ<il(;d  with  no  adv(;r.s(;  (;lh;cls;  and 
(.I)  nnc(;rlainty  when  tin;  datalia.se;  is 
inconqilete  or  tlien;  an;  j)rohl(;m.s  with 
the  apj)iical)ility  eif  availalile;  .studies. 

Many  of  the  UF  used  to  account  for 
variability  and  uncertainty  in  tlie 
development  of  acute  reference  values 
are  quite  similar  to  those  developed  for 
chronic  durations,  but  they  more  often 
use  individual  UF  values  that  may  be 
less  than  10.  The  UF  are  applied  based 
on  chemical-specific  or  health  effect- 
specific  information  (e.g.,  simple 
irritation  effects  do  not  vary  appreciably 
between  human  individuals,  hence  a 
value  of  3  is  typically  used),  or  based  on 
the  purpose  for  the  reference  value  (see 
the  following  paragraph).  The  UF 


assessment  process  when  the  correct  scientific 
model  is  unknown  or  uncertain.”  The  1983  NRC 
report,  Risk  Assessment  in  the  Federal  Government: 
Managing  the  Process,  defined  default  option  as 
“the  option  chosen  on  the  basis  of  risk  assessment 
policy  that  appears  to  be  the  best  choice  in  the 
absence  of  data  to  the  contrary”  (NRC,  1983a,  p.  63). 
Therefore,  default  options  are  not  rules  that  bind 
the  Agency;  rather,  the  Agency  may  depart  from 
them  in  evaluating  the  risks  posed  by  a  specific 
substance  when  it  believes  this  to  be  appropriate. 

In  keeping  with  EPA’s  goal  of  protecting  public 
health  and  the  environment,  default  assumptions 
are  used  to  ensure  that  risk  to  chemicals  is  not 
underestimated  (although  defaults  are  not  intended 
to  overtly  overestimate  risk).  See  EPA,  2004,  An 
Examination  of  EPA  Risk  Assessment  Principles 
and  Practices,  EPA/lOO/B-04/001  available  at; 
http://www.epa.gov/osa/pdfs/ratf-final.pdf. 
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applied  in  acute  reference  value 
derivation  include:  (1)  Heterogeneity 
among  humans;  (2)  uncertainty  in 
extrapolating  from  animals  to  humans; 

(3)  uncertainty  in  lowest  observable 
adverse  effect  (exposure)  level  to  no 
observed  adverse  effect  (exposure)  level 
adjustments;  and  (4)  uncertainty  in 
accounting  for  an  incomplete  database 
on  toxic  effects  of  potential  concern. 
Additional  adjustments  are  often 
applied  to  account  for  uncertainty  in 
oxtra])olation  from  observations  at  one 
exposurt!  duration  (e.g.,  4  hours)  to 
(l(!riv(!  an  acute  reference  value  at 
anotluM' ex])o.snr(!  duration  (e.g.,  1  lionr). 

Not  all  acute  reference  values  are 
developed  for  the  same  pni  pose  and 
care  nmsi  he  takim  when  inhtrpnding 
the  resells  of  an  acute  assessment  of 
human  health  effects  relative  to  the 
reference  value  m  values  heiiij’, 
i;xc(;ed(;d.  Where  lelevanl  to  the 
estimated  exposures,  the  lack  ol  .short 
leiin  dose  n;sponse  values  at  dillereni 
levels  ol  sevts'ily  shonhl  he  laclored  into 
the  risk  char:icleri'/.at ion  as  poltmlial 
nncm  liiinl  ies. 

Allhon)',h  evei y  (diorl  i.s  made  to 
identify  appropriate  human  health  eliect 
dose  responsi!  as.sessmeni  vahnss  for  all 
polhilanis  (Muillc'd  hy  tin;  sonrc(!S  in  this 
risk  ass(!ssmenl,  .some  1 1  Al’  (miilled  hy 
lhe.se  source  calegori(!S  are  lacking  dos(! 
r(!.spons(!  ass(!.ssmenls.  Accordingly, 
lhe.se  pollutants  cannot  he  included  in 
tin;  (|nanlitaliv(!  risk  as.scsssnmnt,  which 
could  result  in  (luantitative  estimates 
understating  I  lAP  risk.  To  helj)  to 
alleviate  this  potential  undere.stimate, 
where  we  conclude  .similarity  with  a 
HAP  for  which  a  do.se-responsc 
assessment  value  is  available,  we  use 
that  value  as  a  surrogate  for  the 
assessment  of  the  HAP  for  which  no 
value  is  available.  To  the  extent  use  of 
surrogates  indicates  appreciable  risk,  we 
may  identify  a  need  to  increase  priority 
for  new  IRIS  assessment  of  that 
substance.  We  additionally  note  that, 
generally  speaking,  HAP  of  greatest 
concern  due  to  environmental 
exposures  and  hazard  are  those  for 
which  dose-response  assessments  have 
been  performed,  reducing  the  likelihood 
of  understating  risk.  Further,  HAP  not 
included  in  the  quantitative  assessment 
are  assessed  qualitatively  and 
considered  in  the  risk  characterization 
that  informs  the  risk  management 
decisions,  including  with  regard  to 
consideration  of  HAP  reductions 
achieved  by  various  control  options. 

For  a  group  of  compounds  mat  are 
unspeciated  (e.g.,  glycol  ethers),  we 
conservatively  use  the  most  protective 
reference  value  of  an  individual 
compound  in  that  group  to  estimate 
risk.  Similarly,  for  an  individual 


compound  in  a  group  (e.g.,  ethylene 
glycol  diethyl  ether)  that  does  not  have 
a  specified  reference  value,  we  also 
apply  the  most  protective  reference 
value  from  the  other  compounds  in  the 
group  to  estimate  risk. 

e.  Uncertainties  in  the  Multipathway 
Assessment 

For  each  source  category,  we 
generally  rely  on  .site-specific  levels  of 
PB-HAP  emissions  to  determine 
whether  a  refined  a.sse.ssment  of  the 
impacts  from  multipathway  ex})osures 
i.s  nece.s.sary.  This  determination  is 
based  on  tin;  results  of  a  two-tienid 
.screening  analysis  that  relies  on  tin; 
ont|)iits  from  models  that  estimate 
envirommmtal  pollutant  concentrations 
ami  Imman  exposures  for  four  Pit  I  lAP. 
Two  important  types  ol  imc(;rlainly 
associated  with  the  use  ol  t hese  models 
ill  KTK  risk  assessments  and  inherent  to 
any  assessment  that  relies  on 
environmental  model ing,  are  model 
iiiicei t.'iinty  and  input  iiiicei tai nt y.-' ' 

Model  nnciatainty  concerns  whether 
till!  selected  models  are  appropriate  lor 
the  assessiiient  heing,  condncl(!d  and 
whether  they  adeipiately  represent  the 
actual  |noci!sses  that  migjit  occur  for 
that  situation.  An  lixampli!  of  model 
nnciirtainty  is  the  ipiestion  of  whether 
the  model  adiupiatiily  descrihes  the 
moviiinent  of  a  |)ollntant  through  tin; 
soil.  This  type  of  nnciirtainty  i.s  difficnlt 
to  i|ii:mtify.  1  lowciver,  ba.siid  on  lecidback 
rciceived  from  previous  HPA  SAB 
reviews  and  other  reviews,  we  are 
confident  that  the  models  used  in  the 
screen  are  appropriate  and  state-of-the- 
art  for  the  midtipathway  risk 
a.ssessments  conducted  in  .support  of 
RTR. 

Input  uncertainty  is  concerned  with 
how  accurately  the  models  have  been 
configured  and  parameterized  for  the 
assessment  at  hand.  For  Tier  I  of  the 
multipathway  screen,  we  configured  the 
models  to  avoid  underestimating 
exposure  and  risk.  This  was 
accomplished  by  selecting  upper-end 
values  from  nationally-representative 
data  sets  for  the  more  influential 
parameters  in  the  environmental  model, 
including  selection  and  spatial 
configuration  of  the  area  of  interest,  lake 
location  and  size,  meteorology,  surface 
water  and  soil  characteristics  and 
structure  of  the  aquatic  food  web.  We 
also  assume  an  ingestion  exposure 
scenario  and  values  for  human  exposure 


In  the  context  of  this  discussion,  the  term 
“uncertainty”  as  it  pertains  to  exposure  and  risk 
encompasses  both  variability  in  the  range  of 
expected  inputs  and  screening  results  due  to 
existing  spatial,  temporal,  and  other  factors,  as  well 
as  uncertainty  in  being  able  to  accurately  estimate 
the  true  result. 


factors  that  represent  reasonable 
maximum  exposures. 

In  Tier  II  of  the  multipathway 
assessment,  we  refine  the  model  inputs 
to  account  for  meteorological  patterns  in 
the  vicinity  of  the  facility  versus  using 
upper-end  national  values  and  we 
identify  the  actual  location  of  lakes  near 
the  facility  rather  than  the  default  lake 
location  that  we  apply  in  Tier  I.  By 
refining  the  screening  approach  in  Tier 
II  to  account  for  local  geographical  and 
meteorological  data,  we  decrease  the 
likelihood  that  concentrations  in 
environmental  media  are  overestimatiid, 
tbeniby  increasing  the  u.sefulness  of  the 
.scnien.  TIh;  a.s.siim|)tion.s  and  tlii! 
associati!!!  micertaiiiliixs  riigardiiig  the 
.selected  ingestion  (!X|)osnre  sciinai  io  are 
the  same  lor  Tier  I  and  Tier  II. 

I'or  holh  Tiers  I  and  II  ol  the 
nndl  i pal  h  way  a.s.ses.snieni ,  on r  approach 
to  addressing  inodi;l  input  uncertainty  is 
gener.'illy  canlions.  We  choose  model 
inputs  Iroin  the  nppei  end  of  the  rang,e 
ol  possible  values  lor  the  inllnenlial 
parameters  used  in  the  niodeh;,  and  we 
assinne  that  the  exposed  individiiid 
exhibits  ing,eslion  behavior  that  would 
lead  to  a  hig,h  total  exposure.  This 
.'ipproach  reduces  the  likelihood  ol  not 
identilying  high  risks  lor  adverse 
impacls. 

I)espil(!  the  nnciirtaint i(;s,  wh(!n 
individual  |>ollntanls  or  lacililitis  do 
.senien  out,  w(!  are  confident  that  tin; 
])ot(!ntial  for  adv(!r.se  midtipathway 
impacts  on  human  health  is  very  low. 

On  the  other  hand,  when  individual 
pollutants  or  facilities  do  not  screen  out, 
it  does  not  mean  that  multipathway 
impacts  are  significant,  only  that  we 
cannot  rule  out  that  po.ssibility  and  that 
a  refined  multipathway  analysis  for  the 
site  might  be  necessary  to  obtain  a  more 
accurate  risk  characterization  for  the 
source  categories. 

For  further  information  on 
uncertainties  and  the  Tier  I  and  II 
screening  methods,  refer  to  the  risk 
document  Appendix  4,  Technical 
Support  Document  for  TRIM-Based 
Multipathway  Tiered  Screening 
Methodology  for  RTR. 

f.  Uncertainties  in  the  Environmental 
Risk  Screening  Assessment 

For  each  source  category,  we 
generally  rely  on  site-specific  levels  of 
environmental  HAP  emissions  to 
perform  an  environmental  screening 
assessment.  The  environmental 
screening  assessment  is  based  on  the 
outputs  from  models  that  estimate 
environmental  HAP  concentrations.  The 
same  models,  specifically  the 
TRIM.FaTE  multipathway  model  and 
the  AERMOD  air  dispersion  model,  are 
used  to  estimate  environmental  HAP 


36B98 


Federal  Rej'isler/ Vol.  7‘),  No.  1  Zf)  /  Monday,  June  30,  2014  /  l’ro|)os(;d  Knles 


concentration.s  idr  hotli  the  lunnan 
imiltipathway  screiaiing  analy.sis  and  for 
lh(!  environmental  scnjcning  analysi.s. 
'rliereldre,  l)()tli  screeming  asse.s.snient.s 
have  .similar  modeling  uncertainties. 

Two  imj)ortant  types  of  uncertainty 
a.ssociated  with  the  n.se  of  these  models 
in  KTR  environmental  .screening 
assessments — and  inherent  to  any 
assessment  that  relies  on  environmental 
modeling — are  model  nncertainty  and 
input  uncertainty.^^ 

Model  uncertainty  concerns  whether 
the  selected  models  are  appropriate  for 
the  assessment  being  conducted  and 
whether  they  adequately  represent  the 
movement  and  accumulation  of 
environmental  HAP  emissions  in  the 
environment.  For  example,  does  the 
model  adequately  describe  the 
movement  of  a  pollutant  through  the 
soil?  This  type  of  uncertainty  is  difficult 
to  quantify.  However,  based  on  feedback 
received  from  previous  EPA  SAB 
reviews  and  otfrer  reviews,  we  are 
confident  that  the  models  used  in  the 
screen  are  appropriate  and  state-of-the- 
art  for  the  environmental  risk 
assessments  conducted  in  support  of 
our  RTR  analyses. 

Input  uncertainty  is  concerned  with 
how  accurately  the  models  have  been 
configured  and  parameterized  for  the 
assessment  at  hand.  For  Tier  I  of  the 
environmental  screen  for  PB-HAP,  we 
configured  the  models  to  avoid 
underestimating  exposure  and  risk  to 
reduce  the  likelihood  that  the  results 
indicate  the  risks  are  lower  than  they 
actually  are.  This  was  accomplished  by 
selecting  upper-end  values  from 
nationally-representative  data  sets  for 
the  more  influential  parameters  in  the 
environmental  model,  including 
selection  and  spatial  configuration  of 
the  area  of  interest,  the  location  and  size 
of  any  bodies  of  water,  meteorology, 
surface  water  and  soil  characteristics 
and  structure  of  the  aquatic  food  web. 

In  Tier  I,  we  used  the  maximum  facility- 
specific  emissions  for  cadmium 
compounds,  dioxins/furans,  POM,  and 
mercury  and  each  of  the  media  when 
comparing  to  ecological  benchmarks. 
This  is  consi.stent  with  the  conservative 
design  of  Tier  1  of  the  .screen.  In  Tier  11 
of  the  environmental  .screening  analysis 
for  PB-HAP,  we  refine  the  model  inputs 
to  account  for  meteorological  ])atterns  in 
the  vicinity  of  the  facility  ver.sus  using 
iq)j)or-ond  national  values,  and  w(! 
identify  the  locations  of  water  bodies 


III  tlid  coiitiixt  of  tills  (liscussioii,  tho  loriii 
“nncorliiiiily,”  iis  it  pdiiains  to  dxposurd  mill  risk 
assd.ssindiit,  diicoiiipassos  liolli  varialiility  in  tlid 
raiif’d  of  dxpdcidd  iii)iiils  and  scnidiiing  rdsiills  diid 
to  dxistin^  spatial,  tdinporal,  and  ollior  factors,  as 
wdll  as  nncdriainly  in  Ixiin^  alild  to  acciiratdiy 
dsliniald  tlid  triid  rosnlt. 


near  tlu;  facility  location.  By  refining  the 
scniening  a|)proach  in  Tier  II  to  account 
for  local  geogra])hical  and 
met(!orf)logical  data,  w(!  decr(;a.s(!  the 
likelihood  th.'it  concemtrations  in 
(Mivironnuaital  media  are  overestimated, 
thereby  increasing  the  u.sefulness  of  the 
screen.  To  better  rej^re.sent  wides])read 
impacts,  the  modeled  soil 
concentration.s  are  averaged  in  Tier  11  to 
obtain  one  average  soil  f;oncentration 
value  for  each  facility  and  for  each  PB- 
HAP.  For  PB-HAP  concentrations  in 
water,  sediment  and  fish  ti.ssue,  the 
highest  value  for  each  facility  for  each 
pollutant  is  used. 

For  the  environmental  screening 
assessment  for  acid  gases,  we  employ  a 
single-tiered  approach.  We  use  the 
modeled  air  concentrations  and 
compare  those  with  ecological 
benchmarks. 

For  both  Tiers  I  and  II  of  the 
environmental  screening  assessment, 
our  approach  to  addressing  model  input 
uncertainty  is  generally  cautious.  We 
choose  model  inputs  from  the  upper 
end  of  the  range  of  possible  values  for 
the  influential  parameters  used  in  the 
models,  and  we  assume  that  the 
exposed  organism  [e.g.,  invertebrate, 
fish)  exhibits  ingestion  behavior  that 
would  lead  to  a  high  total  exposure. 

This  approach  reduces  the  likelihood  of 
not  identifying  potential  risks  for 
adverse  environmental  impacts. 

Uncertainty  also  exists  in  the 
ecological  benchmarks  for  the 
environmental  risk  screening  analysis. 
We  established  a  hierarchy  of  preferred 
benchmark  sources  to  allow  selection  of 
benchmarks  for  each  environmental 
HAP  at  each  ecological  assessment 
endpoint.  In  general,  EPA  benchmarks 
used  at  a  programmatic  level  (e.g.. 

Office  of  Water,  Superfund  Program) 
were  used  if  available.  If  not,  we  used 
EPA  benchmarks  used  in  regional 
programs  (e.g..  Superfund).  If 
benchmarks  were  not  available  at  a 
programmatic  or  regional  level,  we  used 
benchmarks  developed  by  other 
agencies  (e.g.,  NOAA)  or  by  .state 
agencies. 

In  all  cases  (except  for  lead,  which 
was  evaluated  through  a  comparison  to 
the  NAAQS),  we  searched  for 
benchmarks  at  tlie  following  three  effect 
levels,  as  described  in  .section  III.A.ti  of 
this  preamble: 

1.  A  uo-effect  level  (/.e.,  NOAI’il,). 

2.  Threshold-effect  hwel  (j.e., 

I.OAET). 

3.  lh()l)able  (;lTect  level  (i.c.,  PEI,). 

I'br  some  (icological  as.ses.sment 

endpoiiit/imvironiiumtal  1  lAP 
combinations,  wt;  could  identify 
benchmarks  for  all  three  effect  levels, 
but  for  most,  we  could  not.  In  one  case. 


where  different  agcaicicis  derived 
significantly  diffenmt  mnnhers  to 
represent  a  threshold  for  (iHect,  w(; 
included  both.  In  .s(!veral  ca.s(!.s,  only  a 
single  Ixmchmark  was  available.  In 
(;a.s(!.s  where  multiple  effect  Uivels  wen; 
available  for  a  j)arlicular  PB-I  lAP  and 
as.ses.sment  endpoint,  we  used  all  of  the 
available  effect  levels  to  help  us  to 
determino  whether  ri.sk  exi.sts  and  if  tlu; 
risks  could  be  con.sidorcd  .significant 
and  wide.spread. 

Tho  EPA  evaluated  the  following 
.seven  HAP  in  the  environmental  risk 
.screening  assessment:  Cadmium, 
dioxins/furans,  POM,  mercury  (both 
inorganic  mercury  and  methyl  mercury), 
lead  compounds,  HCl  and  HF.  These 
seven  HAP  represent  pollutants  that  can 
cause  adverse  impacts  for  plants  and 
animals  either  through  direct  exposure 
to  HAP  in  the  air  or  through  exposure 
to  HAP  that  is  deposited  from  the  air 
onto  soils  and  surface  waters.  These 
seven  HAP  also  represent  those  HAP  for 
which  we  can  conduct  a  meaningful 
environmental  risk  screening 
assessment.  For  other  HAP  not  included 
in  our  screening  assessment,  the  model 
has  not  been  parameterized  such  that  it 
can  be  used  for  that  purpose.  In  some 
cases,  depending  on  the  HAP,  we  may 
not  have  appropriate  multipathway 
models  that  allow  us  to  predict  the 
concentration  of  that  pollutant.  The  EPA 
acknowledges  that  other  HAP  beyond 
the  seven  HAP  that  we  are  evaluating 
may  have  the  potential  to  cause  adverse 
environmental  effects  and,  therefore,  the 
EPA  may  evaluate  other  relevant  HAP  in 
the  future,  as  modeling  science  and 
resources  allow. 

Further  information  on  uncertainties 
and  the  Tier  I  and  II  environmental 
screening  methods  is  provided  in 
Appendix  5  of  the  document  Technical 
Support  Document  for  TRIM-Based 
Multipathway  Tiered  Screening 
Methodology  for  RTR:  Summary  of 
Approach  and  Evaluation.  Also,  see  the 
Draft  Residual  Risk  Assessment  for  the 
Petroleum  Refining  Source  Sector, 
available  in  the  docket  for  this  action 
(Docket  ID  Number  EPA-HQ-OAR- 
201 0-01)82). 

R.  How  did  we  consider  the  risk  results 
in  making  decisions  for  this  proposal 

As  (li.scu.ssed  iu  .section  11. A. 1  of  this 
])reamhl(;,  in  evaluating  and  doveloj)ing 
.standards  under  (iAA  .s(;ction  112(f)(2), 
wo  aj)])ly  a  two-sti;])  j)ro(:e.s.s  to  address 
residual  risk.  In  the  first  .st(;]),  the  I'lPA 
d(;termin(;.s  whether  risks  are  acc(;ptahle. 
This  det(;nnination  “considers  all  health 
information,  including  risk  (;.stimation 
nncertainty,  and  includes  a  pr(;.snmptive 
limit  on  maximum  individual  lifetiiiK; 
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[caiiccrl  risk  (MIK)^  '  (il  apijioximatcly 
|  l-in-i()  lliousaiidl  l/.r;.,  lOO-iiol 
millioiil.”  ,')4  I'K  3>U)4r),  S(!|)t(aiilu!r  14, 
lOHl).  ir  risks  are  niia(;(;(!plal)le,  the  KI’A 
must  (lel(!nnine  the  (‘missions  standards 
necessary  to  hrinf>  risks  to  an  acceptaljle 
l(!vel  without  considering  costs.  In  the 
s(!Cond  stej)  of  the  ])rocess,  the  KI’A 
considers  whetlier  the  emissions 
standards  provide  an  ample  margin  of 
.safety  “in  con.sideration  of  all  health 
information,  including  the  number  of 
persons  at  ri.sk  levels  higher  than 
approximately  1-in-l  million,  as  well  as 
other  relevant  factors,  including  costs 
and  economic  impacts,  technological 
feasibility,  and  other  factors  relevant  to 
each  particular  decision.”  Id.  The  EPA 
must  promulgate  tighter  emission 
standards  if  necessary  to  provide  an 
ample  margin  of  safety. 

In  past  residual  risk  actions,  the  EPA 
considered  a  number  of  human  health 
risk  metrics  associated  with  emissions 
from  the  categories  under  review, 
including  the  MIR,  the  number  of 
persons  in  various  risk  ranges,  cancer 
incidence,  the  maximum  non-cancer  HI 
and  the  maximum  acute  non-cancer 
hazard.  See,  e.g.,  72  FR  25138,  May  3, 
2007;  71  FR  42724,  July  27,  2006.  The 
EPA  considered  this  health  information 
for  both  actual  and  allowable  emissions. 
See,  e.g.,  75  FR  65068,  October  21,  2010, 
and  75  FR  80220,  December  21,  2010). 
The  EPA  also  discussed  risk  estimation 
uncertainties  and  considered  the 
uncertainties  in  the  determination  of 
acceptable  risk  and  ample  margin  of 
safety  in  these  past  actions.  The  EPA 
considered  this  same  type  of 
information  in  support  of  this  action. 

The  agency  is  considering  these 
various  measures  of  health  information 
to  inform  our  determinations  of  risk 
acceptability  and  ample  margin  of  safety 
under  CAA  section  112(f).  As  explained 
in  the  Benzene  NESHAP,  “the  first  .step 
of  judgment  on  acceptability  cannot  be 
rediiced  to  any  single  factor,”  and  thus 
“lt]ho  Admini.strator  helieves  that  the 
acceptability  of  risk  under  Iprevious) 
.section  112  is  best  judged  on  the  basis 
of  a  broad  sot  of  health  risk  measures 
and  information.”  54  FR  38046, 
.Se])temb(;r  14,  1089.  Similarly,  with 
regard  to  making  the  ample  margin  of 
.saf(!ty  determination,  “the  Agency  again 
considers  all  of  the  health  risk  and  otlujr 
luialtb  information  considered  in  tin; 
first  stej).  Ihjyoiid  that  information, 
additional  factors  relating  to  the 
appro|)riate  level  of  control  will  also  be 
considered,  including  cost  and 


(lolinod  ns  "tiinxiiiiiiiii  individiinl 
risk,”  MIK  nilors  only  to  (:iin(:(!r  risk.  MIK,  oik! 
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(economic  impacts  of  controls, 
technological  bsisibilily,  uncertainties, 
and  any  other  ndewant  factors.”  Id. 

I'lie  itenz(me  NlvSIlAP  approach 
|)rovides  fhixihility  regarding  factors  the 
KPA  may  consider  in  making 
determinations  and  how  the  I'iPA  may 
weigh  tho.se  factors  for  each  source 
cat(;gory.  In  rcispondiug  to  cornnumt  on 
our  ])olicy  under  the  Benzene  NESHAP, 
the  EPA  explained  that: 

|t]ho  policy  cho.son  by  the  Administrator 
permits  consideration  of  multiple  measures 
of  health  risk.  Not  only  can  the  MIK  figure 
he  considered,  but  also  incidence,  the 
presence  of  non-cancer  health  effects,  and  the 
uncertainties  of  the  risk  estimates.  In  this 
way,  the  effect  on  the  most  exposed 
individuals  can  be  reviewed  as  well  as  the 
impact  on  the  general  public.  These  factors 
can  then  be  weighed  in  each  individual  case. 
This  approach  complies  with  the  Vinyl 
Chloride  mandate  that  the  Administrator 
ascertain  an  acceptable  level  of  risk  to  the 
public  by  employing  [her]  expertise  to  assess 
available  data.  It  also  complies  with  the 
Congressional  intent  behind  the  CAA,  which 
did  not  exclude  the  use  of  any  particular 
measure  of  public  health  risk  from  the  EPA’s 
consideration  with  respect  to  CAA  section 
112  regulations,  and  thereby  implicitly 
permits  consideration  of  any  and  all 
measures  of  health  risk  which  the 
Administrator,  in  [her]  judgment,  believes  are 
appropriate  to  determining  what  will  ‘protect 
the  public  health.’ 

See  54  FR  at  38057,  September  14,  1989. 
Thus,  the  level  of  the  MIR  is  only  one 
factor  to  be  weighed  in  determining 
acceptability  of  risks.  The  Benzene 
NESHAP  explained  that  “an  MIR  of 
approximately  one  in  10  thousand 
should  ordinarily  be  the  upper  end  of 
the  range  of  acceptability.  As  risks 
increase  above  this  benchmark,  they 
become  presumptively  less  acceptable 
under  CAA  section  112,  and  would  be 
weighed  with  the  other  health  risk 
measures  and  information  in  making  an 
overall  judgment  on  acceptability.  C)r, 
the  Agency  may  find,  in  a  particular 
ca.se,  that  a  ri.sk  that  includes  MIR  le.ss 
than  the  presumptively  acceptable  level 
is  unacceptable  in  the  light  of  other 
health  risk  factors.”  Id.  at  38045. 
.Similarly,  with  nigard  to  the  ample 
margin  of  .safety  analysis,  the  EPA  .stated 
in  the  Benzene  NESHAP  that:  “EPA 
beli(!V(!.s  the  relative  weight  of  the  many 
factors  that  can  be  considered  in 
.s(!l(!(:ting  an  am|)le  margin  of  sidety  can 
only  b(!  determined  for  (iach  sjjecific 
source  category.  This  occurs  maiuly 
because  technological  and  economic 
factors  (along  with  the  health-related 
factors)  vary  from  source  category  to 
source  category.”  Id.  at  38061.  W(!  also 
consider  the  uncertainties  a.ssociated 
with  the  various  risk  analy.ses,  as 
discussed  earlifu'  in  this  preamble,  in 


our  (letiuininat ions  of  acc(!|)lability  and 
am|)le  margin  of  .safety. 

The  I'iPA  notes  that  it  has  not 
considered  (.(utain  health  information  to 
dat(!  in  making  residual  risk 
(let(!rmiuatiou.s.  At  this  time,  w(!  do  not 
attempt  to  (juantify  tho.se  HAP  risks  that 
may  be  a.ssociated  with  emi.ssions  from 
other  facilities  that  do  not  include  the 
.source  categories  in  (juestion,  mobile 
source  emi.s.sion.s,  natural  .source 
(!mi.ssions,  persistent  environmental 
pollution  or  atmospheric  transformation 
in  the  vicinity  of  the  sources  in  these 
categories. 

The  agency  understands  the  potential 
importance  of  considering  an 
inclividual’s  total  exposure  to  HAP  in 
addition  to  considering  exposure  to 
HAP  emissions  from  the  source  category 
and  facility.  We  recognize  that  such 
consideration  may  be  particularly 
important  when  assessing  non-cancer 
risks,  where  pollutant-specific  health 
reference  levels  (e.g.,  Rfcs)  are  based  on 
the  assumption  that  thresholds  exist  for 
adverse  health  effects.  For  example,  the 
agency  recognizes  that,  although 
exposures  attributable  to  emissions  from 
a  source  category  or  facility  alone  may 
not  indicate  the  potential  for  increased 
risk  of  adverse  non-cancer  health  effects 
in  a  population,  the  exposures  resulting 
from  emissions  from  the  facility  in 
combination  with  emissions  from  all  of 
the  other  sources  [e.g.,  other  facilities)  to 
which  an  individual  is  exposed  may  be 
sufficient  to  result  in  increased  risk  of 
adverse  non-cancer  health  effects.  In 
May  2010,  the  SAB  advised  the  EPA 
“that  RTR  assessments  will  be  most 
useful  to  decision  makers  and 
communities  if  results  are  presented  in 
the  broader  context  of  aggregate  and 
cumulative  risks,  including  background 
concentrations  and  contributions  from 
other  sources  in  the  area.” 

In  response  to  the  SAB 
recommendations,  the  EPA  is 
incorporating  cumulative  risk  analy.ses 
into  its  RTR  ri.sk  a.s.ses.sments,  including 
those  reflected  in  this  proposal.  The 
agency  is:  (1)  Conducting  facility-wide 
a.s.s(!.s.sments,  which  include  source 
category  (jinis.sion  points  as  well  as 
otlujr  emi.ssion  points  within  the 
facilities;  (2)  con.sid(;ring  sources  in  tin; 
.same  cat(!gory  wbo.se  emissions  result  in 
exj)o.sur().s  to  the  .same  individuals;  and 
(3)  for  .some  persistent  and 


I'll’A’s  nispoiiKos  lo  llii.s  itiid  all  ollior  koy 
ri!(:oiiiMi(!ii(lations  ot  llio  .SAIt’.s  advi.sory  on  KTK 
risk  assiissniont  inolliodolo^ios  (which  isavailahh; 
at:  litti>://yos(niiil(!.(!i)(i.^ov/s(il>/K(iliiin)<lu(:l.iisl/ 

SAII  l()-(HI7-Miisif^iuHl.f>(lj)  arc  oiillinod  in  a  momo 
to  this  nihnnakiiif'  docket  Iroin  I )avid  ( ininnnp 
ontillod,  El’A's  Acliaii.';  in  lo  llio  Kiy 

lloconnniniiliilionii  of  llio  SAH  lloviow  of  Itl’H  lliiik 
Asso.'isiiioiil  Molliodolof^ios. 
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bioaccumulative  pollutants,  analyzing 
the  ingestion  route  of  exposure.  In 
addition,  the  RTR  risk  assessments  have 
always  considered  aggregate  cancer  risk 
from  all  carcinogens  and  aggregate  non- 
cancer  hazard  indices  from  all  non¬ 
carcinogens  affecting  the  same  target 
organ  system. 

Although  we  are  interested  in  placing 
source  category  and  facility-wide  HAP 
risks  in  the  context  of  total  HAP  risks 
from  all  sources  combined  in  the 
vicinity  of  each  somrce,  we  are 
concerned  about  the  uncertainties  of 
doing  so.  Because  we  have  not 
conducted  in-depth  studies  of  risks  due 
to  emissions  from  sources  other  those  at 
refineries  subject  to  this  RTR  review, 
such  estimates  of  total  HAP  risks  would 
have  significantly  greater  associated 
uncertainties  than  the  source  category  or 
facility-wide  estimates.  Such  aggregate 
or  cumulative  assessments  would 
compound  those  uncertainties,  making 
the  assessments  too  unreliable. 

C.  How  did  we  perform  the  technology 
review? 

Our  technology  review  focused  on  the 
identification  and  evaluation  of 
developments  in  practices,  processes 
and  control  technologies  that  have 
occurred  since  the  MACT  .standards 
wore  promulgated.  Where  we  identified 
.such  developments,  in  order  to  inform 
our  decision  of  whether  it  is 
“necessary”  to  revise  the  emi.s.sions 
standards,  wo  analyzed  the  technical 
feasibility  of  a])j)iying  the.se 
developments,  and  the  estimated  costs, 
energy  implications,  non-air 
(Mivironniental  impacts,  as  well  as 
considering  the  eini.ssion  niductions. 

We  also  con.sidered  the  ajjjjropriateness 
t)f  applying  controls  to  new  sources 
v(!r.sus  retrofitting  existing  sources. 

Ha.sed  on  our  analy.ses  of  the  available 
data  and  information,  we  identified 
])otential  developments  in  practices, 
j)roce.s.ses  and  control  technologies.  For 
this  exercise,  we  con.sidered  any  of  the 
following  to  be  a  “development”: 

•  Any  add-on  control  technology  or 
other  equipment  that  was  not  identified 
and  considered  during  development  of 
the  original  MACT  standards. 

•  Any  improvements  in  add-on 
control  technology  or  other  equipment 
(that  were  identified  and  considered 
during  development  of  the  original 
MACT  standards)  that  could  result  in 
additional  emissions  reduction. 

•  Any  work  practice  or  operational 
procedure  that  was  not  identified  or 
considered  during  development  of  the 
original  MACT  standards. 

•  Any  process  change  or  pollution 
prevention  alternative  that  could  be 
broadly  applied  to  the  industry  and  that 


was  not  identified  or  considered  during 
development  of  the  original  MACT 
standards. 

•  Any  significant  changes  in  the  cost 
(including  cost  effectiveness)  of 
applying  controls  (including  controls 
the  EPA  considered  during  the 
development  of  the  original  MACT 
standards). 

We  reviewed  a  variety  of  data  sources 
in  our  investigation  of  potential 
practices,  processes  or  controls  to 
consider.  Among  the  sources  we 
reviewed  were  the  NESHAP  for  various 
industries  that  were  promulgated  since 
the  MACT  standards  being  reviewed  in 
this  action.  We  reviewed  the  regulatory 
requirements  and/or  technical  analyses 
associated  with  these  regulatory  actions 
to  identify  any  practices,  processes  and 
control  technologies  considered  in  these 
efforts  that  could  be  applied  to  emission 
sources  subject  to  Refinery  MACT  1  or 
2,  as  well  as  the  costs,  non-air  impacts 
and  energy  implications  associated  with 
the  use  of  these  technologies. 
Additionally,  we  requested  information 
from  facilities  as  described  in  section 
II. C  of  this  preamble.  Finally,  we 
reviewed  information  from  other 
sources,  such  as  state  and/or  local 
permitting  agency  databases  and 
industry-supported  databases. 

IV.  Analytical  Results  and  Proposed 
Decisions 

A.  What  actions  are  we  taking  pursuant 
to  C'.AA  sections  1 12(d)(2)  and 
1  i2(d)(:i)? 

hi  this  action,  we  are  jirojiosing  the 
following  revisions  to  the  Refinery 
MACT  1  and  2  standards  pursuant  to 
CAA  .section  112(d)(2)  and  (H)^">:  (1) 
Adding  MACT  standards  for  IXT) 
decoking  operations;  (2)  revising  the 
(;RU  jinrge  vent  pressure  exemption;  (3) 
adding  operational  recjuirements  for 
Hares  u.sed  as  air  pollution  control 
devices  (APCiD)  in  Refinery  MACiT  1 
and  2;  and  (4)  adding  requirements  and 
clarifications  for  vent  control  bypasses 
in  Refinery  MACT  1.  The  results  and 
proposed  decisions  based  on  the 
analyses  performed  pursuant  to  CAA 
section  112(d)(2)  and  (3)  are  presented 
below. 


25  The  EPA  has  authority  under  CAA  section 
112(d)(2)  and  (d)(3)  to  set  MACT  standards  for 
previously  unregulated  emission  points.  EPA  also 
retains  the  discretion  to  revise  a  MACT  standard 
under  the  authority  of  Section  112(d)(2)  and  (3),  see 
Portland  Cement  Ass’n  v.  EPA,  665  F.3d  177, 189 
(D.C.  Cir.  2011),  such  as  when  it  identifies  an  error 
in  the  original  standard.  See  also  Medical  Waste 
Institute  V.  EPA,  645  F.  3d  at  426  (upholding  EPA 
action  establishing  MACT  floors,  based  on  post¬ 
compliance  data,  when  originally-established  floors 
were  improperly  established). 


1.  Delayed  Coking  Units 

a.  Description  of  Delayed  Coker  Process 
Operations  and  Emissions 

We  are  proposing  to  establish  MACT 
standards  specific  to  the  DCU  pursuant 
to  CAA  section  112(d)(2)  and  (3).  The 
DCU  uses  thermal  cracking  to  upgrade 
heavy  feedstocks  and  to  produce 
petroleum  coke.  Unlike  most  other 
refinery  operations  that  are  continuous, 
the  DCU  operates  in  a  semi-batch 
system.  Most  DCU  consist  of  a  large 
process  heater,  two  or  more  coking 
drums,  and  a  single  product  distillation 
column.  The  DCU  feed  is  actually  fed  to 
the  unit’s  distillation  column.  Bottoms 
from  the  distillation  column  are  heated 
to  near  cracking  temperatures  and  the 
resulting  heavy  oil  is  fed  to  one  of  the 
coking  drums.  As  the  cracking  reactions 
occur,  coke  is  produced  in  the  drum  and 
begins  to  fill  the  drum  with  sponge-like 
solid  coke  material.  During  this  process, 
the  DCU  is  a  closed  system,  with  the 
produced  gas  streams  piped  to  the  unit’s 
distillation  column  for  product 
recovery. 

When  the  first  coke  drum  becomes 
filled  with  coke,  the  feed  is  diverted  to 
the  second  coke  drum  and  processing 
continues  via  the  second  coke  drum. 

'rhc  full  coke  drum,  which  is  no  longer 
receiving  oil  feed,  is  taken  through  a 
number  of  steps,  collectively  referred  to 
as  decoking  operations,  to  remove  the 
coke  from  the  drum  and  prepare  tin; 
drum  for  .suhsecjueiit  oil  feed  j)ro(:e.ssiug. 
The  decoking  steps  include:  jnirgiug, 
cof)ling/(ju(!uchiug,  vtmtiug,  draining, 
deheading,  iind  coke  cutting.  A 
d(!.scription  of  these  .ste]).s  and  the 
])otential  (unissions  from  th(!.se  activities 
are  provided  in  the  next  .sev(!ral 
paragraphs.  Once;  the  coke  is  removed, 
the  ve.ssel  is  re-.sealed  (i.e.,  the  drain 
valve  is  closed  and  tlie  “h(;ad”  is  re¬ 
attached),  jjre.ssnre  te.sted  (typically 
using  st(;am),  purged  to  remove  oxygen, 
then  slowly  healed  to  processing 
temperatures  .so  it  can  go  back  on-line. 
When  the  second  coke  drum  becomes 
filled  with  coke,  feed  is  diverted  back  to 
the  first  coke  drum  and  the  .second 
drum  is  then  decoked.  In  this  manner, 
the  DCU  allows  for  continuous 
processing  of  oil  even  though  the 
individual  coke  drums  operate  in 
cyclical  batch  fashion. 

The  first  step  in  decoking  operations 
is  to  purge  the  coke  drum  with  steam. 
This  serves  to  cool  the  coke  bed  and  to 
flush  oil  or  reaction  products  from  the 
coke  bed.  The  steam  purge  is  initially 
sent  to  the  product  distillation  column 
and  then  diverted  to  the  unit’s 
blowdown  system.  The  blowdown 
system  serves  to  condense  the  steam 
and  other  liquids  entrained  in  the 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


36901 


steam.  Nearly  all  DCU  operate  a  ’’closed 
blowdown”  system,  such  that 
uncondensed  gases  from  the  blowdown 
system  are  sent  to  the  product 
distillation  column  or  the  facility’s  light 
gas  plant,  recovered  as  fuel  gas,  or 
combusted  in  a  flare.  In  an  open 
blowdown  system,  these  uncondensed 
gases  would  be  vented  directly  to 
atmosphere.  The  DCU  vent  discharge  to 
the  blowdown  system  is  specifically 
defined  in  Refinery  MACT  1  as  the 
“delayed  coker  vent.” 

The  next  step  in  the  decoking  process 
is  cooling/quenching  the  coke  drum  and 
its  contents  via  the  addition  of  water, 
commonly  referred  to  as  quench  water, 
at  the  bottom  of  the  coke  drum.  The 
water  added  to  the  vessel  quickly  turns 
to  steam  due  to  the  high  temperature  of 
the  coke  bed.  The  water/ steam  helps  to 
further  cool  the  coke  bed  and  “quench” 
any  residual  coking  reactions  that  may 
still  occur  within  the  hot  coke  bed.  As 
with  the  steam  purge,  steam  off-gas  from 
the  cooling/quenching  cycle  is 
recovered  in  the  unit’s  blowdown 
system  and  this  vent  discharge  is 
specifically  defined  in  Refinery  MAUT  1 
as  the  “delayed  coker  vent.” 

After  several  hours,  the  coke  drum  is 
sufficiently  cooled  so  that  the  water 
level  in  the  drum  can  be  raised  to 
entirely  cover  the  coke  bod.  Although 
water  covers  the  coke  bed,  the  ujjper 
])ortion  of  the  coke  bed  may  still  be  well 
above  212  degrees  Kahrenlunt  and 
will  continue  to  g(!n(!rate  steam.  In  fad, 
since  the  cok(!  drum  ve.ssel  |)re.ssiir(!  is 
great(!r  than  atmospluaic  pressure,  tin; 
e(|uilibrium  boiling  point  of  water  in  tin; 
ves.s(;l  is  gnuiter  than  212  "I''.  Thendbre, 
the  water  at  the  top  of  the  coke  drum  is 
typically  well  above  212  ‘^1'' 

(superheated  water).  As  the  cok(!  drum 
and  its  contents  contiiuu!  to  cool  from 
the  (!vaporativ(i  tiooling  effect  of  the 
steam  generation,  the  steam  generation 
rat(!  and  the  pressure  within  the  vessel 
will  decrease. 

Owners  or  operators  of  DOIJ  may  use 
different  indicators  or  set  jjoints  to 
determine  when  the  system  has  cooled 
sufficiently  to  move  to  the  venting  step; 
however,  one  of  the  most  common 
indicators  monitored  is  the  pressure  of 
the  coke  drum  vessel  (or  steam  vent  line 
just  above  the  coke  drum,  where  steam 
exits  the  coke  drum  en  route  to  the 
blowdown  system).  When  the  vessel  has 
cooled  sufficiently  (e.g.,  when  the  coke 
drum  vessel  pressure  reaches  the 
desired  set  point),  valves  are  opened  to 
allow  the  steam  generated  in  the  coke 
drum  to  vent  directly  to  the  atmosphere 
rather  than  the  closed  blowdown 
system.  This  vent  is  commonly  referred 
to  as  the  “coker  steam  vent”  and  is 
typically  the  first  direct  atmospheric 


emission  release  during  the  decoking 
operations  when  an  enclosed  blowdown 
system  is  used.  While  this  vent  gas 
contains  predominately  steam,  methane 
and  ethane,  a  variety  of  HAP  are  also 
emitted  with  this  steam.  These  HAP 
include  light  aromatics  (e.g.,  benzene, 
toluene,  and  xylene)  and  light  POM 
(predominately  naphthalene  and  2- 
methyl  naphthalene).  The  level  of  HAP 
emitted  from  the  DCU  has  been  found 
to  be  a  function  of  the  quantity  of  steam 
generated  (see  the  technical 
memorandum  entitled  Impacts 
Estimates  for  Delayed  Coking  Units  in 
Docket  ID  Number  EPA-HQ-OAR- 
2010-0682). 

In  general,  the  next  step  in  the 
decoking  process  is  draining  the  water 
from  the  coke  drum  by  opening  a  large 
valve  at  the  bottom  of  the  coke  drum. 

The  drain  water  typically  falls  from  the 
coke  drum  onto  a  slanted  concrete  pad 
that  directs  the  water  to  the  coke  pit 
area  (where  water  and  coke  are  collected 
and  separated).  Some  DCU  owners  or 
operators  initiate  draining  at  the  same 
time  they  initiate  venting;  other  owners 
or  operators  may  allow  the  vessel  to 
vent  for  20  or  more  minutes  prior  to 
initiating  draining.  While  draining 
immediately  may  reduce  the  amount  of 
steam  exiting  the  unit  via  the  .stack,  as 
explained  below,  it  is  not  expected  to 
alter  the  overall  emissions  from  the  unit. 
During  the  venting  and  draining 
proce.ss,  the;  j)re.ssure  of  the  sy.stem  falls 
to  atmospheric.  Steam  will  be  gmierated 
until  the  eva|)()rative  cooling  ellect  of 
that  steam  generation  cools  the;  cok(M' 
ipumch  water  to  21 2  “I*'.  If  draining  is 
initiated  immediately,  some  of  tin; 
superheated  water  may  drain  from  the 
DCU  before  h(!ing  coohul.  A  portion  of 
that  (Iraimul  water  will  then  convert  to 
steam  during  the  draining  process  as 
that  superlujated  water  contacts  the 
ojxm  atmos])here.  'I’herefore,  draining 
(piickly  is  not  expected  to  alter  the  total 
amount  of  steam  generated  from  the  unit 
nor  alter  the  overall  emissions  from  the 
unit.  It  will,  however,  alter  the  relative 
jjroportion  of  the  emissions  that  are 
released  via  the  vent  versus  the  (juench 
water  drain  area. 

The  next  step  in  the  decoking  process 
is  “deheading”  the  coke  drum.  At  the 
top  of  the  coke  drum  is  a  large  3-  to  5- 
foot  diameter  opening,  which  is  sealed 
with  a  gasketed  lid  during  normal 
operations.  When  the  steam  generation 
rate  from  the  coke  drum  has  sufficiently 
subsided,  this  gasketed  lid  is  removed  to 
allow  access  for  a  water  drill  that  will 
be  used  to  remove  coke  from  the  drum. 
The  process  of  removing  this  lid  is 
referred  to  as  “deheading”  the  coke 
drum.  Different  DCU  owners  or 
operators  may  use  different  criteria  for 


when  to  dehead  the  coke  drum.  If  the 
coke  drum  is  deheaded  soon  after 
venting  is  initiated,  some  steam  and 
associated  HAP  emissions  may  be 
released  from  this  opening.  As  with 
draining,  it  is  anticipated  that  the  total 
volume  of  steam  generated  will  be  a 
function  of  the  temperature/pressure  of 
the  coke  drum.  Deheading  the  coke 
drum  prior  to  the  coke  drum  contents 
reaching  212  °F  will  generally  mean  that 
some  of  the  steam  will  be  released  from 
the  coke  drum  head  opening.  However, 
this  will  not  alter  the  total  amount  of 
steam  generated;  it  merely  alters  the 
location  of  the  release  (coke  drum  head 
opening  versus  steam  vent).  The  HAP 
emissions  from  the  deheading  process 
are  expected  to  be  proportional  to  the 
amount  of  steam  released  in  the  same 
manner  as  the  emissions  from  the  steam 
vent. 

The  final  step  of  the  decoking  process 
is  coke  cutting.  A  high-pressure  water 
jet  is  used  to  drill  or  cut  the  coke  out 
of  the  vessel.  The  drilling  water  and 
coke  slurry  exits  the  coke  drum  via  the 
drain  opening  and  collects  in  the  coke 
pit.  Generally,  the  coke  drum  and  its 
contents  are  sufficiently  cooled  so  that 
this  process  is  not  expected  to  yield 
significant  HAP  emi.s.sions.  However,  if 
the  other  decoking  steps  are  performed 
too  quickly,  hot  spots  may  exist  within 
the  coke  bod  and  HAP  omissions  may 
occur  as  water  contacts  the.se  hot  spots 
and  additional  .steam  and  (ani.ssions  are 
rehai.sed. 

( luce  tin;  coke;  is  cut  out  of  the  drum, 
tin*  dnnn  is  clo.sed  and  jjrepared  to  go 
hack  on-line.  This  procct.ss  inclinhKs 
|)r(!s.snri/.ing  with  .steam  to  ensure  then; 
are  no  leaks  [i.e.,  that  the  h(;a(l  is 
prop(!rly  attached  and  .seahal  and  the 
drain  valve;  is  fnlly  clo.sed).  The  v(;ssel 
is  then  purged  to  remove  any  oxygen 
and  heated  by  diverting  the  produced 
gas  from  the  proce.ssing  coke  dniin 
through  the  empty  drum  prior  to 
.sending  it  to  the  unit’s  distillation 
colninn.  A  coke  drum  cycle  is  typically 
28  to  36  hours  from  .start  of  feed  to  start 
of  the  next  feed. 

b.  How  Delayed  Cioker  Vents  Are 
Addressed  in  Refinery  MACT  1 

Delayed  coker  vents  are  specifically 
mentioned  as  an  example  within  the 
first  paragraph  of  the  definition  of 
“miscellaneous  process  vent”  in  40  CFR 
63.641  of  Refinery  MACT  1.  However, 
the  definition  of  “miscellaneous  process 
vent”  also  excludes  coking  unit  vents 
associated  with  coke  drum  depressuring 
(at  or  below  a  coke  drum  outlet  pressure 
of  15  pounds  per  square  inch  gauge 
[psig]),  deheading,  draining,  or  decoking 
(coke  cutting)  or  pressure  testing  after 
decoking.  Refinery  MACT  1  also 
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includes  a  definition  of  “delayed  coker 
vent”  in  40  GFR  63.641.  This  vent  is 
typically  intermittent  in  nature,  and 
iisually  occurs  only  during  the  initiation 
of  the  depressuring  cycle  of  the 
decoking  operation  when  vapor  from 
the  coke  drums  cannot  be  sent  to  the 
fractionator  column  for  product 
rec;ovcry,  hut  instead  is  routed  to  the 
atmosphere  through  a  closed  blowdown 
syst(im  or  directly  to  the  atmosphere  in 
an  open  blowdown  .system.  The 
(iinissions  from  the  decoking  pha.ses  of 
I)CU  operations,  which  include  coke 
drum  deheading,  draining,  or  decoking 
(coke  cutting),  are  not  considered  to  he 
delayed  coker  vents. 

The  first  paragraph  of  the  definition  of 
“mi.scellaneous  process  vent”  also 
includes  blowdown  condensers/ 
accumulators  as  an  example  of  a 
miscellaneous  process  vent.  Therefore, 
the  DCU  blowdown  system  is  a 
miscellaneous  process  vent  regardle.ss  of 
whether  or  not  the  blowdown  system  is 
associated  with  a  DCIJ  or  another 
proce.ss  unit.  Further,  the  inclusion  of 
the  “delayed  coker  vent”  as  an  example 
of  a  mi.scellaneous  process  vent  makes 
it  clear  that  the  DClJ’s  blowdown 
sy.stem  vent  (if  an  open  blowdown 
system  is  u.sed)  is  considered  a 
mi.scellaneous  process  vent.  It  is  less 
clear  from  the  regulatory  text  whether 
the  direct  venting  of  the  coke  drum  to 
the  atmosphere  via  the  steam  vent 
during  the  final  depressurization  is 
considered  to  be  a  “delayed  coker  vent” 
(j.e.,  whether  direct  venting  to  the 
atmosphere  is  equivalent  to  venting 
“directly  to  the  atmosphere  in  an  open 
blowdown  system”). 

The  regulatory  text  is  clear  that  this 
steam  vent  is  exempt  from  the  definition 
of  “miscellaneous  process  vent”  when 
the  pressure  of  the  vessel  is  less  than  15 
psig.  It  is  also  clear  that  the  subsequent 
release  points  from  the  decoking 
operations  (i.e.,  deheading,  draining, 
and  coke  cutting)  are  excluded  from 
both  the  definition  of  “delayed  coker 
vent”  and  the  definition  of 
“miscellaneous  process  vent.”  Further, 
based  on  the  statements  in  the 
background  information  document  for 
the  August  1995  final  Refinery  MACT  1 
rule, 26  the  15  psig  pressure  limit  for  the 
direct  venting  of  the  DCU  to  the 
atmosphere  was  not  established  as  a 
MACT  floor  control  level;  it  was 
established  to  accommodate  all  DCU  at 
whatever  pressure  they  typically 
switched  from  venting  to  the  closed 
blowdown  system  to  venting  directly  to 
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the  atmosphere.  Based  on  this 
information,  as  well  as  the  data  from  the 
2011  Refinery  ICR,  refinery  enforcement 
settlements  and  other  information 
available,  which  indicate  that  all 
refineries  depressurize  the  coke  drum 
below  15  psig,  we  have  determined  that 
the  direct  atmospheric  relea.ses  from  the 
DCU  decoking  operations  are  currently 
unregulated  emissions.  These 
unregulated  relea.ses  incdude  emissions 
during  atmospheric  depressuring  (i.e., 
the  steam  vent),  deheading,  draining, 
and  coke  cutting. 

c.  Evaluation  of  MAC.T  lunission 
Limitations  for  Delayed  C.oking  Units 

We  evaluated  emissions  and  controls 
during  DCU  decoking  operations  in 
order  to  identify  appropriate  MACT 
emi.ssion  limitations  pursuant  to  CiAA 
section  112(d)(2)  and  (3).  Establishing  a 
lower  pressure  set  point  at  which  a  DCiU 
owner  or  operator  can  switch  from 
venting  to  an  enclo.sed  blowdown 
.system  to  venting  to  the  atmosphere  is 
the  control  technique  identified  for 
reducing  emis.sions  from  delayed  coking 
operations.  Essentially,  there  is  a  fixed 
quantity  of  .steam  that  will  be  generated 
as  the  coke  drum  and  its  contents  cool. 
The  lower  pressure  set  point  will 
require  the  DCU  to  vent  to  the  closed 
blowdown  .sy.stem  longer,  where  the 
organic  HAP  can  be  recovered  or 
controlled.  This  will  result  in  fewer 
emissions  released  during  the  venting, 
draining  and  deheading  process. 

We  consider  this  control  technique, 
which  is  a  work  practice  standard, 
appropriate  for  the  DCU  for  the  reasons 
discussed  below  for  each  of  the  four 
possible  emission  points  at  the  DCU: 
draining,  deheading,  coke  cutting  and 
the  steam  vent.  For  the  first  three  steps, 
the  emissions  cannot  be  emitted  through 
a  conveyance  designed  and  constructed 
to  emit  or  capture  such  pollutant.  For 
example,  during  draining,  the  drain 
water  typically  falls  from  the  coke  drum 
onto  a  slanted  concrete  pad  that  directs 
the  water  to  an  open  coke  pit  area 
(where  water  and  coke  are  collected  and 
separated).  When  the  coke  drum  is 
deheaded,  the  coke  drum  head  must  be 
removed  to  provide  an  accessible 
opening  in  the  drum  so  the  coke  cutting 
equipment  can  be  lowered  into  the 
drum.  This  opening  cannot  be  sealed 
during  coke  cutting  because  the  drilling 
shaft  will  occupy  the  opening  and  the 
shaft  must  be  free  to  be  lowered  or 
raised  during  the  coke  cutting  process. 

While  the  emissions  from  tlie  fourth 
point,  the  DCU  steam  vent,  are  released 
via  a  conveyance  designed  and 
constructed  to  emit  or  capture  such 
pollutant,  as  provided  in  CAA  section 
112(h)(2)(B),  it  is  not  feasible  to 


prescribe  or  enforce  an  emission 
.standard  for  the  DCU  .steam  vent 
because  the  application  of  a 
measurement  methodology  for  this 
source  is  not  practicable  due  to 
technological  and  economic  limitations. 

First,  it  is  not  practicable  to  use  a 
measurement  methodology  for  the  IXTJ 
steam  vent.  The  emissions  from  the  vent 
tyj)ically  contain  99  jjercent  water, 
which  interferes  with  common  sample 
collection  and  analysis  technicjues. 

Also,  the  flow  rate  from  this  vent  is  not 
constant;  rather,  it  decreases  during  the 
venting  proce.ss  as  the  ])ressure  in  the 
DCU  coke  drum  approaches 
atmospheric  pressure.  Additionally,  the 
venting  time  can  be  very  short.  As  part 
of  the  ICiR,  we  reque.sted  .stack  te.sting  of 
eight  DCU.  After  discu.s.sion.s  with  stack 
te.sting  experts  within  the  agency  and 
with  outside  contractors  used  by 
indu.stry  to  perform  the  tests,  we 
concluded  that  sources  with  venting 
times  le.s.s  than  20  minutes  would  not  he 
able  to  perform  an  emissions  test  that 
would  yield  valid  re.sult.s.  Therefore, 
only  two  of  the  eight  facilities  actually 
performed  the  te.sts.  We  anticipate  all 
units  complying  with  the  propo.sed 
.standards  for  DCTJ  .steam  vents  would 
vent  for  less  than  20  minutes. 

Second,  it  is  not  feasible  to  enforce  an 
emission  standard  only  on  the  .steam 
vent  becau.se  the  timing  of  drainage  and 
deheading  can  alter  the  portion  of  the 
decoking  emi.ssions  that  are  released 
from  the  actual  steam  vent.  If  draining 
and  deheading  are  initiated  quickly  after 
venting,  this  will  reduce  the  emissions 
discharged  from  the  vent  (although  as 
explained  above,  it  does  not  reduce  the 
emissions  from  the  collective  set  of 
decoking  operations  release  points). 

Consequently,  due  to  the  unique 
nature  of  DCU  emissions,  the  difficulties 
associated  with  monitoring  the  DCU 
steam  vent,  and  the  inability  to 
construct  a  conveyance  to  capture 
emissions  from  all  decoking  release 
points,  we  are  proposing  that  it  is 
appropriate  to  develop  work  practice 
standards  in  place  of  emission  limits  for 
the  DCU. 

To  establish  the  MACT  floor,  we  then 
reviewed  regulations,  permits  and 
consent  decrees  that  require  coke 
controls.  Refinery  NSPS  Ja  establishes  a 
pressure  limit  of  5  psig  prior  to  allowing 
the  coke  drum  to  be  vented  to  the 
atmosphere.  Based  on  a  review  of 
permit  limits  and  consent  decrees,  we 
found  that  coke  drum  vessel  pressure 
limits  have  been  established  (and 
achieved)  as  low  as  2  psig.  There  are  75 
operating  DCU  according  to  the  Refinery 
ICR  responses,  so  the  sixth  percentile  is 
represented  by  the  fifth-best  performing 
DCU.  We  identified  eight  DCU  with 
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permit  requirements  or  consent  decrees 
specifying  a  coke  drum  venting  pressure 
limit  of  2  psig:  wo  did  not  identify  any 
permit  or  consent  decree  requirements 
more  stringent  than  2  psig.  Refinery 
owners  and  operators  were  asked  to 
provide  the  “typical  coke  drum  pres.snre 
just  prior  to  venting”  for  each  UC’AJ  in 
their  respon.ses  to  the  Refinery  ICiR,  and 
the  respon.ses  indicate  that  four  IXAJ 
o])erate  .such  that  the  typical  venting 
])re.ssure  is  1  psig  or  less.  However,  this 
“typical  coke  drum  j)ressure”  does  not 
rej)resent  a  not-to-he-excee(hid  jjressnre 
limit:  it  is  ex])ected  that  the.se  units  are 
o])erated  this  way  to  meet  a  pres.snre 
limit  of  2  psig.  We  do  not  have 
information  to  indicate  whether  the.se 
facilities  are  always  depressurized  at  1 
psig  or  less.  Moreoveir,  there  were  only 
four  units  for  which  a  typical  venting 
pressure  of  1  psig  was  identified  and  the 
MACiT  floor  for  existing  sources  is 
re])re.sented  hy  the  fifth-hest  o})erating 
IX’.IJ,  not  the  be.st-performing  unit. 
Therefore,  we  are  proposing  that  the 
MAC>T  floor  for  DCiU  decoking 
operations  is  to  depressure  at  2  psig  or 
le.ss  prior  to  venting  to  the  atmosphere 
for  exi.sting  sources.  We  are  also 
propo.sing  that  the  MACiT  floor  for  new 
.sources  is  2  psig,  since  the  he.st- 
performing  source  is  permitted  to 
depressure  at  2  psig  or  less.  For 
additional  details  on  the  MACT  floor 
analysis,  see  memorandum  entitled 
MACT  Analysis  for  Delayed  Coking  Unit 
Decoking  Operations  in  Docket  ID 
Number  EPA-HQ-OAR-201 0-0682. 

We  then  considered  control  options 
beyond  the  floor  level  of  2  psig  to 
determine  if  additional  emission 
reductions  could  be  cost-effectively 
achieved.  We  considered  establishing  a 
venting  pressure  limit  of  1  psig  or  less, 
since  four  facilities  reported  in  the  ICR 
that  the  typical  coke  drum  pressure 
prior  to  depressurizing  was  1  psig. 

There  are  several  technical  difficulties 
associated  with  establishing  a  pressure 
limit  at  this  lower  level.  First,  the  lowest 
pressure  at  any  point  in  a  closed 
blowdown  system  is  generally  designed 
to  be  no  lower  than  0.5  psig. 
Consequently,  the  DCU  compressor 
system  would  operate  with  an  inlet 
pressure  of  no  less  than  0.5  psig. 

Second,  there  are  several  valves  and 
significant  piping  (for  cooling  and 
condensing  steam)  between  the  DCU 
drum  and  the  recovery  compressor. 
There  is  an  inherent  pressure  drop 
when  a  fluid  flows  through  a  pipe  or 
valve.  Two  valves  are  used  for  all  DCU 
lines  to  make  sure  that  the  unit  is  either 
blocked  off  from  the  processing  fluids  or 
blocked  in  so  there  are  no  product 
losses  out  the  steam  line  during 


processing.  Considering  the  need  for 
two  valves  and  piping  needed  in  the 
cooling  .system,  DCU  designed  for  a 
minimal  pressure  loss  will  generally 
still  have  a  0.5  to  1  psig  pressure  drop 
between  the  D(AJ  drum  and  the 
recovery  compressor  inlet,  even  for  a 
new  DC,U  designed  to  minimize  this 
])ros.sure  drop.  Finally,  in  order  to  meet 
a  1  j).sig  pres.snre  limit  at  all  times,  the 
DCAJ  clo.sed  vent  sy.stem  would  need  to 
ho  designed  to  achieve  a  vos.sel  j)ro.s.sure 
of  aj)j)roximately  0.5  psig.  Civen  the 
above  considerations,  it  is  not 
fechnically  feasible  for  new  or  exi.sting 
IXAI  to  routinely  achieve  a  ve.ssel 
jiressure  of  0.5  psig  in  order  to  comply 
with  a  never-to-be-exceeded  drum 
ve.ssel  pressure  of  1  p.sig.  As  noted 
])reviou.sly,  facilities  that  “typically” 
achieve  vessel  })res.snre.s  of  about  1  p.sig 
or  less  are  expected  to  do  so  in  order  to 
meet  a  never-to-he-exceeded  drum 
vessel  pre.s.sure  limit  of  2  j).sig  and  they 
are  not  expected  to  be  able  to  comply 
with  a  never-to-be-exceeded  drum 
vessel  pressure  limit  of  1  p.sig. 

Wo  considered  .setting  additional 
work  practice  standards  regarding 
draining,  deheading,  and  coke  cutting. 
The  decoking  emissions  can  be  released 
from  a  variety  of  locations,  and  the  2- 
psig-or-less  limit  for  depre.s.surizing  the 
coke  drum  will  effectively  reduce  the 
emi.ssions  from  all  of  these  emission 
points,  provided  that  atmospheric 
venting  via  the  DCU  steam  vent  is  the 
fir.st  step  in  the  decoking  process. 
However,  it  is  possible  to  start  draining 
water  prior  to  opening  the  steam  vent. 

We  are  concerned  that  owners  or 
operators  may  adopt  this  practice  as  a 
means  to  reduce  pressure  in  the  coke 
drum  prior  to  venting  the  drum  to  the 
atmosphere.  Initiating  water  draining 
prior  to  reaching  2  psig  would  result  in 
draining  water  that  is  hotter  than  it 
would  be  had  the  drum  been 
sufficiently  cooled  (j.e.,  the  pressure 
limit  achieved)  prior  to  draining  the 
vessel,  effectively  diverting  HAP 
emissions  to  the  water  drain  area  rather 
than  capturing  these  HAP  in  the 
enclosed  blowdown  system,  where  they 
can  be  either  recovered  or  controlled. 
Therefore,  we  are  proposing  that  the 
coke  drum  must  reach  2  psig  or  less 
prior  to  any  decoking  operations,  which 
includes  atmospheric  venting,  draining, 
deheading,  and  coke  cutting. 

We  could  not  identify  any  other 
emission  reduction  options  that  could 
lower  the  emissions  from  the  DCU 
decoking  operations.  Since  we  could  not 
identify  a  technically  feasible  control 
option  beyond  the  MACT  floor,  we 
determined  that  the  MACT  floor 
pressvae  limit  of  2  psig  is  MACT  for 
existing  sources.  We  also  determined 


that  the  same  technical  limitations  of 
going  beyond  the  2  psig  pressure  limit 
for  exi.sting  sources  exi.st  for  now 
sources;  therefore  we  determined  that 
the  MACT  floor  pro.s.sure  limit  of  2  psig 
is  MACH’  for  now  sources.  We  request 
comment  on  whether  depres.snrizing  to 
2  p.sig  prior  to  vcaiting  to  the  atmosphere 
is  the  appropriate  MACT  floor  and 
whether  it  is  appropriate  to  include 
restrictions  for  the  other  throe  decoking 
operations  draiinng,  deheading  and 
coke  cutting,  in  the  MACH’ 
recjidromonts.  We  rocjuost  comments  on 
whether  we  have  adequately  interpn;ted 
the  information  that  indicates  that  there 
is  currently  no  applicable  MA(7r  lloor 
for  delayed  coking.  If  Refinery  MACT  1 
currently  provided  .standards  for  DCA) 
based  on  the  MACT  floor,  we  would 
evaluate  whether  it  is  neces.sary  to 
revise  .such  delayed  coking  standards 
under  the  risk  and  technology  review 
requirements  of  the  Act  [i.e.,  CAA 
section  112(f)  and  112(d)(6))  as 
discussed  later  in  this  preamble. 

Finally,  we  request  comment  and 
supporting  information  on  any  other 
practices  that  may  he  u.sed  to  limit 
emissions  during  the  decoking 
operations. 

d.  Pivaluation  of  Ciost  and  Environmental 
Impacts  of  MACT  Emission  Limitations 
for  Delayed  Cioking  Units 

DCiU  that  cannot  currently  meet  the  2 
psig  pressure  limit  would  be  expected  to 
install  a  device  (compressor  or  steam 
ejector  system)  to  lower  the  DCU  vessel 
pressure.  In  the  Refinery  NSPS  Ja 
impact  analysis,  facilities  not  able  to 
meet  the  pressure  threshold  were 
assumed  to  purchase  and  install  a  larger 
compressor  to  lower  the  blowdown 
system  pressure.  Other  approaches  to 
lowering  blowdown  system  (and  coke 
drum)  pressure  exist.  Specifically,  steam 
ejectors  have  been  identified  as  a 
method  to  help  existing  units 
depressurize  more  fully  in  order  to 
achieve  a  set  vessel  pressure  or  drum 
bed  temperature.  Upgrading  the  closed 
vent  system  to  reduce  pressure  losses  or 
to  increase  steam  condensing  capacity 
may  also  allow  the  DCU  to  depressurize 
more  quickly  while  the  emissions  are 
still  vented  to  the  closed  blowdown 
system.  This  is  important  because 
delays  in  the  decoking  operations  may 
impact  process  feed  rates.  That  is,  if  the 
decoking  and  drum  preparation  steps 
take  too  long,  the  feed  rate  to  the  other 
coke  unit  must  be  reduced  to  prevent 
overfilling  one  coke  drum  prior  to  being 
able  to  switch  to  the  other  coke  drum. 
This  issue  is  less  critical  for  DCU  that 
operate  with  3  or  4  drums  per 
distillation  column,  but  a  consistent 
increase  in  the  decoking  times  across  all 
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drums  may  still  limit  the  capacity  of  the 
DCU  at  some  petroleum  refineries. 

For  existing  sources,  we  assumed  all 
DCU  that  reported  a  “typical  drum 
pressure  prior  to  venting”  of  more  than 
2  psig  would  install  and  operate  a  steam 
ejector  system  to  reduce  the  coke  drum 
pressure  to  2  psig  prior  to  venting  to 
atmosphere  or  draining. 

The  operating  costs  of  the  steam 
ejector  system  are  offset,  to  some  extent, 
by  the  additional  recovered  vapors. 
Vapors  from  the  additional  gases  routed 
to  the  blowdown  system  contain  high 
levels  of  methane  (approximately  70 
percent  by  volume  on  a  dry  basis)  based 
on  DCU  steam  vent  test  data.  If  these 


vapors  are  directed  to  the  closed 
blowdown  system  rather  than  to  the 
atmosphere,  generally  the  dry  gas  can  be 
recovered  in  the  refinery  fuel  gas  system 
or  light-ends  gas  plant.  This  recovered 
methane  is  expected  to  off-set  natural 
gas  purchases  for  the  fuel  gas  system. 

For  new  sources,  it  is  anticipated  that 
the  DCU’s  closed  vent  system  could  be 
designed  to  achieve  a  2  psig  vessel 
pressme  with  no  significant  increase  in 
capital  or  operating  costs.  Designing  the 
system  to  vent  at  a  lower  pressure 
would  also  result  in  additional  vapor 
recovery,  which  is  expected  to  off-set 
any  additional  capital  costs  associated 


with  the  low  pressure  design  closed 
vent  system. 

The  costs  of  complying  with  the  2 
psig  coke  drum  threshold  prior  to 
venting  or  draining  are  summarized  in 
Table  2  of  this  preamble.  The  costs  are 
approximately  $1,000  per  ton  of  VOC 
reduced  and  approximately  $5,000  per 
ton  of  organic  HAP  reduced  when 
considering  VOC  and  methane  recovery 
credits.  In  addition  to  VOC  and  HAP 
reductions,  the  proposed  control  option 
will  result  in  a  reduction  in  methane 
emissions  of  18,000  tpy  or  343,000 
metric  toimes  per  year  of  carbon  dioxide 
equivalents  (C02e),  assuming  a  global 
warming  potential  of  21  for  methane. 


Table  2— Nationwide  Emissions  Reduction  and  Cost  Impacts  of  Control  Option  for  Delayed  Coking  Units  at 

Petroleum  Refineries 


Control  option 

Capital  cost 
(million  $) 

Annualized 

costs 

without  re¬ 
covery  cred¬ 
its 

(million  $/yr) 

Emissions 

reduction, 

VOC 

(tpy) 

Emissions 

reduction, 

HAP 

(tpy) 

Cost 

effective¬ 

ness 

($/ton  HAP) 

Total 

annualized 
costs  with 
VOC  recov¬ 
ery  credit 
(million  $/yr) 

Overall  cost 
effective¬ 
ness  with 
VOC  recov¬ 
ery  credit 
($/ton  HAP) 

2  psig . 

52 

10.2 

4,250 

850 

12,000 

3.98 

4,700 

2.  CRU  Vents 

A  CRU  is  designed  to  reform  (i.e., 
change  the  chemical  structure  of) 
naphtha  into  higher-octane  aromatics. 
Over  time,  coke  deposits  form  on  the 
reforming  catalyst,  which  reduces  the 
catalyst  activity.  When  catalyst  activity 
is  reduced  to  a  certain  point,  the  catalyst 
is  regenerated  by  burning  the  coke  off  of 
the  catalyst.  Prior  to  this  coke  burn-off 
process,  the  catalyst  (or  reactor  vessel 
containing  the  catalyst)  must  be 
removed  from  active  service  and 
organics  remaining  on  the  catalyst  (or  in 
the  reactor)  must  be  purged  from  the 
system.  This  is  generally  accomplished 
by  depressurizing  the  vessel  to  a  certain 
vessel  pressure,  then  re-pressurizing  the 
vessel  with  nitrogen  and  depressurizing 
the  vessel  again.  The  re-pressurization 
and  depressurization  process  is  repeated 
several  times  until  all  organics  have 
been  purged  from  the  system.  The 
organic  HAP  emissions  from  this 
depressurization/purge  cycle  vent  are 
typically  controlled  by  directing  the 
purge  gas  directly  to  the  CRU  process 
heater  or  venting  the  gas  to  a  flare. 

Refinery  MACT  2  requires  a  98- 
percent  reduction  of  organic  HAP 
measured  as  total  organic  carbon  (’I’OCd 
or  non-methane  TOC  or  an  outlet 
concentration  of  20  ppmv  or  loss  (dry 
basis,  as  hexane,  corrected  to  3-percent 
oxygen),  whichever  is  le.ss  stringent,  for 
this  ('.RU  dej)re.s.surization/])urge  cycle 
vent  (purging  prior  to  coke-hurn-ofl). 
The  emission  limits  for  organic  HAP  for 
the  CRU  do  not  a])j)ly  to  emissions  from 


process  vents  during  depressuring  and 
purging  operations  when  the  reactor 
vent  pressure  is  5  psig  or  less.  The 
Refinery  MACT  2  requirements  were 
based  on  the  typical  operation  of  CRU 
utilizing  sequential  pressurization  and 
passive  depressmization.  The  5  psig 
pressure  limit  exclusion  was  provided 
based  on  state  permit  conditions,  which 
recognized  that  depressurization  to  an 
APCD  (without  other  active  motive  of 
flow)  is  limited  by  the  back  pressure  of 
the  control  system,  which  is  often  a  flare 
or  process  heater.  Source  testing 
information  collected  from  the  2011 
Refinery  ICR  indicates  that  facilities 
have  interpreted  the  rule  to  allow  the  5 
psig  pressure  limit  exclusion  to  be  used 
by  units  using  active  purging  techniques 
(such  as  continuous  nitrogen  purge  or 
vacuum  pump  on  the  CRU  reactor  at 
low  pressures)  to  discharge  to  the 
atmosphere  without  emission  controls. 
The  information  collected  indicates  that 
HAP  emissions  from  a  continuous, 
active  purging  technique  could  result  in 
emissions  of  HAP  from  CRU 
depressurization  vents  much  higher 
than  expected  to  bo  allowed  under  the 
Refinery  MACT  2  requirements,  which 
presumed  sequential  ro-prossurization 
and  purging  cycles.  The  testing 
information  received  indicated  that  at 
one  facility,  the  active  j)urge  vent  had 
n()n-m(!thane  T(3C  concentrations  of  700 
to  10,000  j)pmv  (dry  basis,  as  luixaue, 
corrected  to  3-percent  oxygen) 
compared  to  less  than  10  ])pmv  for  the 
typical  ])a.s.sive  j)urge  vent  tested.  The 


annual  HAP  emissions  for  the  CRU  with 
the  active  purge  vent  were  estimated  to 
exceed  10  tpy,  while  a  comparable  unit 
using  the  cyclic  re-pressurization  and 
passive  depressurization  purge 
technique  is  projected  to  have  HAP 
emissions  of  less  than  0.1  tpy. 

Therefore,  we  are  proposing  to  amend 
the  exclusion  in  40  CFR  63.1566(a)(4)  to 
clarify  the  application  of  the  5  psig 
exclusion,  consistent  with  the  MACT 
floor  under  CAA  section  112(d)(2)  and 
(3).  Specifically,  we  are  limiting  the 
vessel  pressure  limit  exclusion  to  apply 
only  to  passive  vessel  depressurization. 
Units  utilizing  active  purging 
techniques  have  a  motive  of  flow  that 
can  be  used  to  direct  the  purge  gas  to 
a  control  system,  regardless  of  the  CRU 
vessel  pressure.  If  a  CRU  owner  or 
operator  uses  active  purging  techniques 
(e.g.,  a  continual  nitrogen  purge)  or 
active  vessel  depressurization  (e.g., 
vacuum  pump),  then  the  98-percent 
reduction  or  20  ppmv  TOC  emission 
limits  would  apply  to  these  discharges 
regardless  of  the  vessel  pressure. 

3.  Refinery  Flares 

The  FPA  is  proposing  under  t^AA 
.section  112(d)(2)  and  (3)  to  amend  the 
operating  and  monitoring  requirements 
for  jKitroleum  refinery  flanis.  We  li:iv(! 
determined  that  the  cairrent 
recjuirements  for  llanss  an;  not  ade()uate 
to  (insure  compliance  with  tlui  Kefimiry 
MA(7r  standards,  lu  the  (hivelopiruiiit  of 
Refinery  MAtH’  1,  tlui  Id’A  det(irnuued 
that  the  avcuage  emi.ssiou  limitation 
achieved  hy  the  iMist-performiug  12 
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percent  of  existing  sources  was 
established  as  the  use  of  combustion 
controls  for  miscellaneous  process 
vents.  Further,  the  EPA  stated  that  “data 
analyses  conducted  in  developing 
previous  NSPS  and  the  [National 
Emission  Standards  for  Organic 
Hazardous  Air  Pollutants  (40  CFR  part 
63,  subparts  F,  G,  and  H)]  HON 
determined  that  combustion  controls 
can  achieve  98-percent  organic  HAP 
reduction  or  an  outlet  organic  HAP 
concentration  of  20  ppmv  for  all  vent 
streams”  (59  FR  36139,  July  15,  1994). 
The  requirements  applicable  to  flares  at 
refineries  are  set  forth  in  the  General 
Provisions  to  40  GFR  part  63  and  are 
cross-referenced  in  Refinery  MAGT  1 
and  2.  In  general,  flares  used  as  APGD 
were  expected  to  achieve  98-percent 
HAP  destruction  efficiencies  when 
designed  and  operated  according  to  the 
requirements  in  the  General  Provisions. 
Recent  studies  on  flare  performance, 
however,  indicate  that  diese  General 
Provisions  requirements  are  inadequate 
to  ensure  proper  performance  of  refinery 
flares,  particularly  when  assist  steam  or 
assist  air  is  used.  Over  the  last  decade, 
flare  minimization  efforts  at  petroleum 
refineries  have  led  to  an  increasing 
number  of  flares  operating  at  well  below 
their  design  capacity,  and  while  this 
effort  has  resulted  in  reduced  flaring  of 
gases  at  refineries,  situations  of  over¬ 
assisting  with  steam  or  air  have  become 
exacerbated,  leading  to  the  degradation 
of  flare  combustion  efficiency. 

Therefore,  these  amendments  are 
necessary  to  ensure  that  refineries  that 
use  flares  as  APGD  meet  the  MAGT 
standards  at  all  times  when  controlling 
HAP  emissions. 

Refinery  MAGT  1  and  2  require  flares 
used  as  an  APGD  to  meet  the 
operational  requirements  set  forth  in  the 
General  Provisions  at  40  GFR  63.11(b). 
These  General  Provisions  requirements 
specify  that  flares  shall  be:  (1)  Steam- 
assisted,  air-assisted,  or  non-assisted;  (2) 
operated  at  all  times  when  emissions 
may  bo  vented  to  them;  (3)  designed  for 
and  operated  with  no  visible  emissions 
(except  for  periods  not  to  exceed  a  total 
of  5  minutes  during  any  2  consecutive 
hours):  and  (4)  operated  with  the 
j)resence  of  a  pilot  flame  at  all  times. 

The  General  Provisions  also  specify 
recpiirements  for  both  the  minimum 
heat  content  of  gas  combusted  in  tin; 
flan;  and  maximum  exit  velocity  at  the 
flare  tij).  Tin;  Gen(;ral  Provisions  only 
specify  monitoring  recpiireinents  for  tin; 
|)r(;.s(;nc(;  of  tin;  ])ilot  flann;  and  tin; 
oj)(;ration  of  a  flan;  with  no  visible; 
(;missions.  For  all  otln;r  op(;rating  limits, 
R(;fin(;ry  MACiT  1  and  2  r(;(piin;  an 
initial  ])erformanc(;  (.’valuation  to 


demonstrate  compliance  but  there  are 
no  specific  monitoring  requirements  to 
ensure  continuous  compliance.  As 
noted  previously,  flare  performance 
tests  conducted  over  the  past  few  years 
suggest  that  the  current  regulatory 
requirements  are  insufficient  to  ensure 
that  refinery  flares  are  operating 
consistently  with  the  98-percent  HAP 
destruction  efficiencies  that  we 
determined  were  the  MAGT  floor. 

In  2012,  the  EPA  compiled 
information  and  test  data  collected  on 
flares  and  summarized  its  preliminary 
findings  on  operating  parameters  that 
affect  flare  combustion  efficiency  (see 
technical  report.  Parameters  for 
Properly  Designed  and  Operated  Flares, 
in  Docket  ID  Number  EPA-HQ-OAR- 
2010-0682).  The  EPA  submitted  the 
report,  along  with  a  charge  statement 
and  a  set  of  charge  questions  to  an 
external  peer  review  panel. The  panel 
concurred  with  the  EPA’s  assessment 
that  three  primary  factors  affect  flare 
performance:  (1)  The  flow  of  the  vent 
gas  to  the  flare;  (2)  the  amoimt  of  assist 
media  (e.g.,  steam  or  air)  added  to  the 
flare;  and  (3)  the  combustibility  of  the 
vent  gas/assist  media  mixture  in  the 
combustion  zone  (i.e.,  the  net  heating 
value,  lower  flammability,  and/or 
combustibles  concentration)  at  the  flare 
tip. 

Following  is  a  discussion  of 
requirements  we  are  proposing  for 
refinery  flares,  along  with  impacts  and 
costs  associated  with  these  new 
requirements.  Specifically,  this  action 
proposes  that  refinery  flares  operate 
pilot  flame  systems  continuously  and 
with  automatic  re-ignition  systems  and 
that  refinery  flares  operate  with  no 
visible  emissions.  In  addition,  this 
action  also  consolidates  requirements 
related  to  flare  tip  velocity  and  proposes 
new  operational  and  monitoring 
requirements  related  to  the  combustion 
zone  gas.  Prior  to  these  proposed 
amendments.  Refinery  MAGT  1  and  2 
cross-reference  the  General  Provisions 
requirements  at  40  GFR  63.11(b)  for  the 
operational  requirements  for  flares  used 
as  AP(]D.  Rather  than  revising  the 
General  Provisions  requirements  for 
flares,  which  would  impact  dozens  of 
different  source  categories,  this  proposal 
will  sp(;cify  all  r(;finery  flare  op(;rational 
and  monitoring  r(;quirements 
.sp(;cifically  in  R(;fin(;ry  MACH’  1  and 
cro.s.s-r(;f(;r(;nce  th(;.se  same  r(;quin;ni(;nts 
in  R(;fin(;ry  MAt”!'  2.  All  of  the 
r(;(jnir(;m(;nt.s  for  flar(;.s  ojjerating  at 
p(;trol(;um  r(;fin(;ri<;s  in  this  pr()|)o.s(;d 
rnl(;inaking  an;  int(;nd(;d  to  (;n.sur(; 
(:oin])lianc(;  with  tin;  R(;fin(;ry  MAtiT  1 

'I'hd.stt  (l(i(:nin(iiits  ciin  iilso  Ixt  toinid  lit  lillj):// 


and  2  standards  when  using  a  flare  as 
an  APGD. 

a.  Pilot  Flames 

Refinery  MAGT  1  and  2  reference  the 
flare  requirements  in  the  General 
Provisions,  which  require  a  flare  used  as 
an  APGD  device  to  operate  with  a  pilot 
flame  present  at  all  times.  Pilot  flames 
are  proven  to  improve  flare  flame 
stability;  even  short  durations  of  an 
extinguished  pilot  could  cause  a 
significant  reduction  in  flare  destruction 
efficiency.  In  this  action,  we  are 
proposing  to  remove  the  cross-reference 
to  the  General  Provisions  and  instead 
include  the  requirement  that  flares 
operate  with  a  pilot  flame  at  all  times 
and  be  continuously  monitored  for 
using  a  thermocouple  or  any  other 
equivalent  device  in  Refinery  MAGT  1 
and  2.  We  are  also  proposing  to  amend 
Refinery  MAGT  1  and  2  to  add  a  new 
operational  requirement  to  use 
automatic  relight  systems  for  all  flare 
pilot  flames.  An  automatic  relight 
system  provides  a  quicker  response  time 
to  relighting  a  snuffed-out  flare 
compared  to  manual  methods  and 
thereby  results  in  improved  flare  flame 
stability.  In  comparison,  manual 
relighting  is  much  more  likely  to  result 
in  a  longer  period  where  the  pilot 
remains  unlit.  Because  of  safety  issues 
with  manual  relighting,  we  anticipate 
that  nearly  all  refinery  flares  are  already 
equipped  with  an  automated  device  to 
relight  the  pilot  flame  in  the  event  it  is 
extinguished.  Also,  due  to  the 
possibility  that  a  delay  in  relighting  the 
pilot  could  result  in  a  flare  not  meeting 
the  98-percent  destruction  efficiency  for 
the  period  when  the  pilot  flame  is  out, 
we  are  proposing  to  amend  Refinery 
MAGT  1  and  2  to  add  this  requirement 
to  ensure  that  the  pilot  operates  at  all 
times. 

b.  Visible  Emissions 

Refinery  MAGT  1  and  2  reference  the 
flare  requirements  in  the  General 
Provisions,  which  require  a  flare  used  as 
an  APGD  to  operate  with  visible 
(;missions  for  no  more  than  5  minutes  in 
a  2-hour  period.  Owners  or  operators  of 
these  flares  are  required  to  conduct  an 
initial  performance  demon.stration  for 
visible  emissions  using  EPA  M(;lhod  22 
of  40  (T'R  part  60,  Aj)p(;ndix  A-7.  We 
ar(;  proposing  to  r(;mov(;  tin;  cro.ss- 
r(;fer(;nc(;  to  the  G(;ii(;ral  Provisions  and 
iucliuh;  the  limitation  on  visible; 
(;mission.s  in  K(;fin(;ry  MACri’  1  and  2.  In 
addition,  w(;  an;  ])ro|)o.sing  to  am(;n(l 
R(;fin(;ry  MAt  IT  1  and  2  to  add  a 
r(;(|nir(;in(;nt  that  a  visihh;  (;nn.s.sions  t(;st 
h(;  condu(:t(;d  (;a(:h  day  and  wh(;n(;v(;r 
visihh;  (;ini.s.sions  an;  ohserv(;d  from  the 
flar(;.  W(;  an;  proposing  that  own(;rs  or 
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operators  of  flares  monitor  visible 
emissions  at  a  minimmn  of  once  per  day 
using  an  observation  period  of  5 
minutes  and  EPA  Method  22  of  40  CFR 
part  60,  Appendix  A-7.  Additionally, 
any  time  there  are  visual  emissions  from 
the  flare,  we  are  proposing  that  another 
5-minute  visible  emissions  observation 
period  be  performed  using  EPA  Method 
22  of  40  CFR  part  60,  Appendix  A-7, 
even  if  the  minimum  required  daily 
visible  emission  monitoring  has  already 
been  performed.  For  example,  if  an 
employee  observes  visual  emissions  or 
receives  notification  of  such  by  the 
community,  the  owner  or  operator  of  the 
flare  would  be  required  to  perform  a  5- 
minute  EPA  Method  22  observation  in 
order  to  check  for  compliance  upon 
initial  observation  or  notification  of 
such  event.  We  are  also  proposing  that 
if  visible  emissions  are  observed  for 
greater  than  one  continuous  minute 
during  any  of  the  required  5-minute 
observation  periods,  the  monitoring 
period  shall  be  extended  to  2  hours. 

Industry  representatives  have 
suggested  to  the  EPA  that  flare 
combustion  efficiency  is  highest  at  the 
incipient  .smoke  point  (the  point  at 
which  black  smoke  begins  to  form 
within  the  llame).  They  stated  that  the 
exi.sting  limit  for  visible  (nnissions 
could  be  increa.sed  from  5  minutes  to  10 
minutes  in  a  2-tionr  ])erio(l  to  encourage 
operation  near  the  incipient  smoke 
|)oint  (see  memorandum,  Mc‘c///ig 
Minnies  for  I'chrnory  HI,  Mnelin)’ 

Hclwccn  I  Ik;  U.S.  HI' A  tind 
l((;f>n;snnlnliv(;s  from  IIk;  I'clrohfinn 
Hefiniiif^  Indnsiry,  iii  Dctcket  II)  Number 
l';i’A-ll(|-()AK-2010  06M21.  While  we 
agree  llial  operating  near  the  iuci|)ient 
smoke  point  results  in  good  comhustiou 
at  the  Hare  ti|),  we  disagree  that  the 
allowahle  period  lor  visible  emissions 
he  increased  ii'om  5  to  10  minutes  lor  a 
2  hour  period.  .Smoking  Hares  can 
contribute  significantly  to  emi.ssions  of 
|)articnlate  matter  2.5  nncrometers  in 
diameter  and  smalhjr  (PM7  s)  emi.ssions, 
ami  w(!  are  concerned  that  increasing 
the  allowable  period  of  visible 
emis.sions  from  5  minutes  to  10  minutes 
for  every  2-hour  period  could  re.sult  in 
an  increase  in  the  PM2.S  emissions  from 
flares. 

As  di.scu.ssed  later  in  this  section,  we 
are  proposing  additional  operational 
and  monitoring  requirements  for 
refinery  flares  which  we  expect  will 
result  in  refineries  installing  equipment 
that  can  be  used  to  fine-tune  and  control 
the  amount  of  assist  steam  or  air 
introduced  at  the  flare  tip  such  that 
combustion  efficiency  of  the  flare  will 
be  maximized.  These  monitoring  and 
control  systems  will  assist  refinery  flare 
owners  or  operators  operating  near  the 


incipient  smoke  point  without 
exceeding  the  visible  emissions  limit. 
While  combustion  efficiency  may  be 
highest  at  the  incipient  smoke  point,  it 
is  not  significantly  higher  than  the 
combustion  efficiency  achieved  by  these 
proposed  operating  limits,  discussed  in 
section  IV.A.S.d  of  this  preamble.  As 
seen  in  the  performance  curves  for  flares 
(see  technical  memorandum.  Petroleum 
Refinery  Sector  Rule:  Operating  Limits 
for  Flares,  in  Docket  ID  Number  EPA- 
HQ-OAR-20 10-0682),  there  is  very 
limited  improvement  in  flare 
performance  beyond  the  performance 
achieved  at  these  proposed  operating 
limits.  We  solicit  comments  and  data  on 
appropriate  periods  of  visible  emissions 
that  would  encourage  operation  at  the 
incipient  smoke  point  while  not 
significantly  increasing  PM2.5  emissions. 

c.  Flare  Tip  Velocity 

The  General  Provisions  at  40  CFR 
63.11(b)  specify  maximum  flare  tip 
velocities  based  on  flare  type  (non- 
a.ssisted,  steam-a.s.sisted,  or  air-assisted) 
and  tbe  net  beating  value  of  the  flare 
vent  gas.  'I’liese  maximum  flare  tip 
velocities  are  required  to  ensure  that  the 
flame  does  not  “lift  off”  the  flare,  which 
could  cause  flame  in.stahility  and/or 
potimtially  result  in  a  ])ortion  of  the 
flare  gas  being  nflciased  without  |)ro|)er 
comhn.stion.  We  an;  proposing  to 
remove  the  cros.s-nflerence  lo  the 
General  Provisions  and  consolidale  the 
re(|niremenls  lor  maximum  flare  lip 
viilocily  into  Kerinery  MAGI’  1  and  2  as 
a  single  e(|nalion,  ii res|)ecl i ve  of  flan! 
Iy|)(!  (j.e.,  sl(!am-assisl(!(l,  air  assisted  (»r 
non  assisted),  liased  on  onr  analysis  of 
th(!  vari(ms  stndi(!s  for  air  assistiid 
flares,  we  ichmtifled  air-assisted  test 
rims  with  high  flare  tip  velocities  that 
had  high  comhnstion  eliiciencies  (see 
technical  memorandum,  I'elrolenni 
Refinoiy  Sector  Ride:  I'lvidtinlion  of 
Flare  'I'ip  Velocity  Re(jnirenients,  in 
Docket  ID  Nnmher  Id'A-l  IQ-OAK- 
201()-0()82).  These  test  rims  exceeded 
the  maximum  flare  tij)  vel(»:ily  limits 
for  air-assisted  flares  using  the  linear 
ecpiation  in  40  (iFR  63.11(h)(8).  When 
these  tost  runs  were  compared  with  the 
test  runs  for  non-as.sisted  and  stoam- 
a.ssi.sted  flares,  the  air-assisted  flares 
appeared  to  have  the  same  operating 
envelope  as  the  non-assisted  and  steam- 
assisted  flares.  Therefore,  we  are 
proposing  that  air-assisted  flares  at 
refineries  use  the  same  equation  that 
non-assisted  and  steam-assisted  flares 
currently  use  to  establish  the  flare  tip 
velocity  operatine  limit. 

In  developing  these  proposed  flare  tip 
velocity  requirements,  we  considered 
whether  any  adjustments  to  these 
velocity  equations  were  necessary.  The 


flare  tip  velocity  equations  require  the 
input  of  the  net  heating  value  of  the 
vent  gas  going  to  the  flare,  as  opposed 
to  the  net  heating  value  of  the  gas 
mixture  at  the  flare  tip  [i.e.,  the 
combustion  zone  gas).  As  discussed 
later  in  this  section,  we  found  that  the 
performance  of  the  flare  was  much  more 
dependent  on  the  net  heating  value  of 
the  gas  mixture  in  the  combustion  zone 
than  on  the  net  heating  value  of  only  the 
vent  gas  going  into  the  flare  (excluding 
all  assist  media).  We  considered 
replacing  the  term  in  the  velocity 
equation  for  the  net  heating  value  of  the 
vent  gas  going  into  the  flare  with  the  net 
heating  value  of  the  gas  mixture  in  the 
combustion  zone.  However,  the  steam 
addition  rates  were  not  reported  for  the 
tests  conducted  to  evaluate  flame 
stability  as  a  function  of  flare  tip 
velocity,  so  direct  calculation  of  all  the 
terms  needed  for  calculating  the  net 
heating  value  in  the  combustion  zone 
could  not  be  made.  At  higher  flare  tip 
velocities,  we  expect  that  the  steam 
assist  rates  would  be  small  in 
comparison  to  the  total  vent  gas  flow 
rate,  so  there  would  not  be  a  significant 
difference  between  the  net  heating  value 
of  the  vent  gas  going  into  the  flare  and 
the  combustion  zone  gas  net  heating 
value  for  the  higher  velocity  flame 
stability  te.sts.  We  reipiest  comment  on 
the  need  and/or  .scientific  reasons  to  n.se 
Ihe  flare  vent  gas  net  healing  value 
versus  the  comhnstion  zone  net  healing, 
value  when  determining  the  maximum 
allowahle  flare  liji  velocity. 

In  Ihe  201  2  flare  jieei'  review,  we  also 
discussed  Iheefiecl  of  flame  lift  off  and 
velocity  on  flare  flame  stahilily  (see 
technical  re|)orl,  l'nrnnK;lt;rs  for 
I'roperly  l)i;signe.d  and  ( tperaled  Idares, 
in  Dnck(!l  ID  Nnmher  I  J'A  I  lU  OAK- 
2010  0082).  In  looking  at  ways  of  trying 
to  |irohihit  flame  instability,  we 
examined  the  n.se  of  Ihe  .Shore  e(|nalion 
as  a  means  to  limit  flare  ti|)  velocity. 

I  low(!ver,  after  recenving  many 
comments  on  u,s(!  of  this  e(|nalion  from 
llu!  ])oer  reviewers,  the  uncertainty  with 
how  W(!ll  the  .Shore  (Kpiation  modcils  the 
largo  range  of  flare  operation,  and  the 
limited  data.set  with  which  recent 
te.sting  used  high  velocities  (all  recent 
test  runs  were  performed  at  10  feet  per 
second  or  less),  we  determined  that  use 
of  the  existing  velocity  equation 
discussed  above  was  still  warranted. 

We  are  also  proposing  for  Refinery 
MACT  1  and  2  to  not  include  the  special 
flare  tip  velocity  equation  in  the  General 
Provisions  at  40  GFR  63.11(b)(6)(i)(A) 
for  non-assisted  flares  with  hydrogen 
content  greater  than  8  percent.  This 
equation,  which  was  developed  based 
on  limited  data  from  a  chemicals 
manufacturer,  has  very  limited 
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applicability  for  petroleum  refinery 
flares  in  that  it  only  provides  an 
alternative  for  non-assisted  flares  with 
large  quantities  of  hydrogen. 
Approximately  90  percent  of  all  refinery 
flares  are  either  steam-  or  air-assisted. 
Furthermore,  we  are  proposing 
compliance  alternatives  in  this  section 
that  we  believe  provide  a  better  way  for 
flares  at  petroleum  refineries  with  high 
hydrogen  content  to  comply  with  the 
rule  while  ensuring  proper  destruction 
performance  of  the  flare  (see  section 
IV.A.S.d  of  this  preamble  for  additional 
details).  Therefore,  we  are  proposing  to 
not  include  this  special  flare  tip  velocity 
equation  as  a  compliance  alternative  for 
refinery  flares.  We  request  comment  on 
the  need  to  include  this  equation.  If  a 
commenter  supports  inclusion  of  this 
equation,  we  request  that  the 
commenter  submit  supporting 
documentation  regarding  the  vent  gas 
composition  and  flows  and,  if  available, 
combustion  efficiency  determinations 
that  indicate  that  this  additional 
equation  is  needed  and  is  appropriate 
for  refinery  flares.  We  also  request 
documentation  that  the  maximum 
allowable  flare  tip  velocity  predicted  by 
this  (Kjuation  adfupiately  (insures  jirojair 
conihnstion  (iliiciiincy. 

Tli(!  { iciiKiial  I’rovisions  n!(|uirean 
initial  (l(imonst ration  that  a  Han!  nsfid  as 
an  Al'(!l)  nnsits  tlui  a|)pli(:ahl<!  Ilar(!  lip 
viilocity  i(!(|nir(!in(!nl  in  ^0  ( il'K  liit.  I  I  (h). 
1  lowciver,  nntsi  reliiKiry  flanis  can  liav(! 
highly  vaiiahle  viiiil  }>as  Hows  and  a 
sing, hi  initial  (leinoiisirat ion  is 
insniliciiiiit  to  (hiinonstralii  conlinnons 
coinplianct!  with  IIk!  Hare  li|)  vfilocily 
n!(|nir(!in(!nl.  ( !ons(!(pi(!iil ly,  w(!  an! 
|)ro|»osing  to  amend  Kelinery  M  At  if  I 
and  7.  to  rcicpon;  continuous  moniloi  ing, 
to  delermim!  Han!  lip  vtilocily, 
calcidalfid  hy  monitoring  tin!  Han!  vent 
g,as  volniiKitric  How  rat(!  and  dividing  hy 
tin!  cros.s-s(!cl ional  ansi  of  tin!  Har(!  lip. 
As  an  alt(!rnat iv(!  to  installing 
continnons  volumetric  How  ralc! 
monitors,  w(!  ar(!  jiroposing  that  tin! 
owiH!!'  or  opcirator  may  (iUiCi  to  install  a 
])r(!.ssnr(!-  and  l(!mj)(!rature-moidtoring 
.syst(!m  and  use  engim!(!ring  calcidations 
to  determine  the  Hare  tip  velocity. 

d.  Refinery  Flare  Operating  and 
Monitoring  Requirements 

'I'he  current  requirements  for  flares  in 
the  General  Provisions  specify  that  the 
flare  vent  gas  must  meet  a  minimum  net 
heating  value  of  200  British  thermal 
units  per  standard  cubic  foot  (Btu/scf) 
for  non-assisted  flares  and  300  Btu/scf 
for  air-  and  steam-assisted  flares. 
Refinery  MACT  1  and  2  reference  these 
requirements,  but  neither  the  General 
Provisions  nor  Refinery  MACT  1  and  2 
include  specific  monitoring 


requirements  to  monitor  the  net  heating 
value  of  the  vent  gas.  Moreover,  recent 
flare  testing  results  indicate  that  this 
parameter  alone  does  not  adequately 
address  instances  when  the  flare  may  be 
over-assisted  since  it  only  considers  the 
gas  being  combusted  in  the  flare  and 
nothing  else  (e.g.,  no  assist  media). 
However,  many  industrial  flares  use 
steam  or  air  as  an  assist  medium  to 
protect  the  design  of  the  flare  tip, 
promote  turbulence  for  the  mixing, 
induce  air  into  the  flame  and  operate 
with  no  visible  emissions.  Using 
excessive  steam  or  air  results  in  dilution 
and  cooling  of  flared  gases  and  can  lead 
to  operating  a  flare  outside  its  stable 
flame  envelope,  reducing  the 
destruction  efficiency  of  the  flare.  In 
extreme  cases,  over-steaming  or  excess 
aeration  can  actually  snuff  out  a  flame 
and  allow  regulated  material  to  be 
released  into  the  atmosphere  completely 
uncombusted.  Since  approximately  90 
percent  of  all  flares  at  refineries  are 
either  steam-  or  air-assisted,  it  is  critical 
that  we  en.sure  the  assist  media  be 
accounted  for  in  some  form  or  fashion. 
R(!C(!nt  flan!  test  data  hav(!  shown  that 
the  l)(!.st  way  to  account  for  situations  of 
ov(!r-as.si.sting  is  to  consider  tlu! 

|)rop(!i  ti(!s  of  till!  niixtnn!  of  all  gas(!s  at 
tli(!  flan!  lip  in  tli(!  conihnstion  /.oik! 
wlu!n  (!valnaling  tlu!  ability  to  combust 
(!ffici(!nl ly.  As  <lisciiss(!d  in  tbc! 
introduction  to  Ibis  s(!clion,  tbi!  (!xl(!i'nal 
p(!(!r  n!vi(!w  pan(!l  concnrn!(l  with  our 
a.s.s(:.ssnM!nt  that  Ibe  combustion  /.oni! 
pi()p(!rli(!.s  at  till!  flail!  lip  an:  critical 
parani(!li!rs  to  know  in  (liitermining, 
wb(!tb(!r  a  flari!  will  acbii!Vi!  good 
combustion.  Tbi!  (  a!n(!ral  Provisions, 
bow(!ver,  solely  riily  on  llii!  n(!l  beating 
value  of  Ibe  flari!  vent  gas. 

We  are  proposing  to  add  deiinilions  of 
two  key  terms  relevant  to  refinery  flare 
lierformance.  First,  we  are  |)ro|)osing  to 
diifine  “flare  vent  gas"  to  inclnde  all 
waste  gas,  sweep  gas,  |)nrg(!  gas  and 
sniiplemenlal  gas,  but  not  inclnde  |)il()t 
gas  or  assist  media.  We  are  proposing 
Ibis  definition  becau.se  inforination 
about  “Hare  vent  gas”  (e.g.,  flow  rate 
and  comjmsition)  is  one  of  the  necessary 
inputs  needed  to  evaluate  the  make-up 
of  the  comhu.stion  zone  gas.  To  that  end, 
we  are  also  proposing  to  define  the 
“combustion  zone  gas”  as  flare  vent  gas 
plus  the  total  steam-assist  media  and 
premix  assist  air  that  is  supplied  to  the 
flare. 

Based  on  our  review  of  the  recent 
flare  test  data,  we  have  determined  that 
the  following  combustion  zone 
operational  limits  can  be  used  to 
determine  good  combustion:  Net  heating 
value  (Btu/scf),  lower  flammability  limit 
(LFL)  or  a  total  combustibles  fraction 
(e.g.,  a  simple  carbon  count).  In  this 


action,  we  are  proposing  these  new 
operational  limits,  along  with  methods 
for  determining  these  limits  in  the 
combustion  zone  at  the  flare  tip  for 
steam-assisted,  air-assisted  and  non- 
assisted  flares  to  ensure  that  there  is 
enough  combustible  material  readily 
available  to  achieve  good  combustion. 

For  air-assisted  flares,  use  of  too  much 
perimeter  assist  air  can  lead  to  poor 
flare  performance.  Based  on  our 
analysis,  we  found  that  including  the 
flow  rate  of  perimeter  assist  air  in  the 
calculation  of  combustion  zone 
operational  limits  in  itself  does  not 
identify  all  instances  of  excess  aeration. 
The  data  suggest  that  the  diameter  of  the 
flare  tip,  in  concert  with  the  amount  of 
perimeter  assist  air,  provides  the  inputs 
necessary  to  calculate  whether  or  not 
this  type  of  flare  is  over-assisted. 
Therefore,  we  are  proposing  that  in 
addition  to  complying  with  combustion 
zone  operational  limits  to  ensure  that 
there  is  enough  combustible  material 
available  to  adequately  combust  the  gas 
and  pass  through  the  flammability 
region,  air-assi.sted  flares  wimld  also 
comply  with  an  additional  dilution 
jiarainetor  that  factors  in  Ibe  flow  rate  of 
till!  flare  vent  gas,  flow  rates  of  all  assist 
media  (incliiiling  perimeter  assist  air), 
and  diameter  of  Hare  tip  to  ensnri!  that 
(legrailalion  of  Hare  performance  Irom 
exce.ss  aeration  does  not  occur.  This 
ilibilion  parameter  is  consistent  with 
till!  combustion  Ibeory  that  Ibe  more 
“lime”  till!  gas  s|ieml.s  in  tlie 
flanmiabilily  region  above  Ibe  flare  tip, 
Ibe  better  it  will  conibnsl.  Also,  since 
bill  1 1  the  volume  of  the  com  III  i.st  ion  zone 
(re|ire.senle(l  by  tin:  ilianieler  here)  and 
bow  (|ni(:kly  Ibis  gas  is  ilibiteil  to  a 
|ioinl  below  Ibe  Hannnability  region 
(repiesenleil  by  perimeter  assist  air  How 
rale)  cliaraclerize  Ibis  “lime,”  it  makes 
sense  tbal  we  pr(i|io.s(!  sncb  a  term  (see 
lecbnical  niemoramlnm,  I'alrolcimi 
l{(:fin(;ry  Sector  Hole:  Ojxndtin^  l.imils 
for  I'lorcs,  in  Docket  II)  Number  FI’A- 
IIQ-()AR-2()l()-0fiH2). 

It  sbonid  be  noted  that  in  the  2012 
Haro  peer  review  report,  we  considered 
a  limit  for  jjerimeter  assist  air  via  the 
stoichiometric  air  ratio.  This 
.stoichiometric  air  ratio  is  the  ratio  of  the 
actual  mass  flow  rate  of  assi.st  air  to  the 
theoretical  stoichiometric  mass  flow  rate 
of  air  (based  on  complete  chemical 
combustion  of  fuel  to  carbon  dioxide 
(GO2)  and  water)  needed  to  combust  the 
flare  vent  gas.  However,  we  are  not 
proposing  to  include  this  term  as  part  of 
the  calculation  methodology,  as  we  have 
determined  that  the  dilution  parameter 
discussed  in  this  section  better  assures 
that  air-assisted  flare  performance  is  not 
degraded  due  to  excess  aeration. 
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The  proposed  rule  allows  the  owner 
or  operator  flexibility  to  select  the  form 
of  the  combustion  zone  operational 
limit  (j.e.,  net  heating  value,  LFL,  or 
total  combustibles  fraction)  with  which 
to  comply  in  order  to  provide  facilities 
the  option  of  using  monitors  they  may 
already  have  in  place.  The  monitoring 
methods  we  are  proposing  take  into 
account  the  combustible  properties  of 
all  gas  going  to  the  flare  (i.e.,  flare  vent 
gas,  assist  gas,  and  premix  air)  that 
affects  combustion  efficiency,  and  they 
can  he  used  to  determine  whether  a  flare 
has  enough  combustible  material  to 
achieve  the  desired  level  of  control  (and 
whether  it  is  being  over-assisted).  These 
methods  require  the  owner  or  operator 
to  input  the  flow  of  the  vent  gas  to  the 
flare,  the  characteristics  of  the  vent  gas 
going  to  the  flare  (i.e.,  either  a  heat 
content  (Btu/scf),  LFL,  or  total 
combustible  fuel  content,  depending  on 
how  the  operational  limit  is  expressed), 
and  the  flow  of  assist  media  added  to 
the  flare. 

To  estimate  the  LFL,  we  are  proposing 
to  use  a  calculation  method  based  on 
the  Le  Chatelier  equation.  The  Le 
Chatelier  calculation  uses  the  reciprocal 
of  the  volume-weighted  average  over  the 
LFL  of  the  individual  compounds  in  the 
gas  mixture  to  estimate  the  LFL  of  the 
gas  mixture.  Although  Le  Chatelier’s 
equation  was  originally  limited  to 
binary  mixtures  of  combustible  gases, 
we  are  proposing  a  method  that  was 
developed  by  Karim,  et  al.  (1985)  and 
assmnes  a  LFL  of  infinity  for  inert  gases. 
We  are  also  aware  of  other  methods 
and/or  adjustments  that  can  be  made  to 
the  Le  Chatelier  equation  in  order  to 
calculate  a  more  accurate  estimate  of  the 


LFL  of  a  gas  mixture  (see  technical 
memorandum.  Parameters  for  Properly 
Designed  and  Operated  Flares,  in 
Doc:ket  ID  Number  EPA-HQ-OAR- 
201 0-0682).  We  are  soliciting  comment 
on  the  use  of  this  proposed  method. 

Recent  data  indicate  that  one  set  of 
operational  limits  may  not  he  .sufficient 
for  all  refinery  flares.  l''lare.s  that  rec:eive 
vent  gas  containing  significant  levels  of 
both  hydrogen  and  olefins  often  exhibit 
low{!r  combustion  efficiencies  than 
flares  that  receive  vent  gas  with  t)nly 
one  (or  none)  ofthe.se  compounds. 
Therefore,  we  are  proposing  more 
stringent  operational  limits  for  flares 
that  simultaneously  receive  vent  gas 
containing  significant  levels  of  both 
hydrogen  and  olefins  (see  technical 
memorandum.  Petroleum  Hefinery 
Sector  Rule:  Operating  Limits  for  Flares, 
in  Docket  ID  Number  EPA-HQ-OAR- 
2010-0682).  Although  the  minimum  net 
heating  value  in  the  combustion  zone 
[i.e.,  Btu/scf)  is  a  good  indicator  of 
combustion  efficiency,  as  noted  in  the 
flare  peer  review  report,  the  LFL  and 
combustibles  concentration  (or  total 
combustibles)  in  the  combustion  zone 
are  also  good  indicators  of  flare 
combustion  efficiency.  For  some  gas 
mixtures,  such  as  gases  with  high 
hydrogen  content,  the  LFL  or 
combustibles  concentration  in  the 
combustion  zone  may  be  better 
indicators  of  performance  than  net 
heating  value.  Consequently,  we  are 
proposing  operational  limits  expressed 
all  three  ways,  along  with  associated 
monitoring  requirements  discussed  later 
in  this  section. 

The  three  operating  limits  were 
established  in  such  a  way  that  each 


limit  is  protective  on  its  own.  As  such, 
the  owner  or  operator  may  elect  to 
comply  with  any  of  the  three  alternative 
operating  limits  at  any  time,  provided 
they  u.se  a  monitoring  sy.stem  capable  of 
determining  compliance  with  each  of 
the  proposed  alternative  oj)erating 
limits  on  which  they  roly  (see  technical 
memorandum,  Petroleum  Refinery 
Sector  Rule:  Operating  Limits  for  Glares, 
in  Docket  ID  Number  EPA-1 IQ-OAR- 
201 0-0682).  For  example,  the  owner  or 
oj)erator  may  elect  to  install  monitoring 
for  only  one  of  the  three  alternative 
operating  limits,  in  which  case  the 
owner  or  operator  must  comply  with 
that  selected  operating  limit  at  all  times. 
If  the  owner  or  operator  in.stalls  a 
.system  capable  of  monitoring  for  all 
three  of  the  alternative  operating  limits, 
the  owner  or  operator  can  choose  which 
of  the  three  operating  limits  the  source 
will  rely  on  to  demonstrate  compliance. 

A  summary  of  the  operating  limits 
specified  in  this  proposed  rule  is 
provided  in  Table  3  of  this  preamble. 

We  are  proposing  that  owners  or 
operators  of  flares  used  as  APCD  would 
conduct  an  initial  performance  test  to 
determine  the  values  of  the  parameters 
to  be  monitored  (e.g.,  the  flow  rate  and 
heat  content  of  the  incoming  flare  vent 
gas,  the  assist  media  flow  rate,  and  pre¬ 
mix  air  flow  rate,  if  applicable)  in  order 
to  demonstrate  continuous  compliance 
with  the  operational  limits  in  Table  3. 
We  are  proposing  to  require  owners  or 
operators  to  record  and  calculate  15- 
minute  block  average  values  for  these 
parameters.  Our  rationale  for  selecting  a 
15-minute  block  averaging  period  is 
provided  in  section  IV.A.3.e  of  this 
preamble. 


Table  3— Operating  Limits  for  Flares  in  This  Proposed  Action 


Operating  parameter « 

Operating  limits:  Flares  without 
hydrogen-olefin  interaction 

Operating  limits:  Flares  with 
hydrogen-olefin  interaction 

Combustion  zone  parameters  for  all  flares 

NHV„  . 

>270  Btu/scf  . 

>380  Btu/scf. 

LFU  . 

<0.15  volume  fraction . 

<0.1 1  volume  fraction. 

>0.18  volume  fraction . 

>0.23  volume  fraction. 

Dilution  parameters  for  flares  using  perimeter  assist  air 

>22  Btu/ft2  . 

>32  Btu/ft2. 

<2.2  volume  fraction/ft . 

<1 .6  volume  fraction/ft. 

>0.012  volume  fraction-ft  . 

>0.015  volume  fraction-ft. 

3  The  operating  parameters  are: 

NHVcz  =  combustion  zone  net  heating  value. 

LFLcz  =  combustion  zone  lower  flammability  limit. 

Ccz  =  combustion  zone  combustibles  concentration. 

NHVdii  =  net  heating  value  dilution  parameter. 

LFLdii  =  lower  flammability  limit  dilution  parameter. 

Cdii  =  combustibles  concentration  dilution  parameter. 

Hydrogen-Olefin  interactions  are  assumed  to  be  present  when  the  concentration  of  hydrogen  and  olefins  in  the  combustion  zone  exceed  all 
three  of  the  following  criteria: 

(1)  The  concentration  of  hydrogen  in  the  combustion  zone  is  greater  than  1 .2  percent  by  volume. 

(2)  The  cumulative  concentration  of  olefins  in  the  combustion  zone  is  greater  than  2.5  percent  by  volume. 
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(3)  The  cumulative  concentration  of  olefins  in  the  combustion  zone  plus  the  concentration  of  hydrogen  in  the  combustion  zone  is  greater  than 
7.4  percent  by  volume. 

Btu/ft^  =  British  thermal  units  per  square  foot. 


We  arc  soliciting  c:oinmont  on  the 
a])])roj)riati:noss  of  the  ojrerating  limits 
and  dilution  jjaiametors  in  Tahlo  3  of 
this  ])roanihlo  and  whether  they  ensure 
that  relinery  f  lares  operate!  in  a  manner 
that  that  will  ensure  comjrliance  with 
lh(!  mac;'!'  re(|nirements  for  vents  to 
achieve  a  fJH-perceiiit  organic  llAl’ 
reduction. 

donibustion  zone  gas  monUoring 
alternatives.  As  discussed  previously  in 
this  section,  we  are  proposing  to  define 
the  combustion  zone  gas  as  the  mixture 
of  gas  at  the  flare  tip  consisting  of  the 
flare  vent  gas,  the  total  stcam-assi.st 
media  and  premix  assist  air.  In  order  to 
demonstrate  compliance  with  the  three 
combustion  zone  parameter  operating 
limits  of  net  heating  value,  LFL  and 
total  combustibles  fraction,  the  owner  or 
operator  would  need  to  monitor  four 
things:  (1)  Flow  rate  of  the  flare  vent 
gas;  (2)  flow  rate  of  total  steam  assist 
media;  (3)  flow  rate  of  premix  assist  air 
and  (4)  specific  characteristics 
associated  with  the  flare  vent  gas  (e.g., 
heat  content,  composition).  In  order  to 
monitor  the  flow  rates  of  the  flare  vent 
gas,  total  steam  assist  media,  and 
premix  assist  air,  we  are  proposing  that 
refinery  owners  or  operators  use  a 
continuous  volumetric  flow  rate 
monitoring  system  or  a  pressure-  and 
temperature-monitoring  system  with  use 
of  engineering  calculations.  We  are  also 
proposing  use  of  either  of  these 
monitoring  methods  for  purposes  of 
determining  the  flow  rate  of  perimeter 
assist  air  (for  compliance  with  the 
dilution  parameter).  However,  the  one 
component  that  will  determine  how 
many  combustion  zone  parameter 
operating  limits  an  owner  or  operator 
can  comply  with  is  the  specific  type  of 
monitor  used  to  characterize  the  flare 
vent  gas. 

Monitoring  the  individual  component 
concentrations  of  the  flare  vent  gas 
using  an  on-line  gas  chromatograph 
(GC)  along  with  monitoring  vent  gas  and 
assist  gas  flow  rates  will  allow  the 
owner  or  operator  to  determine 
compliance  with  any  of  the  three 
proposed  combustion  zone  operating 
limits  and  any  of  the  three  proposed 
dilution  operating  limits  (if  using  air- 
assisted  flares).  We  considered  requiring 
all  refinery  owners  or  operators  of  flares 
to  only  use  a  GC  to  monitor  the  flare 
vent  gas  composition  but  since  facilities 
may  have  other  non-GC  monitors 
already  in  place  (e.g.,  calorimeters),  we 
are  not  proposing  such  a  requirement  at 
this  time.  However,  use  of  a  GC  can 


iin])rovo  refinery  Hare  ojjeuation  and 
management  of  resources,  h'or  example, 
iKse  of  a  GG  to  characterize!  the  flari!  vent 
gas  can  hxid  to  product/cost  savings  for 
ndiners  because!  the!y  e:e)idel  meere!  re!aelily 
ielentify  anel  e:e)rre!e;t  instaue:e!S  e)f  j)re)ehie;t 
he!ing  imiutemtiejually  se!nt  te)  a  Hare, 
e!ithe!r  thre)ugh  a  leuiking  ])re!ssure!  re!lie!f 
valve  e)r  eetheu  e:e)uve!yane:e!  that  is 
ultimately  rejuteel  to  the  flare  hexieleu 
systenn.  In  aelelition,  an  eewner  e)r 
eepeuator  that  che)ose!S  te)  use  a  GG  (in 
lieu  of  one  of  the  eetheu  proposed 
me)nitoring  alternatives)  will  he  more 
likely  to  bemefit  from  the  ability  to 
continuously  fine-tune  their  operations 
(by  reducing  assist  gas  addition  and/or 
supplemental  gas  to  tbe  flare)  in  order 
to  meet  any  one  of  tbe  three  operating 
limits.  Furthermore,  some  facilities  are 
already  required  to  use  a  GC  to 
demonstrate  compliance  with  state  flare 
requirements.  We  are  soliciting 
comment  on  the  additional  benefits  that 
using  a  GC  offers  and  whether  it  would 
be  reasonable  to  require  a  GC  on  all 
refinery  flares. 

As  an  alternative  to  a  continuous 
compositional  monitoring  system,  we 
are  proposing  to  allow  the  use  of  grab 
samples  along  with  engineering 
calculations  to  determine  the  individual 
component  concentration.  Like  the  on¬ 
line  GC,  the  grab  sampling  option  relies 
on  compound  speciation  and  is 
therefore  flexible  to  use  with  any  form 
of  the  operational  limits  we  are 
proposing.  The  disadvantage  of  this 
option  is  that  if  a  grab  sample  indicates 
non-compliance  with  the  operational 
limits,  the  permitting  authority  could 
presume  non-compliance  from  the  time 
of  the  previous  grab  sample  indicating 
compliance,  which  would  include  all 
15-minute  periods  in  that  time  period. 
However,  there  are  a  number  of 
situations  where  the  refinery  owner  or 
operator  may  find  this  option 
advantageous.  For  example,  some  flares 
receive  flows  only  from  a  specific 
process  with  a  consistent  composition 
and  high  heat  content.  In  this  case,  the 
owner  or  operator  may  elect  to  actively 
adjust  the  assist  gas  flow  rates  using  the 
expected  vent  gas  composition  and  rely 
on  the  analysis  of  the  grab  sample  to 
confirm  the  expected  vent  gas 
composition.  This  alternative  may  also 
be  preferred  for  flares  that  are  used 
infrequently  (non-routine  flow  flares)  or 
that  have  flare  gas  recovery  systems 
designed  and  operated  to  recover  100 
percent  of  the  flare  gas  under  typical 
conditions.  For  these  flares,  flaring 


(!vents  may  bo  so  seldom  that  the 
n!fin(!ry  owner  or  oj)erator  may  prefer 
the  uncertainty  in  ])roactive  control  to 
th(!  high(!r  cost  ofcontinnons  monitors 
that  would  s(!ldom  b(!  nstxl. 

As  an  alt(!rnativ(!  to  j)(!rforming  a 
compositional  analysis  with  nsc!  of  a  GG 
(through  oith(!r  on-lin(!  monitoring  or 
analysis  of  the  grab  sample),  w(!  are 
j)ro])osing  that  owners  or  o|)erators  of 
flar(!s  may  elect  to  install  a  (hwice  that 
directly  monitors  vent  gas  net  heating 
value  (j.e.,  a  calorimeter).  If  the  owner 
or  operator  elects  this  monitoring 
me!thod,  we  are  proposing  that  they 
must  comply  with  the  operating  limits 
that  are  based  on  the  net  heating  value 
operating  limit.  Similarly,  we  are  also 
proposing  that  owners  or  operators  of 
flares  may  elect  to  install  a  device  that 
directly  monitors  the  total  hydrocarbon 
content  of  the  flare  vent  gas  (as  a 
measure  of  the  combustibles 
concentration).  If  the  owner  or  operator 
elects  this  monitoring  method,  they 
must  comply  with  the  operating  limits 
that  are  based  on  the  combustibles 
concentration. 

e.  Data  Averaging  Periods  for  Flare  Gas 
Operating  Limits 

We  are  proposing  to  use  a  15-minute 
block  averaging  period  for  each 
proposed  flare  operating  parameter 
(including  flare  tip  velocity)  to  ensure 
that  the  flare  is  operated  within  the 
appropriate  operating  conditions.  As 
flare  vent  gas  flow  rates  and 
composition  can  change  significantly 
over  short  periods  of  time,  a  short 
averaging  time  was  considered  to  be  the 
most  appropriate  for  assessing  proper 
flare  performance.  Furthermore,  since 
flare  destruction  efficiencies  can  fall 
precipitously  fast  below  the  proposed 
operating  limits,  short  time  periods 
where  the  operating  limits  are  not  met 
could  seriously  impact  the  overall 
performance  of  the  flare.  With  longer 
averaging  times,  there  may  be  too  much 
opportunity  to  mask  these  short  periods 
of  poor  performance  (i.e.,  to  achieve  the 
longer-term  average  operating  limit 
while  not  achieving  a  high  destruction 
efficiency  over  that  time  period  because 
of  short  periods  of  poor  performance). 

Moreover,  a  15-minute  averaging 
period  is  in  line  with  the  test  data  and 
the  analysis  used  to  establish  the 
operating  limits  in  this  proposed  rule. 
Ninety-three  percent  of  the  flare  test 
runs  used  as  a  basis  for  establishing  the 
proposed  operating  limits  ranged  in 
duration  from  5  to  30  minutes,  and  77 
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percent  of  the  runs  ranged  in  duration 
from  5  to  20  minutes.  The  failure 
analysis  (discussed  in  section  IV.A.3.f  of 
this  preamble)  considered  minute-by- 
minute  test  run  data,  but  as  there  are 
limitations  on  how  quickly 
compositional  analyses  can  be 
conducted,  many  of  the  compositional 
data  still  reflect  set  values  over  10-  to 
15-minute  time  intervals.  Because  the 
GC  compositional  analyses  generally 
require  10  to  15  minutes  to  conduct, 
shorter  averaging  times  are  not  practical. 
To  be  consistent  with  the  available  test 
data  and  to  ensure  there  are  no  short 
periods  of  significantly  poor 
performance,  we  are  proposing  15- 
minute  block  averaging  times. 

Given  the  short  averaging  times  for 
the  operating  limits,  we  are  proposing 
special  calculation  methodologies  to 
enable  refinery  owners  or  operators  to 
use  “feed  forward”  calculations  to 
ensure  compliance  with  the  operating 
limits  on  a  15-minute  block  average. 
Specifically,  the  results  of  the 
compositional  analysis  determined  just 
prior  to  a  15-minute  block  period  are  to 
be  used  for  the  next  15-minute  block 
average.  Owners  or  operators  of  flares 
will  then  know  the  vent  gas  properties 
for  the  upcoming  15-minute  block 
period  and  can  adjust  assist  gas  flow 
rates  relative  to  vent  gas  flow  rates  to 
comply  with  the  proposed  operating 
limits. 

Owners  or  operators  of  flares  that 
elect  to  use  grab  sampling  and 
engineering  calculations  to  determine 
compliance  must  still  assess  compliance 
on  a  15-minute  block  average.  The 
composition  of  each  grab  sample  is  to  be 
used  for  the  duration  of  the  episode  or 
until  the  next  grab  sample  is  taken.  We 
are  soliciting  comment  on  whether  this 
approach  is  appropriate,  and  whether 
grab  samples  an;  needed  on  a  mon; 
fro(]uent  basis  to  ensure  comj)liance 
with  the  opiirating  limits. 

f.  Other  Beer  Ihwiew  Gonsiderations 

in  an  effort  to  better  inionn  the 
propo.s(!(l  n(!W  re(|nin!inent.s  for  refinery 
flares,  in  the  s|)ring  of  2t)l  2  the  Id’A 
snnnnari/.ed  its  |)rel iininary  iindings  on 
operating  |)araineter.s  that  affect  flare 
coinhnstion  efficiency  in  a  technical 
report  and  put  this  niport  out  fora  letter 
r(!vi(!W.  Based  on  the  lecslhack  receiv(!(l, 
the  Id’A  considensi  many  of  the 
concerns  pcicr  r(!view(!rs  ex|)ress(!(l  in 
tlniii  comments  in  the  (hivelopment  of 
this  |)ro|)os;il  for  rcifiiKiry  flares  (.see 
memorandum,  Hcvicw  of 
”l’(ir<ini<;lors  for  Profunly  Dcsif^iiod  oud 
( )j)orut(;(l  I'larcs” ,  in  Docket  IDNmnher 
l■:BA-IIQ-OAK-2()l(M)ti»2).  While  the 
more  substantive  issiuss  have;  heim 
previously  discu.ssed  in  .sections 


IV.A.S.a  through  e  of  this  preamble,  the 
following  discussion  addresses  other 
peer  review  considerations  that  the  EPA 
either  discussed  in  the  peer  review 
technical  document  or  considered  from 
comments  received  by  the  peer  review 
panel  that  played  a  role  in  the 
development  of  this  proposal. 

Test  data  quality  and  analysis.  For 
steam-assisted  flares,  we  asked  peer 
reviewers  to  comment  on  our  criteria  for 
excluding  available  flare  test  data  from 
our  analyses.  In  general,  peer  reviewers 
considered  the  EPA’s  reasons  for 
removing  certain  test  data  (prior  to 
performing  any  final  analysis)  to  be 
appropriate;  however,  one  reviewer 
suggested  the  EPA  complete  an  analysis 
of  quality  on  the  data  before  applying 
any  criteria,  and  several  reviewers 
commented  on  the  level  of  scrutiny  of 
the  10  data  points  specifically  discussed 
in  the  technical  report  for  not  meeting 
the  combustion  zone  LFL  trend.  These 
reviewers  stated  it  appeared  the  EPA 
had  scrutinized  test  data  more  if  it  were 
inconsistent  with  the  LFL  threshold 
conclusions  made  in  the  report. 

Although  we  felt  it  was  appropriate  to 
discuss  specific  test  data  not  fitting  the 
trend,  we  do  agree  with  the  reviewers 
that  a  more  general  and  standard  set  of 
criteria  should  be  applied  to  all  test  data 
prior  to  making  any  conclusion.  In 
addition,  other  peer  reviewers  saw  no 
reason  why  the  EPA  should  exclude  0- 
percent  combustion  efficiency  data 
points,  or  data  points  where  smoking 
occurs,  or  single  test  runs  when  there 
was  also  a  comparable  average  test  run. 
Therefore,  in  response  to  these  peer 
review  comments,  the  EPA  performed  a 
validation  and  usability  analysis  on  all 
available  te.st  data.  This  re.sulted  in  a 
change  to  the  population  of  test  data 
u.sed  in  our  final  analysis  (see  technical 
memorandum,  Vlare  Performanc.e  Data: 
Sinnniary  of  Peer  Heview  (ioinnwnts  and 
Additional  Data  Aindysis  for  Steam- 
Assisted  I'lares,  in  Docket  ID  Nnmher 
EPA-I  IQ-()AR-20 1 0 -()()t{2  lor  a  more 
detailed  discussion  of  the  data  (|nality 
and  analysis). 

To  help  detiM'inine  appro|)riate 
o|)(!rating  limits,  several  pcser  reviewers 
siigg(!sted  the  Id’A  perform  a  falsi; 
jiositive  to  false-negative  comparison 
(or  failure  type;)  analysis  hetwe(;n  the 
potential  paramet(;rs  di.scns.sed  in  the 
technical  r(;|)ort  as  indicators  of  flare 
performance.  The  reviewers  .snggesl(;d 
that  the  hiPA  attenqit  to  miniini/.e  the 
standard  error  of  all  false  |)osiliv(;s  [i.e., 
|)oor  ohs(;rve(l  coinhnstion  efficiency 
wh(;n  the  correlation  would  predict 
good  coinhnstion)  and  false  negatives 
[i.e.,  good  oh.serviid  coinhnstion 
(;ffici(!ncy  when  the  correlation  would 
predict  jmor  coinhnstion).  In  resjmnse  to 


these  comments,  the  EPA  has  conducted 
a  failure  analyses  of  these  parameters 
which  helped  form  the  basis  for  the 
operating  limits  we  are  proposing  for 
flares  (see  technical  memorandum, 
Petroleum  Refinery  Sector  Rule: 
Operating  Limits  for  Flares,  in  Docket  ID 
Number  EPA-HQ-OAR-2010-0682). 

Some  peer  reviewers  contended  that  it 
is  appropriate  for  the  EPA  to  round  each 
established  operating  limit  to  the 
nearest  whole  number,  because  using  a 
decimal  implies  far  more  accuracy  and 
reliability  than  can  be  determined  from 
the  test  data.  Based  on  these  comments, 
we  have  given  more  consideration  to  the 
number  of  significant  figures  used  in  the 
operating  limits,  and  we  are  proposing 
to  use  two  significant  figures  for  the 
flare  operating  limits  in  these  proposed 
amendments. 

Multiple  peer  reviewers  performed 
additional  analyses  to  try  and  determine 
the  appropriateness  of  the  limits  raised 
in  the  technical  report.  Some  peer 
reviewers  tried  to  fit  the  data  to  a  curve, 
others  performed  various  failure 
analyses,  while  others  looked  at 
different  metrics  not  discussed  in  the 
technical  report  (see  memorandum.  Peer 
Review  of  “Parameters  for  Properly 
Designed  and  Operated  Flares”,  in 
Docket  ID  Nmnber  EPA-HQ-OAR- 
2010-0682).  Based  on  the  conclusions 
drawn  from  these  various  analyses,  a 
range  of  combustion  zone  net  heating 
value  targets  from  200  Btu/sef  to  450 
Btu/sef  were  identified  as  metrics  that 
would  provide  a  high  level  of  certainty 
regarding  good  combustion  in  flares 
(Note:  450  Btu/sef  was  the  assumed  to 
be  approximately  eqiiivalent  to  a 
c;ombu.stion  zone  LFL  of  10  percent).  We 
solicit  comment  on  this  range  and  the 
appropriateness  for  which  the  oj)erating 
limits  .selected  in  this  proposal  will 
ensure  conqiliance  with  tlie  MAtiT 
re(|iiirement.s  for  vents  at  pcitroleinn 
refineries. 

hiffect  of  sappleinent(d  gas  use.  Most 
flares  norinally  o|)erale  at  a  high 
liirndown  ratio,  which  means  the  actual 
flare  gas  flow  rale  is  inncli  lower  than 
wlial  the  flare  is  designed  to  handle.  In 
addition,  stiiam  assisted  flares  have  a 
iiianiifact nrers’  minimnin  steam 
requirement  in  ord(;r  to  protect  the  flan; 
ti|).  A  comhiiiation  of  liig,h  turndown 
ratio  and  miniimim  steam  re(|nirement 
will  likc;ly  re(|iiire  soim;  owners  or 
o|)erator.s  to  add  siip|)l(;mental  gas  to 
achieve  one  of  t  he  com  hi  1st  ion  /.one  gas 
operating  limits  we  an;  |)ro|)o.siiig  hen; 
(e.g.,  coinhnstion  /.one  comhiist ihl(;s 
conc(;nlrat ion  ((i,,)  18  volume  percent; 

comhnstion  /.one  lower  flamniahility 
limit  (LI'’L,  J  15  volinne  piircenl;  or 
comhnstion  /.one  net  h(;ating  valm; 

(Nl  IV,,)  >  270  HIn/.sef).  I  lowever,  fiiu;- 
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tuning  the  actual  steam  flow  to  the  flare 
should  significantly  reduce  the  need  for 
supplemental  gas.  We  considered 
proposing  a  steam-to-vent  gas  ratio 
limitation  on  steam-assisted  flares. 
However,  a  steam-to-vent  gas  ratio  alone 
cannot  fully  address  over-steaming 
because  it  would  not  account  for  the 
variability  of  chemical  properties  within 
the  flare  gas.  We  request  that 
commenters  on  this  issue  provide 
supporting  documentation  on  their 
potential  to  reduce  steam  as  well  as 
their  use  of  supplemental  gas  to  achieve 
the  proposed  operating  limit(s),  and 
how  it  could  affect  cost  and  potential 
emissions.  We  emphasize  that  the 
amount  and  cost  of  supplemental  gas 
should  be  reflective  of  conditions  after 
any  excess  steam  use  has  been  rectified. 

It  would  not  be  valuable  to  consider 
situations  where  large  amounts  of 
supplemental  gas  are  added,  while 
steam  is  simultaneously  added  far  in 
excess  of  the  amount  recommended  by 
the  flare  manufacturer  or  other  guidance 
documents. 

In  assessing  the  combustion  zone  gas 
and  looking  at  all  the  gas  at  the  flare  tip, 
another  potential  source  of  added  heat 
content  comes  from  the  gas  being  used 
as  fuel  to  maintain  a  continuously  lit 
pilot  flame.  However,  since  pilot  gas  is 
being  used  as  fuel  for  a  continuous 
ignition  source  and  is  burned  to  create 
a  flame  prior  to  (or  at  the  periphery  of) 
the  combustion  zone,  this  gas  does  not 
directly  contribute  to  the  heat  content  or 
flammability  of  the  gas  being  sent  to  the 
flare  to  be  controlled  under  Refinery 
MACT  1  or  2.  In  addition,  in  looking  at 
available  test  data,  the  pilot  gas  flow 
rate  is  generally  so  small  that  it  does  not 
significantly  impact  the  combu.stion 
zone  properties  at  all.  Furthermore,  by 
leaving  |)ilot  gas  out  of  IIk;  combu.stion 
zoiH!  operating  liiiiil  calculations,  the 
e(|uatious  Ixicoiue  .siiu])iifie(l  and  a 
re(|uireiueut  to  coutiuiionsly  luouitor 
pilot  gas  flow  rate  can  be  avoided. 

'rti(!i (jfoi'e,  w(!  are  |)ro|)osiiig  that  the 
owner  or  o|)erator  not  factor  in  the  pilot 
gas  coiiihnstihle  coin|)onenl  (or  net 
heating  value)  contrihni ion  wlaai 
(letta  Miining  any  ol  the  lhr(;e  propo.scal 
conihnstion  zone  gas  operating  limits 
I.FI..,,  or  NIIV.  J. 

I'lllccls  (>1  wind  on  IlniniJ  jun  joininnco. 
.Several  piihlislaid  studies  have 
investigated  tlu;  significance  of  wind  on 
the  flnid  mechaincs  ol  a  Hare  ilaine  (see 
technical  memorandnm,  dannnntors  for 
I’ropnrly  Dcsifpicd  and  Opcrnind  I'lnros, 
in  Dockiit  II)  Nnmher  Id’A-IIQ  OAK- 
2010  ()()h2).  'rhes(!  slndi(;s  were 
conducted  in  wind  tunnels  at  crosswind 
velocities  n|)  to  about  00  miles  |)er  hour 
(m|)h)  and  have  illnstratfal  that 
increa.sful  crosswind  velocity  can  have  a 


strong  effect  on  flare  flame  dimensions 
and  shape,  causing  the  flame  to  become 
segmented  or  discontinuous,  and  wake- 
dominated  (j.e.,  where  the  flame  is  bent 
over  on  the  downwind  side  of  a  flare 
pipe  and  is  imbedded  in  the  wake  of  the 
flare  tip),  which  may  lead  to  poor  flare 
performance  due  to  fuel  stripping. 
However,  the  majority  of  this  research  is 
confined  to  laboratory  studies  on  flares 
with  effective  diameters  less  than  3 
inches,  which  have  been  shown  not  to 
be  representative  of  industrial-sized 
flares.  Research  that  does  include 
performance  tests  conducted  on  flares 
scalable  to  refinery  flares  [i.e.,  3-inch,  4- 
inch,  and  6-inch  pipe  flares)  was 
conducted  with  flare  tip  velocities  as 
low  as  0.49  feet  per  second  and 
cross  wind  velocities  of  about  26  mph 
and  less;  all  tests  resulted  in  good  flare 
performance.  Furthermore,  there  is  no 
indication  that  crosswind  velocities 
negatively  impact  flare  performance  in 
the  recent  flare  performance  tests.  These 
tests  were  conducted  on  various  sizes  of 
industrial  flares  [i.e.,  effective  diameters 
ranging  between  12  and  54  inches)  in 
winds  of  about  22  mph  and  less,  and  at 
relatively  low  flare  tip  velocities  [i.e.,  10 
feet  per  second  or  less).  (See  Parameters 
for  Properly  Designed  and  Operated 
Flares,  in  Docket  ID  Number  EPA-HQ- 
OAR-2010-0682.) 

We  are  aware  of  flare  operating 
parameters  that  consider  crosswind 
velocity;  however,  using  the  available 
flare  performance  test  data,  we  were 
unable  to  determine  a  clear  correlation 
that  would  be  appropriate  for  all 
refinery  flares.  For  example,  the 
momentum  flux  ratio  (MFR)  is  a 
measure  of  momentum  strength  of  the 
flare  exit  gas  relative  to  the  cros.swind 
[i.e.,  the  product  of  flare  exit  gas  density 
and  vtilocity  s(juared  divided  by  the 
product  of  air  density  and  crt).s.swind 
velocity  .sipiared).  'I'he  |)lnine  hnoyiincy 
factor  is  the  ratio  of  crosswind  velocity 
to  the  flare  exit  gas  velocity,  and 
considers  the  area  ol  the  Hare  |)i|)e.  'I'he 
power  (actor  is  the  ratio  of  the  power  of 
tlx;  crosswind  to  tin!  power  oi 
conihnstion  of  the  flare  gas.  Iiecan.se  the 
available  flare  perforinance  test  data 
have  relatively  low  flaie  lip  velocities, 
and  crosswind  velocities  weie  relatively 
constant  dining,  each  test  i  nn,  we  are 
nnahle  to  exaniine  these  |)aranieters  to 
the  fullest  extent. 

In  light  of  the  data  available  from 
perforinance  tests  ((iogolek  el  al.,  2010), 
we  asked  peer  reviewers  whether  the 
MFK  could  he  used  in  crosswind 
velocities  greater  than  22  ni|)h  at  the 
flare  tip  to  indicate  wake-dominated 
flame  situations.  We  also  asked  lor 
comment  on  observations  that  in  the 
ah.sence  of  cro.sswind  greater  than  22 


mph,  a  low  MFR  does  not  necessarily 
indicate  poor  flare  performance.  Peer 
reviewers  suggested  that  there  are  no 
data  available  from  real  industrial  flares 
in  winds  greater  than  22  mph  to  support 
that  MFR  could  be  used  to  identify 
wake-dominated  flame  situations.  In 
addition,  we  received  no  further  peer 
review  comments  that  have  caused  us  to 
reconsider  the  observation  we  made  in 
the  April  2012  technical  report  that  in 
the  absence  of  crosswind  greater  than  22 
mph,  a  low  MFR  does  not  necessarily 
indicate  poor  flare  performance.  We 
request  comment  with  supporting  data 
and  rationale  on  any  of  these,  or  other 
parameters,  as  a  measure  of  wind  effects 
on  flare  combustion  efficiency. 

We  considered  including  observation 
requirements  for  detecting  segmented  or 
discontinuous  wake- dominated  flames, 
especially  for  winds  greater  than  22 
mph  (where  limited  test  data  is 
available).  However,  owners  or 
operators  of  flares  cannot  control  the 
wind  speed,  and  it  would  be 
detrimental  to  increase  the  quantity  of 
flared  gases  in  high  crosswind 
conditions  in  efforts  to  improve  the 
MFR  and  reduce  wake-dominated  flow 
conditions.  Furthermore,  there  is  no 
indication  that  crosswind  velocities 
negatively  impact  flare  performance  in 
the  recent  flare  performance  tests.  For 
these  reasons,  we  are  not  proposing  any 
flare  operating  parameter(s)  to  minimize 
wind  effects  on  flare  combustion 
efficiency. 

g.  Impacts  of  the  Flare  Operating  and 
Monitoring  Requirements 

The  EPA  expects  that  the  newly 
propo.sed  requirements  for  refinery 
flares  di.scu.s.sod  in  this  section  will 
affecd  all  flares  at  petroleum  refineries, 
based  on  data  received  as  a  result  of  the 
Refinery  KIR,  we  estimate  that  there  are 
510  flares  operating  at  jietrolenin 
refineries  and  that  2H.5  of  these  receive 
flare  vent  gas  flow  on  a  regular  basis 
[i.e.,  other  than  (lin  ing  periods  of 
.startup,  shutdown,  and  niaifnnction). 
Ousts  well!  estimated  for  each  flare  for 
a  g.iveii  refinery,  considering  operational 
type  [e.g.,  receive  flare  vent  gas  flow  on 
a  regular  basis,  use  flare  gas  recovery 
systems  to  recover  100  percent  ol 
routine  flare  flow,  handle  events  (hiring, 
slarliip,  .shutdown,  or  malhmclioii  only, 
etc.)  and  current  moiiiloring,  .systems 
already  inslall(!(l  on  each  individual 
flare.  ( iosls  for  any  addil  ioiial 
monitoring  systems  needed  wirre 
estimated  based  on  installed  costs 
received  from  petroleum  refineries  and, 
if  installed  costs  were  nnavailahle,  costs 
were  estimated  ha.sed  on  vendor 
pnrcha.sed  eipiipmenl.  The  ha.seline 
emission  estimate  and  the  emi.ssion 
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reductions  achieved  by  the  proposed 
rule  were  estimated  based  on  current 
vent  gas  and  steam  flow  data  submitted 
by  industry  representatives.  The  results 
of  the  impact  estimates  are  summarized 
in  Table  4  of  this  preamble.  We  note 
that  the  requirements  for  refinery  flares 
we  are  proposing  in  this  action  will 
ensure  compliance  with  the  Refinery 
MACT  standards  when  flares  are  used 
as  an  APCD.  As  such,  these  proposed 
operational  and  monitoring 


requirements  for  flares  at  refineries  have 
the  potential  to  reduce  excess  emissions 
from  flares  by  approximately  3,800  tpy 
of  HAP,  33,000  tpy  of  VOC,  and  327,000 
metric  tonnes  per  year  of  C02e.  The 
VOC  compounds  are  non-methane,  non¬ 
ethane  total  hydrocarbons.  According  to 
the  Component  2  database  from  the 
Refinery  ICR,  there  are  approximately 
50  individual  HAP  compounds 
included  in  the  emission  inventory  for 
flares,  but  many  of  these  are  emitted  in 


trace  quantities.  A  little  more  than  half 
of  the  HAP  emissions  from  flares  are 
attributable  to  hexane,  followed  next  by 
benzene,  toluene,  xylenes,  and  1,3- 
butadiene.  For  more  detail  on  the 
impact  estimates,  see  the  technical 
memorandum  Petroleum  Refinery 
Sector  Rule:  Flare  Impact  Estimates  in 
Docket  ID  Number  EPA-HQ-OAR- 
2010-0682. 


Table  4— Nationwide  Cost  Impacts  of  Proposed  Amendments  To  Ensure  Proper  Flare  Performance 


Affected  source 

Total  capital 
investment 
(million  $) 

Total 

annualized 

costs 

(million  $/yr) 

Flare  Monitoring  . 

147 

36.3 

4.  V(!iit  (lontrol  ny|)a.s.s(!.s 
a.  Kelief  Valve  Di.scliarges 

Kefiiiery  MAliT  1  lecegiii/.ed  relicif 
valve  (li.scliai'ges  lo  lie  the  result  iil 
iiialliinct idiis.  Ke lie!  valves  are  (lesi)’,iie(l 
til  reiiiaiii  cliiseil  (liiriii|>  iiiiriiial 
(i|ierati(in  and  iiiiIy  iclease  as  the  result 
III  iin|ilaiiiied  aiid/iir  iin|iredi(:tahle 
events.  A  release  Iriiiii  a  relief  valve 
iisiially  iicciirs  (hiring,  an  ever 
|ire.ssnri/.at inn  iif  t he  system.  Ihiwever, 
emissiiins  vented  directly  to  the 
atm(is|ihere  hy  relief  valves  in  iirganic 
I  lAP  service  ciintain  I  lAP  that  are 
(itherwi.se  regulated  under  Kefinery 
MACTI. 

Kefinery  MAtiT  1  regulated  relief 
valves  through  e(|ui])ment  leak 
jirovisions  that  ajipliod  ordy  after  the 
pnissure  relief  occurred.  In  addition  the 
rule  followed  the  EPA’s  then-practice  of 
exempting  startup,  shutdown  and 
malfunction  (SSM)  events  from 
otherwise  applicable  emission 
standards.  Consequently,  with  relief 
valve  releases  defined  as  unplanned  and 
nonroutine  and  the  result  of 
malfunctions,  Refinery  MACT  1  did  not 
restrict  relief  valve  releases  to  the 
atmosphere  but  instead  treated  them  the 
same  as  all  malfunctions  through  the 
SSM  exemption  provision. 

In  Sierra  Club  v.  EPA,  551  F.3d  1019 
(D.C.  Cir.  2008),  the  Court  determined 
that  the  SSM  exemption  violates  the 
CAA.  See  section  IV.E  of  this  preamble 
for  additional  discussion.  To  ensure  this 
standard  is  consistent  with  that 
decision,  these  proposed  amendments 
remove  the  malfunction  exemption  in 
Refinery  MACT  1  and  2  and  provide 
that  emissions  of  HAP  may  not  be 
discharged  to  the  atmosphere  from  relief 
valves  in  organic  HAP  service.  To 
ensure  compliance  with  this 
amendment,  we  are  also  proposing  to 


re(|uire  that  sources  monitor  relief 
valves  using  a  system  that  is  cajialile  ol 
ideiitifyiiig  ami  recording  the  time  and 
duration  of  each  pressure  release  ami  oi 
uolifyiiig,  operators  that  a  jiressure 
release  has  occurred.  Pressure  release 
events  liom  reliel  valves  lo  the 
almospliem  have  the  |ioleutial  to  emit 
laij'e  (|uaul it ies  ol  MAP.  Where  a 
|ires.sure  lelease  occurs,  it  is  im|iortaut 
to  ideiilify  ami  mitig,ale  it  as  (piickly  as 
possible.  For  puiposes  oi  eslimaliii)’  the 
costs  ol  this  re(piii(mieMt,  we  assumed 
that  o|ierators  would  install  electronic 
monitors  on  each  relief  valve  that  vents 
to  the  atmospluu'e  lo  identify  and  record 
the  time  and  duration  of  each  pressure 
rehiase.  I  low(!ver,  we  are  proposing  to 
allow  owners  and  operators  to  use  a 
range  of  methods  to  .satisfy  tho.se 
rcjquiremcnts,  including  the  use  of  a 
])arametor  monitoring  sy.stom  (that  may 
already  bo  in  place)  on  the  proco.ss 
operating  pressure  that  is  sufficient  to 
indicate  that  a  pressure  release  has 
occurred  as  well  as  record  the  time  and 
duration  of  that  pressure  release.  Based 
on  our  cost  assumptions,  the  nationwide 
capital  cost  of  installing  these  electronic 
monitors  is  $9.54  million  and  the 
annualized  capital  cost  is  $1.36  million 
per  year. 

As  defined  in  the  Refinery  MACT 
standards,  relief  valves  are  valves  used 
only  to  release  unplanned,  nonroutine 
discharges.  A  relief  valve  discharge 
results  from  an  operator  error,  a 
malfunction  such  as  a  power  failure  or 
equipment  failure,  or  other  unexpected 
cause  that  requires  immediate  venting  of 
gas  from  process  equipment  in  order  to 
avoid  safety  hazards  or  equipment 
damage.  Even  so,  to  the  extent  that  there 
are  atmospheric  HAP  emissions  from 
relief  valves,  we  are  required  to  follow 
the  Sierra  Club  ruling  to  address  those 


(iiuissious  ill  our  rule,  iiml  we  can  no 
longer  exeui|)l  them  as  permilled 
malfuiiclimi  emissioii.s  as  we  did  iiiidei 
Kefinery  M  A(  iT  I .  ( )ur  iiifoi mat  ioii 
indicates  that  there  are  approximately 
I  2, (too  pKissiire  reliel  valves  that  vent  lo 
the  atmosphere  (based  on  the  l(  !K 
responses)  and  that  the  majorily  ol  relief 
valves  ill  the  refilling,  iudusiry  are  not 
atmospheric,  hut  instead  are  routed  lo 
flares  (see  letter  from  AIM,  I  locket  Item 
Niimher  Id’A  I  l(J  OAK  20 10  0()»2. 
0012).  We  reipiest  couimeiil  on  our 
a|)proach  ami  on  allerual i ves  to  our 
ap|)roacli  lo  regulating  releases  from 
lire.ssiire  relief  valves  ami  also  reipiesi 
commeiiters  lo  jirovide  iiiformaliou 
su|)|)orting  any  such  comments. 

1).  Byjiass  l.iues 

For  a  clo.sod  vent  .system  contairdng 
bypass  linos  that  can  divert  the  .stream 
away  from  the  APCD  to  the  atmosphere. 
Refinery  MACT  1  requires  the  owner  or 
operator  to  either:  (1)  Install,  maintain 
and  operate  a  continuous  parametric 
monitoring  system  (CPMS)  for  flow  on 
the  bypass  line  that  is  capable  of 
detecting  whether  a  vent  stream  flow  is 
present  at  least  once  every  hour,  or  (2) 
secure  the  bypass  line  valve  in  the  non¬ 
diverting  position  with  a  car-seal  or  a 
lock-and-key  type  configuration.  Under 
option  2,  the  owner  or  operator  is  also 
required  to  inspect  the  seal  or  closure 
mechanism  at  least  once  per  month  to 
verify  the  valve  is  maintained  in  the 
non-diverting  position  (see  40  CFR 
63.644(c)  for  more  details).  We  are 
proposing  under  CAA  section  112(d)(2) 
and  (3)  that  the  use  of  a  bypass  at  any 
time  to  divert  a  Group  1  miscellaneous 
process  vent  is  a  violation  of  the 
emission  standard,  and  to  specify  that  if 
option  1  is  chosen,  the  owner  or 
operator  would  be  required  to  install. 
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maintain  and  operate  a  CPMS  for  flow 
that  is  capable  of  recording  the  volume 
of  gas  that  bypasses  the  APCD.  The 
CMPS  must  be  equipped  with  an 
automatic  alarm  system  that  will  alert 
an  operator  immediately  when  flow  is 
detected  in  the  bypass  line.  We  are 
proposing  this  revision  because,  as 
noted  above,  APCD  are  not  to  be 
bypassed  because  doing  so  could  result 
in  a  release  of  regulated  organic  HAP  to 
the  atmosphere.  In  Sierra  Club  v.  EPA, 
551  F.3d  1019  (D.C.  Cir.  2008),  the  Court 
determined  that  standards  under  CAA 
section  112(d)  must  provide  for 
compliance  at  all  times  and  a  release  of 
uncontrolled  HAP  to  the  atmosphere  is 
inconsistent  with  that  requirement. 

c.  In  Situ  .Sanij)ling  Systems  (Onstream 
Analy/.ers) 

TIk!  (aiiTenl  Kciliinny  MACT  1 
(lelinilion  of  “mi.scellaneons  |)ro(:e.ss 
vent"  slates  that  "in  silo  sampling 
systems  (onstream  analy/.ers)"  aie  not 
mis(:(!l laiieons  process  vents.  'lOtil'K 
I.  I'oi  .several  reasons,  w(!  are 
pro|)osinj'  to  remove  "in  siln  sanipliii)', 
.systeni.s  (onslKsnn  analy/.ia.sj"  Irom  the 
list  oi  vents  not  considered 
misc(;l laneon.s  jeoces*;  vents.  I'ii.sl,  the 
laiij’iiage  n.sed  in  I  Ins  excl  n.sion  is 
inconsisleid.  We  )>enerally  coiisidfii  "in 
.siln  sampling,  systems"  to  lie  non 
extractive  samplers  oi  in  line  samplers, 
riiere  are  (atrlain  in  siln  .sampling, 
systems  where  the  measnremeid  is 
determined  directly  via  a  |)rolie  placed 
in  the  [irocess  stream  line.  Such 
.sam|)ling  systems  do  not  have  an 
atmospheric  vent,  so  (ixchiding  lhe.S(! 
from  lh(!  definition  of  "mi.scidlaiKions 
process  vent”  is  not  meaningful.  Tin; 
parenthetical  term  "onstream  analyzers” 
generally  refers  to  sampling  systems  that 
feed  directly  to  an  analyzer  located  at 
the  process  unit,  and  has  been 
interpreted  to  exclude  the  “onstream” 
analyzer’s  vent  from  the  definition  of 
miscellaneous  process  vents.  As  these 
two  terms  do  not  consistently  refer  to 
the  same  type  of  analyzer,  the  provision 
is  not  clear. 

Second,  we  find  that  there  is  no 
technical  reason  to  include  analyzer 
vents  in  a  list  of  vents  not  considered 
miscellaneous  process  vents.  For 
extractive  sampling  systems  and 
systems  with  purges,  the  equipment 
leak  standards  in  Refinery  MACT  1 
require  that  the  material  be  returned  to 
the  process  or  controlled.  Thus,  the  only 
potential  emissions  from  any  sampling 
system  compliant  with  the  Refinery 
MACT  1  equipment  leak  provisions 
would  be  from  the  analyzer’s  “exhaust 
gas”  vent.  The  parenthetical  term 
“onstream  analyzers”  indicates  that  the 
focus  of  the  exemption  is  primarily  on 


the  analyzer  (or  analyzer  vent)  rather 
than  the  sampling  system.  This  phrase 
has  been  interpreted  to  exclude  the 
“onstream”  analyzer’s  vent  from  the 
definition  of  miscellaneous  process 
vents.  Analyzer  venting  is  expected  to 
be  routine  (continuous  or  daily 
intermittent  venting). 

We  are  proposing  to  delete  this 
exclusion  from  the  definition  of 
“miscellaneous  process  vent”  and  to 
require  these  vents  to  meet  the 
standards  applicable  to  miscellaneous 
process  vents  at  all  times.  We  expect 
most  analyzer  vents  to  be  Group  2 
miscellaneous  process  vents  because 
analyzer  vents  are  not  expected  to 
exceed  the  72  pounds  ])er  day  (Ih/day) 
emi.ssions  thrcishold  for  Crouj)  1 
mi.scellaneons  pro(;(!SS  v(!nts.  Howevcir, 
if  tluire  an;  larger  analyzer  vents  that 
exceed  IIk;  72  Ih/day  emi.ssions 
threshold  foi' Croiq)  I  miscellaneons 
process  vents,  these  emission  sources 
would  need  to  he  controlled  as  a  ( ironp 

1  mi.scellaneons  process  vent  nnderlhis 
proposal.  We  solicit  comment  on  the 
existence  ol  any  onstream  analyzers  that 
have;  V( )( i  einission.s  g,realer  than  72  Ih/ 
day  and  wliy  .such  vents  are  not 
amenahle  to  control. 

d.  Kefineiy  Flare.s  and  I  nel  (las  .Sy.slems 

The  cnrienl  delinition  ol 
“miscellaneons  proce.ss  vent”  in 
Kefineiy  MAtiT  I  stales  that  “g,aseons 
streams  routed  to  a  fuel  gas  syslein”  are 
not  iniscel laniions  process  vents. 
Furthermore,  the  affected  source  snhject 
to  Kefineiy  MACT  1  does  not 
.s|)ecifical ly  include  “emission  [xiiids 
roided  to  a  fuel  gas  .system,  as  defined 
in  §()3.f)41  of  this  suh|)art.”  The  I'il’A 
allowed  these  exemptions  for  streams 
routed  to  fuel  gas  systems  because 
according  to  the  1994  preamble  for 
Refinery  MACT  1,  “these  vents  are 
already  controlled  to  the  most  stringent 
levels  achievable”  (59  FR  36141,  July 
15, 1994).  Since  gaseous  streams  routed 
to  a  fuel  gas  system  are  eventually 
burned  as  fuel,  typically  in  a  boiler  or 
process  heater,  these  combustion 
controls  burning  the  gaseous  streams  as 
fuel  effectively  achieve  this  most 
stringent  level  of  control  (i.e.,  98- 
percent  organic  HAP  reduction  or  an 
outlet  organic  HAP  concentration  of  20 
ppmv  for  all  vent  streams).  However, 
there  can  be  instances  when  gaseous 
streams  from  the  fuel  gas  system  that 
would  otherwise  be  combusted  in  a 
boiler  or  process  heater  are  instead 
routed  to  a  flare  (e.g.,  overpressure  in 
the  fuel  gas  system,  used  as  flare  sweep 
gas,  used  as  flare  purge  gas).  In  cases 
where  an  emission  source  is  required  to 
be  controlled  in  Refinery  MACT  1  and 

2  but  is  routed  to  a  fuel  gas  system,  we 


are  proposing  that  any  flare  receiving 
gases  from  that  fuel  gas  system  must 
comply  with  the  flare  operating  and 
monitoring  requirements  discussed  in 
section  IV.A.3  of  this  preamble. 

B.  What  are  the  results  and  proposed 
decisions  based  on  our  technology 
review? 

1.  Refinery  MACT  1 — 40  CFR  Part  63, 
Subpart  CC 

Refinery  MACT  1  sources  include 
miscellaneous  process  vents,  storage 
vessels,  equipment  leaLs,  gasoline 
loading  racks,  marine  vessel  loading 
operations,  cooling  towors/hoat 
exchange  .systems,  and  wastewater. 

a.  Mi.sccdlaneoiis  Process  Vents 

Many  unit  operations  at  petrolenin 
I'efineries  generate  gaseous  streams 
containing  I  lAP.  These  streams  may  he 
routed  to  other  unit  o|ieralions  for 
additional  |n'ocessing  (e.g.,  a  gas  stream 
from  a  reactor  that  is  routed  to  a 
di.sl illation  unit  lor  separation)  oi  they 
may  he  sent  to  a  hlowdown  system  or 
vented  to  the  atmosphere. 

Miscellaneous  process  vents  emit  g,ases 
to  the  almo.sphere,  either  diniclly  oi 
alter  passing,  lhron)’h  lecoveiy  and/or 
Al’t  il ).  I  Inder  4(1  ( iFK  l»3.l>4.'l,  the  owner 
or  o|)eralor  inirsl  reduce  org,anic  MAI’ 
emissions  from  misc(!l laneons  process 
vents  using  a  flare  that  meets  the 
e(|ni|)ment  specifications  in  4()(il  K 
(i3.1  I  of  I  he  ( ieneral  Provisions  (snh|)arl 
A)  or  use  APtil)  [e.g.,  thermal  oxidizers, 
carhon  adsorbers)  to  reduce  organic 
I  lAP  emi.ssions  hy  98  wrnghl-percent  or 
to  a  concentnilion  of  20  parts  per 
million  hy  volume  (ppmv)  dry  basis, 
corrected  to  3-j)ercent  oxygtm. 

In  the  technology  review,  we  did  not 
identify  any  practices,  proce.sses  or 
control  technologies  beyond  those 
already  required  by  Refinery  MACT  1. 
Therefore,  we  are  proposing  that  it  is 
not  necessary  to  revise  Refinery  MACT 
1  requirements  for  miscellaneous 
process  vents  pursuant  to  CAA  section 
112(d)(6). 

b.  Storage  Vessels 

Storage  vessels  (also  known  as  storage 
tanks)  are  used  to  store  liquid  and 
gaseous  feedstocks  for  use  in  a  process, 
as  well  as  liquid  and  gaseous  products 
coming  from  a  process.  Most  storage 
vessels  are  designed  for  operation  at 
atmospheric  or  near  atmospheric 
pressures;  high-pressure  vessels  are 
used  to  store  compressed  gases  and 
liquefied  gases.  Atmospheric  storage 
vessels  are  typically  cylindrical  with  a 
vertical  orientation,  and  they  are 
constructed  with  either  a  fixed  roof  or 
a  floating  roof.  Some,  generally  small. 
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;il iii(i.*:|)li(!ri(:  vessels  me  oi  iitnicd 

li(iri/.(iiit!il ly.  iiics.siik;  vcssirls  ai); 

citiMa  splHiiiciil  (w  li(iri/.oiiliil  cyliialcis. 

Sacijnii  r(!(|iiir(!S  certain 

(ixisliii)',  and  new  slrnay.e  vessels  In 
cnni|)ly  with  ^(1  ( il'K  (>.'{.  1  10  tln(nif’,li  ^(1 
CI'K  (,:».171  nr  die  MON.  I  Inder  40  ( il'  K 
().l.  1  1 0  I lirnnj’h  171,  slnra|.;e  ves.sels 
nnisl  lx;  e(|ni|)|)ed  will)  an  internal 
finating  rnnl  with  |)rn|)(!r  seals,  an 
<!xl(!rnal  llnating  rnnl  with  |»rn|)(!r  seals, 
an  external  ilnatint>  rnnl Cnnviiricul  to  an 
internal  llnating  rnnl  with  |)rn])er  .seals 
nr  a  closed  v(!nl  sy.stcMii  rniitcal  In  an 
Al’(;i)  that  nxliices  MAO  emissions  by 
05  ])ercent.  Storage  vessels  at  existing 
sources  that  n.se  floating  roofs  are  not 
rerjiiired  under  Refinery  MAffl'  1  to 
install  certain  fitting  controls  inclnded 
in  40  OFR  63.1119  of  the  HON  [e.g., 
gaskets  for  automatic  bleeder  vents,  slit 
fabric  covers  for  sample  wells,  flexible 
fabric  seals  or  gasketed  sliding  covers 
for  guidepoles  and  gasketed  covers  for 
other  roof  openings).  See  40  CFR 
63.646(c). 

In  2012,  we  conducted  a  general 
analysis  to  identify  the  latest 
developments  in  practices,  processes 
and  control  technologies  for  storage 
vessels  at  chemical  manufacturing 
facilities  and  petroleum  refineries,  and 
we  estimated  the  impacts  of  applying 
those  practices,  processes  and 
technologies  to  model  storage  vessels. 
(See  Survey  of  Control  Technology  for 
Storage  Vessels  and  Analysis  of  Impacts 
for  Storage  Vessel  Control  Options, 
January  20,  2012,  Docket  Item  Number 
EPA-HQ-OAR-2010-0871-0027.)  We 
used  this  analysis  as  a  starting  point  for 
conducting  the  technology  review  for 
storage  vessels  at  refineries.  In  this 
analysis,  we  identified  fitting  controls, 
particularly  controls  for  floating  roof 
guidepoles,  and  monitoring  equipment 
(liquid  level  monitors  and  leak 
monitors)  as  developments  in  practices, 
processes  and  control  technologies  for 
storage  vessels.  In  om  refinery-specific 
review,  we  also  noted  that  the  Group  1 
storage  vessel  size  and  vapor  pressure 
thresholds  in  Refinery  MACT  1  were 
higher  than  those  for  storage  vessels  in 
MACT  standards  for  other  similar 
industries.  Therefore,  we  also  evaluated 
revising  the  Group  1  storage  vessel 
thresholds  as  a  development  in 
practices  for  storage  vessels  in  the 
refining  industry. 

We  used  data  from  our  2011  ICR  to 
evaluate  the  impacts  of  requiring  the 
additional  controls  identified  in  the 
technology  review  for  the  petroleum 
njfinery  source  category.  The  emission 
reduction  ojtlions  identified  during  tin; 
technology  review  are:  (1)  Recpiiring 
giiidepoht  controls  and  other  fitting 
controls  for  existing  (!Xt(!rnal  or  internal 


flnatiii]'  rnnl  tanks  as  nsjiiired  in  the 
( leneric  MA(  i  f  bir  slniage  vcssstils  (41) 

(  ;FR  part  liil,  subparl  WW)  in  40  ( iFR 
63. 1  OOit;  (2)  opt  ion  I  |il  ns  i (wisiii)’ I  be 
d(4inition  oftironp  I  .sloiage  vessel  to 
include!  smaller  capacity  slora)',e  vessetls 
and/or  storage!  ve!sse!ls  eieintinninj', 
nnile!ri;ils  with  biwe!i  vapeii  |)re!ssme!s 
anel  (it)  ei|)tie)n  2  pins  leMpiiring 
iieblitietnal  metnileering  tei  pi'e!ve!nt  reieif 
lanelings,  liejiiiel  le!ve!l  eiveerbl Is  anel  tee 
ieleentify  lesiking  veenls  and  fittings  ire)m 
tanks.  W(!  ideentifieeel  ei|)lie)ns  1  anel  2  as 
ele!V(!b)pm(!nls  in  practices,  |)re)ce:s.ses 
and  contre)!  t(!chnole)gies  beicanst!  Ib(!.s(! 
oj)tions  are  reejuiriid  for  similar  tanks  in 
some  chemical  manufacturing  MACiT 
standards  and  we  believe  they  are 
technologically  feasible  for  storage 
vessels  at  refineries  (e.g..  Generic 
MACT,  the  HON).  Option  3  is  also  an 
improvement  in  practices  because  these 
monitoring  methods  have  been  required 
for  refineries  by  other  regulatory 
agencies. 

Under  option  1,  we  considered  the 
impacts  of  requiring  improved  deck 
fittings  and  controls  for  guidepoles  as  is 
required  for  other  chemical 
manufacturing  sources  in  the  Generic 
MACT.  Specifically,  we  considered 
these  controls  for  storage  vessels  with 
existing  internal  or  external  floating  roof 
tanks.  This  option  also  includes  the 
inspection,  recordkeeping,  and 
reporting  requirements  set  forth  in  the 
Generic  MACT  to  account  for  the 
additional  requirements  for  fitting 
controls.  We  are  aware  of  recent  waiver 
requests  to  EPA  to  allow  in-service,  top¬ 
side  inspections  instead  of  the  out-of- 
service  inspections  required  on  a  10- 
year  basis  for  internal  floating  roof  tanks 
for  facilities  that  are  currently  subject  to 
40  CFR  part  60,  subpart  Kb  and  Refinery 
MACT  1.  The  requirements  of  Generic 
MACT  allow  for  this  option  if  there  is 
visual  access  to  all  the  deck 
components.  Under  option  1,  we 
considered  the  Generic  MACT 
provisions  for  in-service,  top-side 
inspection.  We  are  requesting  comment 
on  whether  or  not  these  in-service 
inspections  are  adequate  for  identifying 
conditions  that  are  indicative  of  deck, 
fitting,  and  rim  seal  failures;  we  are  also 
requesting  comment  on  methods  to 
effectively  accomplish  top-side 
inspections. 

For  option  2,  we  evaluated  revising 
the  definition  of  Group  1  storage  vessels 
to  include  smaller  capacity  storage 
vessels  and/or  storage  vessels  with 
lower  vapor  pressure,  .siich  that  the.se 
additional  storage  ves.sels  woxdd  be 
subject  to  the  Gronj)  1  control 
n!()uirements.  For  storage  vesstils  at 
existing  stxmcfjs.  Refinery  MACT  1 
cmniiilly  d(!fin(!.s  Groiq)  1  storage! 


v(!.s,s(!l.s  Id  Im!  Ibdsi!  wilb  a  (:a|ia(:ily  nl 
177  cubic  m(!l»!is  (41), 71)1)  I’allons)  or 
)',i')!al<!r,  and  a  tiii(!  vapor  |)r(!.s.snr(!  nl 
10.4  kib)|)ascal.s  ( I ..')  poniid;;  p(!i'  sepiart! 
iiicb  ab.solnie  (psia))  nr  j',r(!at)!i .  I  lii(b!r 
nplinii  2,  w(!  (!valnali!d  Ibi!  impacts  ni 
cbangiii)',  tlu!  d(!rinil  inn  nl  ( irnii|)  I 
!;lnrap,(!  V(!.s.s(!ls  In  inclinb!  storage!  v(!.ss)!ls 
with  a  capacity  eil  1  5  I  cubic  m(!lc!rs 
(40, ()()()  galinnsj  ni'  g,r(!ate!r  and  a  Inn! 
vapor  pressure!  e»r,'').2  kib»pase;!ils  (0.75 
|)sia)  nr  greiateer,  and  alset  (!valn<iled 
incineling  steerage!  vess.seil.s  wilb  ;i 
e;;ij)iie:ity  eel  7()  e;nbie;  me!le:r,s  (20,000 
gallenis)  eer  gresileu'  (but  lesss  tban  151 
cnbie:  nuiteirs),  preeviehiel  tbe  true!  veipeer 
jxressure  eef  the  steereel  liepeiel  is  13.1 
kile)})a.scal.s  (1.9  jesia)  or  greater.  'I'hese 
thresholds  are  con.sistent  with  storage 
ve.s.sel  standards  alreaely  required  for  the 
c:hemical  industry  [e.g.,  the  HON).  We 
believe  the  predominant  effect  of 
changing  these  thresholds  will  be  fixed 
roof  tanks  at  existing  petroleum 
refineries  shifting  from  Group  2  storage 
vessels  to  Group  1  storage  vessels.  These 
fixed  roof  tanks  would  thus  need  to  be 
retrofitted  with  floating  roofs  or  vented 
to  an  APCD  in  order  to  comply  with  the 
provisions  for  Group  1  storage  vessels. 
We  estimated  the  impacts  of  option  2  by 
assuming  all  uncontrolled  fixed  roof 
storage  vessels  that  meet  or  exceed  the 
proposed  new  applicability 
requirements  for  Group  1  storage  vessels 
(based  on  the  information  collected  in 
the  Refinery  ICR)  would  install  an 
internal  floating  roof  with  a  single  rim 
seal  and  deck  fittings  to  the  existing 
fixed  roof  tank.  The  costs  of  these  fixed 
roof  retrofits  were  added  to  the  costs 
determined  for  option  1  to  determine 
the  cost  of  option  2. 

Under  option  3,  we  considered  the 
impacts  of  including  additional 
monitoring  requirements  for  Group  1 
storage  vessels  (in  addition  to  fitting 
controls  and  fixed  roof  retrofits 
considered  under  options  1  and  2).  The 
monitoring  requirements  evaluated 
include  monitoring  of  internal  or 
external  floating  roof  tanks  with  EPA 
Method  21  (of  40  CFR  part  60, 

Appendix  A-7)  or  optical  gas  imaging 
for  fittings,  and  requiring  the  use  of 
liquid  level  overfill  warning  monitors 
and  roof  landing  warning  monitors. 
These  costs  were  estimated  based  on  the 
total  number  of  Group  1  storage  vessels 
considering  the  change  in  the 
applicability  thresholds  included  in 
option  2.  For  further  details  on  the 
assumptions  and  methodologies  used  in 
this  analysis,  see  the  technical 
memoiandum  titled  Impacts  for  Control 
Options  for  Storage  Ves.sels  at 
Tetrolenni  liefineries,  in  Dockiil  11) 
Nimibcr  Id’A-l  IQ-t)AR-2()ll)-  ()6«2. 
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Tiililc  S  ol  llii.s  |)i(;;iinl)lr  |(i c.sciits  tli<! 
loi  llii;  lliict; 

cuii.sidtMcd.  Ahli(Mi)'li  IIm!  (i|ilinii.s  were 
coii.'iidci'od  CMiiiiil.'itivciY,  IIm; 
ciilciil.'ilion  III  IIm;  iii(:ri;iiiiMil:il  oiisl 
i!lli;(:li vi;im;.ss  jiIIiiw;;  ii.s  In  iissiis.s  llii; 
iiii|i:i(:t.s  III  tin;  in(:ii;iiii;nl:il  (:li;iiif>,i; 
lH:lwi:(:n  llic  (i|ili(m.s.  As  si;i;n  liy  Ilii; 
iii(:ri;ini;iil;il  cost  (;Hi;(:l ivi;iii;ss  coliiiiiii 
ill  Tiilili;  liolli  opiioiis  I  iiiid  rcsiill 
ill  <1  ii(;l  cost  Siiviii^s  (:(iiisid(;i  iii}^  tin; 

V( )(',  nicovrry  credit  tor  product  not  lost 
III  IIk;  iilinosplicrc  triim  llii;  slonif^c 


vessel. We  seek  ciiiiiiiieiil  on  llie 
;i|i|irii|iri;ileiiess  iil  the  V( )( i  recovery 
creilil  we  used.  I'lie  i iicreiiieiil:il  cost 
elleci i veiiess  lor  opiioii  !t  exceeds 

()((()  per  Ion  ol  I  IAI‘  removed.  We 
consider  opiion  !t  not  to  lie  cost  elteclive 
.'Hill  lire  not  proposing.’  In  rei|nire  this 
iiildil ioiiiil  nionitoriii)',. 

ISnseil  on  this  aiiiilysis,  we  consider 
opIion  2  III  lie  cost  elleclive.  We  are, 
llierelore,  jiroposiii^^  to  revise  Kerinery 
MAdT  1  III  cro.ss'nilereiice  llii; 
corres|)ondiiig  storage  ve.ssel 


rei|niieinenls  in  I  lie  ( ieneric  MAI  IT 
(iiicinding,  rei|nirenienls  lor  g,nidepole 
conlrols  and  other  lilliiif’.s  as  well  as 
in.speclion  rei|nirenients),  and  to  revise 
the  del  ini  I  ion  I  il  ( in  nip  I  .slorag,e  vessels 
III  incinde  .slora)',e  vessels  with 
capacities  greater  than  or  eijiial  to 
?.(), 1)0(1  gallon.s  lint  less  than  ^O.OOO 
gallons  il  the  niaxinnim  true  vapor 
pressure  is  1.0  psia  or  greater  and  to 
incinde  storage  tanks  greater  than 
40,000  gallons  il  the  inaxiinnin  true 
va|)or  pressure  is  0.7.^)  psia  or  greater. 


Table  5— Nationwide  Emissions  Reduction  and  Cost  Impacts  of  Control  Options  for  Storage  Vessels  at 

Petroleum  Refineries 


Control  option 

Capital  cost 
(million  $) 

Annualized 
costs 
without  re¬ 
covery  cred¬ 
its 

(million  $/yr) 

Emissions 

reduction, 

VOC 

(ipy) 

Emissions 

reduction, 

HAP 

(»py) 

Cost 

eflective- 

ness 

($/ton  HAP) 

T  otal 

annualized 
costs  with 
VOC 
recovery 
credit 

(million  $/yr) 

Overall  cost 
effective¬ 
ness 

with  VOC 
Rrcovery 
credit 

($/ton  HAP) 

Incremental 
cost  effec¬ 
tiveness 
with  VOC 
recovery 
credit 

($/ton  HAP) 

11.9 

1.8 

11,800 

720 

2,470 

(4.8) 

(6,690) 

18.5 

3.1 

14,600 

910 

(5.0) 

(5,530) 

(1,140) 

3  . 

36.4 

9.6 

16,000 

1,000 

1  9,580 

0.56 

560 

61,500 

c.  Equipment  Leaks 

Equipment  leaks  are  releases  of 
process  fluid  or  vapor  from  processing 
equipment,  including  pump  and 
compressor  seals,  process  valves,  relief 
devices,  open-ended  valves  and  lines, 
flanges  and  other  connectors,  agitators 
and  instrumentation  systems.  These 
releases  occur  primarily  at  the  interface 
between  connected  components  of 
equipment  or  in  sealing  mechanisms. 

Refinery  MACT  1  requires  the  owner 
or  operator  of  an  existing  source  to 
comply  with  the  equipment  leak 
provisions  in  40  CFR  part  60,  subpart 
VV  (Standards  of  Performance  for 
Equipment  Leaks  of  VOC  in  the 
Synthetic  Organic  Chemicals 
Manufacturing  Industry)  for  all 
equipment  in  organic  HAP  service.  The 
term  “in  organic  HAP  service”  means 
that  a  piece  of  equipment  either 
contains  or  contacts  a  fluid  (liquid  or 
gas)  that  is  at  least  5  percent  by  weight 
of  total  organic  HAP.  Refinery  MACT  1 
specifies  that  the  owner  or  operator  of 
a  new  source  must  comply  with  the 
HON,  as  modified  by  Refinery  MACT  1. 
The  provisions  for  both  new  and 
existing  sources  require  inspection 
(either  through  instrument  monitoring 
using  EPA  Method  21  of  40  CFR  part  60, 
Appendix  A-7,  or  other  method  such  as 
visible  inspection)  and  repair  of  leaking 
eejuipment.  P'or  existing  sources,  the 
leak  definition  imder  40  CFR  part  60, 
subjjart  VV  triggers  repair  at  an 
insirumont  reading  of  10,000  ])arts  j)er 
million  (jjpm)  for  all  ecpiijinuint 


V(  )(;  roi;(ivi)iy  rriiilil  is  .‘ii.'ilil)  pm  tun,  IhisoiI 
(III  .S).7.'i/f;iil  pi'icii  fiir^mimii:  riiliiiitiy  prixliict 
(p,iis(iliiiii/(li(t.s(il  tiiiil).  (.Smi  lliii  liicliiiiciil 


monitored  using  EPA  Method  21  of  40 
CFR  part  60,  Appendix  A-7  (j.e.,  pumps 
and  valves:  instrument  monitoring  of 
equipment  in  heavy  liquid  service  and 
connectors  is  optional).  For  new 
somces,  the  Refinery  MACT  1-modified 
version  of  the  HON  triggers  repair  of 
leaks  for  pumps  at  2,000  ppm  and  for 
valves  at  1,000  ppm.  Refinery  MACT  1 
requires  new  and  existing  sources  to 
install  a  cap,  plug  or  blind  flange,  as 
appropriate,  on  open-ended  valves  or 
lines.  Refinery  MACT  1  does  not  require 
instrument  monitoring  of  connectors  for 
either  new  or  existing  sources. 

We  conducted  a  general  analysis  to 
identify  the  latest  developments  in 
practices,  processes  and  control 
technologies  applicable  to  equipment 
leaks  at  chemical  manufacturing 
facilities  and  petroleum  refineries,  and 
we  estimated  the  impacts  of  applying 
the  identified  practices,  processes  and 
technologies  to  several  model  plants. 
(See  Analysis  of  Emissions  Reduction 
Techniques  for  Equipment  Leaks, 
December  21,  2011,  Docket  Item 
Number  EPA-HQ-OAR-2010-0869- 
0029.)  We  used  this  general  analysis  as 
a  starting  point  for  conducting  the 
technology  review  for  equipment  leaks 
at  refineries,  but  did  not  identify  any 
developments  beyond  those  in  the 
general  analysis.  We  estimated  the 
impacts  of  applying  the  practices, 
processes  and  technologies  identified  in 
the  general  analysis  to  ocpiipment  leaks 
in  petroleum  refinery  processes  using 
tli(!  information  we  collected  through 


the  2011  Refinery  ICR.  In  general,  leak 
detection  and  repair  (LDAR)  programs 
have  been  used  by  many  industries  for 
years  to  control  emissions  from 
equipment  leaks.  Over  the  years,  repair 
methods  have  improved  and  owners 
and  operators  have  become  more 
proficient  at  implementing  these 
programs.  The  specific  developments 
identified  include:  (1)  Requiring  repair 
of  leaks  at  a  concentration  of  500  ppm 
for  valves  and  2,000  ppm  for  pumps  for 
new  and  existing  sources  (rather  than 
10,000  ppm  for  valves  and  pumps  at 
existing  sources  and  1,000  for  valves  at 
new  sources):  (2)  requiring  monitoring 
of  connectors  using  EPA  Method  21  (of 
40  CFR  part  60,  Appendix  A-7)  and 
repair  of  leaks  for  valves  and  pumps  at 
a  concentration  of  500  ppm:  and  (3) 
allowing  the  use  of  optical  gas  imaging 
devices  as  an  alternative  method  of 
monitoring. 

The  first  option  we  evaluated  was  to 
require  repair  based  on  a  leak  definition 
of  500  ppm  for  valves  and  a  leak 
definition  of  2,000  ppm  for  pumps  at 
both  new  and  existing  sources.  The 
nationwide  costs  and  emission 
reduction  impacts  of  applying  those 
lower  leak  definitions  to  equipment 
leaks  at  petroleum  refineries  are  shown 
in  Table  6  of  this  preamble.  For  further 
details  on  the  assumptions  and 
methodologies  used  in  this  analysis,  see 
the  technical  memorandum  titled 
Impacts  for  Equipment  U;aks  at 
Petroleum  Refineries,  in  Docket  ID 
Numher  EPA-1  lQ-OAR-201 0-0(iH2. 
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The  emissions  reduction  results  in 
product  not  being  lost  by  a  leak;  this 
additional  product  can  be  sold  to 
generate  revenue,  referred  to  as  a  VOC 
recovery  credit.  Table  6  shows  costs  and 
cost  effectiveness  both  with  and  without 
the  VOC  recovery  credit.  Based  on  the 


estimated  organic  HAP  emission 
reductions  of  24  tpy  and  the  cost 
effectiveness  of  $14,100  per  ton  of 
organic  HAP  (including  VOC  recovery 
credit),  we  consider  lowering  the  leak 
definition  not  to  be  a  cost-effective 
option  for  reducing  HAP  emissions.  We 


are,  therefore,  proposing  that  it  is  not 
necessary  to  revise  Refinery  MACT  1 
pursuant  to  CAA  section  112(d)(6)  to 
require  repair  of  leaking  valves  at  500 
ppm  or  greater  and  repair  of  leaking 
pumps  at  2,000  ppm  or  greater. 


Table  6— Nationwide  Emissions  Reduction  and  Cost  Impacts  of  Monitoring  and  Repair  Requirements  at 

Lower  Leak  Definitions 

[500  ppm  for  valves;  2,000  ppm  for  pumps] 


Capital  cost 
(million  $) 

Annualized  costs 
without  recovery 
credits 
(million  $/yr) 

Emissions 
reduction,  VOC 

(tpy) 

Emissions 
reduction,  HAP 

(tpy) 

Cost 

eftectiveness 
($/ton  VOC) 

Cost 

eftectiveness 
($/ton  HAP) 

Total  annualized 
costs  with  VOC 
recovery  credit 
(million  $/yr) 

Overall  cost 
effectiveness 
with  VOC 
recovery  credit 
($/ton  VOC) 

Overall  cost 
effectiveness 
with  VOC 
recovery  credit 
(Vton  HAP) 

1.22  . 

0.53 

342 

24 

1,550 

0.34 

987 

14,100 

We  note  that  we  are  aware  that  some 
owners  and  operators  are  required  to 
repair  leaking  valves  as  low  as  100  ppm 
and  pumps  as  low  as  500  ppm. 

However,  we  consider  requiring  repair 
of  leaking  valves  at  500  ppm  or  greater 
and  repair  of  leaking  pumps  at  2,000 
ppm  or  greater  not  to  be  cost  effective. 

As  documented  in  Analysis  of 
Emissions  Reduction  Techniques  for 
Equipment  Leaks  (December  21,  2011, 
in  Docket  ID  Number  EPA-HQ-OAR- 
2010-0869),  the  cost  effectiveness  for 
this  option  would  be  even  higher  than 
the  values  shown  in  Table  6  of  this 
preamble. 

The  second  option  we  considered  was 
connector  monitoring  and  repair. 

Several  .standards  a])])lying  to  chemical 


manufacturing  facilities,  including  the 
HON,  include  requirements  for 
connector  monitoring  using  EPA 
Method  21  (of  40  CFR  part  60, 

Appendix  A-7)  and  requirements  for 
repair  of  any  connector  leaks  above  500 
ppm  VOC.  Neither  the  Refinery  MACT 
1  nor  the  NSPS  for  equipment  leaks 
from  refineries  (40  CFR  part  60,  subpart 
GGG  and  40  CFR  part  60,  subpart  GGGa) 
currently  require  connector  monitoring 
and  repair  (provisions  are  provided  for 
connector  monitoring  in  Refinery  MACT 
1 ,  but  they  are  optional).  We  evaluated 
the  costs  and  emissions  reduction  of 
requiring  connector  monitoring  and 
repair  requirements  for  equipment  leaks 
at  refineries.  The  nationwide  c:osts  and 
eini.ssion  reduction  im])acts,  both  with 


and  without  VOC  recovery  credit,  are 
shown  in  Table  7  of  this  preamble.  For 
further  details  on  the  assumptions  and 
methodologies  used  in  this  analysis,  see 
the  technical  memorandum  titled 
Impacts  for  Equipment  Leaks  at 
Petroleum  Refineries,  in  Docket  ID 
Number  EPA-HQ-OAR-2010-0682. 
Based  on  the  high  annualized  cost 
($13.9  million  per  year)  and  high  cost 
effectiveness  ($153,000  per  ton  of  HAP) 
of  connector  monitoring  and  repair  for 
equipment  leaks  at  refineries,  we  are 
proposing  that  it  is  not  necessary  to 
revise  Refinery  MACT  1  pursuant  to 
CAA  section  112(d)(6)  to  require 
connector  monitoring  using  EPA 
Method  21  (of  40  CT’R  j)art  60, 
Aj)])endix  A-7)  and  nijiair. 


Table  7— Nationwide  Emissions  Reduction  and  Cost  Impacts  of  Applying  Monitoring  and  Repair 
Requirements  to  Connectors  at  Petroleum  Reeineries 

[500  ppm] 
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i:i  :* 

10. /(K) 

l‘i:i,(H)0 

AikiIImm  (levrlopinmil  idmil ilind  wa.s 
In  |)i'nvi(li!  optical  j'.a.s  iiiiaf>,iii)’, 
prnvi.sinns  (incliiding  llie  rc(|nir(;(l 
in.striinieiit  .specilicat  ions,  inoniloriii); 
ti(;(|n(!n(:y,  and  r(!|)air  t lirnsliold )  as  an 
alternative!  inonitoring  option  wluire 
instnnn(!nt  inonitoring  using  EPA 
Miitliod  21  of  40  CFK  |)art  60,  A|)|)endix 
A-7,  is  nuinired  in  Keliiuiry  MAG'I'  1. 
Since  Reifinery  MAGI’  1  was  issued, 
there  have  heen  devcilojnnenls  in  I.DAK 
work  ])ractic(!S  using  remote  .sensing 
technology  for  detecting  leaking 
eejuipment.  In  this  method  of  detecting 
leaks,  an  operator  scans  equipment 
using  a  device  or  .sy.stem  specially 
designed  to  use  one  of  several  types  of 
remote  sensing  techniques,  including 
optical  gas  imaging  of  infrared 
wavelengths,  differential  absorption 


li)’,ht  detection  and  rangjii)’,  ( I  )l  A I .),  and 
solar  occnilalion  llnx. 

I'he  most  connnon  reinoli!  siinsing 
instrnineni  is  a  passivi!  system  that 
creat(!S  an  image  hasiid  on  the 
ah.sorption  ol  infrared  wavelengths  (also 
r(!r(!rr(!d  to  as  a  “canuira”).  A  gas  cloud 
containing  certain  hydrocarhons  (;.e., 
leaks)  will  show  up  as  hlack  or  while 
plumes  (depending  on  the  instrument 
settings  and  characteristics  of  the  leak) 
on  the  ()pti{;al  gas  imaging  instrinnent 
screen.  'I  his  type  of  instrument  is  the 
device  on  which  our  evaluation  of 
oj)tical  gas  imaging  in.struments  is 
based,  and  the  instrument  to  which  we 
are  referring  when  we  use  the  term 
“optical  gas  imaging  instrument.”  These 
optical  gas  imaging  in.struments  can  be 
iKsed  to  identify  .specific  pieces  of 


eipiipnmnl  that  are  leakiii)’,.  ( )lher 
optical  methods,  such  as  DIAl.and  solar 
occnitalion  flux,  are  ns(!d  primarily  to 
assess  emissions  downwind  ol  a  source. 
These  miilhods  cannot  hi!  used  to 
id(!nlify  specific  l(!aking  e(|ni|)menl; 
lh(!y  would  only  misisure  the  aggregali! 
(!mission.s  from  all  (!(|ni|)m(!nl  and  any 
olh(!r  sonrci!  np-wind  of  Ihi! 
mea.sur(!m(!nl  location.  Whili!  wi!  did 
r(!vi(!w  the.se  t(!chn()logi(!s  as  discussed 
furth(!r  (see  the  di.scussion  under 
fenceline  monitoring,  .section  IV.B.l.h  of 
this  preamble),  we  do  not  consider  DIAL 
and  solar  occultation  flux  methods  to  he 
suitable  alternatives  to  EPA  Method  21 
for  monitoring  equipment  leaks  and  are 
not  considering  them  further  in  our 
technology  review  for  equipment  leaks. 
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We  expect  that  all  refinery  streams 
“in  organic  HAP  service”  will  include  at 
least  one  of  the  compounds  visible  with 
an  optical  gas  imaging  instrument,  such 
as  benzene,  methane,  propane  or 
butane.  Therefore,  it  is  technically 
feasible  to  use  an  optical  gas  imaging 
instrument  to  detect  leaks  at  petroleum 
refineries.  The  optical  gas  imaging 
device  can  monitor  many  more  pieces  of 
equipment  than  can  be  monitored  using 
instrument  monitoring  over  the  same 
period  of  time,  and  we  expect  that 
specific  requirements  for  using  an 
optical  gas  imaging  device  to  detect 
leaks  without  accompanying  instrument 
monitoring  could  be  an  appropriate 
alternative  to  traditional  leak  detection 
methods  [EPA  Method  21,  as  specified 
in  40  CFR  part  60,  Appendix  A-7). 

Owners  and  operators  currently  have 
the  option  to  use  the  Alternative  Work 
Practice  To  Detect  Leaks  From 
Equipment  (AWP)  at  40  CFR  63.11(c), 

(d)  and  (e).  This  AWP  includes 
provisions  for  using  optical  gas  imaging 
in  combination  with  annual  monitoring 
using  EPA  Method  21  of  40  CFR  part  60, 
Appendix  A-7.  In  this  proposal,  we  are 
considering  the  use  of  optical  gas 
imaging  without  an  accompanying 
requirement  to  conduct  annual 
monitoring  using  EPA  Method  21,  and 
developing  a  protocol  for  using  optical 
gas  imaging  techniques.  We  anticipate 
proposing  the  |)rotocol  as  Aj)])endix  K 
to  40  C,1‘’K  ])art  60.  Rather  than 
s|)ecifying  tin;  exact  instrument  that 
must  he  used,  this  pi'olocol  would 
outline  e(|uipmeut  specifications, 
calibration  techni(|nes,  re<|nired 
perfoi  inance  critia  ia,  proctsinres  lor 
condnctiiif’,  surveys  and  training 
re(|nirenn;nts  for  optical  f>as  imagiii)’ 
insti  nment  operatois.  This  pmtocol 
would  also  contain  techid(|nes  to  verily 
that  the  insIrmiKnil  .sidecled  can  image 
tin;  most  |)i<;vah;nl  cinmdcal  in  the 
moniloKsI  pioc(!ss  nidi.  Kecanse  Meld 
condil ions  )', really  impact  detection  ol 
the  leg, elated  inalerial  using,  opt ical  g,as 
iniafpng,,  the  protocol  would  describe 
the  im|)act  these  field  conditions  may 
have  on  readiiig,s,  how  to  address  them 
and  instances  when  monitoring  with 
this  lechni(|ne  is  ina|)propriate.  Finally, 
the  |)rolocol  would  also  addre.ss 
difficulties  with  identifying  e(pii|)menl 
and  leaks  in  dense  industrial  areas. 

PnrsnanI  toC.AA  section  112(d)(()),  we 
are  proposing  to  allow  refineries  to  meet 
the  l.DAR  reqinrements  in  Refinery 
MAC/r  1  by  monitoring  for  leaks  via 
optical  gas  imaging  in  place  of  EPA 
Method  21  (of  40  CT’R  part  60, 

Appendix  A-7),  using  the  monitoring 
requirements  to  be  specified  in 
Appendix  K  to  40  CFR  part  60.  When 
Appendix  K  is  proposed,  we  will 


request  comments  on  that  appendix  and 
how  those  requirements  would  apply 
for  purposes  of  this  proposed  action.  We 
will  not  take  final  action  adopting  use 
of  Appendix  K  to  40  CFR  part  60  for 
optical  gas  imaging  for  refineries  subject 
to  Refinery  MACT  1  until  such  time  as 
we  have  considered  any  comments  on 
that  protocol  as  it  would  apply  to 
refineries.  We  do  not  yet  know  the  exact 
requirements  of  Appendix  K  to  40  CFR 
part  60,  and  this  cannot  provide  a 
reliable  estimate  of  potential  costs  at 
this  time.  However,  we  have  calculated 
an  initial  estimate  of  the  potential  costs 
and  emission  reduction  impacts, 
assuming  that  Appendix  K  to  40  CFR 
part  60  is  similar  to  the  AWP  without 
the  annual  monitoring  using  EPA 
Method  21  of  40  CFR  part  60,  Appendix 
A-7.  For  more  information  on  these 
potential  impacts,  see  the  technical 
memorandum  titled  Impacts  for 
Equipment  Leaks  at  Petroleum 
Refineries,  in  Docket  ID  Number  EPA- 
HQ-OAR-2010-0682. 

d.  Casoline  Loading  Racks 

Loading  racks  are  the  equipment  used 
to  fill  gasoline  cargo  tanks,  including 
loading  arms,  pumps,  meters,  shutoff 
valves,  relief  valves  and  other  piping 
and  valves.  Emi.ssions  from  loading 
racks  may  be  released  when  gasoline 
loaded  into  cargo  tanks  displaces  vapors 
inside  these  containers.  Refinery  MAtiT 
1  s])ecifies  that  Cronj)  1  gasoline  loading 
lacks  at  refineries  must  comjily  with  the 
re(|nirements  of  the  National  Emission 
.Standards  for  Casoline  Distribution 
Facilities  (Itnik  ( iasoline  Terminals  and 
l*i|)eline  lireakonl  .Stations)  in  41)  ( II'  K 
part  6!i,  snhpai  l  E.  The  standard 
.specified  in  41)  ( iFK  part  (i.'i,  snhparl  K 
i.s  an  emission  limit  ol  III  millig,rams  of 
total  oip,anic  compoimds  per  liter  ol 
I’asoliiie  loaded  (m)’,/l.).  Additionally,  4(1 
( iFI\  part  l>;t,  snh|)ail  E  requires  all  lank 
trucks  and  railcais  that  are  lo.ided  with 
)',a.soline  to  nnder)’,o  annual  vapor 
lil'himsss  t(sslin)’,  in  accordance  with 
Id’A  Method  27  of  40  I  ;FE  |tar(  (.0, 
Appendix  A-6. 

I'oi  onr  l(!C.hnology  review  ol  ( lron|i  I 
gasoline  loading  racks  snhjeci  to 
EefiiKM-y  MACT  I,  we  relied  on  two 
se|)arate  analy.ses.  First,  we  |)revionsly 
condncli'd  a  liichnology  review  for 
gasoline  distrilmtion  facilities  (71  I'E 
17353,  April  6,  2006),  in  which  no  new 
control  sy.stems  were  identified.  Second, 
more  recently,  wr;  condiuited  a  general 
analysis  to  identify  any  developments  in 
practices,  processes  and  control 
technologies  for  transfer  operations  at 
chemical  manufacturing  facilities  and 
jjetroleum  refineries.  (See  Survey  of 
Control  Technology  for  Transfer 
Operations  and  Analysis  of  Impacts  for 


Transfer  Operation  Control  Options, 
January  20,  2012,  Docket  Item  Number 
EPA-HQ-OAR-2010-0871-0021.)  We 
identified  several  developments  as  part 
of  this  analysis  and  evaluated  the 
impacts  of  applying  the  developments 
to  gasoline  loading  racks  subject  to 
Refinery  MACT  1.  We  have  not 
identified  any  developments  beyond 
those  in  the  second  analysis.  The 
identified  developments  include 
controlling  loading  racks  above  specific 
throughput  thresholds  by  submerged 
loading  and  by  venting  displaced 
emissions  from  the  transport  vehicles 
through  a  closed  vent  system  to  an 
APCD  that  reduces  organic  regulated 
material  emissions  by  at  least  95 
percent. 

We  evaluated  the  emissions  projected 
using  this  control  technique  for  a  range 
of  different  gasoline  vapor  pressures  (to 
consider  the  different  seasonal 
formulations  of  gasoline).  We 
determined  that  submerged  loading  in 
combination  with  95-percent  control  of 
displaced  vapors  would  allow  emissions 
of  12  to  42  mg/L  of  gasoline  loaded, 
depending  on  the  vapor  pressure  of  the 
gasoline  (see  Evaluation  of  the 
Stringency  of  Potential  Standards  for 
Gasoline  Loading  Racks  at  Petroleum 
Refineries  in  Docket  ID  Number  EPA- 
HQ-OAR-201 0-0682.)  The  current 
Refinery  MACiT  1  emission  limit  for 
gasoline  loading  is  10  mg/L  of  gasoliiu! 
load(!d.  W(;  did  not  identify  any 
develo|)ments  in  practices,  proce.ss  and 
control  technologies  for  gasoline  loading 
racks  that  would  reduce  emissions 
h(!yond  tlu!  hwels  alntady  in  EefiniMy 
MA(;r  I.  'I'herefore,  we  are  proposing 
that  it  is  not  nece.ssary  to  revi.se  Eelinery 
MAti'l'  I  ie(|idremeiil.s  1(11  ga.s(dine 
loading  racks  pmsnani  to  ( iAA  s(;cl  ion 
I  I2(d)((.). 

e.  Marine  V(;ss(d  l.oading,  (  )|)eralions 

Mai  iiK!  v(!ss(!l  loading,  opeialions  load 
and  indoad  li(|nid  coinmodili(!S  in  hulk, 
such  as  crnd(!  oil,  g,asoline  and  other 
Imds,  and  naphtha.  The  caig,o  is 
pumped  Iron)  the  l(!rndnars  huge, 
above  ground  storag(!  tanks  through  a 
ncMwork  of  pipes  and  into  a  storage 
com|)arlimMit  (lank)  on  the  vcis.scd.  The 
I  lAP  (mii.ssions  an;  tin;  va|)ors  that  are 
displaced  during  tlu;  filling  o|H!ration. 
E(!fim!ry  MAHT  1  specifies  that  marine 
tank  ves.s(!l  loading  oprirations  at 
refineries  must  comply  with  the 
recjuirements  in  40  (T'R  part  63,  suhpart 
Y  (National  Emission  Standards  for 
Marine  Tank  Vessel  Loading 
Operations,  “Marine  Vessel  MACT”). 

We  previously  completed  a 
technology  review  of  the  Marine  Vessel 
MACT  (40  CFR  part  63,  subpart  Y)  and 
issued  amendments  to  subpart  Y  in 


36918 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


2011  (76  FR  22595,  Apr.  21,  2011).  The 
analysis  conducted  for  the  marine  vessel 
loading  source  category  specifically 
considered  loading  of  petroleum 
products  such  as  conventional  and 
reformulated  gasoline.  As  such,  the 
conclusions  drawn  from  this  analysis 
are  directly  applicable  to  marine  vessel 
loading  operations  at  petroleum 
refineries.  We  have  not  identified  any 
developments  beyond  those  addressed 
in  that  analysis. 

The  Marine  Vessel  MACT  required 
add-on  AITID  for  loading  operations 
with  HAP  emissions  equal  to  or  greater 
than  10  t])y  of  a  single  ])ollutant  or  25 
tpy  of  cuinulativ(!  ])ollutant.s  (referred  to 
as  “10/25  tj)y”).  In  our  t(!cliuology 
revi(;w  of  tin;  Marine  Vessiil  MAdT 
standards,  we  considentd  the  list;  of 
add  on  AP(!I)  for  marine  ve.ssel  loading 
operations  with  1 1 AP  emissions  htss 
than  10/2.5  Ipy.  We  also  (!valnal<;(l  tin; 
costs  for  lean  oil  ahsorption  systems  as 
add  on  APdl)  nmler  thi;  Marim;  V(;ss(!l 
M  A(  i  r  technology  review.  I  tepcmding, 
on  the  throughput  of  tin;  vttssel,  costs 
lang.ed  Ikmii  .$77,000  per  ton  I  lAP 
i(Mnov(;d  lor  harg,es  to  .$5  1 0,000  pcs  ton 
MAP  removed  lor  ships  (.$.'{,000  pcs'  Ion 
V( )( !  rcsnovcsl  let  .$25,000  pcs  Ion  Vt )( ! 
rcsnovcsl)  (scs!  (lost  l•',ff(u:\iv(nl^!ss  tind 
liiijxicis  of  l.(;(ni  Oil  Ahsorption  for 
Oonirol  of  I  Uy/.nrdoiis  Air  Polliilonts 
from  (idsolino  hoodiii}^ — I’romidf^olion 
in  l)ock(!t  Item  Nninhes- I'iPA-l  IQ-()AK- 
2010-0000-0401).  Wc!  consider 
rc;(|uiriug  add-on  Al’(3)  for  the.se  smaller 
marine  ve.ssel  loading  operations  not  to 
1)(!  cost  effective. 

As  part  of  the  technology  review  of  40 
(IFR  part  63,  subpart  Y,  we  ahso 
considered  requiring  marine  ve.ssel 
loading  operations  with  emissions  less 
than  10/25  tpy  and  offshore  operations 
to  use  submerged  loading  (also  referred 
to  as  submerged  filling).  We  did  include 
this  requirement  in  the  Marine  Vessel 
MACT.  However,  when  we  amended  the 
Marine  Vessel  MACT,  we  specifically 
excluded  marine  vessel  loading 
operations  at  petroleum  refineries  from 
these  provisions,  deferring  the  decisions 
to  include  this  requirement  until  we 
performed  the  technology  review  for 
Refinery  MACT  1 .  The  submerged 
filling  requirement  in  40  CFR  part  63, 
subpart  Y  cites  the  cargo  filling  line 
requirements  developed  by  the  Coast 
Guard  in  46  CFR  153.282.  We  project 
that  applying  the  submerged  filling 
requirements  to  marine  vessel  loading 
operations  at  petroleum  refineries  will 
have  no  costs  or  actual  emission 
reductions  because  marine  vessels 
carrying  bulk  liquids,  liquefied  gases  or 
compressed  gas  hazardous  materials  are 
already  required  by  46  CFR  153.282  to 
have  compliant  “submerged  fill”  cargo 


lines  that  also  meet  the  requirements  of 
the  Marine  Vessel  MACT.  While  we  do 
not  anticipate  that  this  requirement  will 
affect  actual  emissions,  it  will  lower  the 
allowable  emissions  for  these  sources 
under  Refinery  MACT  1.  Therefore,  we 
are  proposing,  pursuant  to  CAA  section 
112(d)(6),  to  amend  40  CFR  part  63, 
subpart  Y  to  delete  the  exclusion  for 
marine  ve.ssel  loading  operations  at 
petroleum  refineries,  which  would 
require  small  marine  vessel  loading 
operations  [i.e.,  operations  with  HAP 
emi.ssions  le.ss  than  10/25  tpy)  and 
offshore  marine  vessel  loading 
o])erations  to  usci  suhmergcid  filling 
ha.sed  ou  the  cargo  filling  line 
re(|uin!in<!nl.s  in  4()  CFR  153.282. 

I.  ( looliiig  T()W(!r.s/l  l(!al  Fxcliangi! 
.Sysleins 

I  leal  exchange  systems  include 
e(|nipin(!nl  neettssary  In  cool  healed 
noncontact  cooling,  water  piioi  to 
i(;lmning,  the  cooling,  wattn  to  a  heal 
exchang,er  or  discimiging,  the  water  to 
another  procctss  unit,  wasli;  mana)',emenl 
unit  or  to  a  rec(;iving  wal(;r  hody.  I  leal 
exchang,e  systems  are  designed  as 
closed  loop  recii'cnlalion  systems  with 
c(»oling  l(tw(!rs  or  once  IliKaigh  systems 
that  do  not  r(!circnlal(!  the  cooling  water 
through  a  cooling  tower.  I  leal 
exchangiM's  in  luial  exchange;  sysl(;ms  are; 
e:e)nslrue'.le;el  with  lid)e;s  ele;.signe;el  le; 
|)re;ve;nt  e'.e)nliie:t  he;lwe;e;n  he)l  ])re)e:e;ss 
huiels  auel  ce)e)ling  Wcite;r.  Ile;at 
e;xchaugers  eeccasionally  d(;vele)p  l(;aks 
that  allow  ])rocess  fluiels  to  enter  the 
cooling  water.  'I’he  volatile  HAP  and 
other  volatile  compounds  in  these 
process  fluids  are  then  emitted  to  the 
atmosphere  due  to  .stripping  in  a  cooling 
tower  or  volatilization  from  a  cooling 
water  pond  or  receiving  water  body. 

We  established  MACT  standards  for 
heat  exchange  systems  at  refineries  in 
2009  (see  74  FR  55686,  October  28, 

2009,  as  amended  at  75  FR  37731,  June 
30,  2010).  The  EPA  received  a  petition 
for  reconsideration  from  the  American 
Petroleum  Institute  (API)  and  granted 
reconsideration  on  certain  issues.  On 
June  20,  2013,  we  issued  a  final  rule 
addressing  the  petition,  clarifying  rule 
provisions,  and  revising  the  monitoring 
provisions  to  provide  additional 
flexibility  (78  FR  37133).  We  are  not 
aware  of  any  developments  in 
processes,  practices  or  control 
technologies  beyond  those  we  recently 
considered  in  our  analysis  of  emission 
reduction  techniques  for  heat  exchange 
systems,  which  can  be  found  in  the 
docket  (Docket  Item  Number  EPA-HQ- 
OAR-2003-0146-0229).  Therefore,  we 
are  proposing  that  it  is  not  necessary  to 
revise  Refinery  MACT  1  requirements 


for  heat  exchange  systems  pursuant  to 
CAA  section  112(d)(6). 

g.  Wastewater  Treatment 

Wastewater  collection  includes 
components  such  as  drains,  manholes, 
trenches,  junction  boxes,  sumps,  lift 
stations  and  sewer  lines.  Wastewater 
treatment  systems  are  divided  into  three 
categories:  primary  treatment 
operations,  which  include  oil-water 
.separators  and  equalization  basins; 
secondary  treatment  systems,  .such  as 
biological  treatment  units  or  .steam 
strippers:  and  tertiary  treatment 
systems,  which  further  lr(;at  or  filter 
wasl(;wat(;r  ])ri()r  to  discliargi;  to  a 
r(;(:(;iviug  body  of  wal(;r  or  reusi;  in  a 
pro(:(;.s.s. 

Kerin(;ry  MACT  I  r(;(iiiii'(;.s  wa.sl(;walei 
.sln;am.s  at  a  u(;w  (tr  <;xisliiig  r(;fiiH;iy  to 
comply  with  40  ( iPK  l>  I  .:{40  I  lii'oiigli 
1)1  ..'15.5  ol  I  he  NI'l.SI  I  AP  lor  Heir/.ene 
Wa.sli;  ()p(;ralioii.s  (IIWON)  in  40  ( iPK 
part  l>  I ,  .siihpai  I  l''l‘'.  The;  HW(  )N  recpiiie.s 
control  ol  wa.st*;water  collect  ion  and 
treatment  nnils  loi  facilities  with  a  total 
animal  heic/.eiie  (piantily  of  g,r(;aler  than 
or  (;qnal  to  10  meg,agram.s  jier  year  (Mg,/ 
yr).  Individual  wasli;  si r(;am.s  at 
refin(;ri(;s  with  a  total  animal  heir/.em; 
(|nanlily  greater  than  or  e(|nal  to  10  Mg,/ 
yr  an;  not  n;(piir(;d  to  ado|)t  controls  if 
tin;  flow-W(;ighl(;d  annual  av(;rag(; 
hi;n/.(;n(;  conc(;nlration  is  l(;.s.s  than  10 
parts  p(;r  million  hy  W(;ight  (ppmw)  or 
tin;  flow  rati;  is  le.ss  than  0.02  lit(;rs  p(;r 
niinuti;  at  the  })oint  of  g(;ueration.  The 
HWON  reijuires  affected  waste  streams 
to  comply  with  one  of  several  options 
for  controlling  benzene  emissions  from 
waste  management  units  and  for  treating 
the  wastes  containing  benzene  (55  FR 
8346,  March  7,  1990;  58  FR  3095, 

January  7,  1993). 

Although  the  BWON  specifically 
regulates  benzene  only,  benzene  is 
considered  a  surrogate  for  organic  HAP 
from  wastewater  treatment  systems  at 
petroleum  refineries.  Benzene  is  present 
in  nearly  all  refinery  process  streams.  It 
is  an  excellent  surrogate  for  wastewater 
pollutants  because  its  unique  chemical 
properties  cause  it  to  partition  into  the 
wastewater  more  readily  than  most 
other  organic  chemicals  present  at 
petroleum  refineries.  We  stated  our 
rationale  regarding  the  use  of  benzene  as 
a  surrogate  for  refinery  HAP  emissions 
from  wastewater  in  the  original 
preamble  to  Refinery  MACT  1  (59  FR 
36133,  July  15,  1994). 

We  performed  a  technology  review  for 
wastewater  treatment  systems  to 
identify  different  control  technologies 
for  reducing  emissions  from  wastewater 
treatment  systems.  We  also  reviewed  the 
current  standards  for  wastewater 
treatment  systems  in  different  rules 
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including  the  HON,  the  proposed  NSPS 
for  wastewater  systems  at  petroleum 
refineries,  and  the  BWON  (See 
Technology  Review  for  Industrial 
Wastewater  Collection  and  Treatment 
Operations  at  Petroleum  Refineries,  in 
Docket  ID  Number  EPA-HQ-OAR- 
2010-0682.)  We  identified  several 
developments  in  processes,  practices 
and  control  technologies  for  wastewater 
treatment,  and  evaluated  the  cost  and 
cost  effectiveness  of  each  of  those 
developments:  (1)  requiring  wastewater 
drain  and  tank  controls  at  refineries 
with  a  total  annual  hen/ene  (TAH) 
(|nantity  of  less  than  It)  Mg/yr;  (2) 
r(!(|ni)'ing  specific  |)eri()rinance 
parameters  for  an  enhanced  biological 
noil  (I'iltll)  heyond  those  re(|nire(l  in  the 
ItWON;  and  (It)  r(!<|niring  waslewalisr 
siKiams  with  a  V( )( !  contcml  of  7r)0 
ppmv  or  log, her  to  he  treated  hy  slitain 
stripping,  prior  to  any  other  tieatment 
process  lor  lacilitiiss  with  lii)’h  oi'g,aiiic 
loading,  r.ates  (/.e.,  lacilities  with  total 
aimiiali’/.(Ml  htar/.ene  (piantity  of  tO  M)*/ 
yr  oi  iiiok;).  t  hese  options  are,  lor  the 
most  |i:irt,  independent  oi  e.ich  othei,  so 
tlie  costs  and  co.st  ellecti veness  ol  each 
option  ai'i!  consideriMl  scqtaiatfdy. 


Option  1  was  evaluated  because 
refineries  with  a  total  annual  benzene 
quantity  of  less  than  10  Mg/yr  are  not 
required  to  install  additional  controls  on 
their  wastewater  treatment  system. 

Thus,  these  refineries  are  limiting  the 
amount  of  benzene  produced  in 
wastewater  streams  to  less  than  10  Mg/ 
yr,  which  effectively  limits  their 
benzene  emissions  from  wastewater  to 
less  than  10  Mg/yr. 

Option  2  is  intended  to  improve  the 
performance  of  wastewater  treatment 
sy.stems  that  u.so  an  EHU,  and  thereby 
achieve  additional  omission  nuluctions. 
The  HWON,  as  it  applies  under  KefimMy 
MAOT  1,  has  limited  operational 
recpnrements  for  an  I'ilill.  Available  data 
suggest  that  these  systcans  an;  gemnally 
idtiMitive  lor  degrading  him/.ene  and 
othei  oi'ganic  I  lAP;  however,  without 
speciiic  perlormance  or  operational 
reipiiiements,  the  eliect  iveness  ol  llie 
Idtl  I  to  Kidnce  emissions  can  he  highly 
variable.  I  Indei opt  ion  2,  more  siring, ent 
operating,  re(|niremenls  aie  considered 
lor  the  I'iitI  I  at  refineries. 

( )|)lion  considers  seg,ieg,aled 
treatment  ol  wastewater  sliiiams  with  a 
volatile  org,anic  content  ol  grealei  than 


750  ppmw,  or  high-strength  wastewater 
streams,  directly  in  a  steam  stripper  [i.e., 
not  allowing  these  streams  to  be  mixed 
and  treated  in  the  EBU).  Preliminary 
investigations  revealed  direct  treatment 
of  wastewater  by  steam-stripping  is  only 
cost  effective  for  high-strength 
wastewater  streams  of  sufficient 
quantities.  For  more  detail  regarding  the 
impact  analysis  for  these  control 
options,  see  Technology  Review  for 
Industrial  Wastewater  Collection  and 
Treatment  Operations  at  Petroleum 
Refineries,  in  Docket  ID  Number  EPA- 
11Q-()AR-2()1 0-0682. 

Table  8  provides  the  nationwide 
impacts  for  the  control  ojilions.  Based 
on  the  costs  and  emission  reductions  for 
each  of  the  options,  we  consider  none 
ot  the  options  identified  to  he  cost 
elfeclive  for  reducing,  emissions  Irom 
pelidlenm  relinery  wastewater 
liealmenl  systems.  We  are  pioposing, 
that  it  is  not  necessaiy  to  revise  Kelinery 
MAti'T  I  to  leipiire  additional  controls 
for  wastewater  treat meni  systems 
pnrsnant  to  ( iAA  section  I  I2(d)(li). 


Tabi  f  8  Naiionwidt  Emissions  Rfdugtion  and  Cost  Imiwds  or  Coniboi  Ofuions  Considfbfd  f  ob 
Wastewattr  Treafmfnt  Systems  at  Petfiofeum  Refineries 


Control  option 

Capital  cost 
(million  $) 

Annuali/od  costs 
(million  $/yr) 

Emissions  roduc- 
lion,  VOC 

(tpy) 

Emissions 
reduction,  HAP 

(tpy) 

Cost 

efioctiveness 
($/ton  VOC) 

Cost 

offoctivonoss 
($/lon  HAP) 

1  . 

19,7 

4.2 

592 

158 

7,100 

26,600 

2  . 

223 

28.6 

2,060 

549 

13,900 

52,100 

3  . 

142 

50.7 

3,480 

929 

14,500 

54,500 

h.  Fugitive  Emissions 

The  EPA  recognizes  that,  in  many 
cases,  it  is  impractical  to  directly 
measure  emissions  from  fugitive 
emission  sources  at  refineries.  Direct 
measurement  of  fugitive  emissions  from 
sources  such  as  wastewater  collection 
and  treatment  operations,  equipment 
leaks  and  storage  vessels  can  be  costly 
and  difficult,  especially  if  required  to  be 
deployed  on  all  sources  of  fugitives 
within  a  refinery  and  certainly  on  a 
national  scale.  This  is  a  major  reason 
why  fugitive  emissions  associated  with 
refinery  processes  are  generally 
estimated  using  factors  and  correlations 
rather  than  by  direct  measurement.  For 
example,  equipment  leak  emissions  are 
estimated  using  factors  and  correlations 
between  leak  rates  and  concentrations 
from  EPA  Method  21  instrument 
monitoring.  Fugitive  emissions  from 
wastewater  collection  and  treatment  are 
estimated  based  on  process  data, 
material  balances  and  empirical 
correlations.  Relying  on  these  kinds  of 


approaches  introduces  uncertainty  into 
the  emissions  inventory  for  fugitive 
emission  sources. 

For  each  of  the  individual  fugitive 
emission  points,  we  evaluated 
developments  in  processes,  practices 
and  control  technologies  for  measuring 
and  controlling  fugitive  emissions  from 
these  sources.  For  storage  vessels,  as 
discussed  in  section  IV.B.l.b  of  this 
preamble,  we  are  proposing  to  lower  the 
size  and  vapor  pressure  threshold  and  to 
require  additional  fittings  on  tanks, 
similar  to  requirements  for  tanks  in  the 
chemical  industry  because  we  project  a 
cost  savings  due  to  recovered  product. 
However,  we  considered  but  are  not 
proposing  to  require  EPA  Method  21  of 
40  CFR  part  60,  Appendix  A-7  or 
optical  gas  imaging  monitoring  to 
identify  fugitive  emissions  from  each 
individual  storage  vessel.  For 
equipment  leaks,  as  discussed  in  section 
IV.B.l.c  of  this  preamble,  we  considered 
lowering  the  leak  definition  for 
equipment  at  petroleum  refineries  from 


the  current  Refinery  MACIT  1  level  of 
10,000  ppm  for  pumps  and  valves  down 
to  the  500  ppm  definition  that  is  used 
in  all  the  other  MACT  standards 
applying  to  the  chemical  industry,  as 
well  as  adding  a  requirement  for 
connectors  to  be  included  in  the  LDAR 
program  because  we  consider  these 
more  stringent  LDAR  requirements  to  be 
technically  feasible  for  the  petroleum 
refining  industry.  Nevertheless,  we 
rejected  these  options  under  the 
technology  review  as  not  being  cost 
effective,  based  on  costs  projected  by 
using  the  industry-reported  emissions 
inventories.  We  are,  however,  proposing 
to  adopt  the  use  of  optical  gas  imaging 
devices  following  40  CFR  part  60, 
Appendix  K  as  an  alternative  to  using 
EPA  Method  21,  which  will  be  an 
alternative  available  to  petroleum 
refiners  that  could  offer  cost  savings, 
once  the  monitoring  protocol  set  forth  in 
Appendix  K  is  promulgated.  For 
wastewater  treatment  systems,  as 
discussed  in  section  IV.B.l.g  of  this 
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preamble,  we  considered  both  lowering 
the  threshold  for  refinery  wastewater 
streams  requiring  control,  as  well  as 
requiring  refineries  to  comply  with 
enhanced  monitoring  and  operating 
limits  for  EBU,  such  as  the  requirements 
contained  in  most  of  the  chemical  sector 
MACT  standards,  because  we  consider 
these  requirements  to  be  technically 
feasible  for  the  refining  industry. 
However,  like  equipment  leaks,  we  are 
rejecting  further  controls  for  wastewater 
because  using  the  industry-reported 
emissions  inventory,  we  determined 
that  further  wastewater  requirements  are 
not  cost  effective. 

Although  we  are  not  proposing  to 
require  a  number  of  additional  control 
options  for  fugitive  emission  sources 
because  we  determined  them  not  cost 
effective,  we  remain  concerned 
regarding  the  potential  for  high 
emissions  from  these  fugitive  sources 
due  to  the  difficulties  in  monitoring 
actual  emission  levels.  For  example,  the 
regulations  require  infrequent 
monitoring  of  storage  tank  floating  roof 
seals  (visual  inspections  are  required 
annually  and  direct  inspections  of 
primary  seals  are  required  only  when 
the  vessel  is  emptied  and  degassed,  or 
no  less  frequently  than  once  every  5 
years  for  internal  floating  roofs  or  10 
years  for  external  floating  roofs  with 
secondary  seals).  Given  these  inspection 
frequencies,  tears  or  failures  in  floating 
roof  seals  may  exist  for  years  prior  to 
being  noticed,  resulting  in  much  higher 
emissions  than  expected  or  estimated 
for  these  sources  in  the  emissions 
inventory.  Similarly,  water  seals,  which 
are  commonly  used  to  control  emissions 
from  wastewater  collection  drain 
systems,  may  be  difficult  to  monitor 
[e.g.,  some  are  underground  so  visible 
emissions  tests  cannot  be  performed) 
and  are  subject  only  to  infrequent 
inspections.  During  hot,  dry  months, 
these  water  seals  may  dry  out,  leaving 
an  open  pathway  of  vapors  to  escape 
from  the  collection  system  to  the 
atmosphere.  Significant  emission 
releases  may  occur  from  these  “dry” 
drains,  which  could  persist  for  long 
periods  of  time  prior  to  the  next 
required  inspection. 

Because  the  requirements  and 
decisions  that  we  are  proposing  in  this 
action  are  based  upon  the  emissions 
inventory  reported  by  facilities  in 
response  to  the  2011  Refinery  ICR,  and 
considering  the  uncertainty  with 
e.stimating  emissions  from  fugitive 
emission  sources,  we  believe  that  it  is 
appropriate  under  C]AA  section 
112(d)(6)  to  require  refiners  to  monitor, 
and  if  necessary,  take  corrective  action 
to  minimize  fugitive  emissions,  to 
ensure  that  facilities  appropriately 


manage  emissions  of  HAP  from  fugitive 
sources.  In  other  words,  in  this  action, 
we  are  proposing  a  HAP  concentration 
to  be  monitored  in  the  ambient  air 
around  a  refinery,  that  if  exceeded, 
would  trigger  corrective  action  to 
minimize  fugitive  emissions.  The 
fenceline  concentration  action  level 
would  he  set  at  a  level  such  that  no 
facility  in  the  category  would  need  to 
undertake  additional  corrective 
measures  if  the  facility’s  estimate  of 
emissions  from  fugitive  emissions  is 
consistent  with  the  level  of  fugitive 
emissions  actually  emitted.  On  the  other 
hand,  if  a  facility’s  estimate  of  fugitive 
HAP  emissions  was  not  accurate,  the 
owner  or  operator  may  need  to  take 
some  corrective  action  to  minimize 
fugitive  emissions.  This  approach 
would  provide  the  owner  or  operator 
with  the  flexibility  to  determine  how 
best  to  reduce  HAP  emissions  to  ensure 
levels  remain  below  the  fenceline 
concentration  action  level.  The  details 
of  this  proposed  approach  are  set  forth 
in  more  detail  in  the  following 
discussions  in  this  preamble  section. 

In  light  of  the  impracticality  of 
directly  monitoring  many  of  these 
fugitive  emission  sources  on  a  regular 
basis,  which  would  help  ensure  these 
fugitive  sources  are  properly 
functioning  to  the  extent  practical,  we 
evaluated  a  fenceline  monitoring 
program  under  CAA  section  112(d)(6). 

In  this  section,  we  evaluate  the 
developments  in  processes,  practices 
and  control  technologies  for  measuring 
and  controlling  fugitive  emissions  from 
the  petroleum  refinery  as  a  whole 
through  fenceline  monitoring 
techniques.  Fenceline  monitoring  will 
identify  a  significant  increase  in 
emissions  in  a  timely  manner  (e.g.,  a 
large  equipment  leak  or  a  significant 
tear  in  a  storage  vessel  seal),  which 
would  allow  corrective  action  measures 
to  occur  more  rapidly  than  it  would  if 
a  soiuce  relied  solely  on  the  traditional 
infrequent  monitoring  and  inspection 
methods.  Small  increases  in  emissions 
are  not  likely  to  impact  the  fenceline 
concentration,  so  a  fenceline  monitoring 
approach  will  generally  target  larger 
emission  sources  that  have  the  most 
impact  on  the  ambient  pollutant 
concentration  near  the  refinery. 

Historically,  improved  information 
through  measurement  data  has  often  led 
to  emission  reductions.  However, 
without  a  specific  emission  limitation, 
there  may  be  no  incentive  for  owners  or 
operators  to  act  on  the  additional 
information.  Therefore,  as  part  of  the 
fenceline  monitoring  approach,  we  seek 
to  develop  a  not-to-be  exceeded  annual 
fenceline  concentration,  above  which 
refinery  owners  or  operators  would  be 


required  to  implement  corrective  action 
to  reduce  their  fenceline  concentration. 
We  sought  to  develop  a  maximum 
fenceline  concentration  action  level  that 
is  consistent  with  the  emissions 
projected  from  fugitive  sources 
compliant  with  the  provisions  of  the 
refinery  MACT  standards  as  modified 
by  tbe  additional  controls  proposed  in 
this  action  (e.g.,  additional  fittings  on 
storage  vessels). 

This  section  details  our  technology 
review  to  identify  developments  in 
processes,  practices  and  technologies  for 
measuring  air  toxics  at  the  fenceline  of 
a  facility.  Upon  selection  of  a  specific 
fenceline  monitoring  method,  we 
provide  our  rationale  for  the  specific 
details  regarding  the  fenceline 
monitoring  approach,  including 
requirements  for  siting  the  monitors, 
procedures  for  adjusting  for  background 
interferences,  selection  of  the  fenceline 
action  level,  and  requirements  for 
corrective  action. 

Developments  in  monitoring 
technology  and  practices.  The  EPA 
reviewed  the  available  literature  and 
identified  several  different  methods  for 
measuring  fugitive  emissions  aroimd  a 
petroleum  refinery.  These  methods 
include:  (1)  Passive  diffusive  tube 
monitoring  networks;  (2)  active 
monitoring  station  networks;  (3) 
ultraviolet  differential  optical 
absorption  spectroscopy  (UV-DOAS) 
fenceline  monitoring;  (4)  open-path 
Fourier  transform  infrared  spectroscopy 
(FTIR);  (5)  DIAL  monitoring;  and  (6) 
solar  occultation  flux  monitoring.  We 
considered  these  monitoring  methods  as 
developments  in  practices  under  CAA 
section  112(d)(6)  for  purposes  of  all 
fugitive  emission  sources  at  petroleum 
refineries.  Each  of  these  methods  has  its 
own  strengths  and  weaknesses,  which 
are  discussed  in  the  following 
paragraphs. 

Fenceline  passive  diffusive  tube 
monitoring  networks  employ  a  series  of 
diffusive  tube  samplers  at  set  intervals 
along  the  fenceline  to  measure  a  time- 
integrated  ambient  air  concentration  at 
each  sampling  location.  A  diffusive  tube 
sampler  consists  of  a  small  tube  filled 
with  an  adsorbent,  selected  based  on  the 
pollutant(s)  of  interest,  and  capped  with 
a  specially  designed  cover  with  small 
holes  that  allow  ambient  air  to  diffuse 
into  the  tube  at  a  small,  fixed  rate. 
Diffusive  tube  samplers  have  been 
demonstrated  to  be  a  cost-effective, 
accurate  technique  for  measuring 
ambient  concentrations  of  pollutants 
resrdting  from  fugitive  emissions  in  a 
number  of  .studies. w  in  addition. 


McKay,  |.,  M.  Molynoux,  CJ.  l^izzclla,  V. 
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diffusive  samplers  are  used  in  the 
European  Union  to  monitor  and 
maintain  air  quality,  as  described  in 
European  Union  directives  2008/50/EC 
and  Measurement  Standard  EN  14662- 
4:2005  for  benzene.  The  International 
Organization  for  Standardization 
developed  a  standard  method  for 
diffusive  sampling  (ISO/FDIS  16017-2). 

In  2009,  the  EPA  conducted  a  year¬ 
long  fenceline  monitoring  pilot  project 
at  Flint  Hills  West  Refinery  in  Corpus 
Christi,  Texas,  to  evaluate  the  viability 
and  performance  of  passive  diffusive 
sampling  technology.  Overall,  we  found 
the  technology  to  be  capable  of 
providing  cost  effective,  high  spatial- 
density  long-term  monitoring.  This 
approach  was  found  to  be  relatively 
robust  and  implementable  by  modestly 
trained  personnel  and  provided  useful 
information  on  overall  concentration 
levels  and  source  identification  using 
simple  upwind  and  downwind 
comparisons. Combined  with  on-site 
meteorological  measurements,  2-week 
time-integrated  passive  monitoring  has 
been  shown  to  provide  useful  facility 
emission  diagnostics. 

There  are  several  drawbacks  of  time- 
integrated  sampling,  including  the  lack 
of  immediate  feedback  on  the  acquired 
data  and  the  loss  of  short-term  temporal 
information.  Additionally,  time- 
integrated  monitoring  usually  requires 
the  collected  sample  to  be  transported  to 
another  location  for  analysis,  leading  to 
possible  sample  integrity  problems  (e.g., 
sample  deterioration,  loss  of  anal34es, 
and  contamination  from  the 
surrounding  environment).  However, 
time-integrated  monitoring  systems  are 
generally  lower-cost  and  require  less 
labor  than  time-resolved  monitoring 
systems.  Furthermore,  while  passive 
diffusive  tube  monitoring  employs  time- 
integrated  sampling,  these  time- 
integrated  samples  still  represent  much 
shorter  time  intervals  (2  weeks)  than 
many  of  the  current  source-specific 
monitoring  and  inspection  requirements 
(annually  or  less  frequently). 
Consequently,  passive  diffosive  tube 
monitoring  still  allows  earlier  detection 
of  significant  fugitive  emissions  than 
conventional  source-specific 
monitoring. 

Active  monitoring  station  networks 
are  similar  to  passive  diffusive  tube 


lioundarics  of  Three  European  liefineries,  prepared 
l)y  the  OONCAWK  Air  Quality  Management  Group’s 
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monitoring  networks  in  that  a  series  of 
discrete  .sampling  sites  are  establi.shed; 
however,  each  sampling  location  uses  a 
pump  to  actively  draw  ambient  air  at  a 
known  rate  through  an  adsorption  tube. 
Because  of  the  higher  sampling  rate, 
adsorption  tubes  can  be  analyzed  on  a 
daily  basis,  providing  additional  time 
resolution  compared  to  diffusive  tube 
sampling  systems.  Alternatively,  the 
active  sampling  system  can  directly  feed 
an  analyzer  for  even  more  time 
resolution.  However,  this  direct  analysis 
of  ambient  air  generally  has  higher 
detection  limits  than  when  the  organic 
vapors  are  collected  and  concentrated 
on  an  adsorption  matrix  prior  to 
analysis.  Active  monitoring  stations 
have  been  used  for  a  variety  of 
pollutants  in  a  variety  of  settings  and 
the  methods  are  well-established. 
However,  compared  to  the  passive 
diffusive  tube  monitoring  stations,  the 
sampling  system  is  more  expensive, 
more  labor-intensive,  and  generally 
requires  highly-trained  staff  to  operate. 

UV-DOAS  fenceline  monitoring  is  an 
“open-path”  technology.  An 
electromagnetic  energy  source  is  used  to 
emit  a  beam  of  electromagnetic  energy 
(ultraviolet  radiation)  into  the  air 
towards  a  detection  system  some 
distance  from  the  energy  source 
(typically  100  to  500  meters).  The 
electromagnetic  energy  beam  interacts 
with  components  in  the  air  in  the  open 
path  between  the  energy  source  and  the 
detector.  The  detector  measures  the 
disruptions  in  the  energy  beam  to 
determine  an  average  pollutant 
concentration  across  the  open  path 
length.  Because  the  UV-DOAS  system 
can  monitor  integrated  concentrations 
over  a  fairly  long  path-length,  fewer 
monitoring  “stations”  (energy  source/ 
detector  systems)  would  be  needed  to 
measure  the  ambient  concentration 
around  an  entire  refinery.  However, 
each  UV-DOAS  monitoring  system  is 
more  expensive  than  an  active  or 
passive  monitoring  station  and  generally 
requires  significant  instrumentation 
shelter  to  protect  the  energy  source  and 
analyzer  when  used  for  long-term 
(ongoing)  measurements.  Advantages  of 
UV-DOAS  systems  include  providing 
real-time  measurement  data  with 
detection  limits  in  the  low  parts  per 
billion  range  for  certain  compounds. 

Fog  or  other  vi.sibility  issues  (e.g.,  diKst 
.storm,  high  pollen,  wildfire  smoke)  will 
interfere  with  the  measurements.  UV- 
DOAS  systems  have  been  used  for 
fenceline  monitoring  at  several  U.S. 
petroleum  refineries  and  petrochemic:al 
plants.  UV-DOAS  monitoring  sy.stems 
are  specifically  included  as  one  of  the 
mea.surement  techniques  suitable  under 


EPA’s  Other  Test  Method  10  (OTM— 

10). 32 

Open-path  FTIR  is  similar  to  UV- 
DOAS  monitoring  except  that  an 
infrared  light  source  and  detector 
.system  are  used.  Like  the  UV-DOAS 
monitoring  approach,  the  open-path 
PTIR  monitoring  system  will  measure 
the  average  pollutant  concentration 
across  the  open  path  length  between  the 
infrared  source  and  detector.  Path 
lengths  and  equipment  costs  for  an 
open-path  FTIR  system  are  similar  to 
those  for  a  UV-DOAS  system,  and  the 
open-path  FTIR  system  provides  real¬ 
time  measurement  data.  The  open-path 
FTIR  system  has  spectral  interferences 
with  water  vapor,  CO  and  CO2,  which 
can  impact  the  lower  detection  limit  for 
organic  vapors.  Open-path  FTIR 
fenceline  monitoring  has  also  been  used 
to  measure  ambient  air  concentrations 
around  several  petroleum  refineries  and 
petrochemical  plants.  Open-path  FTIR 
is  specifically  included  as  a 
measurement  technique  in  EPA’s  OTM- 
10.  Although  open-path  FTIR  can  be 
used  to  measure  a  larger  number  of 
compounds  than  UV-DOAS,  the 
detection  limit  of  open-path  FTIR  for 
benzene  is  higher  than  for  UV-DOAS,  as 
noted  in  OTM-10.  In  other  words,  open- 
path  FTIR  is  not  as  sensitive  to  benzene 
levels  as  is  UV-DOAS.  As  benzene  is  an 
important  pollutant  from  fugitive 
sources  at  petroleum  refineries  and  can 
often  be  used  as  a  surrogate  for  other 
organic  HAP  emissions,  this  high 
detection  limit  for  benzene  is  a 
significant  disadvantage.  Thus,  for  the 
purposes  of  measuring  organic  HAP 
from  fugitive  sources  at  the  fenceline  of 
a  petroleum  refinery,  a  UV-DOAS 
monitoring  system  is  expected  to  be 
more  sensitive  than  an  open-path  FTIR 
system.  As  the  cost  and  operation  of 
open-path  FTIR  and  UV-DOAS  systems 
are  very  comparable,  the  benzene 
detection  limit  issue  is  a  significant 
differentiator  between  these  two 
methods  when  considering  fenceline 
monitoring  to  measure  fugitives  around 
a  petroleum  refinery. 

DIAL  monitoring  systems  employ  a 
pulsed  laser  beam  across  the 
measurement  path.  Small  portions  of 
the  light  are  backscattered  due  to 
particles  and  aerosols  in  the 
measurement  path.  This  backscattered 
light  is  collected  through  a  telescope 
sy.stem  adjacent  to  the  laser  and 
measured  via  a  sensitive  light  detector. 
The  timing  of  the  received  light 
jirovides  a  mea.sure  of  the  distance  of 


"Optiail  Koinoto  Son.sing  for  Rmis.sion 
Gharaotorization  from  Non-l’oinI  Soiiroiw.”  final 
OK.S  Protocol,  Juno  14,  2006.  Available  at;  htlp:// 
www.epa.f’ov/tfn/emc/prelim/otralO.pdf. 
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the  emission  plume.  Two  different 
wavelengths  of  light  are  pulsed  in  quick 
succession:  one  wavelength  that  is 
absorbed  strongly  by  the  pollutant  of 
interest  and  one  that  is  not  absorbed. 

The  difference  in  the  returned  signal 
strength  between  these  two  light  pulses 
provides  a  measure  of  the  concentration 
of  the  pollutant.  Thus,  a  unique 
advantage  of  the  DIAL  monitoring 
system  is  that  it  can  provide  spatially 
resolved  pollutant  concentrations  in  two 
dimensions.  Measurements  can  be  made 
in  a  relatively  short  period  of  time,  so 
the  method  also  provides  good  time 
resolution. 

The  DIAL  monitoring  system  has  been 
used  in  a  variety  of  studies  to  measure 
emissions  from  petroleum  refinery  and 
petrochemical  sources.  It  is  typically 
used  for  specific,  shorter-term  studies 
(one  to  several  weeks  in  duration).  The 
equipment  is  expensive,  has  limited 
availability  in  the  U.S.,  and  requires 
highly  trained  professionals  to  operate. 
Although  DIAL  monitoring  is  included 
as  an  appropriate  method  for  EPA’s 
OTM-10,  there  are  no  known  long-term 
applications  of  this  technology  for  the 
purpose  of  fenceline  monitoring.  Given 
the  limited  availability  of  the  equipment 
and  qualified  personnel  to  operate  the 
equipment,  we  do  not  consider  DIAL 
monitoring  to  be  technically  feasible  for 
the  purposes  of  ongoing,  long-term 
fenceline  monitoring. 

The  last  fenceline  monitoring  method 
evaluated  was  solar  occultation  flux. 
Solar  occultation  flux  uses  the  sun  as 
the  light  source  and  uses  an  FTIR  or  UV 
detector  to  measure  the  average 
pollutant  concentration  across  the 
measurement  path.  In  this  case,  the 
measurement  path  is  vertical.  In  order  to 
measure  the  concentrations  around  an 
industrial  source,  the  measurement 
device  is  installed  in  a  specially 
equipped  van,  which  is  slowly  driven 
along  the  perimeter  of  the  facility. 
Measurement  signal  strength  and  a 
global  positioning  system  (GPS)  enables 
determination  of  pollutant 
concentrations  along  the  perimeter  of 
the  site.  This  method  provides  more 
spatial  resolution  of  the  emissions  than 
the  UV-DOAS  or  open-path  FTIR 
methods  and  is  less  expensive  than  a 
DIAL  system.  It  has  the  advantage  that 
only  one  monitoring  system  is  needed 
per  facility,  assuming  a  mobile  device  is 
used.  Disadvantages  of  this  method 
include  the  need  of  full-time  personnel 


to  drive  the  equipment  around  the 
perimeter  of  the  facility  (or  the  need  to 
buy  a  detector  for  each  measurement 
location  around  the  perimeter  of  the 
facility,  if  set  locations  are  used), 
potential  accessibility  issues  for  some 
fenceline  locations  (e.g.,  no  road  near 
the  fenceline),  and  the  measmement 
method  cannot  be  used  at  night  or 
during  cloudy  periods.  It  would  be 
possible  to  purchase  numerous 
detection  devices  and  establish  fixed 
monitoring  stations  similar  to  the 
passive  or  active  monitoring  approaches 
described  earlier,  but  this  would  be  very 
expensive.  Furthermore,  any  application 
of  solar  occultation  flux  is  dependent  on 
the  sun,  so  this  approach  would  mean 
significant  periods  each  calendar  day 
when  the  monitoring  system  would  not 
be  able  to  provide  data.  Based  on  our 
evaluation  of  this  technology,  we 
determined  that  this  method  is  not  a 
reasonable  approach  for  monitoring 
fenceline  concentrations  of  pollutants 
around  a  petroleum  refinery  on  a  long¬ 
term,  ongoing  basis.  We  are  soliciting 
comment  on  the  application  of 
alternative  monitoring  techniques 
previously  discussed  for  purposes  of 
fenceline  monitoring  at  refineries. 

Costs  associated  with  fenceline 
monitoring  alternatives.  Based  on  our 
review  of  available  monitoring  methods, 
we  determined  that  the  following 
monitoring  methods  were  technically 
feasible  and  appropriate  for  monitoring 
organic  HAP  from  fugitive  emission 
sources  at  the  fenceline  of  a  petroleum 
refinery  on  a  long-term  basis:  (1)  Passive 
diffusive  tube  monitoring  networks;  (2) 
active  monitoring  station  networks;  (3) 
UV-DOAS  fenceline  monitoring;  and  (4) 
open-path  FTIR.  While  DIAL  monitoring 
and  solar  occultation  flux  monitoring 
can  be  used  for  short-term  studies,  we 
determined  that  these  methods  were  not 
appropriate  for  continuous  monitoring 
at  petroleum  refineries.  This  section 
evaluates  the  costs  of  these  technically 
feasible  monitoring  methods.  As  noted 
previously,  the  cost  identified  for  the 
open-path  monitoring  methods  (UV- 
DOAS  and  FTIR)  are  very  similar. 
Therefore,  we  developed  costs  for  only 
the  UV-DOAS  system  because  this 
method  provides  lower  detection  limits 
for  pollutants  of  interest  (specifically, 
benzene). 

Costs  for  the  fenceline  monitoring 
methods  are  dependent  on  the  sampling 
frequency  (for  passive  and  active 


monitoring  locations)  and  the  nmnber  of 
monitoring  locations  needed  based  on 
the  size  and  geometry  of  the  facility.  For 
the  open-path  methods,  we  estimated 
that  four  monitoring  systems  (along  the 
east,  west,  north  and  south  fencelines) 
would  be  needed,  regardless  of  the  size 
of  the  refinery.  Some  fencelines  at  larger 
refineries  may  be  too  long  for  a  single 
open  path  length,  but  we  did  not  vary 
the  number  of  detectors  needed  for  the 
open-path  systems  based  on  refinery 
size  in  order  to  provide  a  reasonable 
lower-cost  estimate  for  the  open-path 
monitoring  option.  For  small  petroleum 
refineries  (less  than  750  acres),  we 
estimated  12  passive  or  active 
monitoring  stations  would  be  sufficient. 
For  medium-sized  refineries  (750  to 
1,500  acres),  we  estimated  18 
monitoring  stations  would  be  required; 
for  large  refineries  (greater  than  1,500 
acres),  we  estimated  that  24  monitoring 
stations  would  be  needed.  For  the 
passive  diffusive  tube  monitoring  we 
assumed  a  2-week  sampling  interval;  for 
active  monitoring  stations,  we  assumed 
a  daily  sampling  frequency. 

We  estimated  the  first  year 
installation  and  equipment  costs  for  the 
passive  tube  monitoring  system  could 
cost  up  to  $100,000  for  larger  refineries 
(j.e.,  24  sampling  locations).  Annualized 
costs  for  ongoing  monitoring  are 
projected  to  be  approximately  $40,000 
per  year,  assuming  the  ongoing  sample 
analyses  are  performed  in-house. 

Capital  costs  for  active  sampling 
.systems  were  estimated  to  be 
approximately  twice  that  of  the  passive 
system  for  the  larger  refinery.  Ongoing 
costs  were  more  than  10  times  higher, 
however,  due  to  the  daily  sampling 
frequency.  Equipment  costs  for  a  single 
UV-DOAS  system  were  estimated  to  be 
about  $100,000,  so  a  complete  fenceline 
monitoring  system  (four  systems  plus 
shelters)  was  estimated  to  cost  more 
than  $500,000.  A  refinery  using  this 
technology  for  two  fenceline  locations 
estimated  the  annualized  cost  of 
calibrating  and  maintaining  these 
systems  approaches  $1 -million  per  year. 
(See  Fenceline  Monitoring  Technical 
Support  Document,  in  Docket  ID 
Number  EPA-HQ-OAR-2010-0682). 

Table  9  provides  the  nationwide  costs 
of  the  monitoring  approaches  as  applied 
to  all  U.S.  petroleum  refineries. 
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Table  9— Nationwide  Cost  Impacts  of  Fenceline  Monitoring  Options  at  Petroleum  Refineries 


Monitoring  option 

Monitoring  option  description 

Capital  cost 
(million  $) 

Annual  operating 
costs 

(million  $/yr) 

Total  annualized 
costs 

(million  $/yr) 

1  . 

Passive  diffusive  tube  monitoring  network  . 

12.2 

3.83 

5.58 

2 . 

Active  sampling  monitoring  network . 

20.6 

30.2 

33.1 

3 . 

Open-path  monitoring  (UV-DOAS,  FTIR)  . 

71.0 

35.5 

45.6 

The  primary  goal  of  a  fenceline 
monitoring  network  is  to  ensure  that 
owners  and  operators  properly  monitor 
and  manage  fugitive  HAP  emissions.  As 
explained  further  in  this  preamble 
section,  we  are  proposing  a 
concentration  action  level  that  was 
derived  by  modeling  fenceline  benzene 
concentrations  (as  a  surrogate  for  HAP) 
at  each  facility  after  full  compliance 
with  the  refinery  MACT  standards,  as 
amended  by  this  proposed  action.  As 
such,  we  are  proposing  a  fenceline 
benzene  concentration  that  all  facilities 
in  the  category  can  meet,  according  to 
the  emissions  inventories  reported  in 
response  to  the  2011  Refinery  ICR. 
Therefore,  we  do  not  project  a  HAP 
emission  reduction  that  the  fenceline 
monitoring  network  will  achieve. 
However,  if  an  owner  or  operator  has 
underestimated  the  fugitive  emissions 
from  one  or  more  sources,  or  if  a  leak 
develops  or  a  tank  seal  or  fitting  fails, 
a  fenceline  monitoring  system  would 
provide  for  identification  of  such  leaks 
much  earlier  than  current  monitoring 
requirements  and,  where  emissions  are 
beyond  those  projected  from 
implementation  of  the  MACT  standards, 
would  help  ensure  that  such  emissions 
are  quickly  addressed.  We  note  that  any 
costs  for  a  fugitive  monitoring  system 
would  be  offset,  to  some  extent,  by 
product  recovery  since  addressing  these 
leaks  more  quickly  than  woidd 
otherwise  occur  based  on  the  more 
infrequent  monitoring  required  would 
reduce  product  losses. 

Based  on  the  low  cost  and  relative 
benefits  of  passive  monitoring,  which 
include  the  ability  to  generate  time- 
integrated  concentration  measurements 
at  low  detection  limits,  coupled  with 
relative  ease  of  deployment  and 
analysis,  the  EPA  is  proposing  to  require 
refineries  to  deploy  passive  time- 
integrated  samplers  at  the  fenceline. 
These  samplers  would  monitor  the  level 
of  fugitive  emissions  that  reach  the 
fenceline  from  all  fugitive  emission 
sources  at  the  facility.  The  EPA  is 
proposing  to  require  fugitive  emission 
reductions  if  fenceline  concentrations 
exceed  a  specified  concentration  action 
level,  as  described  further  below.  These 
proposed  fenceline  monitoring 
requirements  complement  the  EPA’s 


proposal  to  allow  the  use  of  the  optical 
gas  imaging  camera  as  described  in 
Appendix  K  of  40  CFR  part  60  as  an 
alternative  work  practice  for  measuring 
emissions  from  equipment  leaks,  in  lieu 
of  monitoring  with  EPA  Method  21  of 
40  CFR  part  60,  Appendix  A-7  (see 
section  IV.B.l.c  of  this  preamble  for 
further  discussion).  Both  approaches 
utilize  low-cost  methods  to  help  ensure 
that  total  fugitives  from  a  facility  are 
adequately  controlled. 

Because  there  is  no  current  EPA  test 
method  for  passive  diffusive  tube 
monitoring,  as  part  of  this  action  we  are 
proposing  specific  monitor  citing  and 
sample  collection  requirements  as  EPA 
Method  325A  of  40  CFR  part  63, 
Appendix  A,  and  specific  methods  for 
analyzing  the  sorbent  tube  samples  as 
EPA  Method  325B  of  40  CFR  part  63, 
Appendix  A.  We  are  proposing  to 
establish  an  ambient  concentration  of 
benzene  at  the  fenceline  that  would 
trigger  required  corrective  action.  A 
brief  summary  of  the  proposed  fenceline 
sampling  requirements  and  our 
rationale  for  selecting  the  corrective 
action  concentration  levels  are  provided 
below. 

Siting,  design  and  sampling 
requirements  for  fenceline  monitors. 

The  EPA  is  proposing  that  passive 
fenceline  monitors  collecting  2-week 
time-integrated  samples  be  deployed  to 
measure  fenceline  concentrations  at 
refineries.  We  are  proposing  that 
refineries  deploy  passive  samplers  at  12 
to  24  points  circling  the  refinery 
perimeter.  A  primary  requirement  for  a 
fenceline  monitoring  system  is  that  it 
provides  adequate  spatial  coverage  for 
determination  of  representative 
pollutant  concentrations  at  the 
boundary  of  the  facility  or  operation.  In 
an  ideal  scenario,  fenceline  monitors 
would  be  placed  so  that  any  fugitive 
plume  originating  within  the  facility 
would  have  a  high  probability  of 
intersecting  one  or  more  monitors, 
regardless  of  wind  direction.  This 
proposed  monitoring  program  would 
require  that  monitors  be  placed  at  15  to 
30  degree  intervals  along  the  perimeter 
of  the  refinery,  depending  on  the  size  of 
the  facility.  For  small  refineries  (less 
than  750  acres),  monitors  should  be 
placed  at  30  degree  intervals,  for  a  total 


of  12  locations;  for  facilities  that  are 
larger  than  750  acres  and  less  than  1,500 
acres,  monitors  should  be  placed  at  20 
degree  intervals,  at  18  locations;  and  for 
facilities  greater  than  1,500  acres, 
monitors  should  be  placed  at  15  degree 
intervals,  accounting  for  24  locations. 

We  have  also  established  an  alternative 
siting  procedure  where  monitors  can  be 
placed  every  2,000  feet  along  the 
fenceline  of  the  refinery,  which  may  be 
easier  to  implement,  especially  for 
irregularly-shaped  facilities.  In 
proposing  these  requirements  for  the 
number  and  location  of  required 
monitors,  the  EPA  assumes  that  all 
portions  of  the  facility  are  contiguous 
such  that  it  is  possible  to  define  a  single 
facility  boundary  or  perimeter,  although 
this  perimeter  may  be  irregular  in  shape. 
We  request  comment  on  how  these 
monitoring  requirements  should  be 
adapted  for  instances  where  one  or  more 
portions  of  the  facility  are  not 
contiguous,  and  on  the  number  and 
location  of  facilities  for  which  special 
fenceline  monitoring  requirements  to 
accommodate  non-contiguous 
operations  might  apply. 

We  are  proposing  that  the  highest 
concentration  of  benzene,  as  an  annual 
rolling  average  measured  at  any 
individual  monitor  and  adjusted  for 
background  (see  below),  would  be 
compared  against  the  concentration 
action  level  in  order  to  determine  if 
there  are  significant  excess  emissions  of 
fugitive  emissions  that  need  to  be 
addressed.  Existing  sources  would  be 
required  to  deploy  samplers  no  later 
than  3  years  after  the  effective  date  of 
the  final  rule;  new  sources  would  be 
required  to  deploy  samplers  by  the 
effective  date  of  the  final  rule  or  startup, 
whichever  is  later.  Because  the 
proposed  concentration  action  level  is 
composed  of  1  year’s  worth  of  data,  we 
are  proposing  that  refinery  owners  and 
operators  would  be  required  to 
demonstrate  compliance  with  the 
concentration  action  level  for  the  first 
time  1  year  following  the  compliance 
date,  and  thereafter  on  a  1-year  rolling 
annual  average  basis  (i.e.,  considering 
results  from  the  most  recent  26 
consecutive  2-week  sampling  intervals 
and  recalculating  the  average  every  2 
weeks). 
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Benzene  as  an  appropriate  target 
analyte.  Passive  diffusive  tube  monitors 
can  be  used  to  determine  the  ambient 
concentration  of  a  large  number  of 
compounds.  However,  different  sorbent 
materials  are  typically  needed  to  collect 
compounds  with  significantly  different 
properties.  Rather  than  require  multiple 
tubes  per  monitoring  location  and 
require  a  full  analytical  array  of 
compounds  to  be  determined,  which 
would  significantly  increase  the  cost  of 
the  proposed  fenceline  monitoring 
program,  we  are  proposing  that  the 
fenceline  monitors  be  analyzed 
specifically  for  benzene.  Refinery 
owners  or  operators  may  elect  to  do 
more  detailed  speciation  of  the 
emissions,  which  could  help  identify 
the  process  unit  that  may  be 
contributing  to  a  high  fenceline 
concentration,  but  we  are  only 
establishing  monitoring  requirements 
and  action  level  requirements  for 
benzene.  We  consider  benzene  to  be  an 
excellent  surrogate  for  organic  HAP 
from  fugitive  sources  for  multiple 
reasons.  First,  benzene  is  ubiquitous  at 
refineries,  and  is  present  in  nearly  all 
refinery  process  streams  such  that 
leaking  components  generally  will  leak 
benzene  at  some  level  (in  addition  to 
other  compounds).  Benzene  is  also 
present  in  crude  oil  and  gasoline,  so 
most  storage  tank  emissions  include 
benzene.  As  described  previously  in  our 
discussion  of  wastewater  treatment 
systems,  benzene  is  also  a  very  good 
surrogate  for  organic  HAP  emissions 
from  wastewater  and  is  already 
considered  a  surrogate  for  organic  HAP 
emissions  in  the  wastewater  treatment 
system  control  requirements  in  Refinery 
MACT  1.  Second,  the  primary  releases 
of  benzene  occur  at  ground  level  as 
fugitive  emissions  from  process 
equipment,  storage  vessels  and 
wastewater  collection  and  treatment 
systems,  and  the  highest  ambient 
benzene  concentrations  outside  the 
facility  will  likely  occur  near  the 
property  boundary  near  ground  level,  so 
fugitive  releases  of  benzene  will  be 
effectively  detected  at  the  ground-level 
monitoring  sites.  According  to  the 
emissions  inventory  we  have  relied  on 
for  this  proposed  action,  85  percent  of 
benzene  emissions  from  refineries  result 
from  ground-level  fugitive  emissions 
from  equipment  and  wastewater 
collection  and  treatment  (see  the 
Component  2  database  contained  in 
Docket  ID  Number  EPA-HQ-OAR- 
2010-0682).  Finally,  benzene  is  present 
in  nearly  all  process  streams.  Therefore, 
the  presence  of  benzene  at  the  fenceline 
is  also  an  indicator  of  other  air  toxics 


emitted  from  fugitive  sources  at 
refineries. 

For  the  reasons  discussed  above,  we 
believe  that  benzene  is  the  most 
appropriate  pollutant  to  monitor.  We 
believe  that  other  compounds,  such  as 
PAH  or  naphthalene,  would  be  less 
suitable  indicators  of  total  fugitive  HAP 
for  a  couple  of  reasons.  First,  they  are 
prevalent  in  stack  emissions  as  well  as 
fugitive  emissions,  so  there  is  more 
potential  for  fenceline  monitors  to  pick 
up  contributions  from  non-fugitive 
sources.  In  contrast,  almost  all  benzene 
comes  from  fugitive  sources,  so 
monitoring  for  benzene  increases  our 
confidence  that  the  concentration 
detected  at  the  fenceline  is  from 
fugitives.  Second,  as  compared  to 
benzene,  these  other  compounds  are 
expected  to  be  present  at  lower 
concentrations  and,  therefore,  would  be 
more  difficult  to  measure  accurately 
using  fenceline  monitoring.  We  request 
comments  on  the  suitability  of  selecting 
benzene  or  other  HAP,  including  PAH 
or  naphthalene,  as  the  indicator  to  be 
monitored  by  fenceline  samplers.  We 
also  request  comment  on  whether  it 
would  be  appropriate  to  require 
multiple  HAP  to  be  monitored  at  the 
fenceline  considering  the  capital  and 
annual  cost  for  additional  monitors,  and 
if  so,  which  pollutants  should  be 
monitored. 

Adjusting  for  background  benzene 
concentrations.  Under  this  proposed 
approach,  absolute  measmements  along 
a  facility  fenceline  cannot  completely 
characterize  which  emissions  are 
associated  with  the  refinery  and  which 
are  associated  with  other  background 
somces.  The  EPA  recognizes  that 
soinces  outside  the  refinery  boundaries 
may  influence  benzene  levels  monitored 
at  the  fenceline.  Furthermore, 
background  levels  driven  by  local 
upwind  sources  are  spatially  variable. 
Both  of  these  factors  could  result  in 
inaccurate  estimates  of  the  actual 
contribution  of  fugitive  emissions  from 
the  facility  itself  to  the  concentration 
measured  at  the  fenceline.  Many 
refineries  and  petrochemical  industries 
are  found  side-by-side  along  waterways 
or  transport  corridors.  With  this  spatial 
positioning,  there  is  a  possibility  that 
the  local  upwind  neighbors  of  a  facility 
could  cause  different  background  levels 
on  different  sides  of  the  facility.  To 
account  for  background  concentrations 
(i.e.,  to  remove  the  influence  of  benzene 
emissions  from  sources  outside  the 
refinery  on  monitored  fenceline  values), 
we  are  proposing  to  adjust  monitored 
fenceline  values  to  account  for 
background  concentrations  as  described 
below.  We  solicit  comments  on 


alternative  approaches  for  making  these 
adjustments  for  background  benzene. 

Fenceline-deployed  passive  samplers 
measure  concentrations  that  originate 
from  both  the  observed  facility  and  from 
off-site  sources.  The  relative 
contribution  of  the  facility  versus  off¬ 
site  source(s)  to  the  measured 
concentration  depends  on  the  emission 
levels  of  the  observed  facility  and  off¬ 
site  sources  (including  both  near-field 
and  remote  sources),  transporting  wind 
direction  and  atmospheric  dispersion. 
The  ability  to  identify  facility  and  off¬ 
site  source  contributions  is  reliant  on 
the  measurement  scheme  selected.  The 
most  basic  (and  lowest  cost)  approach 
involves  different  calculations  using  2- 
week  deployed  samplers  located  only  at 
the  facility  fenceline.  Greater 
discrimination  capability  is  found  by 
adding  passive  samplers  to  specific 
areas  of  the  facility,  reducing  the  time 
duration  of  the  passive  samplers,  and 
coupling  measured  meteorology 
information  to  the  passive  sampler 
analysis.  Selective  use  of  time-resolved 
monitoring  or  wind  sector  sampling 
approaches  provides  the  highest  source 
and  background  discrimination 
capability.  The  approach  we  are 
proposing  seeks  to  remove  off-site 
source  contributions  to  the  measured 
fenceline  concentrations  to  the  greatest 
extent  possible  using  the  most  cost- 
effective  measurement  solutions. 

The  highest  fenceline  concentration 
(HFC)  for  each  2-week  sampling  period 
can  be  expressed  as: 

HFC  =  Maximum  x  (MFC- OSG) 

Where: 

HFC  =  highest  fenceline  concentration, 
corrected  for  background. 

MFCi  =  measured  fenceline  concentration  for 
the  sampling  period  at  monitoring 
location  i. 

OSCj  =  estimated  off-site  source  contribution 
for  the  sampling  period  at  monitoring 
location  i. 

The  off-site  source  contribution  (OSC) 
consists  of  two  primary  components:  (1) 
A  slowly  varying,  spatially  uniform 
background  (UB)  concentration  and,  in 
some  cases,  (2)  potential  near-field 
interfering  sources. 

OSCi  =UB  +  NFSi 
Where; 

UB  =  uniform  background  concentration. 
NFSi  =  near-field  interfering  source 

concentration  contribution  at  monitoring 
location  i. 

In  some  deployment  scenarios  (such 
as  spatially  isolated  facilities),  the  major 
off-site  source  component  can  be 
identified  as  background  concentrations 
that  are  uniform  across  the  facility 
fenceline  and  neighboring  area.  In  this 
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scenario,  a  UB  concentration  level  can 
be  determined  and  subtracted  from  the 
measured  fenceline  concentrations  for 
each  sampling  period.  This  can  be 
accomplished  through  use  of  facility- 
measured  or  otherwise  available,  quality 
assured  time-resolved  (or  wind  sector- 
resolved)  background  monitoring  data, 
or  from  placement  of  additional  passive 
samplers  at  upwind  locations  away  from 
the  facility  fenceline  and  other  sources. 

In  other  scenarios,  such  as  where 
other  industrial  sources  or  a  highway 
are  located  nearby,  background 
concentrations  are  likely  not  uniform. 
These  outside  sources  would  influence 
some,  but  not  perhaps  not  all,  fenceline 
monitors  and,  therefore,  the  true 
“background”  concentration  would 
vary,  depending  where  on  the  fenceline 
the  measurement  was  taken.  In  this 
case,  background  is  not  uniform,  and 
monitoring  location-specific  near-field 
interfering  source  (NFS)  values  would 
need  to  be  determined. 

Due  to  the  difficulties  associated  with 
determining  location-specific  NFS 
values,  we  are  proposing  to  approximate 
OSC  by  using  the  lowest  measured 
concentration  (LMC)  at  the  facility 
fenceline  for  that  period.  In  this  case, 
the  HFC  for  the  monitoring  period, 
corrected  for  background,  would  be 
calculated  as: 

HFC  -  AC  =  HMC-LMC 
Where: 

AC  =  concentration  difference  between  the 
highest  and  lowest  measured 
concentrations  for  the  sampling  period. 
HMC  =  highest  measured  fenceline 

concentration  for  the  sampling  period. 
LMC  =  lowest  measured  fenceline 

concentration  for  the  sampling  period. 

This  alternative  is  directly  applicable 
for  all  refinery  locations  and  requires  no 
additional,  off-site,  upwind  monitors, 
the  placement  of  which  is  impossible  to 
prescribe  a  priori.  Use  of  LMC  provides 
a  reasonable  proxy  for  OSC  in  most 
cases,  but  can  over-  or  underestimate 
OSC  in  some  cases.  In  locations  where 
there  are  few  upwind  source 
contributions  and  where  wind  direction 
is  relatively  consistent,  upwind  passive 
samples  on  the  fenceline  can  provide  a 
realistic  approximation  of  the  actual  off¬ 
site  backgroimd  levels.  As  the 
meteorology  becomes  more  complicated 
(e.g.,  mixed  wind  directions,  higher 
percentage  of  calm  winds),  the  LMC  will 
reflect  a  progressively  larger  amount  of 
emissions  from  the  facility  itself,  so 
differential  calculations  may 
underestimate  the  true  HFC  for  some 
monitoring  periods  (by  inadvertently 
allowing  some  facility  emissions  to  be 
subtracted  as  part  of  “background”).  On 
the  other  hand,  if  a  near-field  source 


impacts  the  highest  measured 
concentration  monitoring  location 
significantly,  but  contributes  little  to  the 
monitoring  location  with  the  LMC,  the 
LMC  differential  calculation  {i.e.,  AC) 
could  lead  to  an  artificially  elevated 
assessment  of  the  highest  fenceline 
concentration,  corrected  for  background. 

Based  on  our  examination  of  previous 
fenceline  monitoring  results,  we  expect 
that  the  use  of  the  LMC  differential  will 
provide  an  accurate  method  by  which  to 
determine  HFC.  Therefore,  we  are  not 
proposing  to  limit  the  use  of  the  LMC 
differential  calculation  in  cases  where 
there  are  no  near-field  sources  and 
where  mixed  wind  direction  (or  calm 
wind)  is  common.  In  these  special  cases, 
use  of  the  UB  concentration  alone  (no 
NFS  term)  may  be  more  accurate  than 
using  LMC.  We  are  seeking  comment  on 
how  to  identify  conditions  under  which 
the  LMC  differential  may  underestimate 
the  highest  fenceline  concentration, 
corrected  for  background,  and  the  need 
to  require  facilities  to  determine  and  use 
UB  rather  than  LMC  in  these  cases. 

We  also  recognize  that  under  different 
site-specific  conditions,  the  NFS 
contribution  may  affect  certain  fenceline 
monitoring  stations  more  than  others, 
causing  the  LMC  differential  calculation 
to  overestimate  the  facility’s 
contribution  to  the  highest  fenceline 
concentration.  Therefore,  we  are  also 
proposing  to  allow  owners  or  operators 
of  petroleum  refineries  to  develop  site- 
specific  monitoring  plans  to  determine 
UB  and  NFSi. 

If  standard  2-week  passive  fenceline 
data  and  site  analysis  indicate  potential 
near-field  off-site  source  interferences  at 
a  section  of  the  refinery,  the  proposal 
allows  the  owner  or  operator  to  conduct 
additional  sampling  strategies  to 
determine  a  local  background  (OSC 
term)  for  use  in  the  HFC  calculation. 

The  owner  or  operator  would  be 
required  to  report  the  basis  for  this 
correction,  including  analyses  used  to 
identify  the  sources  and  contribution  of 
benzene  concentration  to  the  passive 
sampler  concentration,  within  45  days 
of  the  date  the  owner  or  operator  first 
measures  an  exceedance  of  the 
concentration  action  level. 

We  envision  that  facilities  would 
implement  these  additional  strategies  to 
refine  fenceline  concentration  estimates 
only  if  appropriate  given  site-specific 
characteristics  and  only  if  HFC 
determined  by  the  LMC  approach  is 
likely  to  exceed  the  concentration  action 
level  (see  discussion  below  regarding 
this  action  level).  Facilities  with  HFC 
below  the  concentration  action  level 
based  on  the  simple  LMC  differential 
calculation  would  not  be  required  to 
make  any  further  demonstration  of  the 


influence  of  background  sources  on 
concentrations  measured  at  the 
fenceline.  For  facilities  where  additional 
background  adjustment  is  appropriate, 
optional  strategies  could  include 
deployment  of  additional  passive 
samplers  at  distances  from  the  fenceline 
(toward  and  away  from  suspected  NFS) 
and  reducing  the  time  intervals  of 
passive  deployments  to  increase  time 
resolution  and  wind  direction- 
comparison  capability.  In  complex 
cases,  such  as  two  refineries  sharing  a 
common  fenceline,  wind-sector 
sampling  or  various  forms  of  time- 
resolved  monitoring  may  be  required  to 
ascertain  the  fenceline  concentrations. 

We  are  proposing  that  owners  or 
operators  of  petroleum  refineries 
electing  to  determine  monitoring 
location-specific  NFS  concentrations 
must  prepare  and  submit  a  site-specific 
monitoring  plan.  The  monitoring  plan  is 
required  to  identify  specific  near-field 
sources,  identify  the  location  and  type 
of  monitors  used  to  determine  UB  and 
NFS  concentrations,  identify  the 
monitoring  location(s)  for  which  the 
NFS  concentjBtions  would  apply,  and 
delineate  the  calculations  to  be  used  to 
determine  monitoring  location  specific 
NFS  concentrations  (for  those 
monitoring  locations  impacted  by  the 
near-field  source).  We  are  proposing 
that  the  site-specific  monitoring  plan 
must  be  submitted  to  the  Administrator 
for  approval  and  receive  approval  prior 
to  its  use  for  determining  HFC  values. 

The  EPA  requests  comment  on  the 
most  appropriate  approach(es)  for 
adjusting  measured  fenceline 
concentrations  for  background 
contributions,  including  (in  complex 
cases)  where  meteorology  is  highly 
variable  or  where  one  or  more  near-field 
off-site  sources  affect  the  measured 
fenceline  concentration  (MFC)  at  a 
refinery.  We  are  also  seeking  comment 
on  the  adequacy  of  the  proposed 
requirements  for  developing  and 
approving  site-specific  monitoring 
plans. 

Concentration  action  level.  As 
mentioned  above,  the  EPA  is  proposing 
to  require  refineries  to  take  corrective 
action  to  reduce  fugitive  emissions  if 
monitored  fenceline  concentrations 
exceed  a  specific  concentration  action 
level  on  a  rolling  annual  average  basis 
(recalculated  every  two  weeks).  We 
selected  this  proposed  fenceline  action 
level  by  modeling  fenceline  benzene 
concentrations  using  the  emissions 
inventories  reported  in  response  to  the 
2011  Refinery  ICR,  assuming  that  those 
reported  emissions  represented  full 
compliance  with  all  refinery  MACT 
requirements,  adjusted  for  additional 
control  requirements  we  are  proposing 


36926 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


in  today’s  action.  Thus,  if  the  reported 
inventories  are  accurate,  all  facilities 
should  be  able  to  meet  the  fenceline 
concentration  action  level.  We 
estimated  the  long-term  ambient  post¬ 
control  benzene  concentrations  at  each 
petroleum  refinery  using  the  post¬ 
control  emission  inventory  and  EPA’s 
American  Meteorological  Society/EPA 
Regulatory  Model  dispersion  modeling 
system  (AERMOD).  Concentrations  were 
estimated  by  the  model  at  a  set  of  polar 
grid  receptors  centered  on  each  facility, 
as  well  as  surrounding  census  block 
centroid  receptors  extending  from  the 
facility  outward  to  50  km.  For  purposes 
of  this  modeling  analysis,  we  assumed 
that  the  nearest  off-site  polar  grid 
receptor  was  the  best  representation  of 
each  facility’s  fenceline  concentration  in 
the  post-control  case,  unless  there  was 
a  census  block  centroid  nearer  to  the 
fenceline  than  the  nearest  off-site  polar 
grid  receptor  or  an  actual  receptor  was 
identified  from  review  of  the  site  map. 

In  those  instances,  we  estimated  the 
fenceline  concentration  as  the 
concentration  at  the  census  block 
centroid.  Only  receptors  (either  the 
polar  or  census  block)  that  were 
estimated  to  be  outside  the  facility 
fenceline  were  considered  in 
determining  the  maximum  benzene 
level  for  each  facility.  We  note  that  this 
analysis  does  not  correlate  to  any 
particular  metric  related  to  risk.  The 
maximum  post-control  benzene 
concentration  modeled  at  the  fenceline 
for  any  facility  is  9  micrograms  per 
cubic  meter  (pg/m^)  (annual  average). 
(For  further  details  of  the  analysis,  see 
memo  entitled  Fenceline  Ambient 
Benzene  Concentrations  Surrounding 
Petroleum  Refineries  in  Docket  ID 
Number  EPA-HQ-OAR-20 10-0682.) 

The  facility  inventories  generally 
project  emissions  with  the  required 
fugitive  controls  working  as  designed 
{e.g.,  no  tears  in  seals  for  storage  vessel 
floating  roofs  and  water  in  all  water 
drain  seals).  If  facility  inventories  are 
correct,  annual  average  benzene 
concentrations  woidd  not  exceed  9  pg/ 
m-^  at  the  fenceline  of  any  facility. 
Ilecause  the  modeling  approach 
considers  only  the  emissions  from  the 
refinery,  with  no  contribution  from 
background  or  noar-fiold  sources,  this 
concentration  is  comparable  to  the 
highe.st  modeled  fenceline 
concentration  after  cornjcting  for 
background  concentrations,  as  described 
previously.  TIh;  El’A  is  proj)Osing  to  .set 
the  standard  at  this  concentration  action 
level.  We  also  note  that  this  modeling 
effort  (wahiated  the  annual  average 
benzene  concentration  at  the  fenceline, 
so  that  this  actit)n  level  applies  to  the 


annual  average  fenceline  concentration 
measmed  at  the  facility. 

The  EPA  recognizes  that,  because  it  is 
difficult  to  directly  measure  emissions 
from  fugitive  sources,  there  is 
significant  uncertainty  in  current 
emissions  inventories  for  fugitives. 

Thus,  there  is  the  potential  for  benzene 
concentrations  monitored  at  the 
fenceline  to  exceed  modeled 
concentrations.  However,  given  the 
absence  of  fenceline  monitors  at  most 
facilities,  there  is  very  limited 
information  available  at  present  about 
fenceline  concentrations  and  the  extent 
to  which  they  may  exceed 
concentrations  modeled  from 
inventories.  In  the  absence  of  additional 
data  regarding  the  concentration  of 
fugitive  emissions  of  benzene  at  the 
fenceline,  the  EPA  believes  it  is 
reasonable  to  rely  on  the  maximum 
modeled  fenceline  value  as  the 
concentration  action  level.  We  are 
soliciting  comment  on  alternative 
concentration  action  levels  and  other 
approaches  for  establishing  the 
concentration  action  level. 

Due  to  differences  in  short-term 
meteorological  conditions,  short-term 
[i.e.,  two- week  average)  concentrations 
at  the  fenceline  can  vary  greatly.  Given 
the  high  variability  in  short-term 
fenceline  concentrations  and  the 
difficulties  and  uncertainties  associated 
with  estimating  a  maximum  2-week 
fenceline  concentration  given  a  limited 
number  of  years  of  meteorological  data 
used  in  the  modeling  exercise,  we 
determined  that  it  would  be 
inappropriate  and  ineffective  to  propose 
a  short-term  concentration  action  level 
that  would  trigger  corrective  action 
based  on  a  single  2-week  sampling 
event. 

One  objective  for  this  monitoring 
program  is  to  identify  fugitive  emission 
releases  more  quickly,  so  that  corrective 
action  can  be  implemented  in  a  more 
timely  fashion  than  might  otherwise 
occur  without  the  fenceline  monitoring 
requirement.  Wo  believe  the  proposed 
fenceline  monitoring  approach  and  a 
rolling  annual  average  concentration 
action  limit  (i.e.,  using  results  from  the 
most  recent  26  consecutive!  2-week 
samples  and  recalcidating  the  avcirage 
every  2  weuiks)  will  achieve  this 
objective!.  The!  j)re)pe)se!el  fe!ne;e!line! 
me)iiite)ring  will  j)re)viele!  the!  re:fine:ry 
owne!r  eu  eepeirator  with  f(!ne:(!line! 
e:oMe:e!iitrcition  information  e)ne:(!  (!ve!ry  2 
we:e!ks.  Th(!re!ie)n!,  the!  re!line!ry  e)wne!r  eer 
e)pe:rate)r  will  he:  eihle:  to  timeily  iele:ntily 
e!ini.ssie)ns  hiiieling  te)  e!le!vate!el  re!ne:e!linei 
e:e)ne:e:ntr<itie)ns.  We:  atitie:ipiite!  t h;it  the: 
|■e:^ine!l'y  e)wne:rs  e>r  eepeiniteirs  will  e:le:e;t 
le>  iele!nlify  anel  e:e)ne:e:t  lhe!se!  se)nre;e:s 
eiarly,  in  eiffejits  le)  aveeiel  e:xe:e:e!eling  the: 


annual  benzene  concentration  action 
level. 

An  “exceedance”  of  the  benzene 
concentration  action  level  would  occur 
when  the  rolling  annual  average  highest 
fenceline  concentration,  corrected  for 
background  (determined  as  described 
previously),  exceeds  9  pg/m^.  Upon 
exceeding  the  concentration  action 
level,  we  propose  that  refinery  owners 
or  operators  would  be  required  to 
conduct  analyses  to  identify  sources 
contributing  to  fenceline  concentrations 
and  take  corrective  action  to  reduce 
fugitive  emissions  to  ensure  fenceline 
benzene  concentrations  remain  at  or 
below  9  pg/m3  (rolling  annual  average). 

Corrective  action  requirements.  As 
described  previously,  the  EPA  is 
proposing  that  the  owner  or  operator 
analyze  the  samples  and  compare  the 
rolling  annual  average  fenceline 
concentration,  corrected  for  background, 
to  the  concentration  action  level.  This 
section  summarizes  the  corrective 
action  requirements  in  this  proposed 
rule.  First,  we  are  proposing  that  the 
calculation  of  the  rolling  annual  average 
fenceline  concentration  must  be 
completed  within  30  days  after  the 
completion  of  each  sampling  episode.  If 
the  rolling  annual  average  fenceline 
benzene  concentration,  corrected  for 
background,  exceeds  the  proposed 
concentration  action  level  [i.e.,  9  pg/ 
m3),  the  facility  must,  within  5  days  of 
comparing  the  rolling  annual  average 
concentration  to  the  concentration 
action  level,  initiate  a  root  cause 
analysis  to  determine  the  primary  cause, 
and  any  other  contributing  cause(s),  of 
the  exceedance.  The  facility  must 
complete  the  root  cause  analysis  and 
implement  corrective  action  within  45 
days  of  initiating  the  root  cause 
analysis.  We  are  not  proposing  specific 
controls  or  corrections  that  would  be 
required  when  the  concentration  action 
level  is  exceeded  because  the  cau.se  of 
an  exceedance  could  vary  greatly  from 
facility  to  facility  and  episode  to 
episode,  since  many  different  sources 
emit  fugitive  emi.ssions.  Rather,  wo  are 
proposing  to  allow  facilities  to 
determine,  ba.sed  on  their  own  analysis 
of  their  o])orations,  the  action  that  must 
he  taken  to  reduce  air  concentrations  at 
the  fenceline  to  levels  at  or  below  the 
concentration  action  level,  re|)resenting 
liill  coni])liance  with  ail  refinery  MAGT 
reipiirements,  adjusted  for  additional 
control  nKpiirements  we  are  |)roposing 
in  today’s  action. 

If,  n|)on  coin|)letion  of  the  corrective 
action  de.scrihed  above,  the  (»wner  or 
operator  exceeds  the  action  level  for  the 
next  two-week  .sanq)ling  ej)iso(le 
following  the  coin|)letion  of  a  first  set  of 
corrective  .ictions,  the  owner  or  o|)erat(tr 
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would  be  required  to  develop  and 
submit  to  EPA  a  corrective  action  plan 
that  would  describe  the  corrective 
actions  completed  to  date.  This  plan 
would  include  a  schedule  for 
implementation  of  emission  reduction 
measures  that  the  owner  or  operator  can 
demonstrate  is  as  soon  as  practical.  This 
plan  would  be  submitted  to  the 
Administrator  for  approval  within  30 
days  of  an  exceedance  occurring  during 
the  next  two-week  sampling  episode 
following  the  completion  of  the  initial 
round  of  corrective  action.  The  EPA 
would  evaluate  this  plan  based  on  the 
ambient  concentrations  measured,  the 
sources  identified  as  contributing  to  the 
high  fenceline  concentration,  the 
potential  emission  reduction  measures 
identified,  and  the  emission  reduction 
measures  proposed  to  be  implemented 
in  light  of  the  costs  of  the  options 
considered  and  the  reductions  needed 
to  reduce  the  ambient  concentration 
below  the  action  level  threshold.  To 
minimize  burden  on  the  state 
implementing  agencies  and  provide 
additional  resources  for  identifying 
potential  emission  sources,  we  are 
proposing  not  to  delegate  approval  of 
this  plan.  The  refinery  owner  or 
operator  is  not  deemed  out  of 
compliance  with  the  proposed 
concentration  action  level,  provided 
that  the  appropriate  corrective  action 
measures  are  taken  according  to  the 
time-frame  detailed  in  an  approved 
corrective  action  plan. 

The  EPA  requests  comment  on 
whether  it  is  appropriate  to  establish  a 
standard  time  frame  for  compliance 
with  actions  listed  in  a  corrective  action 
plan.  We  also  request  comment  on 
whether  the  approval  of  the  corrective 
action  plan  should  be  delegated  to  state, 
local  and  tribal  governments. 

The  EPA’s  post-control  dispersion 
modeling  (described  in  section  111. A  of 
this  preamble),  which  relies  on  reported 
emis.sions  inventories  from  the  2011 
Refinery  IC^K,  adjxi.sted  to  reflect 
compliance  with  the  existing  refinery 
MAtn'  standards  as  modified  by  the 
additional  controls  ])ro])osed  in  this 
ndomaking,  indicates  that  fugitive 
(.■missions  at  all  nifiuericis  are  low 
enough  to  ensure  that  hmcelini! 
concentrations  of  benzene  do  not  (!xc(!ed 
the  pro|)osed  concentration  action  level. 
A.ssnining  tin;  reported  inventories  and 
associated  modeling  are  accurate,  we 
expect  that  few,  if  any,  facilities  will 
need  to  engage;  in  re(|nire(l  corrective 
action.  We  do,  however,  (!X|)ecl  that 
facilities  may  identify  “p(»or 
pel  forming”  sources  (c.g..  nnnsnal 
leaks)  from  the  fenceline  monitoring 
data  and,  based  on  this  additional 
information,  will  take  action  to  reduce 


HAP  emissions  before  they  would  have 
otherwise  been  aware  of  the  issue 
through  existing  inspection  and 
enforcement  measures. 

By  selecting  a  fenceline  monitoring 
approach  and  by  selecting  benzene  as 
the  surrogate  for  organic  HAP 
emissions,  we  believe  that  the  proposed 
monitoring  approach  will  effectively 
target  refinery  MACT-regulated  fugitive 
emission  sources.  However,  there  may 
be  instances  where  the  fenceline 
concentration  is  impacted  by  a  low-level 
miscellaneous  process  vent,  heat 
exchange  system  or  other  similar  source. 
As  these  sources  are  regulated  under 
Refinery  MACT  1  and  the  emissions 
from  these  sources  were  included  in  our 
post-control  modeling  file  (from  which 
the  9  pg/m^  fenceline  concentration 
action  level  was  developed),  sources 
would  not  be  able  to  avoid  taking 
corrective  action  by  claiming  the 
exceedance  of  the  fenceline 
concentration  was  from  one  of  these 
emission  points  rather  than  from 
fugitive  emission  sources. 

There  may  be  instances  in  which  the 
high  fenceline  concentration  is 
impacted  by  a  non-refinery  emission 
source.  The  most  likely  instance  of  this 
would  be  leaks  from  HON  equipment  or 
HON  storage  vessels  co-located  at  the 
refinery.  However,  we  consider  the 
fenceline  monitoring  requirement  to  be 
specific  to  refinery  emission  sources. 
Therefore,  we  are  proposing  to  allow 
refinery  owners  or  operators  to  develop 
site-specific  monitoring  plans  to 
determine  the  impact  of  these  non- 
Refinery  emission  sources  on  the 
ambient  benzene  concentration 
measured  at  the  fenceline.  This 
monitoring  plan  would  be  identical  to 
those  usecl  by  refinery  owners  or 
operators  that  elect  to  determine 
monitoring  location-specific  NFS  values 
for  nearby  off-site  sources.  In  this  case, 
however,  the  Nh'S  is  actually  within  the 
refinery  fenceline.  Upon  approval  and 
implementation  of  the  monitoring  jilan, 
the  refinery  owner  or  ojierator  woidd 
determine  the  highest  fenceline 
concentration  corrected  for  background; 
the  liackground  correction  in  this  case 
includes  a  correction  for  the  co-located 
non-Refinery  eini.ssion  .sonrce(s). 

The  ERA  re(|nests  comment  on 
whether  the  corrective  action 
re(|nireinents  should  he  limited  to 
exceedances  of  the  ienceline 
concmilration  solely  from  refinery 
eini.ssion  sources  and  whether  a  refinery 
owner  or  operator  should  he  allowed  to 
exceed  the  annual  average  fenceline 
concentration  act  ion  level  if  they  can 
dmnonstrate  the  exceedance  of  the 
action  level  is  due  to  a  non-refinery 
enii.ssions  source.  Wi;  also  re(|nesl 


comment  on  the  requirements  proposed 
for  refinery  owners  or  operators  to 
demonstrate  that  the  exceedance  is 
caused  by  a  non-refinery  emissions 
source.  Specifically,  we  request 
comment  on  whether  the  ‘‘near- field 
source”  correction  is  appropriate  for  on¬ 
site  sources  and  whether  there  are  other 
methods  by  which  refinery  owners  or 
operators  with  co-located,  non-refinery 
emission  sources  can  demonstrate  that 
their  benzene  concentrations  do  not 
exceed  the  proposed  fenceline 
concentration  action  level. 

Additional  requirements  of  the 
fenceline  monitoring  program.  We  are 
proposing  that  fenceline  data  at  each 
monitor  location  be  reported 
electronically  for  each  semiannual 
period’s  worth  of  sampling  periods  (i.e., 
13  to  14  2-week  sampling  periods  per 
semiannual  period).  These  data  would 
be  reported  within  45  days  of  the  end 
of  each  semiannual  period,  and  will  be 
made  available  to  the  public  through  the 
EPA’s  electronic  reporting  and  data 
retrieval  portal,  in  keeping  with  the 
EPA’s  efforts  to  streamline  and  reduce 
reporting  burden  and  to  move  away 
from  hard  copy  submittals  of  data  where 
feasible. 

We  are  proposing  to  require  the 
reporting  of  raw  fenceline  monitoring 
data,  and  not  just  the  HFC,  on  a 
semiannual  basis;  considering  the  fact 
that  the  fenceline  monitoring  standard 
is  a  new  approach  for  fugitive  emissions 
control,  and  it  involves  the  use  of  new 
methods,  both  analytical  and  siting 
methods,  this  information  is  necessary 
for  the  EPA  to  evaluate  whether  this 
standard  has  been  implemented 
correctly.  Further,  the  information 
provided  by  tbe  raw  data,  such  as  the 
need  for  additional  or  less  monitoring 
sites,  the  range  of  measured 
concentrations,  the  influence  of 
background  sources,  and  the  ability  to 
collect  and  compare  data  from  all 
refineries,  will  inform  us  of  further 
improvements  we  can  make  to  the 
fenceline  standard,  monitoring  and 
analytical  methods,  approaches  for 
estimating  refinery  fugitive  emissions, 
and  guidance  that  may  be  hel|)fiil  to 
improve  im|)leinentation  of  the 
Ienceline  monitoring  approach.  We  seek 
comment  on  suggestions  for  other  ways 
we  can  monitor  and  iiiqirove  the 
ienceline  monitoring  re(|iiirement. 

We  are  pro|)Osing  that  facilities  he 
re(|nired  to  conduct  haiceline 
monitoring  on  a  continnons  basis,  in 
accordance  with  the  specific  m(;thods 
described  above,  even  if  benzene 
coiicentrat ions,  as  measured  at  the 
Ienceline,  rontiiiely  are  siihslantially 
lower  than  the  concentration  action 
level.  In  light  of  the  low  animal 
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monitoring  and  reporting  costs 
associated  with  the  fenceline  monitors 
(as  described  in  the  next  section),  and 
the  importance  of  the  fenceline 
monitors  as  a  means  of  ensuring  the 
control  of  fugitives  achieves  the 
expected  emission  levels,  we  believe  it 
is  appropriate  to  require  collection  of 
fenceline  monitoring  data  on  a 
continuous  basis.  However,  the  EPA 
recognizes  that  fugitive  benzene 
emissions  from  some  facilities  may  be 
so  low  as  to  make  it  improbable  that 
exceedances  of  the  concentration  action 
level  would  ever  occur. 

In  the  interest  of  reducing  the  cost 
burden  on  facilities  to  comply  with  this 
rule,  the  EPA  solicits  comment  on 
approaches  for  reducing  or  eliminating 
fenceline  monitoring  requirements  for 
facilities  that  consistently  measure 
fenceline  concentrations  below  the 
concentration  action  level,  and  the 
mcijisurement  level  that  .should  b(;  used 
to  ])rovide  .such  relief.  Such  an  apj)roach 
would  be  coii.si.stent  with  graduated 
re(]uin!iu(!uts  for  valve;  l(;ak  luoiiitoriug 
in  Kefinery  MAtiT  1  and  other 
(;(|ui|)in(;ut  leak  .staiidards,  where  the 
h(;(|neiicy  of  r(;(|nire(l  inonitoring  varies 
dep(;ii(liiig  on  the  |)erc(;nt  of  h;aking 
valv(;s  i(l(;nt ifi(;(l  during  the  |)revions 
monitoring,  period  (see,  lor  example,  40 
CI'K  li;i.l>4}((c)  and  40(:i''l<  l>;t.  I  l>>t|d)). 

The  Id'A  re(pi(;sls  comment  on  the 
minimnm  time  period  laciliti(;s  shonhl 
he  i(;(piiii;d  to  conduct  i(;nceline 
monitoring,;  the;  level  ol  pmlormance,  in 
terms  ol  moniloit;d  leiiceline 
( .oiicent lal  ions,  that  would  emihle  a 
lacilily  to  discontinne  use  ol  h;iiceline 
monilois  oi  reduce  the;  Ireepiency  ol  data 
collection  and  repotting,;  tiiid  .iiiy 
adjustments  to  th«;  o|tticid  g,a.s  im.'i)',ing, 

(  timeiii  iccpiiicments  that  would  he 
iiecessaiy  in  conjunction  with  such 
chang,es  to  the  lencelimt  monitoiing, 
ttspiiicment.s. 

i.  I  )(;hiy«;d  ( ioking  I  inits 

As  noted  in  section  IV. A  of  this 
preamble,  we  tin;  soliciting  comments 
on  tin;  nettd  to  establish  MAfi’l' 
standards  for  IKilJ  under  (iAA  section 
1 1 2(d)(2)  and  (3).  Ev(;u  if  we  wen;  to 
assume  that  there  is  already  an 
applicable  MAd'I’  .standard  for  DCiU,  a 
technology  review  of  this  emi.s.sion 
source,  as  prescribed  under  CiAA  .section 
n  2(d)(6),  would  lead  us  to  propo.se  a 
depressurization  limit  of  2  psig  because 
of  technology  advancements  since  the 
MACT  standards  were  originally  issued 
and  because  it  is  cost  effective.  Industry 
representatives  have  pointed  out  that 
Refinery  NSPS  Ja  requires  DCU  at  new 
and  modified  sources  to  depressure  to  5 
psig,  and  they  have  indicated  that  EPA 
should  not  require  a  lower 


depressurization  limit  under  a  CAA 
section  112(d)(6)  technology  review. 
Further,  industry  representatives  also 
provided  summary-level  information 
(available  in  Docket  ID  Number  EPA- 
HQ-OAR-2010-0682  as  correspondence 
from  API  entitled  Coker  Vent  Potential 
Release  Limit  Preliminary  Emission, 

Cost  and  Cost  Effectiveness  Estimates) 
on  costs  to  depressure  to  5  psig  versus 
2  psig.  While  the  cost  information  does 
not  show  large  differences  for  any 
particular  facility  to  depressure  at  5  psig 
versus  2  psig,  the  information  does 
show  a  large  range  in  potential  costs 
between  refineries.  At  this  time,  we  do 
not  have  the  detailed,  refinery-specific 
cost  breakdowns  to  compare  against  our 
cost  assumptions,  which  were  derived 
from  data  obtained  for  a  facility  that  did 
install  the  necessary  equipment  to  meet 
a  2  psig  limit.  Wo  also  do  not  have 
detailed  information  on  the  de;.sign  and 
()j)eration  of  the  DCUJ  in  indn.stry’s  co.st 
study  to  (;valuat(;  whether  then;  an;  any 
differ(;n(;e.s  that  would  warrant 
.suh(:at(;gori(;.s.  W(;  solicit  information  on 
(i(;signs,  o|)(;ralional  factors,  (h;taih;(l 
costs  ami  (;missioii.s  data  for  I )( It  I,  and 
we  S|)(;cifically  solicit  comments  on 
whal  shonhl  Ik;  I  he  a|)|)ro|)riat(;  I )( il  I 
de|)i(;.ssm  i/.al ion  limil  il  w(;  were  lo 
adopt  such  a  r(;(|nin;menl  pm.snani  lo 
( iAA  seclion  1  I2(d)(())  lalhei  lhan 
pinsnanl  lo  ( iA  A  .s(;clion  I  I  2(d)(2)  and 
(:t). 

2.  Kelinei  y  M  A(  i  l'  2  4(1  ( il  K  I'.n  l  (.it, 

.‘iiihpail  I  II  II  I 

'I'he  Kelinei  y  MAC  i’f  2.  source  caleg,oi  y 
reg,nlale.<i  I  lAI’  emissions  horn  l''(  i(  il  I, 

( iKI  I  and  .SKI  I  piocess  venis.  (  ii  ileria 
pollnlani  emission.s  Irom  !  ( i(  il  I  and 
.SKI  I  are  reg,nlaled  under  4(1  ( if'K  pari  (id, 
siihparls  |  and  ja  (Kelinery  N.M’.S  )  and 
Kt;linery  N.SI’.S  )a,  re.speclively).  We 
condncled  a  lechnoloj’y  review  ol 
Kefinery  N.SI'.S  )  r;mission  liinils  fiom 
2.0(13  lo  2()()}{  and  pnmndg,aled  new 
slandards  for  Id  i(  il  I  and  .SKI  1  (among, 
olh(;r  sonrc(;s)  in  Ke(in(;ry  N.SI’.S  ja  on 
Inm;  24,  2006  (7.3  FK  .3.3M.3H).  Onr 
cnrr(;nl  l(;chnology  r(;vi(;w  of  K(;fin(;ry 
MAtiT  2  r(;li(;.s  iijmn,  (nil  is  not  limit(;d 
to,  consid(;ration  of  this  n;c(;nt 
technology  review  of  Kefinery  N.SPS  J 
for  FCXilJ  and  SKU. 

a.  FCiCU  I^rocess  Vent 

The  FCCU  has  one  large  atmospheric 
vent,  the  coke  burn-off  exhaust  stream 
for  the  unit’s  catalyst  regenerator.  HAP 
emissions  from  this  FCCU  process  vent 
include  metal  HAP  associated  with 
entrained  catalyst  particles  and  organic 
HAP,  mostly  by-products  of  incomplete 
combustion  from  the  coke  burn-off 
process.  As  the  control  technologies 
associated  with  each  of  these  classes  of 


pollutants  are  very  different,  the 
controls  associated  with  each  of  these 
classes  of  pollutants  are  considered 
separately. 

Metal  HAP  emission  controls.  The 
current  Refinery  MACT  2  includes 
several  different  compliance  options, 
some  based  on  PM  as  a  surrogate  for 
total  metal  HAP  and  some  based  on 
nickel  (Ni)  as  a  surrogate  for  total  metal 
HAP.  Refinery  NSPS  J  was  the  basis  of 
the  PM  emission  limits  and  the  metal 
HAP  MACT  floor  in  Refinery  MACT  2. 
Refinery  NSPS  J  limits  PM  from  FCCU 
catalyst  regeneration  vents  to  1.0  gram 
particulate  matter  per  kilogram  (g  PM/ 
kg)  of  coke  burn-off,  with  an  additional 
incremental  PM  allowance  for  liquid  or 
solid  fuel  burned  in  an  incinerator, 
waste  heat  boiler,  or  similar  device. 
Refinery  MACT  2  states  that  F’CCU 
subject  to  Refinery  NSPS  J  PM  emission 
limits  are  roquir(;d  to  demonstrate 
compliance  with  R(;fin(;ry  N.SP.S  J  PM 
(.“mission  limits  as  .spocifi(;d  in  R(;fin(;ry 
N.SP.S  J.  As  provid(;d  in  K(;fin(;ry  N.SP.S 
j,  ongoing  compliance;  with  tlx;  PM 
(;mission  limits  is  d(;t(;rmin(;d  hy 
complianci;  will)  a  30  |)(;rc(;iil  opacity 
limil,  (;x(:(;pl  roroiM;l>  mimiO;  av<;rag(; 
per  hour  not  to  (;xc(;i;d  liO  pi;i'C(;nt 
ojiacily.  Id  i(  il  I  not  .'aihji;ct  lo  Kiilinci  y 
N.SP.S  )  may  nlncl  lo  comply  with  the 
Id  i(  il  I  PM  |irovisions  in  Kelinery  N.SP.'^i 
).  Allernalivel  V,  Ihey  may  coinjily  with 
a  1 .0  g,  PM/k)’  ol  coke  hnrn  oil  i;nii.‘i.'aon 
limil  in  Kelineiy  MA(iT  2  (wilh  no 
piovi.'hon  loi  an  adililional  inciennailal 
PM  allowance  loi  liipiid  oi  solid  Inel 
hnini;d  in  an  i in .i n(;raloi ,  wa.'ile  heal 
hoiler,  or  .'limilai  devil. e).  (  ioni|iliance 
wilh  this  limit  in  Kelinery  M  A(  i  T  2  i;; 
denionsiraled  liy  either  a  I  hour  averag,e 
site  s|iecilic  ojiacity  limil  using,  a 
conlinnons  opacity  nioniloring,  .'ly.'item 
((  i(  )M.S)  or  AP(  il )  .'ijiecilic  daily  averag,e 
operating,  limit.':  nsiii)'  ( iPM.'i. 

Kelinery  M A(  iT  2  ah;o  includes  two 
eniis.'iion  limit  allein.iliviis  that  use  Ni, 
rather  lhan  PM,  :i.‘;  tin;  snrrog.ale  lor 
ni(;lal  MAP.  The  lirsl  of  these  Ni 
all(;rnatives  is  a  mass  i;niission  limil  of 
til  grams  Ni  |)er  hour;  the;  .s(;cond  nick(;l 
alhirnative  is  an  (;mission  limit  of  1 .0 
milligrams  Ni  j)(;r  kilogram  of  coke; 
hurn-off.  Compliance  with  the  Ni 
eanission  limits  in  Refinery  MACT  2  is 
demonstrated  by  either  a  daily  average 
site-specific  Ni  operating  limit  (using  a 
COMS  and  weekly  determination  of  Ni 
concentration  on  equilibrium  F’CCU 
catalyst),  or  APCD-specific  daily  average 
operating  limits  using  CPMS  and 
monthly  average  Ni  concentration 
operating  limit  for  the  equilibrium 
FCCU  catalyst. 

Under  Refinery  MACT  2,  an  initial 
performance  demonstration  (source  test) 
is  required  to  show  that  FCCU  is 
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compliant  with  the  emission  limits 
selected  by  the  refinery  owner  or 
operator.  No  additional  performance  test 
is  required  for  facilities  already 
complying  with  Refinery  NSPS  J.  The 
performance  test  is  a  one-time 
requirement:  additional  performance 
tests  are  only  required  if  the  owner  or 
operator  elects  to  establish  new 
operating  limits,  or  to  modify  the  FCCU 
or  control  system  in  such  a  manner  that 
could  affect  the  control  system’s 
performance. 

Under  the  review  for  Refinery  NSPS 
J,  we  conducted  a  literature  review  as 
well  as  a  review  of  the  EPA’s  refinery 
settlements  and  state  and  local 
regulations  affecting  refineries  to 
identify  developments  in  practices, 
processes  and  control  technologies  to 
reduce  PM  emissions  from  refinery 
sources  (see  Suminnry  of  Data  (kit haring 
Efforts:  Hinission  (kintrol  and  Iknission 
Hcdnction  Activities,  August  It),  200.'), 
and  licvicw  of  i*M  lunission  Sonrccs  at 
Itcfincrics,  DcceiulMir  20,  200.'),  Docket 
lt(iiu  Nuiutier  l■;PA-IIQ  ()AK-2007- 
OOt  1-0042).  At  tliiit  time,  we  ideiitilicMl 
Kjguliitious  loi  l*M  Inim  l''( !( ;t )  that  were 
iiioo!  slriug(!ut  tliau  tlie  Kctliiua y  N.SI’.S 
I  re(|uiiemeut.s  tor  l‘M,  and  we 
|)ioiiml)',ale(l  more  sli  iti}',eiit  I'M  limits 
ill  Keliiiery  N.M’.S  )a.  Keliiieiy  N.^il’.S  |a 
limit.';  I'M  Irom  l'( .( it  I  calaly.';! 
lejMaieral  inn  vents  In  1 .0  I 'M/k)',  nl 
(  like  liiini  nil  Ini  nindiiied  ni 
lei.nnsli  ni.led  k't  it  !l  I,  with  nn 
in(.ienienlal  allnwaiK.e  Ini  I'M 
a.'i.'aif.ialed  liijiml  ni  .'.nlid  Inel.'i  hinneil 
in  a  |insl  i.nnihnslinn  devil. e. 

I' III  I liei  mill e,  an  eniissinn  limit  iil  O.li  )>, 
I'M/k)',  III  (  like  Inn  n  nil  was  esl.ilil islied 
liii  I't  it  it  I  (.(in.';l  I  ni.led  .illei  May  M. 

i'.ooy. 

In  addilinn,  the  Keliiiery  N.M'.'i  | 
leview  idenlilied  i ni|ii nvenienl.';  in 
Al't  il )  mnnitni  i iij:  |ir;i(:li(:es,  which  were 
inchided  in  Ihe  Keliiiery  N.SI'.S  )a 
slandards.  Keliiiery  N.SI'.S  )  inchides  a 
ill)  |iercenl  npacily  limil  as  the  indy 
nngning  ninniinring  re(|niremenl.s  Inr 
I'M  tinm  Ihe  I'tiOtl.  This  ill)  percent 
n|)acity  limit  has  shown  In  lie  lenient 
and  higli  in  cnm|)arisnu  to  recent  federal 
rules  that  have  included  more  stringent 
nj)acity  lijuits  (c.g.,  4t)  UER  part  00, 
snhpart  Db  with  20-porcont  nj)acity), 
and  recent  state  and  local  agency  rules 
that  omit  opacity  limits  altogether  in 
favor  of  operating  limits  for  the 
emission  control  systems.  Based  on  the 
Refinery  NSPS  J  review.  Refinery  NSPS 
Ja  does  not  include  an  opacity  limit,  but 
includes  updated  and  more  appropriate 
monitoring  approaches,  such  as 
requiring  bag  leak  detectors  (BED)  for 
fabric  filter  control  systems,  and 
requiring  CPMS  for  electrostatic 
precipitators  (ESP)  and  wet  scrubbers. 


Additionally,  Refinery  NSPS  Ja  includes 
an  option  to  measure  PM  emissions 
directly  using  a  PM  GEMS.  For  this 
monitoring  alternative,  a  direct  PM 
concentration  limit  (equivalent  to  the 
conventional  FCCU  PM  emission  limit 
in  terms  of  g  PM/kg  of  coke  bum-off)  is 
included  in  the  rule.  Finally,  in  our 
review  for  Refinery  NSPS  J,  we  noted 
that,  even  with  improved  monitoring 
methods,  periodic  source  testing  is 
needed  to  verify  the  performance  of  the 
control  system  as  it  ages.  In  Refinery 
NSPS  Ja,  annual  performance 
demonstrations  are  required  for  affected 
FCCU.  The  Refinery  NSPS  Ja  standards 
for  PM  from  FCCU  reflect  the  latest 
developments  in  practices,  processes 
and  control  technologies.  In  our  current 
review  of  Refinery  MACT  2,  we  did  not 
identify  any  other  developments  in 
])racticos,  proce.sses  or  control 
technologies  since  we  promulgated 
Refinery  N.Sl’S  Ja  in  2l)t)H. 

The  conclusions  of  the  technology 
review  conducted  for  Ihe  Ridineiy  N.SP.S 
j  I'M  emission  limits  me  directly 
applicahle  to  Refinery  MAt  D'  2;  Ihe 
initial  Refinery  MAt  IT  2  rule  recogiii/.eil 
this  hy  iiroviiliii)',  that  coiii|ili:mce  with 
Refinery  N.SI'.S  j  woiihl  also  he 
(:oiii|)li.'iii(;e  with  Keliiiery  MAt  IT  2.  We 
ciiiisiilereil  Ihe  iiii|iai:ls  ol  |irii|io.<;iiig,  to 
revise  Keliiiery  MAt  iT  ?.  In  iiicoi  |i(irale 
Ihe  ilevehi|mieiils  in  mimiloi  iiig, 

I II ai .1  il  e.'i  and  i.imliiil  lechiiiihigjes 
lellei.led  in  Ihe  Keliiiery  N.SI'.S  ja  limil.'; 
and  inimiliii  iiig,  | n i ivisii iie;. 

A;;  Hilled  aliiive,  Keliiiery  N.SI'.S  ja 
i  III  .1  lilies  a  limit  i  il  II.  1 1  g_  I'M/f  g  i  il  i.nl  e 
limn  oil  liii  newly  i.iinslrni. led  simii.e.';. 
riieie  wiinhl  he  no  i.iisls  a.';.';iii.i.’tled  wilh 
iei|niiing,  Ihe  lowei  emissiim  limil  iil  II. Ii 
g_  I'M/fj;  III  cuke  Imrn  oil  loi  Keliiiery 
MAt  IT  2  new  .';(mr(:e,';  miller  t  iA A 
.'lei.lion  I  I2(d)|lt)  hei:an.';e  I  he.';e  .'amices 
would  alre.'idy  he  re(|nire(l  lo  com|ily 
wilh  lli.'il  limit  under  Keliiiery  N.SI'.S  ja. 

I  herelore,  we  are  |iro|io.';ing,  that  it  is 
necessary  |mrsnanl  totiAA  section 
I  I  2(d)(l>)  lo  revi.se  Kefinery  MAt  !T  2  lo 
incor|)orale  Ihe  Refinery  N.SI’.S  ja  I'M 
limil  for  new  sources. 

We  are  al.so  projiosing  lo  eslahlish 
emi.ssion  limits  and  monitoring 
re{|niroinents  in  Refinery  MACT  2  that 
are  consistent  with  those  in  Refinery 
NSl'.S  Ja.  This  option  woidd  not  impose 
any  additional  co.st  on  sources  already 
subject  to  Refinery  NSPS  Ja.  We  note 
that  for  facilities  subject  to  Refinery 
NSPS  J,  this  would  not  lead  to 
duplicative  or  conflicting  monitoring 
requirements  because  Refinery  NSPS  J 
already  includes  a  provision  that  allows 
affected  facilities  subject  to  Refinery 
NSPS  J  to  instead  comply  with  the 
provisions  in  Refinery  NSPS  Ja  (see  40 
CFR  60.100(e)). 


In  addition,  in  conjunction  with  our 
proposal  to  revise  Refinery  MACT  2  to 
include  the  more  stringent  requirements 
in  Refinery  NSPS  Ja,  we  are  proposing 
to  remove  the  less  stringent  compliance 
option  of  meeting  the  requirements  of 
Refinery  NSPS  J.  As  described 
previously.  Refinery  NSPS  J  includes  an 
incremental  PM  emissions  allowance  for 
post-combustion  devices  and  relies  on  a 
30-percent  opacity  limit  that  is  outdated 
and  has  been  demonstrated  to  be 
ineffective  at  identifying  exceedances  of 
the  1.0  g  PM/kg  coke  burn-off  emissions 
limit. 

We  also  reviewed  the  compliance 
monitoring  requirements  for  the 
Refinery  MACT  2  PM  and  Ni-based 
emission  limits.  As  described 
previously.  Refinery  MACT  2  includes 
ojjerating  limits  based  on  APCl) 
operating  parameters  or  site-specific 
ojiacity  limits.  There  are  differences 
between  the  monitoring  approaches  in 
Refinery  MACT  2  for  these  limits  and 
Refinery  N.SP.S  ja  monitoring 
a|)|)roai;he.s  for  Ihe  N.SP.S  PM  limit,  so 
we  evaluated  whether  il  is  nece.ssary, 
pursuant  lo  ( !AA  section  I  I2|(l)(l)j,  lo 
revise  the  inoniloi  ing  provisions  in 
Kefinery  M A(  iT  2  con.'iislenl  wilh  Ihe 
reipiiremenls  in  Keliiiery  N.SP.S  ja. 

I  he  lii.';l  .';ig,nilii:ant  ilillerence  is  in 
Ihe  a veragj ng,  limes  n.'ieil  loi  ihe 
ililleienl  operal  nig  I  iinils  Keliiiery 
N.SP.S  ja  ie(|niiesa  !t  honi  lolhng, 
averag_e  loi  the  operaling,  liinils  hii 
|iaiameli  il.  monitoi  ing  syslenis;  Kelineiy 
MA(  ;T  2  ini  hiiles  daily  aveiagjng,  ol  Ihe 
opeialing,  limits,  l  ypii.ally,  Ihe 
averaging  lime  loi  opeialing,  limil.';  i.'; 
ha.';eil  on  Ihe  ihiral  ion  ol  Ihe 
jierloi  mani.e  le.';l  used  lo  e.';lahl ish  lho.';e 
operaling  limit.';.  As  Ihe  perloimani.e 
le.';t  dnralion  i<;  .1  hour.';  (Ihree  I  honi 
le.';l  rim.';)  and  compliani.e  wilh  ihe  PM 
(or  Ni)  enii.';.';ion  limil  i;;  ha.';e(l  on  Ihe 
averag.e  emi.';sion.';  dnring  this  .1  hour 
|tei  io(l,  Ihe  mosi  ,'ip|nopriale  averag.i ng, 
period  lor  these  operaling,  limit.';  i.';  .'t 
horns.  I  Ising  a  daily  average  could  allow 
|ioor  perlormance  (i.r.'.,  coidrol 
e(pii|mienl  for  shorter  periods  (c.g.,  3 
hour  averages  that  are  higher  than  the 
PM  emi.ssions  limit  in  Refinery  N.SI’.S 
ja).  For  example,  a.ssnrno  an  operating 
limit  developed  from  a  performance  test 
has  a  value  of  1  and  that  values 
exceeding  this  level  would  .suggest  that 
the  control  system  is  not  operating  as 
well  as  during  the  performance  te.st  (i.e., 
potentially  exceeding  the  PM  emission 
limit).  If  the  control  system  is  run  for  18 
hours  operating  at  a  level  of  0.9  and  6 
hours  at  a  level  of  1.2,  the  unit  would 
be  in  compliance  with  the  daily 
operating  limit  even  though  the  unit 
may  have  6  consecutive  hours  during 
which  the  operating  limit  was  exceeded. 
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Kitdiiciii}'  tlic  <iv(;raf^iii|.;  linn;  diic.s  nol 
impact  IIm;  typc.s  ol  moiiilnr.s  (;d; 

it  mmcly  r(;(|iiirt;s  tlic  (iwiim  or  operator 
of  till!  oiiit  to  |)aY  more  carotui  attention 
to  the  A  i‘(  it )  opera  t  in)'  para  met  er.s.  We 
are  |)ro|io.sin)',  that  it  is  nece.ssary, 
pm s mint  to  ( iA  A  section  t  t  /'((l)(l)),  to 
incoi  |)orate  the  use  ol  hour  avera)’es 
rather  than  daily  aveia)'es  lor  parameter 
operat  ill)’  I  imit.'i  i n  Keli nery  M  At  IT  7  lor 
hoth  the  l‘M  and  Ni  limits,  hecaiise  this 
is  a  co.st  ellect ive  development  in 
nionitorin)’  pract ice. 

The  site  specific  ojiacity  operaliii)’ 
limit  lor  I’M  in  Kelinery  MA(  i  T  7  (lor 
miil.s  nol  elecliii)',  to  coni|)ly  with 
Kelinery  NSI’S  ))  has  a  I  hour  avera)>,in)', 
period,  hut  the  Ni  operafin)^  limits 
(which  use  opacity  monitoriii);)  have  a 
74  hour  avera)^in);  jieriod.  I'hese 
avera)^in^  jieriod.s  are  inconsistent  with 
the  duration  ol  the  performance  test, 
which  is  over  a  .'Thonr  jieriod.  We  are 
jiroposing,  |)nrsnant  tot’.AA  section 
1 1 2(d)(()),  to  incorporate  tin*  use  of  7- 
honr  averages  for  tfie  site-specific 
o])acity  operating  limit  and  the  Ni 
operating  limits  rather  than  daily 
averages  hecause  this  is  a  cost-effective 
development  in  monitoring  practice. 

We  aKso  compared  the  APCD-specific 
operating  parameters  used  in  Refinery 
MACT  2  to  those  that  we  promulgated 
for  Refinery  NSPS  Ja.  The  Refinery 
NSPS  }a  rule  includes  monitoring 
approaches  that  are  not  included  in 
Refinery  MACT  2.  These  include  the 
option  of  using  PM  GEMS  and  requiring 
BED  for  fabric  filter  control  systems. 
Adding  a  PM  GEMS  as  an  option  for 
demonstrating  compliance  with  the 
Refinery  MACT  2  PM  limit  (similar  to 
what  is  provided  in  Refinery  NSPS  Ja) 
would  not  impact  the  costs  of 
complying  with  Refinery  MACT  2 
because  sources  can  choose  whether  or 
not  to  adopt  this  monitoring  method. 
With  respect  to  BED,  there  is  only  one 
refinery  that  currently  uses  a  baghouse 
(fabric  filter)  to  control  emissions  from 
its  FCCU  (although  one  additional  unit 
has  indicated  that  it  has  plans  to  install 
a  fabric  filter  control  within  the  next 
few  years).  Under  the  existing 
requirements  in  Refinery  MACT  2 
(assuming  that  the  FCCU  currently 
operating  with  a  fabric  filter  has  not 
elected  to  comply  with  the  Refinery 
NSPS  J  PM  emission  limit  option),  it  is 
required  to  comply  with  a  site-specific 
opacity  operating  limit.  For  new, 
reconstructed,  or  modified  FCCU, 
Refinery  NSPS  Ja  requires  use  of  BED. 
While  we  generally  consider  the  BED  to 
be  superior  to  opacity  monitors  for 
ensuring  fabric  filter  control  systems  are 
operating  efficiently,  it  is  difficult  to 
determine  what,  if  any,  increment  in 
assurance  that  the  unit  is  properly 


control  led  would  Im;  acliiovcd  liy 
r(;(|iiii ill)’  tlio  oiii;  lacility  ciinciitly 
opciiit i II).’  a  lalii'ic  lillor  coiitiol  .sy.sliMii 
and  coinplyiii)’  with  a  .silo  .spccilic 
opacity  opcialiii)’,  limit  to  .’iwilcli  Ironi  a 
( !(  )M.S  to  Itl.l ).  riicmloi n,  wi:  arc 
pi  opo.si  ii)'  I  lull  it  ill  nol  imco.’aMii  y  to 
rci|niii!  till!  one  exi.'iliii)’  I't  it  it  I  willi  a 
laliric  lillei  coiitnd  .sy.’itein  to  switch 
Iroin  ( it  )M.‘>  to  a  Itl.l )  system  hecan.‘;e 
this  would  reipiiie  additional 
moniloi  iii)’,  eipiipmenl  (with  additional 
costs)  and  little  to  no  associated 
inciea.se  in  assniance  that  the  nnil  is 
jiropei  ly  controlled.  Allhon)’,h  we  are 
nol  proposiii)’  to  re(|nire  existiii)’, 
lamrces  using  a  lahric  I i Iter  to  use  MED, 
we  are  |)roposin);  to  include  Itl.l )  as  an 
o|)lion  to  t  it  )M.S;  owners  or  operators  id 
Ft  it  it )  using  lahric  filler  type  control 
systems  at  existing  sources  can  elect 
(hilt  are  not  re(|niredj  to  use  Itl.l)  in  lien 
of  COM.S  and  the  silc-specilic  opacity 
o|)eraling  limit. 

The  Refinery  N.SPS  Ja  monitoring 
reepdremeuts  for  IvSP  iiiclude  (il’MS  for 
monitoring  and  recording  the  total 
jiower  an(i  the  secondary  current  to  tlie 
entire  system.  The  current  MACT 
requires  monitoring  voltage  and 
secondary  current  or  monitoring  only 
the  total  power  to  the  APCD.  While 
these  monitoring  requirements  are 
similar,  we  consider  that  the  Refinery 
NSPS  )a  requirements  will  provide 
improved  operation  of  the  ESP.  As  the 
monitors  required  to  measme  these 
parameters  are  a  routine  part  of  ESP 
installations,  we  project  no  additional 
costs  for  monitoring  equipment.  We 
expect  that  a  new  performance  test 
would  be  needed  to  ensure  that  both 
total  power  and  secondary  current  are 
recorded  during  the  source  test.  As 
discussed  later  in  this  section,  we  are 
proposing  to  require  ongoing 
performance  tests  regardless  of  the 
monitoring  option,  so  we  are  not 
projecting  any  additional  costs  specific 
to  revising  the  monitoring  requirements 
for  ESP.  Because  the  Refinery  NSPS  Ja 
monitoring  and  operating  requirements 
for  ESP  are  expected  to  provide 
improved  performance  of  the  APCD 
with  no  incremental  costs,  we  propose 
that  it  is  necessary,  pursuant  to  CAA 
section  112(d)(6),  to  incorporate  the 
total  power  and  the  secondary  current 
operating  limits  into  Refinery  MACT  2. 

Refinery  NSPS  )a  provides  a  specific 
monitoring  alternative  to  pressure  drop 
for  jet  ejector-type  wet  scrubbers  or  any 
other  type  of  wet  scrubbers  equipped 
with  atomizing  spray  nozzles.  Owners 
or  operators  of  FCCU  controlled  by 
these  types  of  wet  scrubbers  can  elect  to 
perform  daily  checks  of  the  air  or  water 
pressure  to  the  spray  nozzle  rather  than 
monitor  pressure.  Refinery  MACT  2 


ciineiitly  excl  iide.s  these  types  ol  Control 
sy.stems  lioiii  moiiitoriii)’  pressure  drop 
hut  includes  no  speillic  iiioiiiloi  iii)'  to 
ensure  the  jet  ejectors  or  :iloiui/.i ii)’, 
spniy  iio'/.'/.le  sy.’ileius  :ue  pro|ierly 
opei .'ll ill)',  .'iiiice  projiei  hiiictioiiiii)’  ol 
the  jet  ejectors  or  :ilouii'/.iu)’,  spr.iy 
iio'/.'/.les  is  crilic.'il  to  eiisuriii).’,  these 
control  systems  operiile  iil  the  level 
coiiteiiiphiled  hy  the  MA(  !T,  some 
moiiitoi  ill)’,/ ills) lecl ion  re(|uireuieul  ol 
lhe.se  compoiieiits  is  iiecessiiry  to  eiisiire 
com  pi  ill  I  ice  with  the  14  X  it  I  I’M  or  Ni 
emi.ssioii  limit.  The  owner  or  operiitor  ol 
II  jet  ejector  type  wet  sci  nhher  or  ol  her 
ty|ie  of  wet  .sci  nhher  e(piip|ied  with 
iilonii/.i  11)’ spray  no/./.les  should  he 
|ierlormi II)’  routine  checks  ol  these 
syslems,  such  as  the  daily  checks  of  the 
air  or  water  pre.ssnre  to  the  spray 
nozzles,  as  reipiired  in  Kefiiiery  N.SP.S 
ja.  These  daily  checks  are  consistent 
with  good  ojieralional  practices  for  wet 
.sernhhers  and  should  not  add 
significant  Inirden  to  the  FCCU  wet 
.scrubber  owner  or  operator.  I'or  tliese 
reasons,  we  propose  it  is  necessary  to 
reejuire  owners  or  operators  of  a  jet 
ejector-type  wet  scrubber  or  other  type 
of  wet  scrubber  equipped  with 
atomizing  spray  nozzles  to  perform 
daily  checks  of  the  air  or  water  pressure 
to  the  spray  nozzles  pursuant  to  CAA 
section  112(d)(6). 

Finally,  in  our  action  promulgating 
Refinery  NSPS  Ja,  we  noted  that,  even 
with  improved  monitoring  methods, 
periodic  source  testing  is  needed  to 
verify  the  performance  of  the  control 
system  as  it  ages.  In  Refinery  NSPS  )a, 
annual  performance  demonstrations  are 
required  for  new  sources.  FCCU  subject 
to  Refinery  MACT  2  as  new  sources 
would  also  be  subject  to  Refinery  NSPS 
Ja  and  would  have  to  comply  with  the 
annual  testing  requirements  in  Refinery 
NSPS  Ja.  However,  Refinery  MACT  2 
does  not  include  periodic  performance 
tests  for  any  FCCU.  We  considered 
adding  an  annual  testing  requirement 
for  FCCU  subject  to  Refinery  MACT  2. 
The  annual  nationwide  cost  burden 
exceeds  $1  million  per  year  and  we 
project  only  modest  improvement  in 
control  performance  resulting  from  the 
performance  demonstrations.  We 
considered  requiring  FCCU  performance 
tests  once  every  5  years  [i.e.,  once  per 
title  V  permit  period).  The  nationwide 
annual  cost  of  this  additional  testing 
requirement  for  FCCU  is  projected  to  be, 
on  average,  $213,000  per  year.  We 
consider  this  to  be  a  reasonable 
minimum  frequency  for  which  affected 
sources  should  demonstrate  direct 
compliance  with  the  FCCU  emission 
limits  and  that  this  cost  is  reasonable. 
Therefore,  we  propose  that  it  is 
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iioccssiiiy,  |)iirsiii'iiit  li)(iAA  sccliiiii 
I  I  7(d)(l>),  1(1  r(;(|iiii(;  it  pci  loi  iiiiiiico  Ic.sl 
mice  every  !i  yeiim  liir  iill  l''(  i(  !l  I  iiiidei 
III  Keiiiiei  y  MAI  i'l'  7. 

(  hyniiit  I  lAI’  Keliiiei  y  MAI  i  I'  7.  iiMi.s 

I  !l  )  e.'i  ii  .sill mi'iile  liii  iiifsiiiii.  MAI*  iiiid 
e.sliililislies  nil  emissiiiii  limit  iil  lillll 
ppiiiv  I  il  )  (dry  liiisi.s).  .'imne  I'l  !l  !l  I, 
relei  red  In  ns  i.miiplele  ciimliiislimi 

I'l  il  il  I,  employ  excess  ox  yj’eii  in  I  lie 

II  !l  !l  I  lej'eiieinloi  nml  nre  nlile  lo  meel 
lliis  emis.sioii  limit  witlioiit  the  need  ioi 
n  po.sl  coiiiliiisl ion  device.  I  )lliei  hi  il  il  I, 
relei  red  lo  ns  pnriini  comlinsl ion  h'l  il  il  I, 
do  not  siipjily  enon)'li  nir/oxyy,en  lor 
coniplele  comlinsl  ion  oi  llie  coke  lo  I  il )  > 
nnd,  llierelore,  |irodiice  n  si)',ni licniil 
(|iinntily  oi  Iil)  in  llie  re^'eiiernlor 
exiiniisl.  I’nrIinI  coniliiislioii  h'liliUnre 
lypicnily  lollowed  hy  n  post  comlmst ion 
imil,  commonly  relerred  to  ns  n  ( i( ) 
lioiler,  to  liiirii  the  ( i( )  in  the  ref^enenitor 
exhnnsi  in  order  lo  meel  the  r>l)l)  |)pmv 
(iO  limit  (nnd  to  recover  n.seini  lient 
Iroin  lh(!  exhnnsi  sirenm). 

In  onr  review  ol  Refinery  NSRS  J,  we 
conducted  n  review  of  state  and  local 
regulations  affecting  refineries  to 
identify  control  strategies  to  reduce  (iO 
emissions  or  VOCi  emissions  from 
refinery  sources  (see  Review  of  VOC 
Emission  Sources  at  Refineries, 

December  14,  2005,  Docket  Item 
Number  EPA-HQ-OAR-2007-0011- 
0043).  We  also  conducted  a  review  of 
federal,  state  and  local  regulations 
affecting  refineries  to  identify  control 
strategies  to  reduce  CO  emissions  from 
refinery  sources  (see  Review  of  CO 
Emission  Sources  at  Refineries, 
December  22,  2005,  Docket  Item 
Number  EPA-HQ-OAR-2007-0011- 
0044).  We  did  not  identify  any 
developments  in  practices,  processes 
and  control  technologies  to  reduce  CO 
or  VOC  emissions  from  FCCU  as  part  of 
the  review  of  Refinery  NSPS  J,  and  we 
have  not  identified  any  developments  in 
practices,  processes  and  control 
technologies  for  FCCU  that  would 
reduce  organic  HAP  since  promulgation 
of  Refinery  MACT  2.  We  are  proposing 
that  it  is  not  necessary  to  revise  the 
regulatory  provisions  for  organic  HAP  in 
the  current  MACT  standards  for  FCCU, 
pursuant  to  CAA  section  112(d)(6). 

Inorganic  HAP.  As  mentioned 
previously.  Refinery  MACT  2  includes  a 
CO  emission  limit  of  500  ppmv. 
Although  this  limit  is  expressly 
provided  as  a  limit  addressing  organic 
HAP  emissions,  this  emission  limit  is 
also  expected  to  limit  the  emissions  of 
oxidizahle  inorganic  HAP,  such  as  HCN. 
That  is,  the  CO  concentration  limit  was 
developed  as  an  indicator  of  complete 
combustion  for  all  oxidizable  pollutants 
typically  found  in  exhaust  gas  from  the 
k’CeU  regenerator  operated  in  partial 


liiini  iniidn.  Wc  iiiili;  th.it  I II  iN 
ciiiicciiliiiliiiii.s  ill  hi  il  !l  I  ii;gciH;riil(ir 
cxhiiii.sl  with  hi)4i  I  il  )  htvnl.s  iil.sii  hiivit 
hig,h  I  II  iN  ( :iiii(:i;iil  1  ill  inns  nnd  I  hill  I  II  iN 
(.iincnnliiiliiins  in  Ihn  rngnnniiiliii 
nxhiinsi  Iniin  i:iiin|ih!ln  l.llnlllll.■.lilln 
h'l  il  il  I  (lliii.sn  innniini’  Ihn  iillll  |i|iinv  I  il  ) 
liniil  wilhiinl  Ihn  nnnd  hii  ii  |iii.sl 
(.iiinlin.sliiin  dnvicn)  iirn  nnii.h  hiwni 
I  him  I  hiisn  liiiin  |iiii  liiil  Inn  n  h'l  il  il  I  pi  iin 
1(1  il  pit.'il  ciimhn.stiim  dnvicn.  Thii.s,  wn 
( :i nisi dni  t  hill  I hn  I  il  )  nmis.siini  liniil  iifsii 
iii.I.s  ii.s  il  .sill  III)', iiln  hn  Ihn  (.iiiiIkiI  nl 
iixidi/.iihln  i niny^iinic  1 1  Al*.  .such  iis  I II  iN. 

rhn  .siniicn  In.sl  diil.i  Innn  Ihn  II  iR 
nllinl  rnvniilnd  Ihiil  I II  iN  nmissions  Innn 
h'l  il  il  I  iirn  (',rniilnr  lliiiii  |irnvi(nis  In.sls 
i ndiciilnd,  piiilicnhii  ly  hn conipinin 
comhiisl ion  h'l  il  il ).  Thn  incnsisn  in  I II  iN 
nmi.ssioii.s  wiis  oh.sni  vnd  :il  iinils  ninnliiig 
lower  NOx  niiiissioii  limits,  which  h;ivn 
rncniilly  hnnii  rncpiirnd  hy  coiisnni 
decrees,  state  and  local  re(|nireinents 
and  Refinery  N.SP.S  |;i.  The  higher  IKiN 
emi.ssions  from  complete-combustion 
FCCU  a])pear  to  be  directly  related  to 
oj)erational  changes  made  in  efforts  to 
meet  the.se  lower  NOx  emi.ssion  limits 
(e.g.,  reduced  excess  oxygen  levels  in 
the  regenerator  and  reduced  regenerator 
bed  temperatures).  These  higher  HCN 
emissions  were  only  observed  in 
complete-combustion  FCCU;  FCCU  that 
operated  in  partial  hum  mode  followed 
by  a  CO  boiler  or  similar  post¬ 
combustion  device  had  significantly 
lower  HCN  emissions  subsequent  to  the 
post-comhustion  device. 

Based  on  our  review  of  the  available 
ICR  data  and  the  technologies  used  in 
practice,  we  considered  establishing 
specific  emission  limits  for  HCN.  In 
order  to  comply  with  emission  limits  for 
HCN,  owners  or  operators  of  complete- 
comhustion  FCCU  would  either  have  to 
operate  their  FCCU  regenerator  at 
slightly  higher  temperatures  and  excess 
oxygen  concentrations  (to  limit  the 
formation  of  HCN  in  the  regenerator)  or 
employ  a  post-comhustion  device  or 
thermal  oxidizer  to  destroy  HCN 
exhausted  from  the  FCCU  regenerator. 
However,  each  of  these  options  comes 
with  significant  secondary  energy  and 
environmental  impacts.  First,  both  of 
these  control  strategies  would  yield  a 
significant  increase  in  NOx  emissions. 
We  anticipate  that  most  FCCU  owners 
or  operators  would  have  to  install  a 
selective  catalytic  reduction  (SCR) 
system  to  meet  their  NOx  emission 
limits,  if  applicable.  Operation  of  the 
SCR  would  have  energy  impacts  and 
may  have  additional  secondary  PM2,.<5 
impacts  (associated  with  ammonia  slip 
from  the  SCR).  We  expect  that 
modifying  the  regenerator  operating 
characteri.stics  is  the  most  cost-effective 
option,  although  installing  and  using  a 


tliiMiiiiil  iixi(li/.(;r  may  liii  imcc.s.sary, 
il(i|iiai(lin)>  (III  tin;  ii|ii;i at ioiial 
cliarai.lcri.slic.s  iil  IIk;  r(;g,(;iii;ial(ir  and  tin; 

I II  iN  (.(iiilnil  i(;(|iiir(;iii(;iil.  I  l.■.illg,  a 
llii;iiiial  (ixiili/.i;i  to  Iroal  I'l  il  il  I 
ii;|',i;iiiiialiii  nxliaii.sl,  a  g,a;;  .slrnaiii  llial 
lia.'.  Iiiiiil(;il  linaliiig,  valiiii  (iIik;  In  llii; 
alniaily  Inw  I  il  )  i.iiii(.iinlialiiin.s|  winild 
III)  miK.li  iiiiiio  i;x|ii;ii.‘iivii  ami  wiiiild 
liavo  addil  iiiiial  i;ii(;r)>,y  and  .■;(;( .i indary 
im|iai:l.‘;  as.Mii.ialnd  willi  llm  auxiliary 
IiidI  nnndod  liii  Ihn  dnvicn,  as  (.iim|iarn(l 
III  iiiiidilyiii)’,  rngnni;ialiii  ii|inialin)> 
ciindil  inns. 

Wn  lii.sl  |ini  l(ii  nin(l  a  •aacnniii)', 

.'inaly.si.s  iil  llii;  ini|)a(:ls  nl  making,  nnly 
(i|inial  innal  (:lian|'i;s  In  1 1  in  I'l  il  il  I  with 
thn  hig,h(;sl  I II  iN  cnniaintialiims.  II  this 
cnnlrnl  (i|ilinn  i.s  mil  cnsl  niinclivn  Ini 
thi;sn  I'l  i(  il  I,  il  wnnid  nnt  lin  cnsl 
niinclivn  for  imils  that  have  Inwnr  1 1(  iN 
c(mc(;nlrat  ions  and  Inwnr  1 1(  iN 
nmissions.  Similarly,  if  operating 
changes  in  tin;  FCtiU  regenerator  alom; 
an;  not  cost  (dfeclive,  then  we  can 
a.ssinne  tliat  installing  a  thermal 
oxidizer  to  achieve  this  same  level  of 
IKiN  emi.ssion  reductions  would  also 
not  be  cost  effective.  We  calculated  the 
cost  of  changing  the  regenerator 
parameters  and  adding  an  SCR  for  the 
FCCU  with  the  highest  HCN  emissions 
rate  reported  in  the  ICR,  which  is  an 
annual  emissions  rate  of  460  tpy.  This 
is  also  the  largest  FCCU  in  operation  in 
the  United  States  and  its  territories. 

Based  on  the  size  of  this  unit,  we  project 
that  an  SCR  would  be  expected  to  cost 
approximately  $13-million  and  have 
annualized  costs  of  approximately  $4.0- 
million/yr.  Thus,  if  the  HCN  emissions 
can  be  reduced  by  95  percent,  the  cost 
effectiveness  would  be  approximately 
$9,000  per  ton  of  HCN.  A  smaller  FCCU 
had  similar  HCN  concentrations  and 
annual  HCN  emissions  of  141  tpy.  Based 
on  the  size  of  this  unit,  we  project  an 
SCR  would  be  expected  to  cost 
approximately  $  7-million  and  have 
annualized  costs  of  approximately  $1.5- 
million/yr.  Assuming  a  95-percent 
reduction  in  HCN  emissions,  the  cost 
effectiveness  would  be  approximately 
$11,000  per  ton  of  HCN.  The  second- 
highest  emitting  FCCU  was  larger  than 
this  unit,  but  had  lower  HCN 
concentrations.  This  third  unit  had 
emissions  of  184  tpy.  Based  on  the  size 
of  this  unit,  we  expect  that  an  SCR 
would  cost  approximately  $9-million 
and  have  annualized  costs  of 
approximately  $2.2-million/yr. 
Assuming  a  95-percent  reduction  in 
HCN  emissions,  the  cost  effectiveness 
would  be  approximately  $12,600  per  ton 
of  HCN. 

These  costs  are  for  the  FCCU  with  the 
largest  HCN  emissions  and  the  lowest 
control  cost  (assuming  operational 
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changes  alone  are  insufficient  to 
significantly  reduce  HCN  emissions), 
and  the  average  cost  effectiveness  for 
these  units  exceeds  $10,000  per  ton 
HCN  emissions  reduced.  Based  on  the 
economies  of  scale  and  considering 
lower  HCN  concentrations  for  all  other 
units,  the  costs  per  ton  of  HCN  removed 
for  a  nationwide  standard  would  be 
higher.  If  a  post-combustion  device  is 
needed  to  achieve  a  specific  HCN 
emissions  limit,  the  costs  would  be  even 
higher. 

Based  on  the  cost,  secondary  energy 
and  secondary  environmental  impacts 
of  an  HCN  emission  limit  beyond  that 
achieved  by  the  CO  emission  limit  as  a 
surrogate  for  HCN,  we  are  proposing,  at 
this  time,  that  it  is  not  necessary, 
pursuant  to  CAA  section  112(dK6),  to 
revise  the  MACT  standard  to  establish  a 
separate  HCN  standard.  As  ovu 
understanding  of  the  mechanisms  of 
HCN  and  NOx  formation  improves  and 
as  catalyst  additives  evolve,  it  may  be 
possible  to  achieve  both  low  NOx  and 
low  HCN  emissions  without  the  use  of 
an  SCR  and/or  post-combustion 
controls.  However,  at  this  time  our  test 
data  indicate  an  inverse  correlation 
between  these  two  pollutants.  The  three 
facilities  with  the  highest  HCN 
concentrations  were  the  facilities  with 
the  lowest  NOx  concentrations,  all  of 
which  were  below  20  ppmv  (dry  basis, 
0-percent  excess  air)  during  the 
performance  tests.  While  a  20  ppmv 
NOx  limit  may  be  achievable,  we 
anticipate  that  further  reducing  the  NOx 
iKiw  source  performance  limits  for 
FC(]U  would  either  increase  PM?  ^ 
secondary  emissions  (via  tlu!  u.s(!  of  an 
SCR  and  its  as.sociated  ammonia  slip)  or 
iiirtlier  increase  1 1(  !N  emissions  (if 
comlinslion  controls  are  used). 

I.,  CKl)  Process  Vcnils 

A  (  ;KI  )  is  designed  to  reloriii  (/.fs, 
cliang,e  tlie  cliendcal  stroctnre  olj 
naplillia  into  lM)>lier  oclaoe  aroinalics. 
riio  rctorniing,  ptocess  uses  a  plaliiooii 
oi  liiinclid  (c./;..  plalinoin  and  rlnniiimd 
calaivst  iiialerial.  .Siimll  aiiioioils  ol  coke 
deposil  on  llie  calalysl  dorio)',  llie 
cal.dylic  le.iclion  and  lids  coke  is 
Ino  iied  oil  Ihe  calalysl  lo  re)>eneriile 
( :alal  ysl  acl  i  vil  y .  'l  l i ere  are  I  In  ee  I  y|  te.s  ol 
( iPI  I  classiii(sl  liy  ditlereoces  in  liow  lln; 
ninis  ail)  desi]',ned  and  operaled  lo  eileci 
leioriniii);  calalysl  i())'eneralion.  .Send 
reg,eneral ive  relorndnj'  is  cli;nacleri/.ed 
Ity  sinillin)’  down  Ihe  relorndng  nidi  al 
specified  iiilervals,  oral  llie  operaloi ’s 
convenience,  lor  in  siln  calalysl 
regeneral  ion.  Send  regeneralive  (iKI  I 
ly|)ically  regenerate  calalysl  once  every 
{{  lo  10  months,  with  Ihe  regeneration 
cycle  lasting  ap|)roximately  2  weeks. 
Cyclic-regenerc'ition  reforming  is 


characterized  by  continuous  or 
continual  reforming  operation  with 
periodic  (but  frequent)  regeneration  of 
catalyst  in  situ  by  isolating  one  of  the 
reactors  in  the  series,  regenerating  the 
catalyst,  then  returning  the  reactor  to 
the  reforming  operation.  The 
regeneration  of  the  catalyst  in  a  single 
reactor  may  occur  numerous  times  per 
year  (e.g.,  once  a  month),  and  the 
regeneration  of  each  reactor  may  take  3 
to  5  days  to  complete.  Continuous- 
regeneration  reforming  units  use  moving 
catalyst  bed  reactors  situated  vertically 
(which  is  why  they  are  often  referred  to 
as  platforming  units).  Catalyst  flows 
down  the  series  of  reactors.  At  the 
bottom  of  the  last  reactor,  catalyst  is 
continually  isolated  and  sent  to  a 
special  regenerator.  After  regeneration, 
the  regenerated  catalyst  is  continually 
fed  to  the  first  (top)  reactor.  Thus, 
continuous-regeneration  reforming  units 
are  characterized  by  continuous- 
reforming  operation  along  with 
continuous-regeneration  operation. 

The  catalytic  reforming  reaction  is 
performed  in  a  closed  reactor  system; 
there  are  no  emissions  associated  with 
the  processing  portion  of  the  CRU. 

There  is  a  series  of  emission  points 
associated  with  the  CRU  catalyst 
regenerator.  Regardless  of  the  type  of 
CRU  used,  there  is  a  series  of  steps 
conducted  to  effect  catalyst 
regeneration.  These  steps  are:  (1)  Initial 
depressurization/purge;  (2)  coke  burn- 
off;  (3)  cataly.st  rejuvenation;  and 
(4)  reduction/final  purge.  The  primary 
emissions  during  the  depressurization/ 
])urge  cycle  are  organic  HAI*.  Inorganic 
HAP,  ])redominalely  HCl  and  chlorine, 
are  emitted  during  the  coke  hnrn-off  and 
rejuvenation  cycles.  The  I'ednction 
purge  is  mo.slly  inert  materials  (nitrogen 
and/or  hydrogen).  Kelineiy  MACT  2 
coiilaiiis  organic  1 1 AP  emission  limils 
lor  Ihe  (lepre.ssnri/.al ioii/jmige  cycle 
(pnifpiig,  prior  to  coke  Imrii  oil)  and 
inoi|>,aiiic  I  lAP  eiiiis.sioii  limils  lor  the 
coke  hin  ii  oil  and  calalysl  rejn  venal  ion 
cycles.  (  )ni  lechnoloj',y  review, 

.smiimai  i'/.ed  helow,  considei.s  eai.li  o! 
these  emission  limils  separately.  I'oi 
addilioiial  details  on  Ihe  lechmiloj;y 
leview  lor  (  iPI  I,  .see  '/'rc/nuz/r/gy  lirvirw 
Mi-nioniniliiin  fni  ( iahilvlii  Hrfoi iiiiiij', 

I  hiil;;  (il  I’t'lioli'iiin  irs  in  I  )ockel 

II )  Nnmher  Id’A  I  K, J  OAK  2011)  0I.»2. 

( t/goM/c  IIAT.  Kelineiy  MACT  2 
loipiiios  Ihe  owner  or  opei.itm  lo 
comply  with  either  a  OM  perceni 
lodnclion  oi  '!'( )( i  or  non  methane  T( )( i, 
or  an  onllel  conceniration  of  20  ppmv 
or  less  (dry  basis,  as  hexane,  corrected 
lo  .'{-|)ercenl  oxygen).  'I'he  emission 
limits  for  organic  1  lAP  for  Ihe  ( '.Kt )  do 
not  apply  to  emi.ssions  from  process 
vents  during  depre.ssnring  and  purging 


operations  when  the  reactor  vent 
pressure  is  5  psig  or  less.  Control 
technologies  used  include  directing  the 
purge  gas  directly  to  the  CRU  process 
heater  to  be  burned,  recovering  the  gas 
to  the  facility’s  fuel  gas  system,  or 
venting  to  a  flare  or  other  APCD.  The 
pressure  limit  exclusion  was  provided 
to  allow  atmospheric  venting  of  the 
emissions  when  the  pressure  of  the 
vessel  fell  below  that  needed  to 
passively  direct  the  purge  gas  to  the 
APCD  (most  commonly  the  CRU  process 
heater  or  flare). 

We  did  not  identify  any  developments 
in  practices,  processes  and  control 
technologies  for  reducing  organic  HAP 
emissions  from  CRU.  However,  as  noted 
in  section  IV. A. 2  of  this  preamble,  we 
are  proposing  to  amend  the  pressure 
limit  exclusion  pursuant  to  CAA 
sections  112(d)(2)  and  (3)  to  clarify  that 
this  limit  only  applies  during  passive 
vessel  depressuring.  Also,  as  described 
in  section  IV.A.3  of  this  preamble,  we 
are  proposing  revisions  to  Refinery 
MACT  1  and  2,  pursuant  to  CAA 
sections  112(d)(2)  and  (3),  to  ensure 
flares  used  as  APCD  meet  the  required 
destruction  efficiency,  which  includes 
flares  used  to  control  the  organic  HAP 
emissions  from  the  CRU 
depressurization/purge  vent  streams. 

Inorganic  HAP.  Refinery  MACT  2  uses 
HCl  as  a  surrogate  for  inorganic  HAP 
diiring  the  coke  hurn-off  and 
rejuvenation  cycles.  Refinery  MACH'  2 
requires  owners  or  operators  of  existing 
semi-regenerative  CKU  to  reduce 
uncontrolled  emissions  of  I ICI  hy  02- 
percent  hy  weight  or  to  a  conceniration 
of  .30  ppmv  (dry  basis,  corrected  lo  3- 
percenl  oxygen)  din  ing  Ihe  coke  hnrn 
oH  and  rejn  venal  ion  cycles.  ( Iwners  or 
operalorsol  new  semi  regeneralive 
(  ;KI  I,  new  or  exisling  cyclic  ( iKI  I,  or 
new  or  ex  isl  ing,  coni  in  nous  (  !KI  I  are 
re(|niic(l  lo  leihice  iiiicoiiIioIIikI 
cmi.s.sion.s  oi  1 1(  il  liy  0'/  iiorcciil  hy 
wci)’,hl  or  lo  a  coiicciilral  ion  oi  III  |i|imv 
(dry  ha;as,  correclcil  lo  3  |ierceiil 
oxygen)  diiriiig,  Ihn  coke  Imrii  oil  and 
iirjii  venal  ion  cycles.  Tech noloj'ies  ie;ed 
lo  achieve  lhe.se  liinil.s  include  canslic 
spray  injeclion,  wel  .sernhhers,  and  solid 
aiksorplion  .sy.slenis.  We  condncled  a 
lechnohig,y  review  lor  ( iKI  I  hy  reviewing, 
Ihe  l(  IK  responses  and  scieni ilic 
lilerainre.  We  did  nol  idenliryany 
developmenis  in  praclices,  processes 
and  conirol  lechnologies  lor  reducing 
inorganic  HAP  emissions  Iroiii  ( IKI  I.  We 
are  projiosing  I hal  il  is  nol  neces.sary  lo 
revise  Ihe  current  inorganic  HAP  M A( iT 
.standards  for  OKU,  |mrsnanl  toUAA 
.section  1 12(d)(()). 
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c.  SRU  Process  Vents 

Most  sulfur  recovery  plants  at 
petroleum  refineries  use  the  Claus 
reaction  to  produce  elemental  sulfur.  In 
the  Claus  reaction,  two  moles  of 
hydrogen  sulfide  (HjS)  react  with  one 
mole  of  SO2  in  a  cataljdic  reactor  to 
form  elemental  sulfur  and  water  vapor. 
Prior  to  the  Claus  reactors,  one-third  of 
the  H2S  in  the  sour  gas  feed  to  the  sulfur 
plant  must  he  oxidized  to  SO2  to  have 
the  correct  proportion  of  H2S  and  SO2 
for  the  Claus  reaction.  This  oxidation 
step  is  performed  in  the  “Claus  burner.” 
The  remaining  gas  stream,  after  the 
elemental  sulfur  is  condensed,  is 
referred  to  as  “tail  gas.”  HAP  emissions 
in  tail  gas  from  sulfur  recovery  plants 
are  predominately  COS  and  CS2,  which 
are  primarily  formed  as  side  reactions  of 
the  Claus  process. 

Refinery  MACT  2  contains  HAP 
standards  for  SRU  that  were  based  on 
the  Refinery  NSPS  J  SO2  and  reduced 
sulfur  compounds  emission  limits. 
Refinery  NSPS  J  includes  an  emission 
limit  of  300  ppmv  reduced  sulfur 
compounds  for  a  reduction  control 
system  not  followed  by  an  incinerator, 
and  an  emission  limit  of  250  ppmv  SO2 
(dry  basis,  0-percent  excess  air)  for 
oxidative  control  systems  or  reductive 
control  systems  followed  by 
incineration.  These  Refinery  NSPS  J 
limits  apply  only  to  Claus  sulfur 
recovery  plants  with  a  sulfur  recovery 
ca])acity  greater  than  20  long  tons  per 
day  (l/l'D).  The.se  emission  limits 
ellectively  recjuired  sidfur  recovery 
plants  to  achievi!  OO.O-percent  sulfur 
|•ecovery. 

Kijfiuery  MA(  i'l’  2  dcifiiies  .SKI )  as  a 
process  iiiiil  llial  recovtas  eleiueutal 
siiHur  li'oiu  gases  llial  contain  reduced 
sulliir  coinpoiiiids  and  oilier  polliilauls, 
usually  liy  a  vapor  phase  catalytic 
reaction  ol  sulliir  dioxide  and  hydiogen 
sill  I ide  (see  'll)  ( il'  K  ()!t.  1 1)70),  This 
deliiiilioii  specilically  exi. hides  siilhir 
lecovery  processes  that  do  not  recover 
eleiiieiilal  sid  hii ,  .such  as  the  I .(  )  (  iA  I  II 
prill. ess,  hut  does  iiol  iiece.ssarily  liiiiit 
appi ii .ahi I i I y  to  (  ilaiis  .SKI  I.  Keliiiery 
MAC  ;T  7.  rei|uires  owiier.s  nr  operators  ol 
an  .SKI  I  that  i.s  .siihieci  to  Keliiiery  N.SI'.S 
I  to  meet  the  Keliiiery  N.SI'.S  )  liiiiils. 

(  )wiiers  or  operator!;  ol  an  .SKI  I  that  is 
not  laihjeci  to  Keliiiery  N.SI’.S  |  can  elect 
to  meet  the  eniission  liniil!;  in  Keliiiery 
N.SI'.S  I  or  meet  a  reduced  ladhn 
coniponnd  liniil  ol  .’tOI)  ppmv  (dry  hirsis, 
0  perciiiil  excess  air)  reg, aidless  ol  I  hi; 
type  oi Control  system  or  tlu;  |)re.s(;nce 
of  an  iuciiuiralor.  thdike  Keliiiery  N.SI’.S 
I,  Keliiiery  MACT  2  does  mil  h;ive  a 
capacity  a|)plical)ility  limit,  so  this  31)1) 
ppmv  reduced  sulfur  com|)ound  limit  is 


applicable  to  all  SRU  (as  that  term  is 
defined),  regardless  of  size. 

Upon  completion  of  our  technology 
review  for  Refinery  NSPS  J,  we 
promulgated  Refinery  NSPS  Ja,  which 
includes  new  provisions  for  the  sulfur 
recovery  plant.  First,  Refinery  NSPS  Ja 
limits  are  now  applicable  to  all  sulfur 
recovery  plants,  not  just  Claus  sulfur 
recovery  plants.  Second,  emission  limits 
were  added  for  sulfur  recovery  plants 
with  a  capacity  of  20  LTD  or  less,  to 
require  new,  small  sulfur  recovery 
plants  to  achieve  a  target  sulfur  recovery 
efficiency  of  99-percent.  These  limits 
are  a  factor  of  10  higher  than  the 
emission  limits  for  larger  sulfur 
recovery  plants  (i.e.,  3,000  ppmv 
reduced  sulfur  compounds  for  a 
reduction  control  system  not  followed 
by  an  incinerator  and  2,500  ppmv  SO2 
for  oxidative  control  systems  or 
reductive  control  systems  followed  by 
incineration).  Refinery  NSPS  J  did  not 
include  emission  limits  for  these 
smaller  sulfur  recovery  plants.  Third, 
new  correlations  were  introduced  to 
provide  equivalent  emission  limits  for 
systems  that  use  oxygen-enriched  air  in 
their  Claus  burner. 

The  technology  review  conducted  for 
Refinery  NSPS  J  focused  on  SO2 
emissions.  Under  our  current 
technology  review  for  Refinery  MACT  2, 
we  considered  the  developments  in 
practices,  processes  or  control 
technologies  identified  in  the  Refinery 
NSPS  J  technology  review  as  they 
])ertain  to  HAP  emi.ssions  and  the 
existing  Refinery  MACT  2  requirements. 

We  considei'ed  the  new  Reiiueiy 
N.SI'.S  ja  li)iiil.s  lor  small  sulliir  I'ecoveiy 
plants.  While  Kefiiieiy  N.SI’.S  )a 
estahlishes  criteria  |iolliilaiil  emission 
limits  lor  tliiise  smaller  snlliir  recovery 
plants  that  were  previously  miregiilateil 
loi  such  emissions,  1 1 lese  sources  are 
.ilre.idy  covered  iimlei  Keliiiery  M  At  IT 
2.  Keliiiery  MA(!r2  reipiiie!;  these  .SKI  ) 
to  meet  a  Itlll)  ppmv  reduced  sidim 
com|ioimd  limit,  which  i;;  more 
!;l I  iiig,eiil  than  the  .'1,(1011  ppmv  limit 
e;;lahl ished  in  Keliiiery  N.SI’.S  |;i. 

We  afso  considered  the  new 
( .01 1 elat ioii!!  in  Keliiiery  N.SI’.S  |a  loi 
.SKI  I  that  use  oxygen  eniii.hed  air  in 
Iheii  ( il.im;  hill  iier.  in  I  he  technology 
review  nnder  Keliiiery  N.SI’.S  ),  we 
idenlilied  a  chang,e  in  |)r;iclice  in  the 
operation  oi  certain  ( il.'iii!;  .SKI  I.  At  the 
lime  we  pronmig.aled  Keliiiery  MA(  I  T  2, 
we  .'rssnnied  th:it  all  nnils  were  irsing, 
anihient  ;iir  in  tin;  ( ilans  hiirnei ,  and  we 
estahlished  the  same  emi.ssion  limits  as 
in  Keliiiery  N.SI’.S  ).  Now,  however,  wi; 
nnderslaiid  that  some  lacilitiiis  :ire  using 
oxygiiii-enriched  air.  This  piactice 
lowiii's  the  amount  of  inert  gases 
iiiti'odnced  into  the  .SKI)  and  improves 


operational  performance  and  reliability 
of  the  sulfur  recovery  plant.  Air  is 
approximately  20.9  percent  by  volume 
oxygen  and  79.1-percent  inert  gases 
(predominately  nitrogen  with  1 -percent 
argon  and  other  inert  gases).  The  inert 
gases  introduced  in  the  Claus  burner 
become  a  significant  portion  of  the 
overall  tail  gas  flow.  When  oxygen 
enrichment  is  used  in  the  Claus  burner, 
there  are  fewer  inert  gases  in  the  tail  gas 
and  a  lower  overall  tail  gas  flow  rate. 

The  same  molar  flow  rate  of  reduced 
sulfur  compounds  will  be  present  in  the 
tail  gas,  but  without  the  additional  flow 
of  inerts  from  the  ambient  air,  the 
concentration  of  the  reduced  sulfur 
compounds  (or  SO2)  in  the  tail  gas  is 
higher. 

In  developing  Refinery  NSPS  Ja,  we 
included  a  correlation  equation  that 
facilities  can  use  to  adjust  the 
concentration  limit  based  on  the 
enriched-oxygen  concentration  used  in 
the  Claus  burner.  This  equation  is 
designed  to  allow  the  same  mass  of 
emissions  for  these  units  as  is  allowed 
for  units  using  only  ambient  air.  That  is, 
the  emission  equation  establishes  a 
concentration  limit  for  units  using 
oxygen  enrichment  so  that  the  mass 
emissions  from  the  unit  do  not  exceed 
the  mass  emissions  allowed  under  the 
250  ppmv  SO2  (or  300  ppmv  reduced 
sulfur  compounds)  emissions  limits  in 
Refinery  NSPS  J  and  in  Refinery  MACT 
2.  The  new  equation  in  Refinery  NSPS 
)a  for  large  sulfur  recovery  plants  (those 
with  sulfur  recovery  greater  than  20 
LTD)  ])r()vide.sau  e(juivaleut  uuiss 
emissions  late  of  I'educed  sulfur  IIAP 
li'oiii  the  .SKI)  as  i.s  currently  reipiired  in 
Kefineiy  MA( IT  2  while  allowing  a 
practice  that  improves  tin;  operational 
leliahility  ol  the  iiiiit.  There  are  no  costs 
to  |)roviding,  this  option  ioi  units  using 
oxygen  ein  iched  air  hecanse;  (  I )  It  is  an 
option  that  the  owner  or  operator  can 
elect  to  meet  iieileail  ol  the  xisliiig  2))ll 
ppmv  .')(  )>  emi!;sjoiis  limit  ami  (2.) 
owners  01  operator!:  oi  .'IKI  I  that  icse 
oxyi'eii  eiiricheil  air  are  expected  to 
already  loiiliiiely  moiiilor  the  inlet  aii 
uxv)',eii  com.eiilral  ion  lor  operational 
|)nrpo!;e!i.  Therelore,  we  are  propo!.ing, 
that  it  i!i  nece!i!:ary,  pnr!.nanl  lotiAA 
!;eclion  I  I  2|d  ||li),  to  amend  Kelim!i  y 
M  At  rr  2  !;nllnr  recovery  reqniremeni!:  Ii 
inchide  llo!;  equation  that  addre!;ses  the 
n!:e  ol  oxyi’en  enriched  air  as  a 
developmeni  in  |iraclice  in  .SKI  I  process 
operations. 

The  eniission  limit!;  lor  l;irg,e  snilnr 
recovery  pl.nils  (those  with  siilhir 
Kicoviiiy  gnsiter  th:ni  20  LTD)  in 
Kiilinery  N.SI’.S  ja  ;ire  ecpiivalent  to  Ihosi 
ill  Kefineiy  MAC'I’  2.  We  an;  iirojiosing 
to  ;illow  owiuirs  or  opiiralors  snhject  to 
Kefineiy  N.SI’.S  ja  limits  forsnlfnr 
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recovery  plants  with  a  capacity  greater 
than  20  LTD  to  comply  with  Refinery 
NSPS  Ja  as  a  means  of  complying  with 
Refinery  MACT  2. 

We  have  not  identified  any  additional 
developments  in  practices,  processes  or 


control  technologies  for  HAP  from  SRU 
since  development  of  Refinery  NSPS  Ja. 


C.  What  are  the  results  of  the  risk 
assessment  and  analyses? 

1.  Inhalation  Risk  Assessment  Results 

Table  10  of  this  preamble  provides  an 
overall  summary  of  the  results  of  the 
inhalation  risk  assessment. 


Table  10— Petroleum  Refining  Source  Sector  Inhalation  Risk  Assessment  Results 


Maximum  individual  cancer  risk 
(-in-1  million)® 

Estimated  population  at 
increased  risk  levels  of  cancer 

Estimated  annual 
cancer  incidence 
(cases  per  year) 

Maximum  chron¬ 
ic  non-cancer 
TOSHI  b 

Maximum  screening  acute 
non-cancer  HQ" 

Actual  Emissions 

60  . 

>  1-in-1  million:  5,000,000  . 

^  10-in-l  million:  100,000  . 

>  100-in-1  million:  0 . 

0.3 

0.9 

HQk|.:i.  =  5 
(Nickel  Compounds). 

Aiiowabie  Emissions^ 

100  . 

>  1-in-1  million:  7,000,000"  . 

>  10-in-l  million:  Groator  than 
90,000". 

-  100-in-1  million:  0 . 

0.6 

1 

“  Estimalod  maximum  individual  excess  liletime  cancer  risk  due  to  MAP  omissions  from  the  source  category. 

•’Maximum  lOSHI.  the  target  organ  wittr  the  highest  lOSHI  for  tho  Potrolourn  Rotining  source  sector  is  the  ttiyroid  system  for  actual  omis¬ 
sions  and  tho  neurological  system  tor  allowable  omissions. 

‘  Iho  maximum  oll-sito  HQ  acuto  value  of  b  is  driven  by  omissions  of  nickel  trorri  CCU.  Soo  section  III  A  3  of  Ibis  |)roamt)lo  lor  explanation  of 
acute  doso-rosponso  values.  Acuto  assossmonis  aro  not  porlormod  on  allowable  omissions  because  of  a  lack  ol  detailed  tiourly  omissions  data. 
Ilowovor,  because  ol  tho  consorvalivo  nature  of  tbo  actual  annual  to  actual  hourly  omissions  rate  multiplier,  allowatilo  acute  risk  ostirnalos  will  t)o 
comparable  to  actual  acuto  oslimalos. 

'•  the  development  ol  allowable  omission  estimates  can  bo  lound  in  the  memo  entitled  Holiuory  fiisk  hstiinnlos  tor  Modolod  "Allownblo"  hinis- 
sions,  which  can  bo  lound  in  Rocket  ID  Number  LPA  HO  OAFI  2010  0682. 

"Population  risks  from  allowable  omissions  wore  only  calculated  lor  the  model  plant  omissions  (REM)  approach.  Eor  Itie  138  facilities  modeled 
using  tho  modeled  plant  approach  the  population  risks  greater  than  10-in-1  million  was  estimated  to  bo  90,000.  If  wo  consider  tho  second  ap¬ 
proach  to  determining  allowable  omissions  (combined  the  results  ol  the  actual  and  REM  omissions  estimates)  we  oslimalo  that  tho  allowable 
population  risks  greater  than  10-in-1  million  would  bo  greater  than  90,000  people.  Further,  the  number  of  people  above  1-in-1  million  would  also 
bo  higher  than  the  7,000,000  estimated  using  tho  REM  model. 


TIu;  inhalation  risk  modeling 
performed  to  estimate  risks  based  on 
actual  emissions  relied  j)rimarily  on 
emissions  data  from  the  IC3<,  updated 
based  on  onr  quality  as.surance  review 
as  described  in  section  llI.A.l  of  this 
preamble. 

The  results  of  the  chronic  baseline 
inhalation  cancer  risk  assessment 
indicate  that,  based  on  estimates  of 
current  actual  emissions,  the  maximum 
individual  lifetime  cancer  risk  (MIR) 
posed  by  the  refinery  source  category  is 
60-in-l  million,  with  benzene  and 
naphthalene  emissions  from  equipment 
le^s  and  storage  tanks  accounting  for 
98  percent  of  the  MIR  risk.  The  total 
estimated  cancer  incidence  from 
refinery  emission  sources  based  on 
actual  emission  levels  is  0.3  excess 
cancer  cases  per  year  or  one  case  in 
every  3.3  years,  with  emissions  of 
naphthalene,  benzene,  and  2- 
methylnaphthalene  contributing  22 
percent,  21  percent  and  13  percent, 
respectively,  to  this  cancer  incidence.  In 
addition,  we  note  that  approximately 
100,000  people  are  estimated  to  have 
cancer  risks  greater  than  10-in-l  million, 
and  approximately  5,000,000  people  are 
estimated  to  have  risks  greater  than  1- 


iu-1  million  as  a  result  of  actual 
emi.ssions  from  Iho.so  source  categories. 
When  con.sidering  the  MAHT-allowahle 
emissions,  the  maximum  individual 
lifetime  cancer  risk  is  estimated  to  he  up 
to  100-in-l  million,  driven  by  omissions 
of  benzene  and  naphthalene  from 
refinery  fugitives  (e.g.,  storage  tanks, 
equipment  leaks  and  wastewater)  and 
the  estimated  cancer  incidence  is 
estimated  to  be  0.6  excess  cancer  cases 
per  year  or  one  excess  case  in  every  1.5 
years.  Greater  than  90,000  people  were 
estimated  to  have  cancer  risks  above  10- 
in-l  million  and  approximately 
7,000,000  people  were  estimated  to  have 
cancer  risks  above  1-in-l  million 
considering  allowable  emissions  from 
all  petroleum  refineries. 

The  maximum  modeled  chronic  non¬ 
cancer  HI  (TOSHI)  value  for  the  source 
sector  based  on  actual  emissions  was 
estimated  to  be  less  than  1.  When 
considering  MACT-allowable  emissions, 
the  maximum  chronic  non-cancer 
TOSHI  value  was  estimated  to  be  about 
1. 

2.  Acute  Risk  Results 

Our  screening  analysis  for  worst-case 
acute  impacts  based  on  actual  emissions 


indicates  the  |)otential  for  five 
pollutants — accit aldehyde,  acrolein, 
arsenic,  benzene  and  nic.kel — tr)  exceed 
an  HQ  value  of  1,  with  au  e.stimated 
worst-case  maximum  HQ  of  5  for  nickel 
based  on  the  REL  values.  This  REL 
occurred  at  a  facility  reporting  nickel 
emissions  from  the  F’CCU  vent.  One 
hundred  thirty-six  of  the  142  petroleum 
refineries  had  an  estimated  worst-case 
HQ  less  than  or  equal  to  1  for  all  HAP; 
except  for  the  one  facility  that  had  an 
estimated  REL  of  5,  the  remaining  5 
refineries  with  an  REL  above  1  had  an 
estimated  worst-case  HQ  less  than  or 
equal  to  3. 

To  better  characterize  the  potential 
health  risks  associated  with  estimated 
worst-case  acute  exposures  to  HAP,  and 
in  response  to  a  key  recommendation 
from  the  SAB’s  peer  review  of  EPA’s 
RTR  risk  assessment  methodologies,  we 
examine  a  wider  range  of  available  acute 
health  metrics  than  we  do  for  our 
chronic  risk  assessments.  This  is  in 
acknowledgement  that  there  are 
generally  more  data  gaps  and 
inconsistencies  in  acute  reference 
values  than  there  are  in  chronic 
reference  values.  By  definition,  the 
acute  CalEPA  REL  represents  a  health- 
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protective  level  of  exposure,  with  no 
risk  anticipated  below  those  levels,  even 
for  repeated  exposures;  however,  the 
health  risk  from  higher-level  exposures 
is  unknown.  Therefore,  when  a  CalEPA 
REL  is  exceeded  and  an  AEGL-1  or 
ERPG-1  level  is  available  [i.e.,  levels  at 
which  mild  effects  are  anticipated  in  the 
general  public  for  a  single  exposure),  we 
have  used  them  as  a  second  comparative 
measure.  Historically,  comparisons  of 
the  estimated  maximum  off-site  1-hour 
exposure  levels  have  not  been  typically 
made  to  occupational  levels  for  the 
purpose  of  characterizing  public  health 
risks  in  RTR  assessments.  This  is 
because  occupational  ceiling  values  are 
not  generally  c:onsidered  protective  for 
the  general  public  since  they  an; 
designed  to  jjiotect  tin!  worker 
|K)pnlation  (presnnutd  heallliy  adults) 
lor  sliorl  (Inration  incn^ases  in  exposure 
(less  than  1.5  iniindes).  Asa  residt,  lor 
most  chemicals,  the  1.5  iniimte 
occnpatiomd  ceiling  values  are  set  at 
level.*;  higinn  t  hail  a  t  hour  Al'it  il .  t, 
iiiakiiig,  coni|iari.son.s  to  them  irrelevant 
unless  t  he  Al'!(  il .  t  or  liKPt  i  1  levels  are 
also  exceeded.  .Such  is  not  the  case 
when  compai  ill)’,  the  availahle  acute 
inhalation  health  eliect  reierence  values 
lor  some  of  the  pollutants  considered  in 
tliis  analysis. 

't  he  worst case  niaximnni  estimated 
t  hour  ex  I  losn  re  to  acetaldehyde  outside 
the  facility  fence  line  for  the  source 
categories  is  1  mg/ni '.  This  estimated 
worst-case  exposure  exceeds  the  1-honr 
KEI,  hy  a  factor  of  2  (1  IQi<|.:i,=2)  and  is 
well  below  the  1-honr  Al'iGIz-l 
(HQAi-cii,  1=0.01)  and  the  ERPG-1 
(HQi.KPCi  1=0.05). 

The  worst-case  maximum  estimated 
1-honr  expo.sure  to  acrolein  outside  the 
facility  fence  line  for  the  source 
categories  is  0.005  mg/m^h  This 
estimated  worst-case  exposure  exceeds 
the  1-hour  REL  hy  a  factor  of  2 
(HQkkc=2)  and  is  below  the  1-hour 
AEGL-1  (HQahgi^i=0.1)  and  the  ERPG- 
1  (HQ|.;rpg_i=0.04). 

The  worst-case  maximum  estimated 
1-hour  exposure  to  nickel  compounds 
outside  the  facility  fence  line  for  the 
source  categories  is  O.OOl  mg/m^.  This 
estimated  worst-case  exposure  exceeds 
the  1-hour  REL  by  a  factor  of  5 
(HQrhc=5).  There  are  no  AEGL,  ERPG  or 
short-term  occupational  values  for 
nickel  to  use  as  comparison  to  the  acute 
l-hour  REL  value. 

The  worst-case  maximum  estimated 
1-hour  exposure  to  arsenic  compounds 
outside  the  facility  fence  line  for  the 
source  categories  is  0.0004  mg/m^.  This 
estimated  worst-case  exposure  exceeds 
the  1-hour  REL  by  a  factor  of  2 
(HQrel=2).  There  are  no  AEGL,  ERPG  or 
short-term  occupational  values  for 


arsenic  to  use  as  comparison  to  the 
acute  1-hour  REL  value. 

The  maximum  estimated  1-hour 
exposure  to  benzene  outside  the  facility 
fence  line  is  2.7  mg/m^.  This  estimated 
exposure  exceeds  the  REL  by  a  factor  of 
2  (HQrel=2),  but  is  significantly  below 
both  the  1-hour  ERPG-1  and  AEGL-1 
value  (HQ  ERPG-1  (or  AEGL-1)  =  0.02). 
This  exposure  estimate  neither  exceeds 
the  AEGL-1 /ERPG-1  values,  nor  does  it 
exceed  workplace  ceiling  level 
guidelines  designed  to  protect  the 
worker  population  for  short-duration 
exposure  (less  than  15  minutes)  to 
benzene,  as  discu.ssed  below.  The 
occupational  short-term  exposure  limit 
(.STEL)  standard  for  benzene  developed 
by  the  Occiijiational  Safety  and  Ihialth 
Administration  is  10  mg/m-*,  “as 
averaged  over  any  15-minnle  period.”  '  * 
Occupational  guideline  .STEL  for 
exposures  to  benzene  have  also  been 
developed  hy  the  American  Goiderence 
of  ( ioverimienlal  Industrial  Ilygieiiists 
( At  ;GII  I)  lor  less  than  1 5  niinntes 
(At  it  ill  I  threshold  limit  value  (  TI.V) 

.STI'il .  vahn;  of  0.1 1  ni)’,/ in  '),  and  hy  the 
National  Instilnle  for  t  tccnpational 
.S.'dety  and  I  lealth  (Nit  ).SI  I)  “for  any 
15  minute  |ieriod  in  a  work  day” 

(Nlt).SII  Kl'il.  , STI'il.  of  ;$.2  m);/m‘).  The.se 
shorter  dnral ion  occupational  values 
indicate  |iotential  concerns  regai'ding 
health  effects  at  exposure  levels  below 
the  I  hour  Al'it  il .  1  value. 

All  other  I  lAP  and  facilities  modeliMl 
had  worsl-ca.se  acute  I  IQ  values  le.ss 
than  1 ,  indicating  that  the  I  lAP 
eini.ssions  are  believed  to  he  without 
appreciable  risk  of  acute  health  effects. 

In  characterizing  the  potential  for  acute 
non-cancer  risks  of  concern,  it  is 
important  to  remember  the  upward  bias 
of  these  exposure  e.stimates  (e.g.,  wor.st- 
case  meteorology  coinciding  with  a 
person  located  at  the  point  of  maximum 
concentration  during  the  hour)  and  to 
consider  the  results  along  with  the 
conservative  estimates  used  to  develop 
hourly  emissions  as  described  earlier,  as 
well  as  the  screening  methodology. 

Refer  to  the  memo  in  the  docket  for  this 
rulemaking  (Docket  ID  Number  EPA- 


33  29  CFR  1910.1028,  Benzene. 

3‘' ACGIH  (2001)  Benzene.  In  Documentation  of 
the  TLVs^  and  BEIs'^  with  Other  Worldwide 
Occupational  Exposure  Values.  ACGIH,  1300 
Kemper  Meadow  Drive,  Gincinnati,  OH  45240 
(ISBN:  978-1-882417-74-1)  and  available  online  at 
http://K'ww.acgih.org. 

35  The  AGGIH  definition  of  a  TLV-STEL  states 
that  “Exposures  above  the  TLV-TWA  up  to  the 
TLV-STEL  should  be  less  than  15  minutes,  should 
occur  no  more  than  four  times  per  day,  and  there 
should  be  at  least  60  minutes  between  successive 
exposures  in  this  range.” 

36N10SH.  Occupational  Safety  and  Health 
Guideline  for  Benzene;  http://wvi'w.cdc.gov/niosh/ 
docs/81-123/pdfs/0049.pdf 


HQ-OAR-2010-0682,  Derivation  of 
hourly  emission  rates  for  petroleum 
refinery  emission  sources  used  in  the 
acute  risk  analysis)  for  a  detailed 
description  of  how  the  hourly  emissions 
were  developed  for  this  source  sector. 

3.  Multipathway  Risk  Screening  Results 

Results  of  the  worst-case  Tier  I 
screening  analysis  indicate  that  PB- 
HAP  emissions  (based  on  estimates  of 
actual  emissions)  from  several  facilities 
in  tbis  source  .sector  exceed  the 
screening  emission  rates  for  POM 
(PAH),  GDDF,  mercury  compounds,  and 
cadmium  compounds.  For  the 
compounds  and  facilities  that  did  not 
.screen  out  at  Tier  I,  we  conducted  a  Tier 
II  .screen.  The  Tier  11  screen  rejilaces 
.some  of  the  assumptions  used  in  Tier  I 
with  site-specific  data,  including  the 
land  use  aronml  the  facilities,  the 
location  of  fishahle  lakes,  and  local 
wind  direction  and  speiul.  The  Tier  II 
screen  conlinnes  to  icly  on  high  end 
assumptions  ahoni  consumption  of  local 
fish  and  locidly  )p(iwn  oi  raised  foods 
(adidt  female  ail)’, ler  at  tl'lth 
coiisnmplioii  for  fish  and  lIDIIi 
percentile  for  coiisiimpt ion  of  locally 
)’,rown  or  raised  foods  '")  and  uses  an 
a.ssnni|il ion  that  the  same  individnal 
coiisiimes  each  oflhe.se  foods  in  high 
end  (pianlities  (i.e.,  that  an  individnal 
has  high  end  in);eslion  rales  for  each 
food).  The  result  of  I  his  analysis  was  the 
development  of  site-s|)ecific  emission 
screening  levels  for  POM,  GDDF, 
mercnry  compounds,  and  cadminm 
compoimds.  It  is  important  to  note  that, 
even  with  the  inclusion  of  some  site- 
specific  information  in  the  Tier  11 
analysis,  the  multi-pathway  .screening 
analysis  is  a  .still  a  very  conservative, 
health-protective  as.se.s.sment  {e.g., 
upper-bound  consumption  of  local  fish, 
locally  grown,  and/or  raised  foods)  and 
in  all  likelihood  will  yield  results  that 
serve  as  an  upper-bound  multi-pathway 
risk  associated  with  a  facility. 

While  the  screening  analysis  is  not 
designed  to  produce  a  quantitative  risk 
result,  the  factor  by  which  the  emissions 
exceed  the  screening  value  serves  as  a 
rough  gauge  of  the  “upper-limit”  risks 
we  would  expect  from  a  facility.  Thus, 
for  example,  if  a  facility  emitted  a  PB- 
HAP  carcinogen  at  a  level  2  times  the 
screening  value,  we  can  say  with  a  high 
degree  of  confidence  that  the  actual 
maximum  cancer  risks  will  be  less  than 


3^  Burger, ).  2002.  Daily  consumption  of  wild  fish 
and  game:  Exposures  of  high  end  recreationists. 
International  Journal  of  Environmental  Health 
Research  12:343-354. 

35U.S.  EPA.  Exposure  Factors  Handbook  2011 
Edition  (Final).  U.S.  Environmental  Protection 
Agency,  Washington,  DG,  EPA/600/R-09/052F, 
2011. 
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2-in-l  million.  Likowiso,  if  a  facility 
(iinittod  a  noncancor  19f-lfAP  at  a  level 
2  time.s  the  screening  level,  the 
maximum  noncancer  risks  would 
represent  a  HQ  less  than  2.  The  higli 
degree  of  confidence  comes  from  the 
fact  tliat  the  .screens  are  developed  using 
the  very  con.sorvative  (health-protective) 
assumptions  that  we  describe  above. 

Based  on  the  Tier  II  screening 
analysis,  one  facility  emits  cadmium 
compounds  above  the  Tier  II  screening 
level  and  exceeds  that  level  by  about  a 
factor  of  2.  Twenty-three  facilities  emit 
CDDF  as  2,3,7,8-tetrachlorodibenzo-p- 
dioxin  toxicity  equivalent  (TEQ)  above 
the  Tier  II  screening  level,  and  the 
facility  with  the  highest  emissions  of 
dioxins  exceeds  the  Tier  II  screening 
level  by  about  a  factor  of  40.  No 
facilities  emit  mercury  compounds 
above  the  Tier  II  screening  levels.  Forty- 
four  facilities  emit  POM  as 
benzo(a)pyrene  TEQ  above  the  Tier  II 
screening  level,  and  the  facility  with  the 
highest  emissions  of  POM  as 
benzo(a)pyrene  TEQ  exceeds  its 
screening  level  by  a  factor  of  30. 

Polychlorinated  biphenyls  (PCB)  are 
PB-HAP  that  do  not  currently  have 
multi-pathway  screening  values  and  so 
are  not  evaluated  for  potential  non¬ 
inhalation  risks.  These  HAP,  however, 
are  not  emitted  in  appreciable  quantities 
(0.001  tpy)  from  refinery  operations,  and 
we  do  not  believe  they  contribute  to 
multi-pathway  risks  for  this  source 
category. 

Results  of  the  analysis  for  lead 
indicate  that  the  maximum  annual  off¬ 
site  ambient  lead  concentration  was 
only  2  percent  of  the  NAAQS  for  lead, 
and  even  if  the  total  annual  emissions 
occurred  during  a  3 -month  period,  the 
maximum  3-month  rolling  average 
concentrations  would  still  be  less  than 
8  percent  of  the  NAAQS,  indicating  that 
there  is  no  concern  for  multi-pathway 
risks  due  to  lead  emissions. 

4.  Refined  Multipathway  Case  Study 

To  gain  a  better  understanding  of  the 
uncertainty  associated  with  the 
multipathway  Tier  I  and  II  screening 
analysis,  a  refined  multipathway  case 
study  using  the  TRIM.Fate  model  was 
conducted  for  a  single  petroleum 
refinery.  The  site,  a  refinery  in  St.  John 
the  Baptist  Parish,  Louisiana,  was 
selected  based  upon  its  close  proximity 
to  nearby  lakes  and  farms  as  well  as 
having  one  of  the  highest  potential 
multipathway  risks  for  PAH  based  on 
the  Tier  II  analysis.  The  refined  analysis 
for  this  facility  showed  that  the  Tier  II 
screen  for  each  pollutant  over-predicted 


the  potential  risk  when  compared  to  the 
ndined  analysis  residts.  For  this  .site,  tin; 
Tier  II  screen  for  mercury  indicated  that 
mercury  emi.ssions  were  3  times  low(!r 
than  the  .screening  value,  indicating  a 
jiotential  maximum  HQ  for  mercury  of 
0.3.  In  the  refined  analysis,  the  ])otential 
HQ  was  0.04  or  about  7  times  lower 
than  that  predicted  by  the  Tier  II  .screen. 
For  cadmium  emissions,  the  Tier  II 
screen  for  this  facility  indicated  that 
cadmium  emissions  were  about  20  times 
lower  than  the  screening  value, 
indicating  a  potential  maximum  HQ  for 
mercury  of  0.05.  The  results  of  the 
refined  analysis  for  the  selected  site  in 
Louisiana  show  a  maximum  cadmium 
HQ  of  0.02  or  about  3  times  lower  than 
that  predicted  by  the  Tier  II  screen.  For 
PAH  emissions,  the  site  selected  for  the 
refined  analysis  had  PAH  emissions  20 
times  the  PAH  Tier  II  screening  value, 
indicating  a  potential  cancer  risk  of  20- 
in- 1  million.  When  the  more  refined 
analysis  was  conducted  for  this  site,  the 
potential  cancer  risks  were  estimated  to 
be  2-in-l  million  or  about  14  times 
lower  than  predicted  by  the  Tier  11 
analysis.  Finally,  for  the  facility  selected 
for  the  refined  assessment,  the 
emissions  of  CDDF  as  2, 3,7,8- 
tetrachlorodibenzo-p-dioxin  TEQ  are  5 
times  higher  than  the  dioxin  Tier  II 
screening  value,  indicating  a  potential 
maximum  cancer  risk  of  5-in-l  million. 
In  the  refined  assessment,  the  cancer 
risk  from  dioxins  was  estimated  to  be  2- 
in-1  million,  about  one-third  of  the 
estimate  from  the  Tier  II  screen. 

Overall,  the  refined  analysis  predicts 
a  potential  lifetime  cancer  risk  of  4-in- 
1  million  to  the  maximum  most  exposed 
individual  (MIR).  The  non-cancer  HQ  is 
predicted  to  be  well  below  1  for  all 
target  organs.  The  chronic  inhalation 
cancer  risk  assessment  estimated 
inhalation  cancer  risk  around  this  same 
facility  to  be  approximately  10-in- 1 
million,  due  in  large  part  to  emissions 
of  naphthalene  and  2- 
methylnaphthalene  (both  non- 
persistent,  bioaccumulative,  and  toxic 
(PBT)  HAP).  Thus,  although  highly 
unlikely,  if  around  this  facility  the 
person  with  the  highest  chronic 
inhalation  cancer  risk  is  also  the  same 
person  with  the  highest  individual 
multipathway  cancer  risk,  then  the 
combined,  worst-case  MIR  for  that 
facility  could  theoretically  be  10-in-l 
million  (risk  estimates  are  expressed  as 
1  significant  figure). 

While  this  refined  assessment  was 
performed  on  only  a  .single  facility,  the 
results  of  this  single  refined  analysis 
indicate  that  if  refined  analyses  were 


performed  for  other  sites,  the  risk 
estimates  woidd  consistently  Ik;  lower 
than  tho.se  e.stimated  by  the  Tier  II 
analysis.  In  addition,  the  risks  jjredicted 
by  the  multi])athway  analy.ses  at  most 
facilities  are  considerably  lower  than 
the  risk  e.stimates  predicted  by  the 
inhalation  a.sse.ssment,  indicating  that 
the  inhalation  ri.sk  results  are  in  all 
likelihood  the  primary  factor  in  our 
residual  risk  determination  for  this 
source  category. 

Further  details  on  the  .site-specific 
case  .study  can  be  found  in  Appendix  10 
of  the  Draft  Residual  Risk  Assessment 
for  the  Petroleum  Refining  Source 
Sector,  which  is  available  in  Docket  ID 
Number  EPA-HQ-OAR-201 0-0682. 

5.  Environmental  Risk  Screening  Results 

As  described  in  the  Draft  Residual 
Risk  Assessment  for  the  Petroleum 
Refining  Source  Sector,  which  is 
available  in  Docket  ID  Number  EPA- 
HQ-OAR-2010-0682,  we  conducted  an 
environmental  risk  screening 
assessment  for  the  petroleum  refineries 
source  category.  In  the  Tier  I  screening 
analysis  for  PB-HAP  (other  than  lead, 
which  was  evaluated  differently,  as 
noted  in  section  1I1.A.6  of  this 
preamble),  the  individual  modeled  Tier 
I  concentrations  for  one  facility  in  the 
source  category  exceeded  some  of  the 
ecological  benchmarks  for  mercury.  In 
addition.  Tier  I  modeled  concentrations 
for  four  facilities  exceeded  sediment 
and  soil  ecological  benchmarks  for  PAH. 
Therefore,  we  conducted  a  Tier  II 
assessment. 

In  the  Tier  II  screening  analysis  for 
PB-HAP,  none  of  the  individual 
modeled  concentrations  for  any  facility 
in  the  source  category  exceeded  any  of 
the  ecological  benchmarks  (either  the 
LOAEL  or  NOAEL). 

For  lead  compounds,  we  did  not 
estimate  any  exceedances  of  the 
secondary  lead  NAAQS.  Therefore,  we 
did  not  conduct  further  assessment  for 
lead  compounds. 

For  acid  gases,  the  average  modeled 
concentration  around  each  facility  (i.e., 
the  average  concentration  of  all  off-site 
data  points  in  the  modeling  domain)  did 
not  exceed  any  ecological  benchmark.  In 
addition,  for  both  HCL  and  HF,  each 
individual  concentration  [i.e.,  each  off- 
.site  data  point  in  the  modeling  domain) 
was  below  the  ecological  benchmarks 
for  all  facilities. 

6.  Facility-Wide  Risk  Re.sults 

Table  11  of  this  preamble  di.splay.s  the 
re.sults  of  the  facility-wide  risk 
assessment. 
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Table  11— Petroleum  Refining  Facility-Wide  Risk  Assessment  Results 


Number  of  facilities  analyzed  . 

Cancer  Risk: 

Estimated  maximum  facility-wide  individual  cancer  risk  (-in-1  million)  . 

Number  of  facilities  with  estimated  facility-wide  individual  cancer  risk  of  10-in-1  million  or  more  . 

Number  of  petroleum  refining  operations  contributing  50  percent  or  more  to  facility-wide  individual  cancer  risk  of  10-in-1 

million  or  more  . 

Number  of  facilities  with  facility-wide  individual  cancer  risk  of  1-in-1  million  or  more . 

Number  of  petroleum  refining  operations  contributing  50  percent  or  more  to  facility-wide  individual  cancer  risk  of  1-in-1 

million  or  more  . 

Chronic  Non-cancer  Risk: 

Maximum  facility-wide  chronic  non-cancer  TOSHI  . 

Number  of  facilities  with  facility-wide  maximum  non-cancer  TOSHI  greater  than  1  . 

Number  of  petroleum  refining  operations  contributing  50  percent  or  more  to  facility-wide  maximum  non-cancer  TOSHI  of 
1  or  more  . 


The  maximum  individual  cancer 
whole-facility  risk  from  all  HAP 
emissions  at  any  petroleum  refinery  is 
estimated  to  be  70-in-l  million,  based 
on  actual  emissions.  Of  the  142  facilities 
included  in  this  analysis,  54  have 
facility-wide  maximum  individual 
cancer  risks  of  10-in-l  million  or 
greater.  At  the  majority  of  these  facilities 
(50  of  54),  the  petroleum  refinery 
operations  account  for  over  50  percent 
of  the  risk. 

There  are  115  facilities  with  facility¬ 
wide  maximum  individual  cancer  risks 
of  1-in-l  million  or  greater.  At  the 
majority  of  these  facilities  (107  of  115), 
the  petroleum  refinery  operations 
account  for  over  50  percent  of  the  risk. 
The  facility-wide  maximum  individual 
chronic  non-cancer  TOSHI  is  estimated 
to  be  4,  based  on  actual  emissions.  Of 
the  142  refineries  included  in  this 
analysis,  five  have  a  TOSHI  value 


greater  than  1.  The  highest  non-cancer 
TOSHI  results  from  emissions  of 
chlorine  from  cooling  towers.  In  each 
case,  the  petroleum  refinery  operations 
account  for  less  than  20  percent  of  the 
TOSHI  values  greater  than  1 . 

Additional  detail  regarding  the 
methodology  and  the  results  of  the 
facility-wide  analyses  are  included  in 
the  risk  assessment  documentation 
[Draft  Residual  Risk  Assessment  for  the 
Petroleum  Refining  Source  Sector], 
which  is  available  in  the  docket  for  this 
rulemaking  (Docket  ID  Number  EPA- 
HQ-OAR-2010-0682). 

7.  What  demographic  groups  might 
benefit  from  this  regulation? 

To  examine  the  potential  for  any 
environmental  justice  issues  that  might 
be  associated  with  the  source  categories, 
we  performed  a  demographic  analysis  of 
the  population  close  to  the  facilities.  In 


this  analysis,  we  evaluated  the 
distribution  of  HAP-related  cancer  and 
non-cancer  risks  from  petroleum 
refineries  across  different  social, 
demographic,  and  economic  groups 
within  the  populations  living  near 
facilities  identified  as  having  the  highest 
risks.  The  methodology  and  the  results 
of  the  demographic  analyses  are 
included  in  a  technical  report.  Draft 
Risk  and  Technology  Review — Analysis 
of  Socio-Economic  Factors  for 
Populations  Living  Near  Petroleum 
Refineries,  available  in  the  docket  for 
this  action  (Docket  ID  Number  EPA- 
HQ-OAR-2010-0682). 

The  results  of  the  demographic 
analysis  are  summarized  in  Table  12  of 
this  preamble.  These  results,  for  various 
demographic  groups,  are  based  on  the 
estimated  risks  from  actual  emissions 
levels  for  the  population  living  within 
50  km  of  the  facilities. 


Table  12— Petroleum  Refining  Demographic  Risk  Analysis  Results 


Below  Poverty  Level 
Above  Poverty  Level 


Income  by  Percent 


14 

86 


21 

79 


0 

0 
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Table  12— Petroleum  Refining  Demographic  Risk  Analysis  Results— Continued 


Nationwide 

Popuiation  with 
cancer  risk  at  or 
above  1-in-l 
million 

Population  with 
chronic  hazard 
index  above  1 

Education  by  Percent 

Over  25  and  without  High  School  Diploma  . 

15 

23 

0 

Over  25  and  with  a  High  Schooi  Diploma . 

85 

77 

0 

The  results  of  the  demographic 
analysis  indicate  that  emissions  from 
petroleum  refineries  expose 
approximately  5,000,000  people  to  a 
cancer  risk  at  or  above  1-in-l  million. 
Implementation  of  the  provisions 
included  in  this  proposal  is  expected  to 
reduce  the  number  of  people  estimated 
to  have  a  cancer  risk  greater  than  1-in- 
1  million  due  to  HAP  emissions  from 
these  sources  from  5,000,000  people  to 
about  4,000,000.  Our  analysis  of  the 
demographics  of  the  population  within 
50  km  of  the  facilities  indicates 
potential  disparities  in  certain 
demographic  groups,  including  the 
African  American,  Other  and 
Multiracial,  Hispanic,  Below  the 
Poverty  Level,  and  Over  25  without  a 
High  School  Diploma.  The  population 
living  within  50  km  of  the  142 
petroleum  refineries  has  a  higher 
percentage  of  minority,  lower  income 
and  lower  education  persons  when 
compared  to  the  nationwide  percentages 
of  those  groups.  For  example,  50  percent 
are  in  one  or  more  minority 
demographic  group,  compared  to  28 
percent  nationwide.  As  noted  above, 
approximately  5,000,000  people 
currently  living  within  50  km  of  a 
])etroloum  refinery  have  a  cancer  risk 
greater  than  1-in-l  million.  We  wmdd 
expect  that  half  of  those  people  are  in 
one  or  more  minority  demographic 
groui)s. 

Hecau.se  minority  grouj)s  make  uj)  a 
large  portion  of  the  population  living 
near  refineries,  as  compared  with  their 
representation  nationwide,  those  groups 
would  similarly  .see  a  greater  benefit 
from  the  implementation  of  the  controls 
proposed  in  this  rule,  if  finalized.  For 
example,  we  e.stimate  that  after 
implementation  of  the  controls 
proposed  in  this  action  (j.e.,  post¬ 
controls),  about  1,000,000  fewer  people 
will  be  exposed  to  cancer  risks  greater 
than  1-in-l  million  (i.e.,  4,000,000 
people).  Further,  we  estimate  that 
approximately  500,000  people  no  longer 
exposed  to  a  cancer  risk  greater  than  1- 
in-1  million  would  be  in  a  minority 
demographic  group.  The  post-control 
risk  estimates  are  discussed  further  in 
section  III.  A. 5  of  this  preamble. 


Although  the  EPA’s  proposed 
fenceline  monitoring  requirement  is 
intended  to  ensure  that  owmers  and 
operators  monitor,  manage  and,  if 
necessary,  reduce  fugitive  emissions  of 
HAP,  we  also  expect  the  collected 
fenceline  data  to  help  the  EPA 
understand  and  identify  emissions  of 
benzene  and  other  fugitive  emissions 
that  are  impacting  communities  in  close 
proximity  to  the  facility.  While 
currently-available  emissions  and 
monitoring  data  do  not  indicate  that 
risks  to  nearby  populations  are 
unacceptable  (see  section  IV.D.l  of  this 
preamble),  we  recognize  that  the 
collection  of  additional  data  through 
routine  fenceline  monitoring  can 
provide  important  information  to 
communities  concerned  with  potential 
risks  associated  with  emissions  from 
fugitive  sources.  We  note  that  the  data 
we  are  proposing  to  collect  on  a 
semiannual  basis  may  include 
exceedances  of  the  fenceline  action 
level  that  a  facility  could  have 
addressed  or  could  still  be  actively 
addressing  at  the  time  of  the  report.  As 
noted  in  .section  IV.B.l.h  of  this 
jueamble,  directly  monitoring  fugitive 
emi.ssions  from  each  j)otential  ernis.sions 
source  at  the  facility  is  impractical. 
F'enceline  monitoring  offers  a  cost- 
(iffective  alternative  for  monitoring 
fugitive  ernis.sions  from  the  entire 
facility.  The  I'iPA’s  projjo.sal  to  nupiire 
the  electronic  rejjorting  of  fenceline 
monitoring  data  on  a  semiannual  basis 
will  ensure  that  communities  have 
access  to  data  on  benzene  levels  near 
the  facility,  which  is  directly  relevant  to 
the  jjotential  health  risks  po.sed  by  the 
facility.  The  proposed  requirements  for 
fenceline  monitoring  and  corrective 
action  when  fugitive  emis.sions  from  a 
facility  exceed  the  specified  corrective 
action  level  will  serve  as  an  important 
backstop  to  protect  the  health  of  the 
populations  surrounding  the  facility, 
including  minority  and  low-income 
populations. 


D.  What  are  our  proposed  decisions 
regarding  risk  acceptability,  ample 
margin  of  safety  and  adverse 
environmental  effects? 

1.  Risk  Acceptability 

As  noted  in  section  II. A.  1  of  this 
preamble,  the  EPA  sets  standards  under 
CAA  section  112(f)(2)  using  “a  two-step 
standard-setting  approach,  with  an 
analytical  first  step  to  determine  an 
‘acceptable  risk’  that  considers  all 
health  information,  including  risk 
estimation  uncertainty,  and  includes  a 
presumptive  limit  on  maximum 
individual  lifetime  risk  (MIR)  of 
approximately  1  in  10  thousand. ” 

(54  FR  38045,  September  14,  1989). 

In  this  proposal,  we  estimate  risks 
based  on  actual  emissions  from 
petroleum  refineries.  We  also  estimate 
risks  from  allowable  emissions;  as 
discussed  earlier,  we  consider  our 
analysis  of  risk  from  allowable 
omis.sions  to  be  conservative  and  as 
.such  to  represent  an  upper  bound 
estimate  on  ri.sk  from  emissions  allowed 
under  the  current  MACT  standards  for 
the  source  categories. 

a.  E.stimated  Risks  From  Actual 
Junissions 

The  l)a.seline  inhalation  canc:er  risk  to 
the  individual  most  exposed  to 
(iuiissions  from  sources  regulated  by 
Refinery  MAHT  1  and  2  is  (iO-in-l 
million  based  on  actual  emi.s.sions.  Tin* 
estimated  incidence  of  cancer  due  to 
inhalation  exposures  is  0.3  exce.ss 
cancer  ca.ses  per  year,  or  1  case  every  3.3 
years.  Ap])roximateiy  5,000,000  people 
face  an  increa.sed  cancer  risk  greater 
than  1-in-l  million  due  to  inhalation 
exposure  to  actual  HAP  emissions  from 
the.se  source  categories,  and 
approximately  100,000  people  face  an 
increased  risk  greater  than  10-in-l 
million  and  up  to  60-in-l  million.  The 
agency  estimates  that  the  maximum 
chronic  non-cancer  TOSHI  from 
inhalation  exposure  is  0.9  due  to  actual 
emissions  of  HCN  from  FCCU. 


1 -in-10  thousand  is  equivalent  to  100-in-l 
million.  The  EPA  currently  describes  cancer  risks 
as  ‘n-in-1  million’. 
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The  screening  assessment  of  worst- 
case  acute  inhalation  impacts  from 
actual  emissions  indicates  the  potential 
for  five  pollutants — nickel,  arsenic, 
acrolein,  benzene  and  acetaldehyde — to 
exceed  an  HQ  value  of  1,  with  an 
estimated  worst-case  maximmn  HQ  of  5 
for  nickel  based  on  the  REL  values.  One 
hundred  thirty-six  of  the  142  petroleum 
refineries  had  an  estimated  worst-case 
HQ  less  than  or  equal  to  1  for  all  HAP. 
One  facility  had  an  estimated  worst-case 
maximum  HQ  of  5  and  the  remaining 
five  refineries  with  an  HQ  above  1  had 
an  estimated  worst-case  HQ  less  than  or 
equal  to  3.  Considering  the  conservative, 
health-protective  natme  of  the  approach 
that  is  used  to  develop  these  acute 
estimates,  it  is  highly  unlikely  that  an 
individual  would  have  an  acute 
exposure  above  the  REL.  Specifically, 
the  analysis  is  based  on  the  assumption 
that  worst-case  emissions  and 
meteorology  would  coincide  with  a 
person  being  at  this  exact  location  for  a 
period  of  time  long  enough  to  have  an 
exposure  level  above  the  conservative 
REL  value. 

The  Tier  II  multipathway  screening 
analysis  of  actual  emissions  indicated 
the  potential  for  PAH  emissions  that  are 
about  30  times  the  screening  level  for 
cancer,  dioxin  and  furans  emissions  that 
are  about  40  times  the  cancer  screening 
level  and  cadmium  emissions  that  are 
about  2  times  the  screening  level  for 
non-cancer  health  effects.  No  facility’s 
emissions  were  above  the  screening 
level  for  mercury.  As  we  note  above,  the 
Tier  II  midtipathway  screen  is 
c:onservativo  in  that  it  incorporates 
many  health-protective  assumptions, 
f’or  example,  we  choose  inputs  from  the 
uj)j)er  end  of  the  range  of  ])ossihlo 
values  for  the  influential  ])aranietor.s 
used  in  the  'I’ier  II  scnum  and  we 
assume  that  the  exposed  individual 
exhihits  ingestion  behavior  that  woidd 
lead  to  a  high  total  (!Xj)osure.  A  'I’ier  II 
exceedance  cannot  he  (Ujuated  with  a 
risk  value  or  a  HQ  or  HI.  Rather,  it 
represents  a  high-end  estimate  of  what 
the  risk  or  hazard  may  he.  For  example, 
an  exceedance  of  2  for  a  non-c;arcinogen 
can  he  interpreted  to  mean  that  we  have 
high  confidence  that  the  HI  would  he 
lower  than  2.  Similarly,  an  exceedance 
of  30  for  a  carcinogen  means  that  we 
have  high  confidence  that  the  risk  is 
lower  than  30-in-l -million.  Our 
confidence  comes  from  the 
conservative,  or  health-protective, 
assumptions  that  are  used  in  the  Tier  II 
screen. 

The  refined  analysis  that  we 
conducted  for  a  specific  facility  showed 
that  the  Tier  II  screen  for  each  pollutant 
over-predicted  the  potential  risk  when 
compared  to  the  refined  analysis  results. 


That  refined  multipathway  assessment 
showed  that  the  Tier  II  screen  resulted 
in  estimated  risks  that  are  higher  than 
the  risks  estimated  by  the  refined 
analysis  by  14  times  for  PAH,  3  times 
for  dioxins  and  furans,  and  3  times  for 
cadmium.  The  refined  assessment 
results  indicate  that  the  multipathway 
risks  are  considerably  lower  than  the 
estimated  inhalation  risks,  and  our 
refined  multipathway  analysis  indicates 
that  multipathway  risks  are  low  enough 
that,  while  they  are  considered  in  our 
proposed  decisions,  they  do  not  weigh 
heavily  into  those  decisions  because 
risks  for  the  source  category  are  driven 
by  inhalation. 

b.  Estimated  Risks  From  Allowable 
Emissions 

We  estimate  that  the  baseline 
inhalation  cancer  risk  to  the  individual 
most  exposed  to  emissions  from  sources 
regulated  by  Refinery  MACT  1  and  2  is 
as  high  as  100-in- 1  million  based  on 
allowable  emissions.  The  EPA  estimates 
that  the  incidence  of  cancer  due  to 
inhalation  exposures  could  be  as  high  as 
0.6  excess  cancer  cases  per  year,  or  1 
case  approximately  every  1.5  years. 
About  7,000,000  people  face  an 
increased  cancer  risk  greater  than  1-in- 
1  million  due  to  inhalation  exposure  to 
allowable  HAP  emissions  from  these 
source  categories,  and  greater  than 
90,000  people  face  an  increased  risk 
greater  than  10-in-l  million,  and  as  high 
as  100-in-l  million.  Further,  we 
estimate  that  the  maximum  chronic 
non-cancer  'rOSHI  from  inhalation 
exposure  values  at  all  refineries  is  less 
than  1  based  on  allowable  emissions. 

The  baseline  risks  summarized  above 
do  not  account  for  additional  ri.sk 
reductions  that  we  anticipate  due  to  the 
MAOT  standartls  or  the  technology 
review  reciuinMnents  we  are  pro})o.sing 
in  this  action. 

c.  Acceptability  Determination 

In  determining  whether  risk  is 
accej)tahle,  the  EPA  considered  all 
available  health  information  and  risk 
estimation  uncertainty  as  de.scrihed 
above.  As  noted  above,  the  agency 
e.stimated  risk  from  actual  and  allowable 
emi.ssions.  While  there  are  uncertainties 
a.ssociated  with  both  the  actual  and 
allowable  emissions,  we  consider  the 
allowable  emissions  to  be  an  upper 
bound,  based  on  the  conservative 
methods  we  used  to  calculate  allowable 
emissions. 

The  results  indicate  that  both  the 
actual  and  allowable  inhalation  cancer 
risks  to  the  individual  most  exposed  are 
no  greater  than  approximately  100-in-l 
million,  which  is  die  presumptive  limit 
of  acceptability.  The  MIR  based  on 


actual  emissions  is  60-in-l  million, 
approximately  60  percent  of  the 
presumptive  limit.  Based  on  the  results 
of  the  refined  site-specific  multipathway 
analysis  summarized  above  and 
described  in  section  IV.C.3  of  this 
preamble,  we  also  conclude  that  the 
ingestion  cancer  risk  to  the  individual 
most  exposed  is  significantly  less  than 
100-in-l  million.  In  addition,  the 
maximum  chronic  non-cancer  TOSHI 
due  to  inhalation  exposures  is  less  than 
1,  and  our  refined  multipathway 
analysis  indicates  that  non-cancer 
ingestion  risks  are  estimated  to  be  less 
than  non-cancer  risk  from  inhalation. 
Finally,  the  evaluation  of  acute  non¬ 
cancer  risks  was  very  conservative,  and 
showed  acute  risks  below  a  level  of 
concern. 

In  determining  risk  acceptability,  we 
also  evaluated  population  impacts 
because  of  the  large  number  of  people 
living  near  facilities  in  the  source 
category.  The  analysis  indicates  that 
there  are  approximately  5  million 
people  exposed  to  actual  emissions 
resulting  in  a  cancer  risk  greater  than  1- 
in-1  million,  and  a  substantially  smaller 
number  of  people  (100,000)  are  exposed 
to  a  cancer  risk  of  greater  than  10-in-l 
million  but  less  than  100-in-l  million 
(with  a  maximum  risk  of  60-in-l 
million).  The  inhalation  cancer 
incidence  is  approximately  one  case  in 
every  3  years  based  on  actual  emissions. 
More  detail  on  this  risk  analysis  is 
])ro.sented  in  section  IV.C  and 
.summarized  in  Tables  10  and  11  of  this 
preamble.  The  results  of  the 
demographic  analysis  for  petroleum 
refineries  indicate  that  a  greater 
jjroportion  of  certain  minority  groups 
and  low-income  pojnilations  live  near 
refineries  than  the  national 
demographic  ])rofile.  More  detail  on 
the.se  ])0])nlation  iin|)act.s  is  |)re.s(!nted  in 
.section  IV. (1.7  of  this  jneainhle.  W(*  did 
not  identify  any  scnisitivity  to  jiollntants 
emitted  from  the.se  source  categories 
particular  to  minority  and  low  income 
populations.  (Considering  the  above 
information,  we  propo.se  that  the  ri.sks 
remaining  after  implementation  of  the 
exi.sting  NESHAP  for  the  Refinery 
MACCT  1  and  2  source  categories  is 
acceptable. 

We  also  note  that  the  e.stimated 
baseline  risks  for  the  refineries  source 
categories  include  risks  from  emissions 
from  DCU,  which  are  a  previously 
unregulated  emission  source.  As 
discussed  in  section  IV. A.  of  this 
preamble,  we  are  proposing  new  MACT 
standards  for  these  sources  that  would 
reduce  emissions  of  HAP  by  850  tpy. 

We  estimate  that  these  new  standards 
would  not  affect  the  MIR,  but  would 
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reduce  the  source  category  cancer 
incidence  by  15  percent. 

We  solicit  comment  on  all  aspects  of 
our  proposed  acceptability 
determination.  We  note  that  while  we 
are  proposing  that  the  risks  estimated 
from  actual  and  allowable  emissions  are 
acceptable,  the  risks  based  on  allowable 
emissions  are  at  the  presumptive  limit 
of  acceptable  risk.  Furthermore,  a 
significant  number  of  people  live  in 
relative  proximity  to  refineries  across 
the  country,  and  therefore  a  large 
population  is  exposed  to  risks  greater 
than  1-in-l  million.  In  particular,  we 
solicit  comment  on  the  methodology 
used  to  estimate  allowable  emissions. 

As  noted  above,  we  consider  the 
allowable  emissions  to  be  an  upper 
bound  estimate  based  on  the 
conservative  methods  used  to  calculate 
.such  emissions.  We  recognize,  however, 
that  some  of  the  health  information 
concerning  allowable  emi.s.sions 
arguably  borders  on  the  edge  of 
acceptability.  Specifically,  the  analysis 
of  allowable  omissions  resulted  in  a  MIR 
of  lOO-in-l  million,  which  is  the 
presumptive  limit  of  acceptability,  a 
large  number  of  people  (7,000,000) 
estimated  to  be  exposed  at  a  cancer  risk 
above  1-in-l  million,  and  an  estimated 
high  cancer  incidence  (one  case 
approximately  every  1.5  years). 

Although  we  believe  that  our  allowable 
emissions  represent  an  upper  end 
estimate,  we  nonetheless  solicit 
comment  on  whether  the  health 
information  currently  before  the  Agency 
should  be  deemed  unacceptable.  We 
also  solicit  comment  on  whether  our 
allowable  emissions  analysis  reflects  a 
reasonable  estimate  of  emissions 
allowed  under  the  current  MACT 
standards.  Lastly,  we  solicit  comment 
on  the  acceptability  of  risk  considering 
individuals’  potential  cumulative 
inhalation  and  ingestion  pathway 
exposme.  Please  provide  comments  and 
data  supporting  your  position.  Such 
information  will  aid  the  Agency  to  make 
an  informed  decision  on  risk 
acceptability  as  it  moves  forward  with 
this  rulemaking. 

2.  Ample  Margin  of  Safety 

We  next  considered  whether  the 
existing  MACT  standards  provide  an 
ample  margin  of  safety  to  protect  public 
health.  In  addition  to  considering  all  of 
the  health  risks  and  other  health 
information  considered  in  the  risk 
acceptability  determination,  in  the 
ample  margin  of  safety  analysis  we 
evaluated  the  cost  and  feasibility  of 
available  control  technologies  and  other 
measures  that  could  be  applied  in  these 
source  categories  to  further  reduce  the 
risks  due  to  emissions  of  HAP.  For 


purposes  of  the  ample  margin  of  safety 
analysis,  we  evaluated  the  changes  in 
risk  that  would  occur  through  adoption 
of  a  specific  technology  by  looking  at 
the  changes  to  the  risk  due  to  actual 
emissions.  Due  to  the  nature  of  the 
allowable  risk  analysis,  which  is  based 
on  model  plants  and  post  processing  to 
combine  risk  results  we  did  not 
evaluate  the  risk  reductions  resulting 
from  reducing  allowable  emissions  at 
individual  emission  sources.  Such  an 
approach  would  require  an 
unnecessarily  complex  analysis  that 
would  not  provide  any  more  useful 
information  than  the  analysis  we 
undertook  using  actual  emissions.  We 
note  that  while  we  did  not  conduct  a 
specific  analysis  for  allowable 
emissions,  it  is  reasonable  to  expect 
reductions  in  risk  similar  to  those  for 
actual  emis.sions. 

As  noted  in  our  discu.ssion  of  the 
technology  review  in  section  IV. B  of  this 
preamble,  we  identified  a  number  of 
developments  in  practices,  proces.ses  or 
control  technologies  for  reducing  HAP 
emi.ssions  from  petroleum  refinery 
processes.  As  part  of  the  risk  review,  we 
evaluated  these  developments  to 
determine  if  any  of  them  could  reduce 
risks  and  whether  it  is  neces.sary  to 
require  any  of  the.se  developments  to 
provide  an  ample  margin  of  .safety  to 
protect  public  health. 

We  evaluated  the  health  information 
and  control  options  for  all  of  the 
emission  sources  located  at  refineries, 
including:  Storage  vessels,  equipment 
leaks,  gasoline  loading  racks,  marine 
vessel  loading  operations,  cooling 
towers/heat  exchange  systems, 
wastewater  collection  and  treatment, 
FCCU,  flares,  miscellaneous  process 
vents,  CRU  and  SRU.  For  each  of  these 
sources,  we  considered  chronic  cancer 
and  non-cancer  risk  metrics  as  well  as 
acute  risk.  Regarding  our  ample  margin 
of  safety  analyses  for  chronic  non¬ 
cancer  risk  for  the  various  emission 
sources,  we  note  that  the  baseline 
TOSHIs  are  less  than  1  for  the  entire 
source  category  and  considerably  less 
than  1  for  all  of  the  emission  sources 
except  for  the  FCCU  (which  had  an 
TOSHI  of  0.9).  Therefore,  we  did  not 
quantitatively  evaluate  reductions  in  the 
chronic  non-cancer  TOSHI  for  sources 
other  than  FCCU  in  the  ample  margin  of 
safety  analysis.  Regarding  our  ample 
margin  of  safety  analyses  for  acute  risk 


As  described  in  the  memorandum  entitled 
Refinery  Emissions  and  Risk  Estimates  for  Modeled 
"Allowable”  Emissions,  available  in  Docket  EPA- 
HQ-OAR-2010-0682,  the  use  of  model  plants  and 
post-processing  was  for  the  purpose  of  ensuring  that 
our  analysis  would  provide  a  conservative  estimate 
of  actual  emissions  and  thus  a  conservative  estimate 
of  risk. 


for  all  of  the  various  emission  sources, 
we  note  that  our  analyses  did  not 
identify  acute  risks  at  a  level  of  concern 
and,  therefore,  we  did  not  quantitatively 
evaluate  reductions  in  the  acute  HQ 
values  for  each  individual  emission 
source  in  the  ample  margin  of  safety 
analysis.  Accordingly,  the  following 
paragraphs  focus  on  cancer  risk  in  the 
determination  of  whether  the  standards 
provide  an  ample  margin  of  safety  to 
protect  public  health. 

For  storage  vessels,  as  discussed  in 
section  IV. B  of  this  preamble,  we 
identified  and  evaluated  three  control 
options.  Under  the  technology  review, 
we  determined  that  two  of  the  options, 
which  we  call  options  1  and  2,  are  cost 
effective.  We  are  proposing  option  2, 
which  includes  all  of  the  requirements 
of  option  1,  as  part  of  the  technology 
review.  The  option  2  controls  that  we 
are  proposing  iinder  the  technology 
review  would  result  in  approximately 
910  tpy  reduction  in  HAP  (a  40-percent 
reduction  from  this  emi.ssion  source).  As 
described  in  section  IV. B  of  this 
preamble,  not  only  are  these  controls 
cost  effective,  but  we  estimate  a  net  cost 
.savings  because  the  emission  reductions 
translate  into  reduced  product  loss. 

These  controls  would  reduce  the  cancer 
risk  to  the  individual  mo.st  exposed 
from  60-in-l  million  to  50-in-l  million 
based  on  actual  emissions  at  the  facility 
where  storage  tank  emissions  were 
driving  the  risk.  However,  the  MIR 
remains  unchanged  for  the  refinery 
source  categories,  at  60-in  1-million, 
because  the  facility  with  the  next 
highest  cancer  risk  is  60-in-l  million 
and  this  risk  is  driven  by  another 
emission  source.  The  option  2  controls 
also  would  reduce  cancer  incidence  by 
approximately  2  percent.  Finally,  we 
estimate  that  the  option  2  controls 
reduce  the  number  of  people  with  a 
cancer  risk  greater  than  10-in-l  million 
storage  tanks  from  3,000  to  60  and 
reduce  the  number  of  people  with  a 
cancer  risk  greater  than  1-in-l  million 
from  storage  tanks  from  140,000  to 
72,000.  Since  these  controls  reduce 
cancer  incidence,  and  reduce  the 
number  of  people  exposed  to  cancer 
risks  greater  than  1-in-lO  million  and  1- 
in-1  million  from  storage  tank 
emissions,  and  are  cost  effective,  we 
propose  that  these  controls  are 
necessary  to  provide  an  ample  margin  of 
safety  to  protect  public  health.  We  also 
evaluated  one  additional  control  option 
for  storage  vessels,  option  3,  which 
incorporated  both  options  1  and  2  along 
with  additional  monitoring 
requirements.  We  estimate  incremental 
HAP  emission  reductions  (beyond  those 
provided  by  option  2)  of  90  tpy.  The 
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incremental  cost  effectiveness  for  option 
3  exceeds  $60,000  per  ton,  which  we  do 
not  consider  cost  effective.  In  addition, 
the  option  3  controls  do  not  result  in 
quantifiable  reductions  in  the  cancer 
risk  to  the  individual  most  exposed  or 
the  cancer  incidence  beyond  the 
reductions  estimated  for  the  option  2 
controls.  For  these  reasons,  we  propose 
that  it  is  not  necessary  to  require  the 
option  3  controls  in  order  to  provide  an 
ample  margin  of  safety  to  protect  public 
health. 

For  equipment  leaks,  we  identified 
and  evaluated  three  control  options 
discussed  previously  in  the  technology 
review  section  of  this  preamble  (section 
IV. B).  These  options  are: 

•  Option  1 — monitoring  and  repair  at 
lower  leak  definitions; 

•  Option  2 — applying  monitoring  and 
repair  requirements  to  connectors;  and 

•  Option  3 — optical  gas  imaging  and 
repair. 

We  estimate  that  these  throe 
independent  control  options  reduce 
industry-wide  omissions  of  organic  HAF 
by  24  tpy,  86  tpy,  and  24  tpy, 
ro.spoctivoly.  We  estimate  that  none  of 
the  control  options  would  reduce  the 
risk  to  the  individual  most  exposed.  Wo 
also  estimate  that  the  cancer  incidence 
would  not  change  perceptively  if  these 
controls  were  required.  Finally,  we 
estimate  that  the  control  options  do  not 
reduce  the  number  of  people  with  a 
cancer  risk  greater  than  10-in-l  million 
or  the  number  of  people  with  a  cancer 
risk  greater  than  1-in-l  million.  As 
discussed  above,  the  available  control 
options  for  equipment  leaks  do  not 
provide  quantifiable  risk  reductions 
and,  therefore,  we  propose  that  these 
controls  are  not  necessary  to  provide  an 
ample  margin  of  safety. 

For  gasoRne  loading  racks,  we 
identified  and  evaluated  one  control 
option  discussed  previously  in  the 
technology  review  section  of  this 
preamble  (section  IV.B).  As  discussed 
earlier,  this  option  is  a  new 
development  that  results  in  emissions 
that  are  higher  than  the  current  level 
required  under  Refinery  MACT  1 .  Since 
we  estimate  that  no  emission  reductions 
would  result  from  this  new  technology 
and  thus  no  reduction  in  risk,  we 
propose  that  this  control  option  is  not 
necessary  to  provide  an  ample  margin  of 
safety. 

For  marine  vessel  loading  operations, 
we  identified  and  evaluated  two  control 
options  discussed  previously  in  the 
technology  review  section  of  this 
preamble  (section  IV.B).  The  first  option 
would  be  to  require  submerged  fill  for 
small  and  offshore  marine  vessel 
loading  operations.  Based  on  actual 
emissions,  we  project  no  HAP  emission 


reductions  for  this  option,  as  all  marine 
vessels  that  are  used  to  transport  bulk 
refinery  liquids  are  expected  to  already 
have  the  required  submerged  fill  pipes. 
Accordingly,  we  do  not  project  any 
changes  in  risk.  While  we  are  proposing 
this  option  imder  the  technology 
review,  because  the  option  is  not 
projected  to  reduce  emissions  or  risk, 
we  propose  that  a  submerged  loading 
requirement  is  not  necessary  to  provide 
an  ample  margin  of  safety.  We  also 
identified  and  evaluated  the  use  of  add¬ 
on  controls  for  gasoline  loading  at  small 
marine  vessel  loading  operations.  In  the 
technology  review,  we  rejected  this 
control  option  because  the  cost 
effectiveness  exceeded  $70,000  ton  of 
HAP  reduced.  Wo  estimate  that  this 
option  would  not  result  in  quantifiable 
changes  to  any  of  the  risk  metrics. 
Because  add-on  controls  would  not 
result  in  quantifiable  risk  reductions 
and  we  do  not  consider  the  controls  to 
be  cost  effective,  we  are  proposing  that 
add-on  controls  for  gasoline  loading  at 
small  marine  vessel  loading  operations 
arc  not  neces.sary  to  provide  an  ample 
margin  of  safety. 

For  cooling  towers  and  heat 
exchangers,  we  did  not  identify  as  part 
of  our  technology  review  any 
developments  in  processes,  practices  or 
controls  beyond  those  that  we 
considered  in  our  beyond-the-floor 
analysis  at  the  time  we  set  the  MACT 
standards.  We  note  that  we  issued 
MACT  standards  for  heat  exchange 
systems  in  a  final  rule  on  October  28, 
2009  (74  FR  55686),  but  existing  sources 
were  not  required  to  comply  until 
October  29,  2012.  As  a  result,  the 
reductions  were  not  reflected  in  the 
inventories  submitted  in  response  to  the 
ICR  for  refineries  and  therefore  were  not 
included  in  our  risk  analysis  based  on 
actual  emissions.  We  estimate  that  these 
MACT  standards  will  result  in  an 
industry-wide  reduction  of  over  600 
tons  HAP  per  year  (or  85  percent).  The 
projected  contribution  to  risk  associated 
with  cooling  tower  emissions  after 
implementation  of  these  MACT 
standards  for  heat  exchange  systems  is 
approximately  1  percent.  Because  we 
did  not  identify  any  control  options 
beyond  those  required  by  the  current 
standards  for  cooling  towers  and  heat 
exchange  systems,  we  are  proposing  that 
additional  controls  for  these  systems  are 
not  necessary  to  provide  an  ample 
margin  of  safety. 

For  wastewater  collection  and 
treatment  systems,  we  identified  and 
evaluated  three  options  for  reducing 
emissions.  We  estimate  implementing 
these  independent  control  options 
would  result  in  emission  reductions  of 
158  tpy  (4  percent),  549  tpy  (15 


percent),  and  929  tpy  (25  percent), 
respectively.  None  of  the  control 
options  would  reduce  the  cancer  risk  to 
the  individual  most  exposed  from  60-in- 
1  million.  Option  1  would  reduce  the 
cancer  incidence  by  less  than  1  percent, 
and  we  expect  any  reduction  in  cancer 
incidence  that  would  result  from 
options  2  or  3  to  be  small  because  this 
source  accounts  for  about  10  percent  of 
the  cancer  incidence  from  refineries  as 
a  whole  and  the  most  stringent  control 
option  would  reduce  emissions  from 
these  source  by  only  25  percent.  Finally, 
we  estimate  that  control  option  1  would 
not  reduce  the  number  of  people  with 
a  cancer  risk  greater  than  10-in-l 
million  or  the  number  of  people  with  a 
cancer  risk  greater  than  1-in-l  million. 

We  expect  any  changes  to  the  number 
of  people  with  a  cancer  risk  greater  than 
1-in-l  million  from  implementation  of 
options  2  or  3  to  bo  small  for  the  same 
reasons  mentioned  above  for  cancer 
incidence.  We  estimate  tbe  cost 
effectiveness  of  these  options  to  be 
$26,600  per  ton,  $52,100  per  ton,  and 
$54,500  per  ton  of  organic  HAP 
reduced,  and  we  do  not  consider  any  of 
these  options  to  be  cost  effective. 

Because  of  the  very  small  reductions  in 
risk  and  the  lack  of  cost-effective  control 
options,  we  propose  that  these  controls 
are  not  necessary  to  provide  an  ample 
margin  of  safety. 

For  FCCU,  we  did  not  identify  any 
developments  in  processes,  practices  or 
control  technologies  for  organic  HAP. 

For  inorganic  HAP  from  FCCU,  in  the 
technology  review,  we  identified  and 
evaluated  one  control  option  for  an  HCN 
emissions  limit  and  one  control  option 
for  a  PM  emissions  limit.  The  PM  limit 
was  adopted  for  new  sources  in  Refinery 
NSPS  Ja  as  part  of  our  review  of 
Refinery  NSPS  J.  We  considered  the 
costs  and  emission  reductions 
associated  with  requiring  existing 
sources  to  meet  the  new  source  level  for 
PM  under  Refinery  NSPS  Ja  (i.e.,  0.5  g 
PM/kg  of  coke  burn-off  rather  than 
1.0  g  PM/kg).  As  indicated  in  our 
promulgation  of  Refinery  NSPS  Ja,  the 
cost  effectiveness  of  lowering  the  PM 
limit  for  existing  sources  to  the  level  we 
are  requiring  for  new  sources  was 
projected  to  be  $21,000  per  ton  of  PM 
reduced  (see  73  FR  35845,  June  24, 

2008).  Based  on  the  typical  metal  HAP 
concentration  in  PM  from  FCCU,  the 
cost  effectiveness  of  this  option  for  HAP 
metals  is  approximately  $1  million  per 
ton  of  HAP  reduced.  We  estimate  that 
this  control  option  would  not  reduce  the 
cancer  risk  to  the  individual  most 
exposed,  would  not  change  the  cancer 
incidence,  and  would  not  change  the 
number  of  people  with  estimated  cancer 
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risk  greater  than  1-in-l  million  or  10-in- 
1  million.  For  the  HCN  emissions  limit, 
we  evaluated  the  costs  of  controlling 
HCN  using  combustion  controls  in 
combination  with  SCR.  The  cost 
effectiveness  of  this  option  was 
approximately  $9,000  per  ton  of  HCN. 
This  control  option  would  reduce  the 
non-cancer  HI  from  0.9  to  0.8  and  would 
not  change  any  of  the  cancer  risk 
metrics.  Based  on  the  cost  effectiveness 
of  these  options  and  the  limited 
reduction  in  cancer  and  non-cancer  risk 
(the  non-cancer  risk  is  below  a  level  of 
concern  based  on  the  existing 
standards),  we  propose  that  additional 
controls  for  FCCU  are  not  necessary  to 
provide  an  ample  margin  of  safety. 

Flares  are  used  as  APCD  to  control 
emissions  from  several  emission  sources 
covered  by  Refinery  MACT  1  and  2.  In 
this  proposed  rule,  under  CAA  sections 
112(dK2)  and  (3),  we  are  proposing 
operating  and  monitoring  requirements 
to  ensure  flares  achieve  the  98-percent 
HAP  destruction  efficiency  identified  as 
the  MACT  Floor  in  the  initial  MACT 
rulemaking  in  1995.  Flares  are  critical 
safety  devices  that  effectively  reduce 
emissions  during  startup,  shutdown, 
and  process  upsets  or  malfunctions.  In 
most  cases,  flares  are  the  only  means  by 
which  emissions  from  pressure  relief 
devices  can  be  controlled.  Thus,  we  find 
that  properly-functioning  flares  act  to 
reduce  HAP  emissions,  and  thereby  risk, 
from  petroleum  refinery  operations.  The 
changes  to  the  flare  requirements  that 
we  are  proposing  under  CAA  sections 
112(d)(2)  and  (3)  will  result  in  sources 
meeting  the  level  required  by  the 
original  standards,  and  we  did  not 
identify  any  control  options  that  would 
further  reduce  the  HAP  emissions  from 
flares.  Therefore,  we  are  proposing  that 
additional  controls  for  flares  are  not 
necessary  to  provide  an  ample  margin  of 
safety. 

For  the  remaining  emission  sources 
within  the  Refinery  MACT  1  and 
Refinery  MACT  2  source  categories, 
including  miscellaneous  process  vents, 
CRU,  and  SRU,  we  did  not  identify  any 
developments  in  processes  practices 
and  control  technologies.  Therefore,  we 
are  proposing  that  additional  controls 
for  these  three  Refinery  MACT  1  and  2 
emission  sources  are  not  necessary  to 
provide  an  ample  margin  of  safety. 

In  summary,  we  propose  that  the 
original  Refinery  MACT  1  and  2  MACT 
standards,  along  with  the  proposed 
recjnirements  for  storage  vessels 
described  above,  provide  an  ample 
margin  of  safety  to  protect  public  health. 
We  are  specifically  requesting  comment 
on  whether  there  are  additional  control 
measures  for  emission  sources  subject  to 
Refinery  MACT  1  and  Refinery  MACT  2 


that  are  necessary  to  provide  an  ample 
margin  of  safety  to  protect  public  health. 
In  particular,  we  are  requesting  that 
states  identify  any  controls  they  have 
already  required  for  these  facilities, 
controls  they  are  currently  considering, 
or  other  controls  of  which  they  may  be 
aware. 

While  not  part  of  our  decisions 
regarding  residual  risk,  we  note  that 
DCU  are  an  important  emission  source 
with  respect  to  risk  from  refineries.  As 
described  in  section  IV.  A  of  this 
preamble,  we  are  proposing  new  MACT 
standards  under  CAA  sections  112(d)(2) 
and  (3)  for  DCU.  For  informational 
purposes,  we  also  looked  at  the  risk 
reductions  that  would  result  from 
implementation  of  those  standards.  We 
estimate  no  reduction  in  the  cancer  risk 
to  the  individual  most  exposed  and  a 
decrease  in  cancer  incidence  of  0.05 
cases  per  year,  or  approximately  15 
percent.  While  our  decisions  on  risk 
acceptability  and  ample  margin  of  safety 
are  supported  even  in  the  absence  of 
these  reductions,  if  we  finalize  the 
proposed  requirements  for  DCU,  they 
would  further  strengthen  our 
conclusions  that  the  standards  provide 
an  ample  margin  of  safety  to  protect 
public  health. 

3.  Adverse  Environmental  Effects 

We  conducted  an  environmental  risk 
screening  assessment  for  the  petroleum 
refineries  source  category  for  lead, 
mercury,  cadmium,  PAH,  dioxins  and 
furans,  HF,  and  HCl.  For  mercury, 
cadmium,  PAH,  and  dioxins  and  furans, 
none  of  the  individual  modeled 
concentrations  for  any  facility  in  the 
source  category  exceeded  any  of  the  Tier 
II  ecological  benchmarks  (either  the 
LOAEL  or  NOAEL).  For  lead,  we  did  not 
estimate  any  exceedances  of  the 
secondary  lead  NAAQS.  For  HF  and 
HCl,  the  average  modeled  concentration 
around  each  facility  [i.e.,  the  average 
concentration  of  all  off-site  data  points 
in  the  modeling  domain)  did  not  exceed 
any  ecological  benchmark.  Based  on 
these  results,  EPA  proposes  that  it  is  not 
necessary  to  set  a  more  stringent 
standard  to  prevent,  taking  into 
consideration  costs,  energy,  safety,  and 
other  relevant  factors,  an  adverse 
environmental  effect. 

E.  What  other  actions  are  we  proposing? 

We  are  proposing  the  following 
changes  to  Refinery  MACT  1  and  2  as 
described  below:  (1)  Revising  the  SSM 
provisions  in  order  to  ensure  that  the 
subparts  are  consistent  with  the  court 
decision  in  Sierra  Club  v.  EPA,  551  F". 

3d  1019  (D.C.  Cir.  2008),  which  vacated 
two  provisions  that  exempted  sourc:es 
from  the  requirement  to  comply  with 


otherwise  applicable  section  112(d) 
emission  standards  during  periods  of 
SSM;  (2)  proposing  to  clarify 
requirements  related  to  open-ended 
valves  or  lines;  (3)  adding  electronic 
reporting  requirements  in  Refinery 
MACT  1  and  2;  and  (4)  updating  the 
General  Provisions  cross-reference 
tables. 

1.  SSM 

In  its  2008  decision  in  Sierra  Club  v. 
EPA,  551  F.3d  1019  (D.C.  Cir.  2008),  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  vacated 
portions  of  two  provisions  in  the  EPA’s 
CAA  section  112  regulations  governing 
the  emissions  of  HAP  during  periods  of 
SSM.  Specifically,  the  Court  vacated  the 
SSM  exemption  contained  in  40  CFR 
63.6(f)(1)  and  40  CFR  63.6(h)(1),  holding 
that  under  section  302(k)  of  the  CAA, 
emissions  standards  or  limitations  must 
be  continuous  in  nature  and  that  the 
SSM  exemption  violates  the  CAA’s 
requirement  that  some  section  112 
standards  apply  continuously. 

We  are  proposing  the  elimination  of 
the  SSM  exemption  in  40  CFR  part  63, 
subparts  CC  and  UUU.  Consistent  with 
Sierra  Club  v.  EPA,  we  are  proposing 
standards  in  these  rules  that  apply  at  all 
times.  We  are  also  proposing  several 
revisions  to  Table  6  of  subpart  CC  of  40 
CFR  part  63  and  to  Table  44  to  subpart 
UUU  of  40  CFR  part  63  (the  General 
Provisions  Applicability  tables  for  each 
subpart)  as  explained  in  more  detail 
below.  For  example,  we  are  proposing  to 
eliminate  the  incorporation  of  the 
General  Provisions’  requirement  that  the 
source  develop  an  SSM  plan.  We  also 
are  proposing  to  eliminate  and  revise 
certain  recordkeeping  and  reporting 
requirements  related  to  the  SSM 
exemption  as  further  described  below. 

The  EPA  has  attempted  to  ensure  that 
the  provisions  we  are  proposing  to 
eliminate  are  inappropriate, 
unnecessary,  or  redundant  in  the 
absence  of  the  SSM  exemption.  We  are 
specifically  seeking  comment  on 
whether  we  have  successfully  done  so. 

In  proposing  the  standards  in  this 
rule,  the  EPA  has  taken  into  account 
startup  and  shutdown  periods  and,  for 
the  reasons  explained  below,  we  are 
proposing  alternate  standards  for  those 
periods  for  a  few  select  omission 
sources.  We  expect  facilities  can  meet 
nearly  all  of  the  emi.ssion  .standards  in 
Refinery  MACT  1  and  2  during  startup 
and  shutdown,  including  the 
amendments  we  are  proposing  in  this 
action.  For  most  of  the  emi.ssion 
.sourc;es,  AP(;D  are  operating  jirior  to 
jnocess  startup  and  continue  to  operate 
through  process  .shutdown. 
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For  Refinery  MACT  1  and  2,  we 
identified  three  emission  sources  for 
which  specific  startup  and  shutdown 
provisions  may  he  needed.  First,  as 
noted  above,  most  APCD  used  to  control 
metal  HAP  emissions  from  FCCU  under 
Refinery  MACT  2  [e.g.,  wet  scrubber, 
fabric  filter,  cyclone)  would  be 
operating  before  emissions  are  routed  to 
them  and  would  be  operating  during 
startup  and  shutdown  events  in  a 
manner  consistent  with  normal 
operating  periods,  such  that  the 
monitoring  parameter  operating  limits 
set  during  the  performance  test  are 
maintained  and  met.  However,  we 
recognize  that  there  are  safety  concerns 
associated  with  operating  an  ESP  during 
startup  of  the  FCCU,  as  described  in  the 
following  paragraphs.  Therefore,  we  are 
proposing  specific  PM  standards  for 
startup  of  FCCU  controlled  with  an  ESP 
under  Refinery  MACT  2. 

During  startup  of  the  FCCU,  “torch 
oil”  (heavy  oil  typically  used  as  feed  to 
the  unit  via  the  riser)  is  injected  directly 
into  the  regenerator  and  burned  to  raise 
the  temperature  of  the  regenerator  and 
catalyst  to  levels  needed  for  normal 
operation.  Given  the  poor  mixing  of  fuel 
and  air  in  the  regenerator  during  this 
initial  startup,  it  is  difficult  to  maintain 
optimal  combustion  characteristics,  and 
high  CO  concentrations  are  common. 
Elevated  CO  levels  pose  an  explosion 
threat  due  to  the  high  electric  current 
and  potential  for  sparks  within  the  ESP. 
Consequently,  it  is  common  practice  to 
bypass  the  ESP  during  startup  of  the 
FCCU.  Once  torch  oil  is  shut  off  and  the 
regenerator  is  fueled  by  catalyst  coke 
burn-off,  the  CO  levels  in  the  FCCU 
regenerator  off-gas  will  stabilize  and  the 
gas  can  be  sent  to  the  ESP  safely. 

When  the  ESP  is  offline,  the  operating 
limits  for  the  ESP  are  meaningless. 
During  much  of  the  startup  process, 
either  catalyst  is  not  circulating  between 
the  FCCU  regenerator  and  reactor  or  the 
catalyst  circulation  rate  is  much  lower 
than  during  normal  operations.  While 
the  catalyst  is  not  circulating  or  is 
circulating  at  reduced  rates,  the  PM  and 
metal  HAP  emissions  are  expected  to  be 
much  lower  than  during  normal 
operations.  Therefore,  the  cyclone 
separators  that  are  internal  to  the  FCCU 
regenerator  .should  provide  reasonable 
PM  control  during  this  initial  startup. 

To  ensure  the  internal  cyclones  are 
operating  efficiently,  we  are  proposing 
that  FCCll  using  an  ESP  as  the  APCD 
meet  a  30-percent  ojjacity  limit  (on  a  0- 
minute  rolling  average  basis)  during  the 
j)eriod  that  torch  oil  is  used  during 
FCXTJ  startup.  This  opacity  limit  was 
selected  becaus(i  it  has  been  used 
historically  to  as.sess  compliance  with 
the  PM  emission  limit  for  FCXTJ  in 


Refinery  NSPS  ]  and  because  the 
emission  limit  can  be  assessed  using 
manual  opacity  readings,  eliminating 
the  need  to  install  a  COMS.  We  note 
that  Refinery  NSPS  J  includes  the 
exception  for  one  6-minute  average  of 
up  to  60-percent  opacity  in  a  1-hour 
period  primarily  to  accommodate  soot 
blowing  events.  As  no  soot  blowing 
should  be  performed  prior  to  the  ESP 
coming  on-line,  we  are  not  including 
this  exception  to  the  proposed  30- 
percent  opacity  limit  during  startup  for 
FCCU  that  are  controlled  by  an  ESP. 

Second,  for  emissions  of  organic  HAP 
from  FCCU  under  Refinery  MACT  2,  we 
also  expect  that  APCD  would  be 
operating  before  emissions  are  routed  to 
them,  and  would  be  operating  during 
startup  and  shutdown  events  in  a 
manner  consistent  with  normal 
operating  periods,  such  that  the 
monitoring  parameter  operating  limits 
set  during  the  performance  test  are 
maintained  and  met.  However,  many 
FCCU  operate  in  “complete 
combustion”  mode  without  a  post¬ 
combustion  device.  In  other  words,  for 
FCCU  without  a  post-combustion 
device,  organic  HAP  are  controlled  by 
the  FCCU  itself,  so  there  is  no  separate 
APCD  that  could  be  operating  during 
startup  and  demonstrating  continuous 
compliance  with  the  monitoring 
parameter  operating  limits.  Therefore, 
we  are  proposing  specific  CO  standards 
for  startup  of  FCCU  without  a  post¬ 
combustion  device  under  Refinery 
MACT  2. 

As  mentioned  previously,  “torch  oil” 
is  injected  directly  into  the  regenerator 
and  burned  during  FCCU  startup  to 
raise  the  temperature  of  the  regenerator 
and  catalyst  to  levels  needed  for  normal 
operation.  During  this  period,  CO 
concentrations  often  will  exceed  the  500 
ppm  emissions  limit  due  to  the  poor 
mixing  of  fuel  and  air  in  the  regenerator. 
The  emissions  limit  is  based  on  CO 
emissions,  as  a  surrogate  for  organic 
HAP  emissions,  and  the  emission  limit 
is  evaluated  using  a  1-hour  averaging 
period.  This  1-hour  averaging  period 
does  not  provide  adequate  time  for 
short-term  excursions  that  occur  during 
startup  to  be  offset  by  lower  emissions 
during  normal  operational  periods. 

Based  on  available  data  during  normal 
operations,  ensuring  adequate 
combustion  (indicated  by  CX) 
c:onc;entration  levels  below  500  ppmv) 
minimizes  organic  HAP  emis.sions.  Low 
levels  of  (X)  in  the  exhaust  gas  are 
consi.stently  achieved  during  normal 
operations  when  oxygen  concentrations 
in  the  exhaust  gas  excetul  1 -percent  by 
volume  (dry  basis).  Thus,  maintaining 
an  adecpiate  lev(;l  of  excess  oxygen  for 
the  comhnstion  of  fuel  in  the  FCXXJ  is 


expected  to  minimize  organic  HAP 
emissions.  Emissions  of  CO  during 
startup  result  from  a  series  of  reactions 
with  the  fuel  source  and  are  dependent 
on  mixing,  local  oxygen  concentrations, 
and  temperature.  While  the  refinery 
owner  or  operator  has  direct  control 
over  air  blast  rates,  CO  emissions  may 
not  always  directly  correlate  with  the  air 
blast  rate.  Exhaust  oxygen 
concentrations  are  expected  to  be  more 
directly  linked  with  air  blast  rates  and 
are,  therefore,  more  directly  under 
control  of  the  refinery  owner  or 
operator.  We  are  proposing  an  excess 
oxygen  concentration  of  1  volume 
percent  (dry  basis)  based  on  a  1-hour 
average  during  startup.  We  consider  the 
1-hour  averaging  period  for  the  oxygen 
concentration  in  the  exhaust  gas  from 
the  FCCU  to  be  appropriate  during 
periods  of  FCCU  startup  because  air 
blast  rates  can  be  directly  controlled  to 
ensure  adequate  oxygen  supply  on  a 
short-term  basis. 

Third,  we  note  that  the  SRU  is  unique 
in  that  it  essentially  is  the  APCD  for  the 
fuel  gas  system  at  the  facility.  The  SRU 
would  be  operating  if  the  refinery  is 
operating,  including  during  startup  and 
shutdown  events.  There  are  typically 
multiple  SRU  trains  at  a  facility. 

Different  trains  can  be  taken  off-line  as 
sour  gas  production  decreases  to 
maintain  optimal  operating 
characteristics  of  the  operating  SRU 
during  startup  or  shutdown  of  a  set  of 
process  units.  Thus,  the  sulfur  recovery 
plant  is  expected  to  run  continuously 
and  would  only  shut  down  its  operation 
during  a  complete  turnaround  or 
shutdown  of  the  facility.  For  these 
limited  situations,  the  12-hour  averaging 
time  provided  for  the  SRU  emissions 
limitation  under  Refinery  MACT  2  may 
not  be  adequate  time  in  which  to  shut 
down  the  unit  without  exceeding  the 
emissions  limitation.  Therefore,  we  are 
proposing  specific  standards  for  SRU 
during  periods  of  shutdown. 

We  note  also  that,  for  SRU  subject  to 
Refinery  NSPS  J  or  electing  to  comply 
with  Refinery  NSPS  J  as  provided  in 
Refinery  MACT  2,  the  emissions  limit  is 
in  terms  of  SO2  concentration  for  SRU 
with  oxidative  control  .systems  or 
reductive  control  systems  followed  by 
an  incinerator.  While  the  SO2 
concentration  limit  provides  a 
reasonable  proxy  of  the  reduced  sulfur 
HAP  emi.ssions  during  normal 
operations,  it  does  not  nece.ssarily 
provide  a  good  indication  of  reduced 
.sidfur  HAP  emissions  during  periods  of 
.shutdown.  During  periods  of  shutdown, 
the  sulfur  remaining  in  the  unit  is 
purged  and  combusted  generally  in  a 
thermal  oxidizer  or  a  flare.  Although  the 
sidfur  loading  to  the  thermal  oxidizer 
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during  shutdown  may  be  higher  than 
during  normal  operations  (thereby 
causing  an  increase  in  the  SO2 
concentration  and  exceedance  of  the 
SO2  emissions  limitation),  appropriate 
operation  of  the  thermal  oxidizer  will 
adequately  control  emissions  of  reduced 
sulfur  HAP.  Thus,  during  periods  of 
shutdown,  the  300  ppmv  reduced  sulfur 
compound  emission  limit  alternative 
(provided  for  SRU  not  subject  to 
Refinery  NSPS  J)  is  a  better  indicator  of 
reduced  sulfur  HAP  emissions.  In 
Refinery  MACT  2,  SRU  that  elect  to 
comply  with  the  300  ppmv  reduced 
sulfur  compound  emission  limit  [i.e., 
those  not  subject  to  Refinery  NSPS  J  or 
electing  to  comply  with  Refinery  NSPS 
})  and  that  use  a  thermal  incinerator  for 
sulfur  HAP  control  are  required  to 
maintain  a  minimum  temperature  and 
excess  oxygen  level  (as  determined 
through  a  source  test  of  the  unit)  to 
demonstrate  compliance  with  the 
reduced  sulfur  compound  emission 
limitation. 

In  Refinery  MACT  2,  SRU  subject  to 
Refinery  NSPS  ]  (or  that  elect  to  comply 
with  Refinery  NSPS  J)  that  use  an 
incinerator  to  control  sulfur  HAP 
emi.ssions  are  required  to  install  an  SO2 
(3<;MS  to  demonstrate  compliance  with 
the  SO2  (nnission  limitation.  For  the.se 
units,  it  is  impractical  to  recjuire 
installation  of  a  reduced  sulfur 
compound  monitor  or  to  r(;(|uire  a 
source;  t(;st  to  (;stahlish  o])(;ratiug 
parameters  during  shutdown  of  tin;  .SKI  J 
hecau.se  of  the  lew  hours  |)er  y(;ar  that 
the  (;utir(;  seri(;s  of  .SKI)  trains  are 
shutdown.  Although  the  autoiguitioii 
temperature  of  CO.S  is  unkiutwn,  has(;(l 
on  the  autoiguitiou  teiujeerature;  of  C.S7 
(l)(;tw(;(;n  200  and  2.')0  “!•')  and  the 
typical  o])(;ratiug  charact(;ri.stic.s  of 
th(;rmal  oxidi/.(;r.s  u.sed  to  control 
eiui.ssious  from  .SKI),  we;  eire;  pre)j)e).siug 
that,  fe)r  ])e;rie)el.s  e)f  .SKI)  shutehjwu, 
elive;r)iug  the  purge  ga.s(;s  te;  a  Hare 
me;e;tiug  the  ele;sign  anel  operating 
r(;(juirements  in  40  C'.PK  03.070  (or,  fe)r 
a  limited  transitional  time  period,  40 
CFK  03.1 1)  or  to  a  thermal  oxidizer 
operated  at  a  minimum  temperature  of 
1200  “F"  and  a  minimum  outlet  oxygen 
concentration  of  2  volume  percent  (dry 
basis).  We  believe  that  this  provides 
adequate  assurance  of  compliance  with 
the  300  ppmv  reduced  sulfur  compound 
emission  limitation  for  SRU  because 
incineration  at  these  temperatures  was 
determined  to  be  the  MACT  floor  in 
cases  where  no  tail  gas  treatment  units 
were  used  [i.e.,  units  not  subject  to 
Refinery  NSPS  J). 

For  all  other  emission  sources,  we 
believe  that  the  requirements  that  apply 
during  normal  operations  should  apply 
during  startup  and  shutdown.  For 


Refinery  MACT  1,  these  emission 
somces  include  process  vents,  transfer 
operations,  storage  tanks,  equipment 
leaks,  heat  exchange  systems,  and 
wastewater.  Emission  reductions  for 
process  vents  and  transfer  operations, 
such  as  gasoline  loading  racks  and 
marine  tank  vessel  loading,  are  typically 
achieved  by  routing  vapors  to  thermal 
oxidizers,  carbon  adsorbers,  absorbers 
and  flares.  It  is  common  practice  to  start 
an  APCD  prior  to  startup  of  the 
emissions  source  it  is  controlling,  so  the 
APCD  would  be  operating  before 
emissions  are  routed  to  it.  We  expect 
APCD  would  be  operating  during 
startup  and  shutdown  events  in  a 
manner  consistent  with  normal 
operating  periods,  and  that  these  APCD 
will  be  operated  to  maintain  and  meet 
the  monitoring  parameter  operating 
limits  set  during  the  performance  test. 

We  do  not  expect  startup  and  shutdown 
events  to  affect  emissions  from 
equipment  leaks,  heat  exchange 
sy.stems,  wastewater,  or  storage  tanks. 
Leak  detection  programs  associated  with 
eejuipment  leaks  and  heat  exchange 
sy.stems  are  in  place  to  detect  leaks,  and, 
therefore,  it  is  inconsequential  whether 
the  jirocess  is  operating  under  normal 
o])erating  conditions  or  is  in  startnj)  or 
shutdown.  Wa.st(;water  (;nii.ssion.s  are 
also  not  (;xj)(;cted  to  lx;  significantly 
aff(;ct(;d  hy  .startu])  or  sluitdown  (;v(;nt.s 
l)(;cau.se  tin;  control  .sy.sl(;in.s  u.S(;(l  can 
o|)(;rat(;  wliih;  tin;  wa.st(;wat(;r  tr(;atin(;nt 
.sy.sl(;iu  is  in  .starlu|)  or  shutdown. 
Working  and  hr(;alhiug  lo.ss(;.s  from 
storage;  tanks  arc;  the;  .same;  r(;gardlc;s.s  of 
wh(;th(;r  the;  pro(:(;.s.s  is  (»p(;ratiug  un(l(;r 
normal  op(;rat iug  conditions  or  i f  it  is  in 
a  .startn|)  or  shutdown  (;v(;nt.  I)(;ga.ssing 
of  a  storage;  tiink  is  cxemmon  for 
shutdown  of  a  |)roe;e;.ss;  the;  re;sielnjil 
e;mi.s.sion.s  in  :i  stonige;  t.mk  ;ne;  ve;nte;el 
as  part  of  the;  e:le;cming  of  the;  storage; 
t.mk.  We;  e;valnate;el  de;gassing  controls 
as  a  control  {ilt(;rnative  for  .storage; 
ve.ssels  and  do  not  consider  lhe;.s(; 
controls  to  he  cost  (;ff(;ctive  (.see 
memorandum  Suivey  of  (Control 
Technology  for  Storage  Vessels  and 
Analysis  of  Impacts  for  Storage  Vessel 
Control  Options,  Docket  Item  Number 
EPA-HQ-OAR-201 0-0871-0027). 

Based  on  this  review,  we  are  not 
proposing  specific  standards  for  storage 
vessels  during  startup  or  shutdown. 

Periods  of  startup,  normal  operations, 
and  shutdown  are  all  predictable  and 
routine  aspects  of  a  source’s  operations. 
However,  by  contrast,  malfunction  is 
defined  as  a  sudden,  infrequent,  and  not 
reasonably  preventable  failure  of  air 
pollution  control  and  monitoring 
equipment,  process  equipment  or  a 
process  to  operate  in  a  normal  or  usual 


manner  (see  40  CFR  63.2).  The  EPA  has 
determined  that  CAA  section  112  does 
not  require  that  emissions  that  occur 
during  periods  of  malfunction  be 
factoreel  into  development  of  section 
112  standards.  Under  section  112, 
emissions  standards  for  new  sources 
must  be  no  less  stringent  than  the  level 
“achieved”  by  the  best-controlled 
similar  source  and  for  existing  sources 
generally  must  be  no  less  stringent  than 
the  average  emission  limitation 
“achieved”  by  the  best-performing  12 
percent  of  sources  in  the  category.  There 
is  nothing  in  section  112  that  directs  the 
EPA  to  consider  malfvmctions  in 
determining  the  level  “achieved”  by  the 
best-performing  sources  when  setting 
emission  standards.  As  the  D.C.  Circuit 
has  recognized,  the  phrase  “average 
emissions  limitation  achieved  by  the 
best  performing  12  percent  of’  sources 
“says  nothing  about  how  the 
performance  of  the  best  units  is  to  be 
calculated.”  Nat’l  Ass’n  of  Clean  Water 
Agencies  v.  EPA,  734  F.3d  1115, 1141 
(D.C.  Cir.  2013).  While  the  EPA 
accounts  for  variability  in  setting 
emissions  .standards,  nothing  in  .section 
112  requires  the  EPA  to  consider 
malfunctions  as  ])art  of  that  analy.sis.  A 
malfunction  should  not  he  treat(;d  in  tin; 
.same  manner  .‘is  tin;  type  of  variation  in 
p(;rfonnan(;(;  that  occurs  daring  routine 
o\)erations  of  (t  source.  A  m.'ilfuuction  is 
a  failun;  of  tiu;  sourci;  to  p(;rfoi'm  iu  a 
“normal  or  usual  mami(;r”  and  no 
sliilutory  lauguagi;  comp(;l.s  Id’A  to 
cou.si(l(;r  such  (;v(;u(s  in  s(;tliug 
sl.'iiidards  ha.s(;d  on  “h(;.sl  |)(;rforuH:r.s.” 

Further,  accounting  for  malfuuctious 
iu  S(;ttiug  (;mi.ssious  st.indards  would  lx; 
difficult,  if  not  im|)os.sihl(;,  giv(;n  tin; 
myriad  diff(;r(;nt  ty|)(;.s  of  malfunctions 
that  can  occur  iicross  all  .sourc(;.s  iu  tin; 
cal(;gory,  and  giv(;u  tin;  difficulli(;.s 
a.s.sociat(;d  with  ])r(;dictiug  or  accounting 
for  tin;  fre(|uency,  d(;gre(;,  and  dur.ition 
of  various  malfunctions  that  might 
(x:cur.  As  such,  the  jierforinance  of  units 
that  are  malfunctioning  is  not 
“reasonably”  foreseeable.  See,  e.g.. 

Sierra  Club  v.  EPA,  167  F.  3d  658,  662 
(D.C.  Cir.  1999)  (the  EPA  typically  has 
wide  latitude  in  determining  the  extent 
of  data-gathering  necessary  to  solve  a 
problem.  We  generally  defer  to  an 
agency’s  decision  to  proceed  on  the 
basis  of  imperfect  scientific  information, 
rather  than  to  “invest  the  resources  to 
conduct  the  perfect  study.”).  See  also, 
Weyerhaeuser  V.  Costle,  590  F.2d  1011, 
1058  (D.C.  Cir.  1978)  (“In  the  nature  of 
things,  no  general  limit,  individual 
permit,  or  even  any  upset  provision  can 
anticipate  all  upset  situations.  After  a 
certain  point,  the  transgression  of 
regulatory  limits  caused  by 
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‘uncontrollable  acts  of  third  parties,’ 
such  as  strikes,  sabotage,  operator 
intoxication  or  insanity,  and  a  variety  of 
other  eventualities,  must  be  a  matter  for 
the  administrative  exercise  of  case-by- 
case  enforcement  discretion,  not  for 
specification  in  advance  by 
regulation.”).  In  addition,  emissions 
during  a  malfunction  event  can  be 
significantly  higher  than  emissions  at 
any  other  time  of  source  operation,  and 
thus,  accounting  for  malfunctions  in 
setting  standards  could  lead  to 
standards  that  are  significantly  less 
stringent  than  levels  that  are  achieved 
by  a  well-performing  non¬ 
malfunctioning  source.  It  is  reasonable 
to  interpret  section  112  to  avoid  such  a 
result.  The  EPA’s  approach  to 
malfunctions  is  consistent  with  CAA 
section  112  and  is  a  reasonable 
interpretation  of  the  statute. 

In  the  event  that  a  source  fails  to 
comply  with  the  applicable  CAA  section 
112(d)  standards  as  a  re.sult  of  a 
malfunction  event,  the  EPA  would 
determine  an  appropriate  response 
based  on,  among  other  things,  the  good- 
faith  efforts  of  the  source  to  minimize 
emissions  during  malfunction  j)eriods, 
including  pnjveutative  and  corrective 
actions,  as  well  iis  root  can.se  analyses 
to  a.scertain  and  rectify  excciss 
emi.ssions.  The  Id’A  would  also 
consider  whether  the  source’s  failure  to 
com|)ly  with  the  CAA  s(!clion  1 1 2((1) 
standard  was,  in  fad,  sudden, 
infre(|uent,  not  reasonahly  prevenlahle 
and  was  not  instead  caused  in  part  hy 
poor  maintenance  or  carele.ss  operation, 
as  de.scrihed  in  the  (hdinition  of 
malfunction  (se(!  40  CEK  li;{.2).  I‘'nrth(;r, 
to  the  extent  the  Id’A  fihis  an 
eiddrcement  action  against  a  source  for 
violation  of  an  (miission  standard,  the 
source  can  rai.se  any  and  all  defen.ses  in 
that  enforcement  action  and  the  federal 
district  court  will  determiiu!  what,  if 
any,  relicjf  is  appropriate.  'I’he  same  is 
true  for  citizen  (iiiforcenumt  actions. 
Similarly,  the  jiresiding  officer  in  an 
administrative  proceeding  can  consider 
any  defense  raised  and  determine 
whether  administrative  penalties  are 
appropriate. 

In  several  prior  rules,  the  EPA  had 
included  an  affirmative  defense  to  civil 
penalties  for  violations  caused  by 
malfunctions  in  an  effort  to  create  a 
system  that  incorporates  some 
flexibility,  recognizing  that  there  is  a 
tension,  inherent  in  many  types  of  air 
regulation,  to  ensure  adequate 
compliance  while  simultaneously 
recognizing  that  despite  the  most 
diligent  of  efforts,  emission  standards 
may  be  violated  under  circumstances 
entirely  beyond  the  control  of  the 
source.  Although  the  EPA  recognized 


that  its  case-by-case  enforcement 
discretion  provides  sufficient  flexibility 
in  these  circumstances,  it  included  the 
affirmative  defense  to  provide  a  more 
formalized  approach  and  more 
regulatory  clarity.  See  Weyerhaeuser  Co. 
V.  Costle,  590  F.2d  1011,  1057-58  (D.C. 
Cir.  1978)  (holding  that  an  informal 
case-by-case  enforcement  discretion 
approach  is  adequate);  but  see  Marathon 
Oil  Co.  V.  EPA,  564  F.2d  1253,  1272-73 
(9th  Cir.  1977)  (requiring  a  more 
formalized  approach  to  consideration  of 
“upsets  beyond  the  control  of  the  permit 
holder.”).  Under  the  EPA’s  regulatory 
affirmative  defense  provisions,  if  a 
source  could  demonstrate  in  a  judicial 
or  administrative  proceeding  that  it  had 
met  the  requirements  of  the  affirmative 
defense  in  the  regulation,  civil  penalties 
would  not  be  assessed.  Recently,  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  vacated 
such  an  affirmative  defense  in  one  of  the 
EPA’s  section  112(d)  regulations.  NHDC 
V.  EPA,  No.  10-1371  (D.C.  Cir.  April  18, 
2014)  2014  U.S.  App.  LEXIS  7281 
(vacating  affirmative  defense  provisions 
in  .section  112((1)  rule  establishing 
emi.ssion  standards  for  Portland  cement 
kilns).  The  court  found  that  the  EPA 
lackfid  authority  to  establish  an 
alfirinative  (bifeiKse  for  private  civil  suits 
and  held  that  under  the  CAA,  the 
authority  to  determine  civil  |)enalty 
amounts  h(!.s  exclnsiviily  with  tlu; 
courts,  not  llu;  LPA.  .Specifically,  IIk; 

( ioiirl  ioimd;  “As  the  language  of  the 
.statute  makes  clear,  the  courts 
determine,  on  a  case  hy-case  basis, 
whether  civil  penalties  are 
‘a|)|)r(»|)riate.’  ’’  Sue  NltDC,  2014  l)..S. 
A|)p.  l.l'iXI.S  72}tl  at  *21  (“|l  )|nder  this 
statute,  deciding  whetluM'  |)enaltie.s  are 
‘ap|)ropriate’  in  a  given  private  civil  suit 
is  a  joh  for  tia;  courts,  not  Id’A.”).'"  hi 
light  ()\  NltDC,  the  Id’A  is  not  including 
a  regulatory  alTirmative  defen.se 
jirovision  in  this  rulemaking.  As 
ex])lihned  above,  if  a  source  is  uuahle  to 
comply  with  emi.ssions  .standards  as  a 
re.sult  of  a  malfunction,  the  EPA  may 
use  its  case-by-case  enforcement 
discretion  to  provide  flexibility,  as 
appropriate.  Further,  as  the  D.C.  Circuit 
recognized,  in  an  EPA  or  citizen 
enforcement  action,  the  court  has  the 
discretion  to  consider  any  defense 
raised  and  determine  whether  penalties 
are  appropriate.  Cf.  NHDC,  2014  U.S. 
App.  LEXIS  7281  at  *24.  (arguments 
that  violation  were  caused  by 
unavoidable  technology  failure  can  be 


The  court’s  reasoning  in  NRDC  focuses  on  civil 
judicial  actions.  The  Court  noted  that  “EPA’s  ability 
to  determine  whether  penalties  should  be  assessed 
for  Clean  Air  Act  violations  extends  only  to 
administrative  penalties,  not  to  civil  penalties 
imposed  by  a  court.”  Id. 


made  to  the  courts  in  futvue  civil  cases 
when  the  issue  arises).  The  same  logic 
applies  to  EPA  administrative 
enforcement  actions. 

a.  General  Duty 

We  are  proposing  to  revise  the  40  CFR 
part  63,  subpart  CC  General  Provisions 
table  (Table  6)  entry  for  63.6(e)(l)(i)  by 
changing  the  “Yes”  in  the  second 
column  to  a  “No.”  Similarly,  we  are 
proposing  to  revise  the  40  CFR  part  63, 
subpart  UUU  General  Provisions  table 
(Table  44)  entry  for  §  63.6(e)(l)(i)  by 
changing  the  “Yes”  in  the  third  column 
to  a  “No.”  We  are  making  this  change 
because  section  63.6(e)(l)(i)  describes 
the  general  duty  to  minimize  emissions 
and  the  current  characterizes  what  the 
general  duty  entails  during  periods  of 
SSM  and  that  language  is  no  longer 
necessary  or  appropriate  in  light  of  the 
elimination  of  the  SSM  exemption.  We 
are  proposing  instead  to  add  general 
duty  regulatory  text  at  40  CFR  63.642(n) 
and  40  CFR  63.1570(c)  that  reflects  the 
general  duty  to  minimize  omissions 
while  eliminating  the  reference  to 
jieriods  covered  liy  an  SSM  exomjition. 
With  the  elimination  of  the  SSM 
oxeinjition,  there  is  no  need  to 
(lilTorentiate  between  normal  operations, 
.startup  and  shutdown,  and  inaifnnction 
events  in  describing  the  general  duty. 
Therefore  the  language  the  EPA  is 
pro|>osing  does  not  include  that 
language  Iroin  40  ( !FK  (i3.(>(e)(1 ). 

We  are  also  proposing  to  revise  (he  40 
( !I''K  part  (iit,  snhpart  (!('.( leneral 
Provisions  table  (  Table  li)  entry  for 
(>.‘t.(>(e)(1  )(ii)  by  changing  the  “Yes”  in 
the  .second  cohinin  to  a  “No.”  .Similarly, 
we  are  also  pro|)o.sing  to  revi.se  the  40 
CT'K  |)art  (i.'i,  snhpart  I  It  It  I  General 
Provisions  table  (Table  44)  (uilry  lor 
(i63.0(e)(1  )(ii)  by  changing  the  “Yes”  in 
the  third  column  to  a  “No."  .Section 
63.t)(e)(1  )(ii)  imjio.ses  re(|niremenl.s  that 
are  not  nece.s.sary  with  the  elimination 
of  the  ,S.SM  exeinjition  or  are  redundant 
of  the  general  duty  nujuireinent  being 
added  at  40  (T'R  63.642(n)  and  40  (T'R 
63.1570(c). 

h.  SSM  Plan 

We  are  proposing  to  revise  the  40  CFR 
part  63,  subpart  CC  General  Provisions 
table  (Table  6)  entries  for  63.6(e)(3)(i) 
and  63.6(e)(3)(iii)-63.6(e)(3)(ix)  by 
changing  the  “Yes”  in  the  second 
column  to  a  “No.”  Similarly,  we  are 
proposing  to  revise  the  40  CFR  part  63, 
subpart  UUU  General  Provisions  table 
(Table  44)  entries  for  §  63.6(e)(3)(i)-(iii), 
§  63.6(e)(3)(iv),  §  63.6(e)(3)(v)-(viii), 

§  63.6(e)(3)(ix)  to  be  entries  for 
63.6(e)(3)(i)  and  63.6(e)(3)(iii)- 
63.6(e)(3)(ix)  with  “No”  in  the  third 
column  and  §63.6(e)(3)(ii)  with  “Not 
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Applicable”  in  the  third  column  (that 
section  is  reserved).  Generally,  these 
paragraphs  require  development  of  an 
SSM  plan  and  specify  SSM 
recordkeeping  and  reporting 
requirements  related  to  the  SSM  plan. 

As  noted,  the  EPA  is  proposing  to 
remove  the  SSM  exemptions,  'rherefore, 
affected  units  will  be  subject  to  an 
emis.sion  .standard  during  such  events. 
The  applicability  of  a  .standard  during 
such  events  will  ensure  that  sources 
have  ample  incentive  to  plan  for  and 
achieve  compliance  and  thus  the  SSM 
plan  requirements  are  no  longer 
necessary. 

c.  C]ompliance  With  Standards 

We  are  proposing  to  revise  the  40  C'.ER 
part  63,  subpart  GC  (General  Provisions 
table  (Table  6)  entry  for  63.6(f)(1)  by 
c:hanging  the  “Yes”  in  the  second 
column  to  a  “No.”  .Similarly,  we  are 
proposing  to  revise  the  40  GFR  part  63, 
.subpart  IJIJU  (General  Provisions  table 
(Table  44)  entry  for  §  63.6(f)(1)  by 
changing  the  “Yes”  in  the  third  column 
to  a  “No.”  The  current  language  of  40 
(3'’R  63.6(f)(1)  exempts  sources  from 
non-opacity  .standards  during  periods  of 
.SSM.  As  discussed  above,  the  court  in 
Sierra  Club  vacated  the  exemptions 
contained  in  this  provision  and  held 
that  the  GAA  requires  that  some  section 
112  standard  apply  continuously. 
C^onsistent  with  Sierra  Club,  the  EPA  is 
proposing  to  revise  standards  in  this 
rule  to  apply  at  all  times. 

We  are  proposing  to  revise  the  40  Ch^R 
part  63,  subpart  GC  General  Provisions 
table  (Table  6)  entry  for  63.6(h)(1)  by 
changing  the  “Yes”  in  the  second 
column  to  a  “No.”  Similarly,  we  are 
proposing  to  revise  the  40  GFR  part  63, 
subpart  UUU  General  Provisions  table 
(Table  44)  entry  for  §  63.6(h)(1)  by 
changing  the  “Yes”  in  the  third  column 
to  a  “No.”  The  current  language  of  40 
GFR  63.6(h)(1)  exempts  sources  from 
opacity  standards  during  periods  of 
SSM.  As  discussed  above,  the  court  in 
Sierra  Club  vacated  the  exemptions 
contained  in  this  provision  and  held 
that  the  CAA  requires  that  some  section 
112  standard  apply  continuously. 
Consistent  with  Sierra  Club,  the  EPA  is 
proposing  to  revise  standards  in  this 
rule  to  apply  at  all  times. 

d.  Performance  Testing 

We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  GC  General  Provisions 
table  (Table  6)  entry  for  63.7(e)(1)  by 
changing  the  “Yes”  in  the  second 
column  to  a  “No.”  Similarly,  we  are 
proposing  to  revise  the  40  GFR  part  63, 
subpart  UUU  General  Provisions  table 
(Table  44)  entry  for  §  63.7(e)(1)  by 
changing  the  “Yes”  in  the  third  column 


to  a  “No.”  Section  63.7(e)(1)  describes 
performance  testing  requirements.  The 
EPA  is  instead  proposing  to  add 
performance  testing  requirements  at  40 
C:FR  63.642(d)(3)  and  40  GFR 
63.1571(h)(1).  The  performance  testing 
requirements  we  are  proposing  differ 
from  the  (General  Provisions 
jjorformance  te.sting  provisions  in 
several  respects.  The  regulatory  text 
does  not  include  the  language  in  40  Cd'R 
()3. 7(e)(1)  that  restated  the  SSM 
exemjjtion.  The  regulatory  text  also  does 
not  preclude  .startup  and  shutdown 
periods  from  being  considered 
“representative”  for  purposes  of 
jjerformance  testing,  however,  the 
te.sting.  However,  the  specific  testing 
provisions  propo.sed  at  40  GFR 
63.642(d)(3)  and  40  GFR  63.1571(h)(1) 
do  not  allow  performance  te.sting  during 
startup  or  shutdown.  As  in  40  CiFR 
63.7(e)(1),  performance  tests  condiicted 
under  this  subpart  may  not  be 
conducted  during  malfunctions  hecau.se 
conditions  during  malfunctions  are 
often  not  representative  of  normal 
operating  conditions.  The  EPA  is 
proposing  to  add  language  that  recpiires 
the  owner  or  operator  to  record  the 
process  information  that  is  necessary  to 
document  operating  conditions  during 
the  te.st  and  include  in  such  record  an 
explanation  to  support  that  such 
conditions  repre.sent  normal  operation. 
Section  63.7(e)  requires  that  the  owner 
or  operator  make  available  to  the 
Administrator  such  records  “as  may  be 
necessary  to  determine  the  condition  of 
the  performance  test”  available  to  the 
Administrator  upon  request,  but  does 
not  specifically  require  the  information 
to  be  recorded.  The  regulatory  text  EPA 
is  proposing  to  add  to  Refinery  MACT 
1  and  2  builds  on  that  requirement  and 
makes  explicit  the  requirement  to  record 
the  information. 

e.  Monitoring 

We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  GC  General  Provisions 
table  (Table  6)  entries  for  63.8(c)(l)(i) 
and  63.8(c)(l)(iii)  by  changing  the  “Yes” 
in  the  second  column  to  a  “No.” 
Similarly,  we  are  proposing  to  revise  the 
40  GFR  part  63,  subpart  UUU  General 
Provisions  table  (Table  44)  entry  for 
§  63.8(c)(l)(i)  and  §  63.8(c)(l)(iii)  by 
changing  the  “Yes”  in  the  third  column 
to  a  “No.”  The  cross-references  to  the 
general  duty  and  SSM  plan 
requirements  in  those  subparagraphs  are 
not  necessary  in  light  of  other 
requirements  of  40  GFR  63.8  that  require 
good  air  pollution  control  practices  (40 
GFR  63.8(c)(1))  and  that  set  out  the 
requirements  of  a  quality  control 
program  for  monitoring  equipment  (40 
GFR  63.8(d)). 


We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  UUU  General 
Provisions  table  (Table  44)  entry  for 
§  63.8(d)  to  include  separate  entries  for 
.specific  paragraphs  of  40  GFR  63.8(d), 
including  an  entry  for  §  63.10(d)(3)  with 
“No”  in  the  third  column.  The  final 
.sentence  in  40  C]FR  63.8(d)(3)  refers  to 
the  General  Provisions’  SSM  ])lan 
reejuirement  which  is  no  longer 
applicable.  The  EPA  is  proposing  to  add 
to  the  rule  at  40  CTR  63.1576(b)(3)  text 
that  is  identical  to  40  CTR  63.8(d)(3) 
except  that  the  final  sentence  is 
replaced  with  the  following  sentence: 
“'I’he  program  of  corrective  action 
should  be  included  in  the  plan  required 
under  §  63.8(d)(2).” 

f.  Recordkeejjing 

We  are  proposing  to  revise  the  40  (iFR 
part  63,  subpart  (Xi  General  Provisions 
table  (Table  6)  entry  for  63.10(b)(2)(i)  by 
changing  the  “Yes”  in  the  .second 
column  to  a  “No.”  .Section  63.10(b)(2)(i) 
descrihes  the  recordkeeping 
requirements  during  .startup  and 
.shutdown.  The.se  recording  provisions 
are  no  longer  necessary  because  the  EPA 
is  proposing  that  recordkeeping  and 
reporting  applicable  to  normal 
operations  will  apply  to  .startup  and 
.shutdown.  In  the  ab.sence  of  special 
provisions  applicable  to  startup  and 
shutdown,  such  as  a  startup  and 
.shutdown  plan,  there  is  no  reason  to 
retain  additional  recordkeeping  for 
.startup  and  shutdown  periods. 

We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  UUU  General 
Provisions  table  (Table  44)  entry  for 
§  63.10(b)  to  include  separate  entries  for 
specific  paragraphs  of  40  GFR  63.10(b), 
including  an  entry  for  §  63. 10(b)(2) (i) 
with  “No”  in  the  third  column.  Section 
63.10(b)(2)(i)  describes  the 
recordkeeping  requirements  during 
startup  and  shutdown.  We  are  instead 
proposing  to  add  recordkeeping 
requirements  to  40  GFR  63.1576(a)(2). 
When  a  source  is  subject  to  a  different 
standard  during  startup  and  shutdown, 
it  will  be  important  to  know  when  such 
startup  and  shutdown  periods  begin  and 
end  in  order  to  determine  compliance 
with  the  appropriate  standard.  Thus,  the 
EPA  is  proposing  to  add  language  to  40 
GFR  63.1576(a)(2)  requiring  that  sources 
subject  to  an  emission  standard  daring 
startup  or  shutdown  that  differs  from 
the  emission  standard  that  applies  at  all 
other  times  must  record  the  date,  time, 
and  duration  of  such  periods. 

We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  GC  General  Provisions 
table  (Table  6)  entry  for  63.10(b)(2)(ii) 
by  changing  the  “Yes”  in  the  second 
column  to  a  “No.”  Similarly,  we  are 
proposing  to  revise  the  40  GFR  part  63, 
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subpart  IJUU  General  Provisions  table 
(Table  44)  entry  for  §63.1()(b)  to  include 
separate  entries  for  specific  paragraphs 
of  40  CiFR  63.10(b),  including  an  entry 
for  §  63.10(b)(2)(ii)  with  “No”  in  tbe 
third  colnmn.  Section  63.10(b)(2)(ii) 
describes  the  recordkeeping 
nupnrements  during  a  malfunction.  Tbe 
Id’A  is  proposing  to  add  such 
nHpiireinents  to  40  (;FR  63.655(i)(1 1) 
and  40  GFR  63.1576(a)(2).  'I’be 
regulatory  text  we  are  ])ro])osing  to  add 
differs  from  the  General  Provisions 
language  that  was  c:ross-referenced, 
which  provides  the  creation  and 
retention  of  a  record  of  the  occurrence 
and  duration  of  each  malfunction  of 
jnocess,  air  ])ollntion  control,  and 
monitoring  equipment.  The  projjosed 
text  would  apply  to  any  failure  to  meet 
an  applicable  standard  and  would 
re(juire  the  source  to  record  the  date, 
time,  and  duration  of  the  failure.  The 
I'iPA  is  also  })roj)osing  to  add  to  40  (3<’R 
63.655(i)(ll)  and  40  GFR  63.1576(a)(2)  a 
recpurement  that  sources  k(;e[)  records 
that  include  a  li.st  of  the  affected  source 
or  (xpiipment  and  actions  taken  to 
minimize  emissions,  an  estimate  of  the 
(juantity  of  each  regulated  pollutant 
emitted  over  the  .standard  for  which  the 
soiirce  failed  to  meet  a  standard,  and  a 
description  of  the  method  used  to 
estimate  the  emissions.  Examples  of 
.such  methods  would  include  product- 
loss  calculations,  mass  balance 
calculations,  measurements  when 
available,  or  engineering  judgment 
based  on  known  process  parameters. 

The  EPA  is  proposing  to  require  that 
sources  keep  records  of  this  information 
to  ensure  that  there  is  adequate 
information  to  allow  the  EPA  to 
determine  the  severity  of  any  failure  to 
meet  a  standard,  and  to  provide  data 
that  may  document  how  the  source  met 
the  general  duty  to  minimize  emissions 
when  the  source  has  failed  to  meet  an 
applicable  standard. 

We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  GG  General  Provisions 
table  (Table  6)  entry  for  63.10(b)(2)(iv) 
by  changing  the  “Yes”  in  the  second 
colrnnn  to  a  “No.”  Similarly,  we  are 
proposing  to  revise  the  40  GFR  part  63, 
subpart  UUU  General  Provisions  table 
(Table  44)  entry  for  §  63.10(b)  to  include 
separate  entries  for  specific  paragraphs 
of  40  GFR  63.10(b),  including  an  entry 
for  §  63.10(b)(2)(iv)-(v)  with  “No”  in  the 
third  column.  When  applicable,  40  GFR 
63.10(b)(2)(iv)  requires  sources  to  record 
actions  taken  during  SSM  events  when 
actions  were  inconsistent  with  their 
SSM  plan.  The  requirement  is  no  longer 
appropriate  because  SSM  plans  will  no 
longer  be  required.  The  requirement 
previously  applicable  under  40  GFR 


63.10(b)(2)(iv)(B)  to  record  actions  to 
minimize  emissions  and  record 
corrective  actions  is  now  applicable  by 
reference  to  40  (^FR  63.655(i)(ll)(iii) 
and  40  GFR  63.1576(a)(2)(iii). 

We  are  proposing  to  revise  the  40  G1''R 
part  63,  sid)part  GCi  General  Provisions 
table  (Table  6)  entry  for  63.10(b)(2)(v)  by 
changing  the  “Yes”  in  the  second 
column  to  a  “No.”  Similarly,  we  are 
])roposing  to  revi.se  the  40  (T’R  part  63, 
suhpart  UUU  General  Provisions  table 
(Table  44)  entry  for  §63.1 0(h)  to  include 
separate  entries  for  specific  paragraphs 
of  40  CiFR  63.10(h),  including  an  entry 
for  §  ()3.10(h)(2)(iv)-(v)  with  “No”  in  the 
third  colnmn.  When  a])plicahle,  40  CiFR 
()3.10(h)(2)(v)  requires  sources  to  record 
actions  taken  during  SSM  events  to 
show  that  actions  taken  were  consi.stent 
with  their  .SSM  plan.  The  recpiirement  is 
no  longer  appropriate  because  S.SM 
j)lan.s  would  no  longer  he  required. 

We  are  proposing  to  revi.se  the  40  GFR 
])art  63,  suhpart  UUU  Gimeral 
Provi.sions  table  (Table  44)  entry  for 
§  63.10(c)(9)-(15)  to  include  separate 
entries  for  specific  ])aragraph.s  of  40  GFR 
63.10(c),  including  an  entry  for 
§63.10(c)(15)  with  “No”  in  the  third 
column.  The  EPA  is  proposing  that  40 
GFR  63.10(c)(15)  no  longer  apply.  When 
applicable,  the  provision  allows  an 
owner  or  operator  to  u.se  the  affected 
source’s  SSM  plan  or  records  kept  to 
satisfy  the  recordkeeping  requirements 
of  the  SSM  plan,  specified  in  40  GFR 
63.6(e),  to  also  satisfy  the  requirements 
of  40  GFR  63.10(c)(10)  through  (12).  The 
EPA  is  proposing  to  eliminate  this 
requirement  because  SSM  plans  would 
no  longer  be  required,  and  therefore  40 
GFR  63.10(c)(15)  no  longer  serves  any 
useful  purpose  for  affected  units. 

g.  Reporting 

We  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  GG  General  Provisions 
table  (Table  6)  entries  for  63.10(d)(5)(i) 
and  63.10(d)(5)(ii)  by  combining  them 
into  one  entry  for  63.10(d)(5)  with  a 
“No”  in  the  second  column.  Similarly, 
we  are  proposing  to  revise  the  40  GFR 
part  63,  subpart  UUU  General 
Provisions  table  (Table  44)  entries  for 
63.10(d)(5)(i)  and  63.10(d)(5)(ii)  by 
combining  them  into  one  entry  for 
63.10(d)(5)  with  a  “No”  in  the  third 
column.  Section  63.10(d)(5)  describes 
the  reporting  requirements  for  startups, 
shutdowns,  and  malfunctions.  To 
replace  the  General  Provisions  reporting 
requirement,  the  EPA  is  proposing  to 
add  reporting  requirements  to  40  GFR 
63.655(g)(12),  40  GFR  63.1575(c)(4),  40 
GFR  63.1575(d),  and  40  GFR  63.1575(e). 
The  General  Provisions  requirement  that 
was  cross-referenced  requires  periodic 
SSM  reports  as  a  stand-alone  report.  In 


its  place,  we  are  proposing  language  that 
requires  sources  that  fail  to  meet  an 
applicable  .standard  at  any  time  to  report 
the  information  concerning  such  events 
in  the  periodic  report  already  required 
under  each  of  these  rides.  We  are 
jiroposing  that  the  report  mn.st  contain 
the  number,  date,  time,  duration,  and 
the  can.se  of  such  events  (including 
unknown  can.se,  if  ajiplicahle),  a  li.st  of 
the  affected  source  or  eijuipment,  an 
estimate  of  the  ipiantity  of  each 
regulated  ])oilutant  emittiul  oviu  any 
emi.ssion  limit,  and  a  de.scription  of  the 
method  n.sed  to  e.stimate  the  emi.s.sions. 

Examples  of  methods  that  can  he  used 
to  e.stimate  emi.s.sions  would  include 
jiroduct-lo.ss  calculations,  ma.ss  balance 
calculations,  measurements  when 
available,  or  engineering  judgment 
based  on  known  proce.ss  jiarametijrs. 

The  EPA  is  proposing  this  reijnirement 
to  ensure  that  there  is  adeijuate 
information  to  determine  compliance,  to 
allow  the  I'iPA  to  determine  the  severity 
of  the  failure  to  meet  an  applicable 
.standard,  and  to  provide  data  that  may 
document  how  the  source  met  the 
general  duty  to  minimize  emi.s.sions 
(hiring  a  failure  to  meet  an  applicahle 
standard. 

We  will  no  longer  reipiire  owners  or 
operators  to  determine  whether  actions 
taken  to  correct  a  malfunction  are 
consistent  with  an  SSM  plan,  because 
SSM  plans  would  no  longer  be  required. 
The  propo.sed  rule  eliminates  the  cross- 
reference  to  40  GFR  63.10(d)(5)(i)  that 
contains  the  description  of  the 
previously  required  SSM  report  format 
and  submittal  schedule  from  this 
section.  These  specifications  are  no 
longer  necessary  because  the  events  will 
be  reported  in  otherwise  required 
reports  with  similar  format  and 
submittal  requirements. 

As  noted  above,  we  are  proposing  to 
revise  the  40  GFR  part  63,  subpart  GG 
General  Provisions  table  (Table  6) 
entries  for  63.10(d)(5)(i)  and 
63.10(d)(5)(ii)  by  combining  them  into 
one  entry  for  63.10(d)(5)  with  a  “No”  in 
the  second  column.  Similarly,  we  are 
proposing  to  revise  the  40  GFR  part  63, 
subpart  UUU  General  Provisions  table 
(Table  44)  entries  for  63.10(d)(5)(i)  and 
63.10(d)(5)(ii)  by  combining  them  into 
one  entry  for  63.10(d)(5)  with  a  “No”  in 
the  third  column.  Section  63.10(d)(5)(ii) 
describes  an  immediate  report  for 
startups,  shutdown,  and  malfunctions 
when  a  source  fails  to  meet  an 
applicable  standard  but  does  not  follow 
the  SSM  plan.  We  are  proposing  to  no 
longer  require  owners  and  operators  to 
report  when  actions  taken  during  a 
startup,  shutdown,  or  malfunction  were 
not  consistent  with  an  SSM  plan. 
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because  such  plans  would  no  longer  be 
required. 

2.  Electronic  Reporting 

In  this  proposal,  the  EPA  is  describing 
a  process  to  increase  the  ease  and 
efficiency  of  performance  test  data 
submittal  while  improving  data 
accessibility.  Specifically,  the  EPA  is 
proposing  that  owners  and  operators  of 
petroleum  refineries  submit  electronic 
copies  of  required  performance  test  and 
performance  evaluation  reports  by 
direct  computer-to-computer  electronic 
transfer  using  EPA-provided  software. 
The  direct  computer-to-computer 
electronic  transfer  is  accomplished 
through  the  EPA’s  Central  Data 
Exchange  (CDX)  using  the  Compliance 
and  Emissions  Data  Reporting  Interface 
(CEDRI).  The  CDX  is  EPA’s  portal  for 
submittal  of  electronic  data.  The  EPA- 
provided  software  is  called  the 
Electronic  Reporting  Tool  (ERT)  which 
is  used  to  generate  electronic  reports  of 
performance  tests  and  evaluations.  The 
ERT  generates  an  electronic  report 
package  which  will  be  submitted  using 
the  CEDRI.  The  submitted  report 
package  will  be  stored  in  the  CDX 
archive  (the  official  copy  of  record)  and 
the  EPA’s  public  database  called 
WebFIRE.  All  stakeholders  will  have 
access  to  all  reports  and  data  in 
WebFIRE  and  accessing  these  reports 
and  data  will  be  very  straightforward 
and  easy  (see  the  WebFIRE  Report 
Search  and  Retrieval  link  at  http:// 
cfpub.epa.gov/webfire/ 
index.cfm  ?action=fire.search 
ERTSubmission).  A  description  and 
instructions  for  use  of  the  ERT  can  be 
found  at  http://www.epa.gov/ttn/chief/ 
ert/index.html  and  CEDRI  can  be 
accessed  through  the  CDX  Web  site 
[www.epa.gov/cdx).  A  description  of  the 
WebFIRE  database  is  available  at:  http:// 
cfpub.epa.gov/oarweb/index.cfin? 
action=fire.inain. 

'I’he  proposal  to  .submit  performance 
test  data  electronically  to  the  EPA 
ap])lies  only  to  those  performance  te.sts 
(and/or  performance  (valuations) 
conducted  using  t(!st  methods  that  an; 
supjjorted  by  the  ERT.  Tlu!  IdTl' 
siq)j)()rts  most  of  tin;  commonly  ii.sed 
l‘iPA  riifenmci!  nuithods.  A  listing  of  the 
|)otlntants  and  te.st  methods  sn|)poited 
by  the  ERT  is  available  at:  \\\lp:// 

WWW. cpa. gov/ll  n/chicf/erl/indcx.liind. 

We  believe  that  indnstiy  would 
benefit  ii'oin  this  proposed  a|)proach  to 
electronic  data  snhnnttal.  .Specifically, 
hy  using  this  a|>proach,  industry  will 
save  time  in  the  |)eriormance  test 
snhmittal  process.  Addit ionally,  t he 
standardi/ed  format  that  the  I'iKT  uses 
allows  sources  to  creal(!  a  more 
com|)lete  lest  re|)ort  resniting  in  le.ss 


time  spent  on  data  backfilling  if  a  source 
failed  to  include  all  data  elements 
required  to  be  submitted.  Also  through 
this  proposal  industry  may  only  need  to 
submit  a  report  once  to  meet  the 
requirements  of  the  applicable  subpart 
because  stakeholders  can  readily  access 
these  reports  from  the  WebFIRE 
database.  This  also  benefits  industry  by 
cutting  back  on  recordkeeping  costs  as 
the  performance  test  reports  that  are 
submitted  to  the  EPA  using  CEDRI  are 
no  longer  required  to  be  retained  in  hard 
copy,  thereby  reducing  staff  time 
needed  to  coordinate  these  records. 

Since  the  EPA  will  already  have 
performance  test  data  in  hand,  another 
benefit  to  industry  is  that  fewer  or  less 
substantial  data  collection  requests  in 
conjunction  with  prospective  required 
residual  risk  assessments  or  technology 
reviews  will  be  needed.  This  would 
result  in  a  decrease  in  staff  time  needed 
to  respond  to  data  collection  requests. 

State,  local  and  tribal  air  pollution 
control  agencies  (S/L/Ts)  may  also 
benefit  from  having  electronic  versions 
of  the  reports  they  are  now  receiving. 
For  example,  S/L/Ts  may  be  able  to 
conduct  a  more  streamlined  and 
accurate  review  of  electronic  data 
submitted  to  them.  For  example,  the 
ERT  would  allow  for  an  electronic 
review  process,  rather  than  a  manual 
data  assessment,  therefore,  making 
review  and  evaluation  of  the  source 
provided  data  and  calculations  easier 
and  more  efficient.  In  addition,  the 
public  stands  to  benefit  from  electronic 
reporting  of  emissions  data  because  the 
electronic  data  will  be  easier  for  the 
public  to  access.  How  the  air  emissions 
data  are  collected,  accessed  and 
reviewed  will  be  more  transparent  for 
all  stakeholders. 

One  major  advantage  of  the  proposed 
submittal  of  performance  test  data 
tbrough  tbe  ERT  is  a  standardized 
method  to  compile  and  store  much  of 
the  documentation  required  to  be 
reported  by  this  rule.  The  ERT  clearly 
states  what  tci.sting  information  woidd 
be  nujuirod  by  the  te.st  method  and  lias 
tbe  ability  to  bouse  additional  data 
elements  that  might  be  re(]uired  by  a 
delegated  aiitbority. 

In  addition  the  I'iPA  must  liav(; 
performance  test  data  to  condnci 
elhiclive  reviews  of  ( iA A  .sections  I  t  I 
and  112  standards,  as  w(;ll  as  for  many 
otliei  purposes  including  compliance 
determinations,  emi.ssion  laclor 
developimml  and  animal  emi.ssion  rate 
determinations.  In  conducting  the.se 
reipiired  reviews,  Ihi!  Id’A  has  lonnd  it 
inellective  and  lime  consuming,  not 
only  lor  ns,  hnt  also  for  regulatory 
agencies  and  source  owners  and 
operaloi's,  to  locate,  collect  and  snhmit 


performance  test  data.  In  recent  years, 
stack  testing  firms  have  typically 
collected  performance  test  data  in 
electronic  format,  making  it  possible  to 
move  to  an  electronic  data  submittal 
system  that  would  increase  the  ease  and 
efficiency  of  data  submittal  and  improve 
data  accessibility. 

A  common  complaint  heard  from 
industry  and  regulators  is  that  emission 
factors  are  outdated  or  not 
representative  of  a  particular  source 
category.  With  timely  receipt  and 
incorporation  of  data  firom  most 
performance  tests,  the  EPA  would  be 
able  to  ensme  that  emission  factors, 
when  updated,  represent  the  most 
current  range  of  operational  practices. 
Finally,  another  benefit  of  the  proposed 
data  submittal  to  WebFIRE 
electronically  is  that  these  data  would 
greatly  improve  the  overall  quality  of 
existing  and  new  emissions  factors  by 
supplementing  the  pool  of  emissions 
test  data  for  establishing  emissions 
factors. 

In  summary,  in  addition  to  supporting 
regulation  development,  control  strategy 
development  and  other  air  pollution 
control  activities,  having  an  electronic 
database  populated  with  performance 
test  data  would  save  industry,  state, 
local  and  tribal  agencies  and  the  EPA 
significant  time,  money  and  effort  while 
also  improving  the  quality  of  emission 
inventories  and  air  quality  regulations. 

In  addition,  we  are  proposing  that  the 
fenceline  data  at  each  monitor  location 
(as  proposed  above)  would  be  reported 
electronically  on  a  semiannual  basis.  All 
data  reporteii  electronically  would  be 
submitted  to  CDX  through  CEDRI  and 
made  available  to  the  public. 

3.  Technical  Amendments  to  Refinery 
MACT  1  and  2 

a.  Open-Ended  Valves  and  Lines 

Refinery  MACT  1  recjuires  an  owner 
or  operator  to  control  omissions  from 
ecjuipment  leaks  according  to  tbe 
re(iuir(!monts  of  either  40  (3‘’R  part  00, 
.subjiart  VV  or  40  Cf'R  jiart  03,  siibpart 
II.  For  open-ended  valves  and  lines, 
both  subparts  re(|nire  that  the  open  end 
be  (Hpiipped  with  a  cap,  blind  flange, 
plug  or  .second  valve  that  "shall  .seal  the 
open  end  at  all  limes.’’  However,  neither 
snhpart  defines  "seal’’  or  explains  in 
practical  and  enlorceahle  terms  what 
constitutes  a  sealed  open  ended  valve  oi 
hue.  This  has  led  to  uncerlaiuly  on  the 
part  of  the  owner  oi  o|)eralor  as  to 
whether  complianct;  is  being,  achievtsl. 
In.sp(!cli(»n.s  under  the  Id’A’s  Air  Toxics 
I.DAR  initiative  have  provided  evidtmce 
that  while  certain  o|)en  ended  lines  may 
he  e(pn|)ped  with  a  cap,  blind  flange, 
ping  or  .s(!cond  valve,  lh(;y  are  not 
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operating  in  a  “sealed”  manner  as  the 
EPA  interprets  that  term. 

In  response  to  this  nncertainty,  we  are 
proposing  to  amend  40  CFR  63.648  to 
clarify  what  is  meant  hy  “seal.”  This 
proposed  amendment  clarifies  that,  for 
the  purpose  of  complying  with  the 
requirements  of  40  CFR  63.648,  open- 
ended  valves  and  lines  are  “sealed”  by 
the  cap,  blind  flange,  plug,  or  second 
valve  when  there  are  no  detectable 
emissions  from  the  open-ended  valve  or 
line  at  or  above  an  instrument  reading 
of  500  ppm.  We  solicit  comment  on  this 
approach  to  reducing  the  compliance 
uncertainty  associated  with  open-ended 
valves  and  lines  and  our  proposed 
amendment. 

b.  General  Provisions  Cross-Referencing 

We  have  reviewed  the  application  of 
40  CFR  part  63,  subpart  A  (General 
Provisions)  to  Refinery  MACT  2.  The 
applicable  requirements  of  40  CFR  part 
63,  subpart  A  are  contained  in  Table  44 
of  40  CFR  part  63,  subpart  UUU.  As  a 
result  of  our  review,  we  are  proposing 
several  amendments  to  Table  44  of  40 
CFR  part  63,  subpart  UUU  (in  addition 
to  those  discussed  in  section  IV.E.l  of 
this  preamble  that  address  SSM)  to 
bring  the  table  up-to-date  with 
requirements  of  the  General  Provisions 
that  have  been  amended  since  this  table 
was  created,  to  correct  cross-references, 
and  to  incorporate  additional  sections  of 
the  General  Provisions  that  are 
necessary  to  implement  other  subparts 
that  are  cross-referenced  by  this  rule. 

Although  we  reviewed  the  application 
of  the  General  Provisions  to  Refinery 
MACT  1  and  amended  Table  6  of  40 
CFR  part  63,  subpart  CC  in  2009,  we  are 
proposing  a  few  additional  technical 
corrections  to  this  table  (in  addition  to 
those  di.scussed  in  section  IV.E.l  of  this 
preamble  that  address  SSM).  We  are  not 
discu.ssing  the  details  of  these  proposed 
technical  c:orrections  in  this  preamble 
hut  the  rationale  for  each  change  to 
'I’ahle  ()  of  40  Cl-’R  part  (>3,  suhpart  (XI 
and  'I’ahle  44  of  40  CI''R  ])art  (>3,  sul)|)art 
I  lUl )  (including  tin;  |)ropo.sed 
anuindiiKnits  to  addrtjss  .S.SM  discussed 
above),  is  included  in  Docket  II) 

Nmnl)(!r  Id’A-IKI  ( )AK-20 1 0-0(i82. 

4.  AinendiiKMils  lo  Kcilinery  NSP.S  |  and 

)e 

As  discnssiid  in  seclion  II. It. 2  ol  this 
preanihle,  we  am  addressing  a  nninher 
ol  leclinical  eoi  reclions  and 
clai  i iicat ions  lor  Kelinery  N.SP.S  )  and  |a 
lo  address  some  ol  the  issues  raised  in 
tli(!  pelilion  lor  reconsideral ion  and  to 
inipiiive  consistency  and  clarity  ol  the 
rule  re(|inr»!ments.  These  issues  are 
addressed  in  detail  in  API’s  amended 
|)elilion,  dated  August  2t,  2008  (see 


Docket  Item  Number  EPA-HQ-OAR- 
2007-0011-0246)  and  the  meeting 
minutes  for  a  September  11,  2008 
meeting  between  EPA  and  API  (see 
Docket  Item  Number  EPA-HQ-OAR- 
2007-0011-0266). 

a.  The  Depressurization  Work  Practice 
Standard  for  Delayed  Coking  Units 

HOVENSA  and  the  Industry 
Petitioners  raised  several  issues  with  the 
analysis  conducted  to  support  the  DCU 
work  practice  standard  in  Refinery 
NSPS  Ja.  With  the  promulgation  and 
implementation  of  the  standards  we  are 
proposing  for  the  DCU  under  Refinery 
MACT  1,  the  DCU  work  practice 
standards  in  Refinery  NSPS  Ja  are  not 
expected  to  result  in  any  further 
decreases  in  emissions  from  the  DCU. 
Any  DCU  that  becomes  subject  to 
Refinery  NSPS  Ja  would  already  be  in 
compliance  with  Refinery  MAC^T  1, 
which  is  a  more  stringent  standard  than 
the  DCU  work  practice  standards  in 
Refinery  NSPS  Ja.  As  such,  we  are 
contemplating  various  ideas  for 
harmonizing  the  requirements  for  the 
DCU  in  these  two  regulations.  One 
option  is  to  amend  Refinery  NSPS  Ja  to 
incorporate  the  same  requirements 
being  proposed  for  Refinery  MACT  1 
(the  DCU  work  practice  standard  in 
Refinery  NSPS  Ja  is  less  stringent  than 
the  proposed  requirements  for  Refinery 
MACT  1).  Another  option  we  are 
contemplating  is  deleting  the  DCU  work 
practice  standard  within  Refinery  NSPS 
Ja  once  the  DCU  standards  in  Refinery 
MACT  1  are  promulgated  and  fully 
implemented.  We  believe  deletion  of 
this  work  practice  standard  is  consistent 
with  the  objectives  of  Executive  Order 
13563,  “Improving  Regulation  and 
Regnlatory  Review.”  We  solicit 
comment  on  these  options  as  well  as 
any  other  comments  regarding  the 
interaction  between  the  IXTJ 
rcKpiirements  in  these  two  rules  (i.o.,  the 
iKUid  to  keep  the  IXU)  work  practice 
standard  in  Rcifinery  NSI’S  Ja  alter 
])roimdgation  of  tluisi;  nwisions  to 
Refinery  MACT  1.) 

1).  Technical  Corrections  and 
( '.larilications 

In  addition  lo  Iheir  primary  i.ssnes, 
the  Indnslry  Peliliomas  (mnmeraled 
^:(!Vt!Ial  points  of  clarification  and 
I iicoimnended  aimmdiiKmts  to  Kefineiy 
N.SP.S  I  and  ja.  These  issues  ao! 
addicssed  in  (l(;tail  in  AIM’s  amended 
pelilion  loi'  lecon.sideralion,  dated 
Angiisl  21, 2()()8  (see  Docket  Mem 
Nmnher  I'iPA  1 10  OAK  2.()()7  0011 
024li)  and  the  mecMing,  miimles  lor  a 
.S(;ptemher  I  I,  200tt  meeting  h(;twi!en 
TiPA  and  AIM  (see  Docket  Item  Nmnher 
I'PA-IKJI  ()AK-2007  001  l-020ti)- W(! 


are  including  several  proposed 
amendments  in  this  rulemaking  to 
specifically  address  these  issues.  These 
amendments  are  discussed  in  the 
remainder  of  this  section.  We  are 
addressing  these  issues  now  while  we 
are  proposing  amendments  for  Refinery 
MACT  2  in  an  effort  to  improve 
consistency  and  clarity  for  sources 
regulated  under  both  the  NSPS  and 
Refinery  MACT  2. 

We  are  proposing  a  series  of 
amendments  to  the  requirements  for 
sulfur  recovery  plants  in  40  CFR 
60.102a,  to  clarify  the  applicable 
emission  limits  for  different  types  of 
sulfur  recovery  plants  based  on  whether 
oxygen  enrichment  is  used.  These 
amendments  also  clarify  that  emissions 
averaging  across  a  group  of  emission 
points  within  a  given  sulfur  recovery 
plant  is  allowed  from  each  of  the 
different  types  of  sulfur  recovery  plants, 
and  that  emissions  averaging  is  specific 
to  the  SO2  or  reduced  sulfur  standards 
(and  not  to  the  H2S  limit).  The  10  ppmv 
H2S  limit  for  reduction  control  systems 
not  followed  by  incineration  must  be 
met  on  a  release  point-specific  basis. 
These  amendments  are  being  made  to 
clarify  the  original  intent  of  the  Refinery 
NSPS  Ja  requirements  for  sulfur 
recovery  plants. 

We  are  proposing  a  series  of 
corresponding  amendments  in  40  CFR 
60.106a  to  clarify  the  monitoring 
requirements,  particularly  when  oxygen 
enrichment  or  emissions  averaging  is 
nsed.  The  monitoring  requirements  in 
Refinery  NSPS  Ja  were  incomplete  for 
these  provisions  and  did  not  specify  all 
of  the  types  of  monitoring  devices 
needed  for  implementation.  We  are  also 
proposing  in  40  CFR  60.106a  to  nse  the 
term  “reduced  .sulfur  compounds” 
when  referring  to  the  emission  limits 
and  monitoring  devices  needed  to 
comply  with  the  reduced  .sulfur 
compound  emi.ssioii  limits  for  sidfur 
rcicovery  plants  with  reduction  control 
.syslcMiis  not  followed  hy  incineration. 
The  term  “niduced  sulliir  comjxnmd.s” 
is  a  defined  tmin  in  RefiiHiiy  N.SP.S  ja, 
and  the  emissions  limit  forsnllnr 
recovery  |)lanl.s  with  reduction  control 
.syslems  nol  followed  hy  incineration  is 
sp(;(:ilic  lo  "reduced  snitnr 
compounds.”  ThereloKi,  the  proposed 
amendments  lo  the  monitoiinp, 
piitvi.sions  provide  clarihcation  ol  the 
requirements  hy  n.sing  a  consistent, 
delined  teiin. 

We  are  proposing,  amendments  lo  411 
( il'K  (>().  Ill2a()>j(  I )  lo  clarity  that  ( it ) 
hoilers,  while  p.irl  ol  the  T'(  it  il  I  allecled 
lacilily,  can  also  he  tnel  f’,as  comhnslion 
devices  (T't  it  iDj.  Indnslry  Petitioners 
snggesttal  that  I  he  t  it )  hoiler  shonld  oidy 
he  snhjeci  tot  he  T't  it  il  I  Nt  )x  and  .St ), 
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limits  and  should  not  be  considered  a 
FGCD.  While  Refinery  NSPS  Ja  clearly 
states  that  the  coke  burn-off  exhaust 
from  the  FCCU  catalyst  regenerator  is 
not  considered  to  be  fuel  gas,  other  fuels 
combusted  in  the  CO  boiler  must  meet 
the  H2S  concentration  requirements  for 
fuel  gas  like  any  other  FGCD.  This 
amendment  is  provided  to  clarify  our 
original  intent  with  respect  to  fuel  gas. 
Industry  Petitioners  also  noted  that 
some  CO  boiler  “furnaces”  may  be  used 
as  process  heaters  rather  than  steam¬ 
generating  boilers.  While  we  did  not 
originally  contemplate  that  CO  furnaces 
would  be  used  as  process  heaters, 
available  data  from  the  detailed  ICR 
suggests  that  there  are  a  few  CO 
furnaces  used  as  process  heaters.  These 
C]0  hirnaces  are  all  forced-draft  process 
heaters,  and  the  newly  amended  NOx 
omissions  limit  in  Refinery  NSPS  Ja  for 
forced-draft  process  heaters  is  tiO  pjimv, 
averaged  over  a  3()-day  period.  Given 
tlie  longer  averaging  time  of  the  |)roc(!ss 
li(!at(!r  NOx  limits,  these  two  (nnission 
limits  (for  F(;Cl)  NOx  and  for  process 
heater  NOx)  are  reasonahly  com|)arahle 
and  are  not  expected  to  I'esidt  in  a 
.signiiicant  ditiei ciict;  in  the  control 
systcmis  s(!lecled  lor  compliance.  As 
such,  we  are  not  annmdinp,  or  clarilYin)’ 
the  N(  )x  slainlards  lor  the  !■'(  i(  it  I  or 
piocess  heaters  at  this  linn;.  We  .irt;, 
however,  clarilviii)’  (lhr(m|',li  this 
ii;sponse)  that  ii  an  emission  source 
nn;(;l.s  the  delinilion  oi  more  Ilian  one 
ailecled  lacility,  that  source  would  need 
In  comply  with  all  reipiiremenls 
applicahle  to  the  emissions  somct;. 

We  aic  |noposinp,  to  ri;vise  the  anim;il 
testing  ie(|niremenl  in  Ai)  ( iFK 
(ill.  1  (I4a(h)  to  clariiy  onr  orig.inal  intent. 
Instead  ol  re(|niring  a  I’M  perlormance 
tesi  al  l(;ast  once  every  12  months,  Ihe 
ride  would  recpiire  a  I’M  perlormance 
le.st  annually  and  s|)eciiy  that  annually 
means  once  per  calendar  year,  with  an 
interval  of  at  least  tt  months  hut  no  more 
than  IB  months  hetw(ien  annual  tests. 
This  provision  will  ensure  that  testing  is 
conducted  at  a  reasonable  interval  while 
giving  owners  and  operators  flexibility 
in  scheduling  the  testing.  We  are  also 
proposing  to  amend  40  CFR  60.104a(f) 
to  clarify  that  the  provisions  of  that 
paragraph  are  specific  to  owners  or 
operators  of  an  FCCU  or  FCU  that  use 
a  cyclone  to  comply  with  the  PM  per 
coke  bum-off  emissions  limit  (rather 
than  just  the  PM  limit)  in  40  CFR 
60.102a(b)(l),  to  clarify  that  facilities 
electing  to  comply  with  the 
concentration  limit  using  a  PM  CEMS 
would  not  also  be  required  to  install  a 
COMS.  We  are  also  proposing  to  amend 
40  CFR  60.104a(j)  to  delete  the 
requirements  to  measure  flow  for  the 


H2S  concentration  limit  for  fuel  gas,  as 
these  are  not  needed  in  the  performance 
evaluation. 

We  are  proposing  amendments  to  40 
CFR  60.105a(b)(l)(ii)(A)  to  require 
corrective  action  be  completed  to  repair 
faulty  (leaking  or  plugged)  air  or  water 
lines  within  12  hours  of  identification  of 
an  abnormal  pressure  reading  during  the 
daily  checks.  We  are  also  proposing 
amendments  to  40  CFR  60.105a(i)  to 
include  periods  when  abnormal 
pressme  readings  for  a  jet  ejector-type 
wet  scrubber  (or  other  type  of  wet 
scrubber  equipped  with  atomizing  spray 
nozzles)  are  not  corrected  within  12 
hours  of  identification,  and  periods 
when  a  bag  leak  detection  system  alarm 
(for  a  fabric  filter)  is  not  alleviated 
within  the  time  period  specified  in  the 
rule.  These  proposed  amendments  are 
necessary  so  that  jjoriods  when  the 
APf'.D  ()p(!ration  is  (:omj)roinised  are 
|)ro])(!rfy  managed  and/or  rejxirted. 

We  are  proposing  amendments  to  40 
CFK  B().l().B(h)(l)(iv)  and 
liO.1  ()7a(h)(  I  )(iv)  to  allow  ii.sing  tithes 
with  a  maxiimini  span  between  10  ami 
40  ppmv,  inclusive,  when  I'  N-  10, 
where  N  iiiimher  ol  pump  strokits 
rather  than  leipiii  iiig  use  ol  tubes  with 
rang.esO  lO/O  100  ppm  (N  10/ I ) 
hecaiisi;  (liilereiit  leiig,lh  ot  slain  tube 
inaiiiilacliirer.s  have  dillerenl  span 
iaiig,es,  .111(1  none  ol  Ihe  coniniercially 
availahh;  Inhes  liavi;  a  .specilic  .span  ol 
0  10/0  too  ppm  (N  lO/l ).  We  ;ire  also 
proposiii)’  to  amend  40  ( il  'K 
(>().  I0!>(h)(;{)(iii)  and  40  ( il'K 
(tO.  1 07a(h)(.'t)(iii )  I  o  sped  I  y  I  hat  the 
temporary  daily  slain  sainpliii}’  nntsi  he 
made  using  length  of  slain  Inhes  with  a 
maximnni  span  between  200  and  400 
|)pmv,  inclusive,  when  1^N<.5,  where  N 
=  nnmher  of  pump  strokes.  This 
proposed  amendment  clarifies  this 
monitoring  ntcpiireinent,  ensures  the 
])roper  tube  range  is  used,  and  provides 
some  flexibility  in  span  range  to 
ac:commodate  different  manufacturers  of 
the  length-of-stain  tubes.  We  also 
propose  to  delete  the  last  sentence  in  40 
CFR  60.105(b)(3)(iii),  as  there  is  no  long¬ 
term  H2S  concentration  limit  in  Refinery 
NSPS  J. 

We  are  proposing  to  clarify  that  flares 
are  subject  to  the  performance  test 
requirements.  We  are  also  proposing  to 
clarify  those  performance  test 
requirements  in  40  CFR  60.107a(e)(l)(ii) 
and  40  CFR  60.107a(e)(2){ii)  to  remove 
the  distinction  between  flares  with  or 
without  routine  flow.  The  term  “routine 
flow”  is  not  defined  and  it  is  difficult 
to  make  this  distinction  in  practice. 


F.  What  compliance  dates  are  we 
proposing? 

Amendments  to  Refinery  MACT  1  and 
2  proposed  in  this  rulemaking  for 
adoption  under  CAA  section  112(d)(2) 
and  (3)  and  CAA  section  112(d)(6)  are 
subject  to  the  compliance  deadlines 
outlined  in  the  CAA  under  section 
112(i).  For  all  of  the  requirements  we 
are  proposing  under  CAA  section 
112(d)(2)  and  (3)  or  CAA  section 
112(d)(6)  except  for  storage  vessels, 
which  we  are  also  requiring  under  112 
(f)(2),  we  are  proposing  the  following 
compliance  dates.  As  provided  in  CAA 
section  112(i),  new  sources  would  be 
required  to  comply  with  these 
requirements  by  the  effective  date  of  the 
final  amendments  to  Refinery  MACT  1 
and  2  or  startup,  whichever  is  later. 

h’or  existing  sources,  CAA  section 
112(i)  j)rovides  that  the  compliance  date 
shall  ho  as  oxjmditiously  as  practicable, 
hut  no  lat(!r  than  3  y(;ars  after  the 
effective  date  of  the  standard.  In 
determining  what  conqiliance  |)erio(l  is 
as  (ixpeditions  as  {nacticahle,  we 
consider  the  amount  of  time  iiee(l(;(l  lo 
plan  and  coiisirnct  projects  and  change 
operating,  procedures.  I  liidei  ( iAA 
section  1  I  2(d)(2j  and  (3),  we  an; 
proposing,  new  operating,  re(piir(;iii(;iils 
lor  I )(  3  I.  Ill  order  to  comply  with  tlii;se 
ii(;w  reipiireiiieiit.s,  we  iirojeci  that  iiio.sl 
I )(  3  I  owiKir.s  or  operators  would  ii(;i;d  lo 
install  additional  controls  (e.g.,  .steam 
i;ji;(3or  .systems).  .Siniilai  ly,  Ihe  pro|io.sed 
revision  in  llii;(3<ll  pressure  limit 
exclusions  would  reipiire  operational 
(:hang,es  and,  in  some  cases,  additional 
controls.  The  addition  oi  new  control 
i;(|nipnient  would  reipiire  en)’,ineering, 
desig,!!,  solicitation  and  revi(;w  of 
vendor  ipioles,  conirading  and 
installal ion  of  the  eipiipment,  which 
would  need  lo  he  timed  with  jirocess 
unit  outage  and  o|)(;rator  training. 
Ther(;fore,  we  are  projiosing  that  it  is 
necessary  to  provide  3  years  after  the 
(iffective  date  of  the  final  ride  for  these 
sources  to  comply  with  the  IXTJ  and 
C]RU  requirements. 

We  are  proposing  new  operating  and 
monitoring  requirements  for  flares 
under  CAA  section  112(d)(2)  and  (3). 

We  anticipate  that  these  requirements 
would  require  the  installation  of  new 
flare  monitoring  equipment  and  we 
project  most  refineries  would  install 
new  control  systems  to  monitor  and 
adjust  assist  gas  (air  or  steam)  addition 
rates.  Similar  to  the  addition  of  new 
control  equipment,  these  new 
monitoring  requirements  for  flares 
would  require  engineering  evaluations, 
solicitation  and  review  of  vendor 
quotes,  contracting  and  installation  of 
the  equipment,  and  operator  training. 
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Installation  of  new  monitoring  and 
control  equipment  on  flares  will  require 
the  flare  to  be  taken  out  of  service. 
Depending  on  the  configuration  of  the 
flares  and  flare  header  system,  taking 
the  flare  out  of  service  may  also  require 
a  significant  portion  of  the  refinery 
operations  to  be  shut  down.  Therefore, 
we  are  proposing  that  it  is  necessary  to 
provide  3  years  after  the  effective  date 
of  the  final  rule  for  owners  or  operators 
to  comply  with  the  new  operating  and 
monitoring  requirements  for  flares. 

Under  CAA  section  112(d)(2)  and  (3), 
we  are  proposing  new  vent  control 
requirements  for  bypasses.  These 
requirements  would  typically  require 
the  addition  of  piping  and  potentially 
now  control  requirements.  As  these  vent 
controls  would  most  likely  be  routed  to 
the  flare,  we  are  proposing  to  provide  3 
years  after  the  effective  date  of  the  final 
rul(!  for  owiKJrs  or  o])(;rators  to  afford 
coordination  of  th(!se  bypass 
modifications  with  tin;  installation  of 
tin;  new  monitoring  e(|ni|)ment  lor  the 

rial  (!S. 

I  Inder  onr  teclmology  review,  wc;  are 
proposing  to  reijoire  lenceline 
mimiloring  pursuant  to  ( iAA  section 
I  I2(ilj(li).  These  pro|)ose(l  provisions 
wmild  recpiire  Kdinerv  owners  oi 
operators  to  install  a  nnniher  ol 
moil  it  or  ill)',  .slat  ions  around  the  laci  I  it  y 
lenceline.  While  the  dillnsive  tnhe 
samplinj' sy.steni  i.s  relatively  low  tech 
and  is  easy  to  install,  site  .specilic 
lai.tor.s  nin.st  he  considered  in  the 
|ilacenient  ol  the  monitoiiii)',  systems. 

We  :dso  ;issnnie  all  relinei  y  owners  or 
opeiator.s  would  invest  in  the  analytical 
e(|nipnienl  needed  to  perlorm 
automated  sani|)le  analysi.s  on  site  and 
time  is  needed  to  .select  an  appropriate 
vendor  lor  this  eipiipment.  I'lirt herniore, 
additional  moiiitoring  systems  may  he 
needed  to  account  for  near-field 
contrihnting  sources,  for  which  the 
development  and  a|)proval  of  a  site- 
sjiecific  monitoring  j)lan.  Uonsidering 
all  of  the  recpiirements  needed  to 
implement  the  fenceline  monitoring 
system,  we  are  j)roposing  to  provide  3 
years  from  the  effective  date  of  the  final 
rule  for  refinery  owners  or  operators  to 
install  and  begin  collecting  ambient  air 
samples  around  the  fenceline  of  their 
facility  following  an  approved  (if 
necessary)  site-specific  monitoring  plan. 

As  a  result  of  our  technology  review 
for  equipment  leaks,  we  are  proposing 
to  allow  the  use  of  optical  gas  imaging 
devices  in  lieu  of  using  EPA  Method  21 
of  40  CFR  part  60,  Appendix  A-7 
without  the  annual  compliance 
demonstration  with  EPA  Method  21  as 
required  in  the  AWP  (see  73  FR  73202, 
December  22,  2008),  provided  that  the 
owner  and  operator  follows  the 


provisions  of  Appendix  K  to  40  CFR 
part  60.  Facilities  could  begin  to  comply 
with  the  optical  gas  imaging  alternative 
as  soon  as  Appendix  K  to  40  CFR  part 
60  is  promulgated.  Alternatively,  as  is 
currently  provided  in  the  AWP,  the 
refinery  owner  or  operator  can  elect  to 
use  the  optical  gas  imaging  monitoring 
option  prior  to  installation  and  use  of 
the  fenceline  monitoring  system, 
provided  they  conduct  an  annual 
compliance  demonstration  using  EPA 
Method  21  as  required  in  the  AWP. 

Under  our  technology  review  for 
marine  vessel  loading  operations,  we  are 
proposing  to  add  a  requirement  for 
submerged  filling  for  small  and  for 
offlshore  marine  vessel  loading 
operations.  We  anticipate  that  the 
submerged  fill  pipes  are  already  in  place 
on  all  marine  vessels  used  to  transport 
petroleum  refinery  liquids,  so  we  are 
proposing  that  existing  .sources  comply 
with  this  re({uireinent  on  the  effective 
(late  of  the  final  rule.  We  rcMpiest 
colinnent  regarding  the  need  to  provide 
additional  time  to  comply  with  the 
snhnierged  filling  re(piireineiit;  please 
piovide  in  yonr  comment  a  desci  iption 
ol  the  ve.s.s(d.s  loaded  tlml  do  not  already 
have  a  .*ad)mer)>(!d  lill  pipe,  how  these 
V(!s.s(dji  comply  with  (m  are  exempt 
lioin)  the  ( ioasi  ( inard  r(;(|nir(mients  at 
^(t  (  il'  K  I  !i!t.2)t2,  and  an  e.st  imal(!  ol  the 
lime  need(rd  to  add  the  Kspnicd 
.‘adimer)',(!d  lill  pipes  to  the.sc!  ve.s.sels. 

We  are  al.so  pi ( (po.si ii)’  In  iispiire 
l''(  !( it  I  ownm;;  and  operators  cnriimlly 
snhjecl  to  Kelineiy  N.'>l‘.‘)  )  (oi  ehictiii); 
dial  compliance  opiion  in  Kelinei  y 
MAC  rr  2)  to  transition  Ironi  the  Kelineiy 
N.M’.S  )  opiion  to  one  nl  the  allernali ve.s 
included  in  the  {iropo.sed  ride.  We  are 
also  proposiii)’  alleri ng  the  avera)',in}’ 
limes  lor  some  ol  the  operatiii)’,  limits. 

A  I’M  perlormance  lest  is  iieediid  in 
order  to  esiahlish  these  new  o|)erating 
limits  |)rior  to  transitioning  to  the 
proposed  re(|niremenls.  Additionally, 
we  are  proposing  that  a  I’M  performance 
l(!sl  he  conducted  for  each  FfXflJ  once 
every  .5  years.  We  do  not  project  any 
new  control  or  monitoring  equipment 
will  be  needed  in  order  to  comply  with 
the  proposed  provisions;  however, 
compliance  with  the  proposed 
provisions  is  dependent  on  conducting 
a  performance  test.  Establishing  an  early 
compliance  date  for  the  first 
performance  test  can  cause  scheduling 
issues  as  refinery  owners  or  operators 
compete  for  limited  number  of  testing 
contractors.  Considering  these 
scheduling  issues,  we  propose  to  require 
the  first  performance  test  for  PM  and 
compliance  with  the  new  operating 
limits  be  completed  no  later  than  18 
months  after  the  effective  date  of  the 
final  rule. 


In  this  action,  we  are  proposing 
revisions  to  the  SSM  provisions  of 
Refinery  MACT  1  and  2,  including 
specific  startup  or  shutdown  standards 
for  certain  emission  somces,  and  we  are 
proposing  electronic  reporting 
requirements  in  Refinery  MACT  1  and 
2.  The  proposed  monitoring 
requirements  associated  with  the  new 
startup  and  shutdown  standards  are 
expected  to  be  present  on  the  affected 
source,  so  we  do  not  expect  that  owners 
or  operators  will  need  additional  time  to 
transition  to  these  requirements. 
Similarly,  the  electronic  reporting 
requirements  are  not  expected  to  require 
a  significant  change  in  operation  or 
equipment,  so  these  requirements 
.should  be  able  to  be  implemented  more 
(juickly  than  tho.se  that  require 
installation  of  new  control  or 
monitoring  equipment.  Based  on  onr 
review  of  th(!.se  retjuireiiHiiits,  we 
propo.st!  that  the.se  recininmients  become 
effective  upon  the  effective  date  of  the 
final  rule. 

Finally,  we  are  proposing  additional 
riKpiiremeiits  for  storage  ve.ssels  nnder 
( iAA  sections  I  1  2(il)(l>)  and  (l)(2).  The 
compliance  deadlines  loi  .slamlanls 
devidoped  nnder  (!AA  section  I  l’.’’.(l)(2.| 
are  did i Healed  i  n  ( iA  A  fleet  ions  1  1  2(1  )| It) 
and  |d).  A;;  provided  in  ( iAA  .sifclion 

1  1 !'.( I )|d  ),  risk  .slandard.s  shal I  not  apply 
to  exifdiii)'  .sonrce.s  nnlil  III)  da  y.s  a  It  in 
the  elleclivir  date  ol  the  ride,  hill  the 
Ad  III  ini. si  rat  or  may  )',ranl  a  waiver  loi  a 
pai  lii.nlar  .source  lor  a  period  ol  up  to 

2  year;;  alter  the  (dieclive  dale.  While 
additional  conirids  will  he  nin:e;;fiary  to 
comply  with  the  propo.sed  new  conlrid 
and  lilliii)’,  reipiiremenls  lor  .slora)',e 
vessids,  the  tiiniii)’,  lor  installation  ol 
these  conlidls  is  specified  within  the 

( ienei  ic  M  A(  iT  (dO  ( iFK  part  (i.'t,  snhparl 
WW).  Thendore,  we  propose  that  these 
new  reipiireiiHMds  for  storage  ve.ssids 
hecome  (dfective  ‘tO  days  following  the 
idfoctiv(!  date  of  the  final  rule. 

V.  Summary  of  Cost,  Environmental 
and  Economic  Impacts 

A.  What  are  the  affected  sources,  the  air 
quality  impacts  and  cost  impacts? 

The  sources  affected  by  significant 
amendments  to  the  petroleum  refinery 
standards  include  storage  vessels, 
equipment  leaks,  fugitive  emissions  and 
DCU  subject  to  Refinery  MACT  1.  The 
proposed  amendments  for  other  sources 
subject  to  one  or  more  of  the  petroleum 
refinery  standards  are  expected  to  have 
minimal  air  quality  and  cost  impacts. 

The  total  capital  investment  cost  of 
the  proposed  amendments  and 
standards  is  estimated  at  $239  million, 
$82.8  million  from  proposed 
amendments  and  $156  million  from 
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standards  to  ensure  compliance.  We 
(!Stiinate  annualized  co.sts  to  he 
a])proxiinately  $4.53  million,  which 
includes  an  e.stimated  $14.4  million 
credit  for  rcicovery  of  lost  jirotlnct  and 
the  annualized  cost  of  (;aj)ital.  We  also 
estimate!  annualized  ce)sts  of’ the 


jiroposeef  .standards  to  ensure 
comjjliance  to  he  ajjproximately  $37.9 
million.  'I’he  ])ropo.sed  amendments 
would  ac:hieve  a  nationwide  HAP 
(iini.ssion  reduction  of  1,7()()  tjey,  with  a 
concurrent  reduction  in  VOCl  emissions 
of  1H,H()()  tj)y.  'I’ahle  13  of  this  preamhle 


summarizes  the  cost  and  emi.ssion 
reduction  impacts  of  the  ])ro])o.sed 
amendments,  amf  'I'ahle  14  of  this 
])r(!amhle  summarizes  the  costs  of  the 
j)ro])o.sed  standards  to  (Misiire 
com])liance. 


Table  13— Nationwide  Impacts  of  Proposed  Amendments 


Total  capital 

Total  annualized 

Product  recovery 

Total  annualized 

VOC  emission 

Cost 

HAP  emission 

Cost 

Aflecled  source 

investment 

cost  without  credit 

credit 

costs 

reductions 

ellecliveness 

reductions 

otlectiveness 

(million  $) 

(million  $/yr) 

(million  $/yr) 

(million  $/yr) 

(ipy) 

($/lon  VOC) 

(Ipy) 

($/lon  HAP) 

Storage  Vessels  . 

18.5 

3.13 

(8.16) 

(5.03) 

14,600 

(345) 

910 

(5,530) 

Delayed  Coking  Units  . 

Fugitive  Emissions  (Fenceline 

52.0 

10.2 

(6.20) 

3.98 

4,250 

937 

850 

4,680 

12.2 

5.58 

5.58 

Total  . 

82,8 

18.9 

(14.4) 

4.53 

18,800 

241 

1,760 

2,570 

Table  14— Nationwide  Costs  of  Proposed  Amendments  to  Ensure  Compliance 


Affected  source 

Total  capital 
investment 
(million  $) 

Total 

annualized  cost 
without  credit 
(million  $/yr) 

Product 
recovery  credit 
(million  $/yr) 

Total 

annualized 

costs 

(million  $/yr) 

Relief  Valve  Monitoring . 

9.54 

1.36 

1.36 

Flare  Monitoring . 

147 

36.3 

36.3 

FCCU  Testing  . 

0.21 

0.21 

Total . 

156 

37.9 

— 

37.9 

Note  that  any  corrective  actions  taken 
in  response  to  the  fenceline  monitoring 
program  are  not  included  in  the  impacts 
shown  in  Table  13.  Any  corrective 
actions  associated  with  fenceline 
monitoring  will  result  in  additional 
emission  reductions  and  additional 
costs. 

The  impacts  shown  in  Table  14  do  not 
consider  emission  reductions  associated 
with  relief  valve  or  flare  monitoring 
provisions  or  emission  reductions  that 
may  occur  as  a  result  of  the  additional 
FCCU  testing  requirements.  The 
proposed  operational  and  monitoring 
requirements  for  flares  at  refineries  have 
the  potential  to  reduce  excess  emissions 
from  flares  by  approximately  3,800  tpy 
of  HAP,  33,000  tpy  of  VOC,  and  327,000 
metric  tonnes  per  year  of  C02e.  When 
added  to  the  reductions  in  C02e 
achieved  from  proposed  controls  on 
DCU,  these  proposed  amendments  are 
projected  to  result  in  reductions  of 
670,000  metric  tonnes  of  C02e  due  to 
reductions  of  methane  emissions.'*^ 


The  flare  operational  and  monitoring 
requirements  are  projected  to  reduce  methane 
emissions  by  29,500  tpy  while  increasing  CO2 
emissions  by  260,000  tpy,  resulting  in  a  net  GHG 
reduction  of  327,000  metric  tonnes  per  year  of 
C02e,  assuming  a  global  warming  potential  of  21  for 
methane.  Combined  with  methane  emissions 
reduction  of  18,000  tpy  from  the  proposed  controls 
on  DCU,  the  overall  GHG  reductions  of  the 
proposed  amendments  is  670,000  metric  tonnes  per 
year  of  C02e  assuming  a  global  warming  potential 
of  21  for  methane. 


B.  What  are  the  economic  impacts? 

We  performed  a  national  economic 
impact  analysis  for  petroleum  product 
producers.  All  petroleum  product 
refiners  will  incur  annual  compliance 
costs  of  much  less  than  1  percent  of 
their  sales.  For  all  firms,  the  minimum 
cost-to-sales  ratio  is  <0.01  percent;  the 
maximum  cost-to-sales  ratio  is  0.87 
percent;  and  the  mean  cost-to-sales  ratio 
is  0.03  percent.  Therefore,  the  overall 
economic  impact  of  this  proposed  rule 
should  be  minimal  for  the  refining 
industry  and  its  consumers. 

In  addition,  the  EPA  performed  a 
screening  analysis  for  impacts  on  small 
businesses  by  comparing  estimated 
annualized  engineering  compliance 
costs  at  the  firm-level  to  firm  sales.  The 
screening  analysis  found  that  the  ratio 
of  compliance  cost  to  firm  revenue  falls 
below  1  percent  for  the  28  small 
companies  likely  to  be  affected  by  the 
proposal.  For  small  firms,  the  minimum 
cost-to-sales  ratio  is  <0.01  percent;  the 
maximum  cost-to-sales  ratio  is  0.62 
percent;  and  the  mean  cost-to-sales  ratio 
is  0.07  percent. 

More  information  and  details  of  this 
analysis  are  provided  in  the  technical 
document  Economic  Impact  Analysis 
for  Petroleum  Refineries  Proposed 
Amendments  to  the  Notional  Emissions 
Standards  for  Hazardous  Air  Pollutants, 
which  is  available  in  the  docket  for  this 
proposed  rule  (Docket  ID  Number  EPA- 
HQ-OAR-2010-0682). 


C.  What  are  the  benefits? 

The  proposed  rule  is  anticipated  to 
result  in  a  reduction  of  1,760  tons  of 
HAP  (based  on  allowable  emissions 
under  the  MACT  standards)  and  18,800 
tons  of  VOC  emissions  per  year,  not 
including  potential  emission  reductions 
that  may  occur  as  a  result  of  the 
proposed  provisions  for  flares  or 
fenceline  monitoring.  These  avoided 
emissions  will  result  in  improvements 
in  air  quality  and  reduced  negative 
health  effects  associated  with  exposure 
to  air  pollution  of  these  emissions; 
however,  we  have  not  quantified  or 
monetized  the  benefits  of  reducing  these 
emissions  for  this  rulemaking. 

VI.  Request  for  Comments 

We  solicit  comments  on  all  aspects  of 
this  proposed  action.  In  addition  to 
general  comments  on  this  proposed 
action,  we  are  also  interested  in 
additional  data  that  may  improve  the 
risk  assessments  and  other  analyses.  We 
are  specifically  interested  in  receiving 
any  improvements  to  the  data  used  in 
the  site-specific  emissions  profiles  used 
for  risk  modeling.  Such  data  should 
include  supporting  documentation  in 
sufficient  detail  to  allow 
characterization  of  the  quality  and 
representativeness  of  the  data  or 
information.  Section  VII  of  this 
preamble  provides  more  information  on 
submitting  data. 
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VII.  Submitting  Data  C^orrections 

TIk!  sit(!-sj)ec:ili(;  (anissions  proliles 
used  in  the  source  cal(!gory  risk  and 
demographic  analyses  and  insirnctions 
ar(!  available  on  IIk;  K'I'R  Weh  pag(!  at: 
hUl)://www.(;f)(i.f’()v/lln/(ilw/iTisk/ 
rh\}g.htuil.  The  data  fil(!s  inclnde 
detailed  inibrinalion  for  each  IIAP 
emissions  relea.se  point  ibr  the  facilili(!S 
in  the  .source  categori(!S. 

ll  yon  heli(!ve  that  the  data  are  not 
repre.sentative  or  are  inaccurate,  please; 
identify  the  data  in  (jue.stion,  provide 
your  reason  for  concern  and  provide  any 
“improved”  data  tliat  ye)u  have,  if 
available.  When  yon  submit  data,  we 
request  that  you  provide  documentation 
of  the  basis  for  the  revised  values  to 
support  your  suggested  changes.  'I’o 
.submit  comments  on  the  data 
downloaded  from  the  RTR  page, 
complete  the  following  steps; 

1.  Within  this  downloaded  file,  enter 
suggested  revisions  to  the  data  fields 
appropriate  for  that  information. 

2.  Fill  in  the  commenter  information 
fields  for  each  suggested  revision  (i.e., 
commenter  name,  commenter 
organization,  commenter  email  address, 
commenter  phone  number  and  revision 
comments). 

3.  Gather  documentation  for  any 
suggested  emissions  revisions  [e.g., 
performance  test  reports,  material 
balance  calculations). 

4.  Send  the  entire  downloaded  file 
with  suggested  revisions  in  Microsoft® 
Access  format  and  all  accompanying 
documentation  to  Docket  ID  Number 
EPA-HQ-OAR-2010-0682  (through  one 
of  the  methods  described  in  the 
ADDRESSES  section  of  this  preamble). 

5.  If  you  are  providing  comments  on 
a  single  facility  or  multiple  facilities, 
you  need  only  submit  one  file  for  all 
facilities.  The  file  should  contain  all 
suggested  changes  for  all  sources  at  that 
facility.  We  request  that  all  data  revision 
comments  be  submitted  in  the  form  of 
updated  Microsoft®  Excel  files  that  are 
generated  by  the  Microsoft®  Access  file. 
These  files  are  provided  on  the  RTR 
Web  page  at:  http://www.epa.gov/ttn/ 
atw/rrisk/ rtrpg.html. 

Vni.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review  and  Executive 
Order  13563:  Improving  Regulation  and 
Regulatory  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is  a 
“significant  regulatory  action”  because 
it  raises  novel  legal  and  policy  issues. 
Accordingly,  the  EPA  submitted  this 
action  to  the  Office  of  Management  and 
Budget  (0MB)  for  review  under 


I'lxecutive  Orders  128()6  and  13563  (76 
FK  3821 ,  January  21 ,  261 1 )  and  any 
changes  made;  in  r(;.sj)on.s(;  to  OMB 
r(;comm(;ndation.s  have  l)e(;n 
(locnm(;nt(;d  in  tin;  dock(;t  for  this  action 
(Docket  ID  Number  Id'A-l  IQ-OAK- 
2()l(M)(i82). 

li.  Paperwork  Reduction  Act 

'I'he  information  collection 
recjuirements  in  this  rule  have  h(;en 
suhmitt(;d  for  approval  to  OMB  under 
the  Paj)erwork  R(;duction  Act,  44  U.S.G. 
3501,  e/  seq. 

Revisions  and  burden  as.sociated  with 
amendments  to  40  (]FR  part  63,  subparts 
(iC  and  UUU  are  di.scussed  in  the 
following  paragraphs.  OMB  has 
previously  approved  the  information 
collection  requirements  contained  in  the 
existing  regulations  in  40  CFR  part  63, 
subparts  CC  and  UUU  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.G.  3501,  et  seq.,  OMB 
control  numbers  for  the  EPA’s 
regulations  in  40  GFR  are  listed  in  40 
GFR  part  9.  Burden  is  defined  at  5  GFR 
1320.3(b). 

The  IGR  document  prepared  by  the 
EPA  for  the  amendments  to  the 
Petroleum  Refinery  MAGT  standards  for 
40  GFR  part  63,  subpart  GG  has  been 
assigned  the  EPA  IGR  number  1692.08. 
Burden  changes  associated  with  these 
amendments  would  result  from  new 
monitoring,  recordkeeping  and 
reporting  requirements.  The  estimated 
annual  increase  in  recordkeeping  and 
reporting  burden  hours  is  53,619  hours; 
the  frequency  of  response  is  semiannual 
for  all  reports  for  all  respondents  that 
must  comply  with  the  rule’s  reporting 
requirements;  and  the  estimated  average 
number  of  likely  respondents  per  year  is 
95  (this  is  the  average  in  the  second 
year).  The  cost  burden  to  respondents 
resulting  from  the  collection  of 
information  includes  the  total  capital 
cost  annualized  over  the  equipment’s 
expected  useful  life  (about  $17  million, 
which  includes  monitoring  equipment 
for  bypass  valves,  fenceline  monitoring, 
relief  valves,  and  flares),  a  total 
operation  and  maintenance  component 
(about  $16  million  per  year  for  fenceline 
and  flare  monitoring),  and  a  labor  cost 
component  (about  $4.5  million  per  year, 
the  cost  of  the  additional  53,619  labor 
hours).  An  agency  may  not  conduct  or 
sponsor  (and  a  person  is  not  required  to 
respond  to)  a  collection  of  information 
unless  it  displays  a  cinrently-valid  OMB 
control  number. 

The  IGR  document  prepared  by  the 
EPA  for  the  amendments  to  the 
Petroleum  Refinery  MAGT  standards  for 
40  CFR  part  63,  subpart  UUU  has  been 
assigned  the  EPA  ICR  number  1844.07. 
Burden  changes  associated  with  these 


amendm(;nt.s  would  result  lioin  ii(;w 
le.stiug,  r(;cordk(;e])ing  and  reporting 
r(;({uirements  being  propo.s(;d  with  this 
action.  Tin;  estimat(;d  av(;rag(;  burden 
|)er  r(;s|)on.se  is  2()  hours;  the  lre(|U(;n(:y 
ofrespon.se  is  both  once  and  ev(;ry  5 
y(;ar.s  for  r(;.s|)on(l(;nts  that  have  FGGU, 
and  tin;  estimat(;d  av(;rage  numher  of 
likely  respond(;nt.s  j)(;r  y(;ar  is  (>7.  The 
cost  hnrd(;n  to  r(;.spon(lents  resulting 
from  tiu;  coll(;ction  of  information 
includes  the  performance  testing  costs 
(a])proximately  $35t),000  })er  year  over 
the  first  3  years  for  the  initial 
performance  te.st  and  $213,000  per  year 
.starting  in  the  fourth  year),  and  a  labor 
cost  component  (approximately 
$238,000  per  year  for  2,860  additional 
labor  hours).  An  agency  may  not 
conduct  or  sponsor  (and  a  person  is  not 
required  to  respond  to)  a  collection  of 
information  unless  it  displays  a 
currently-valid  OMB  control  number. 

To  comment  on  the  agency’s  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  the  EPA  has 
established  a  public  docket  for  this  rule, 
which  includes  the  IGR,  under  Docket 
ID  Number  EPA-HQ-OAR-2010-0682. 
Submit  any  comments  related  to  the  IGR 
to  the  EPA  and  OMB.  See  the  ADDRESSES 
section  at  the  beginning  of  this  preamble 
for  where  to  submit  comments  to  the 
EPA.  Send  comments  to  OMB  at  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DG  20503,  Attention:  Desk 
Office  for  the  EPA.  Since  OMB  is 
required  to  make  a  decision  concerning 
the  IGR  between  30  and  60  days  after 
June  30,  2014,  a  comment  to  OMB  is 
best  assured  of  having  its  full  effect  if 
OMB  receives  it  by  July  30,  2014.  The 
final  rule  will  respond  to  any  OMB  or 
public  comments  on  the  information 
collection  requirements  contained  in 
this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute,  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  (SISNOSE). 
Small  entities  include  small  businesses, 
small  organizations  and  small 
governmental  jvuisdictions.  For 
purposes  of  assessing  the  impacts  of  this 
proposed  rule  on  small  entities,  a  small 
entity  is  defined  as:  (1)  A  small  business 
in  the  petroleum  refining  industry 
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having  1,500  or  fewer  employees  (Small 
Business  Administration  (SBA),  2011); 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  proposed  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  small  entities  subject  to  the 
requirements  of  this  proposed  rule  are 
small  refiners.  We  have  determined  that 
36  companies  (59  percent  of  the  61 
total)  employ  fewer  than  1,500  workers 
and  are  considered  to  be  small 
businesses.  For  small  businesses,  the 
average  cost-to-sales  ratio  is  about  0.05 
percent,  the  median  cost-to-sales  ratio  is 
0.02  percent  and  the  maximum  cost-to- 
sales  ratio  is  0.55  percent.  The  potential 
costs  do  not  have  a  more  significant 
impact  on  small  refiners  and  because  no 
small  firms  are  expected  to  have  cost-to- 
sales  ratios  greater  than  1  percent,  we 
determined  that  the  cost  impacts  for  this 
rulemaking  will  not  have  a  SISNOSE. 

Although  not  required  by  the  RFA  to 
convene  a  Small  Business  Advocacy 
Review  (SBAR)  Panel;  because  the  EPA 
has  determined  that  this  proposal  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  the  EPA  originally  convened  a 
panel  to  obtain  advice  and 
recommendations  from  small  entity 
representatives  potentially  subject  to 
this  rule’s  requirements.  The  panel  was 
not  formally  concluded;  however,  a 
.summary  of  the  outreach  conducted  and 
the  written  comments  .submitted  by  tbe 
.small  entity  nipresentatives  can  be 
found  in  tbe  docket  for  this  ])ropo.sed 
rule  (Docket  ID  Number  l-:i»A-l  IQ-OAK- 
2()1(M)()82). 

W(!  contilUK!  to  be  interestiid  in  the 
potential  inij)act.s  of  the  ])ro])o.s(!d  r\ile 
on  .small  entities  and  welcome 
comments  on  issues  nilated  to  such 
impacts. 

I).  Unfunded  Mandatas  licforni  Act 

'I'his  j)roj)ose(l  rule  does  not  contain 
a  federal  mandate  under  the  provisions 
of  Title  II  ofthe  Unlund(!(l  Mandat(!s 
Ihdorni  Act  of  1995  (UMKA),  2  l]..S.(:. 
1531-1536  that  may  re.sult  in 
(ixpendi turns  of  .$100  million  or  more 
for  .state,  loc;al  and  tribal  governments, 
in  the  aggregate,  or  the  private  .sector  in 
any  one  year.  As  discu.ssed  earlier  in 
this  preamble,  the.se  amendments  re.sult 
in  nationwide  co.sts  of  $42.4  million  per 
year  for  the  private  sector.  Thus,  this 


proposed  rule  is  not  subject  to  the 
requirements  of  sections  202  or  205  of 
the  UMRA. 

This  proposed  rule  is  also  not  subject 
to  the  requirements  of  section  203  of 
UMRA  because  it  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  contains  no  requirements  that 
apply  to  such  governments  and  does  not 
impose  obligations  upon  them. 

E.  Executive  Order  13132:  Federalism 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  None  of  the 
facilities  subject  to  this  action  are 
owned  or  operated  by  state 
governments,  and,  because  no  new 
requirements  are  being  promulgated, 
nothing  in  this  proposal  will  supersede 
state  regulations.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  the  EPA  policy  to 
promote  communications  between  the 
EPA  and  state  and  local  governments, 
the  EPA  specifically  solicits  comment 
on  this  proposed  rule  from  state  and 
local  officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

This  action  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175  (65  FR  67249,  November  9, 
2000).  It  will  not  have  .sukstantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  tbe  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  ])Ower  and 
r(!.s])on.sibilitie.s  bcitween  tlu!  federal 
government  and  bulian  tribes  as 
specifi<!(l  in  l']xe(:ntiv(!  Onhir  13175. 
Tims,  Ex(!(:utive  Order  13175  (lo(!s  not 
ap|)ly  to  this  action. 

Altbough  Executive  Order  1 31 75  does 
not  apply  to  this  action,  the  I'iPA 
consnited  with  tribal  officials  in 
dev(!lo])ing  this  action.  The  EPA  .sent 
out  letters  to  trih(!S  nationwidt;  to  invil(! 
them  to  ])articipate  in  a  tribal 
consultation  metding  and  solicit  their 
inj)ut  on  this  ruhnnaking.  The  EPA 
conducted  the  tribal  consultation 
mcieting  on  Dec(!mber  14,  2011. 
Partici])ants  from  eight  tribes  attended 
the  meeting,  but  they  were  interested 
only  in  outreach,  and  none  ofthe  tribes 
had  delegation  for  consultation.  The 
EPA  pre.sented  all  the  information 
jnopared  for  the  con.sultation  and 


conducted  a  question  and  answer 
session  where  participants  asked 
clarifying  questions  about  the 
information  that  was  presented  and 
generally  expressed  their  support  of  the 
rulemaking  requirements. 

The  EPA  specifically  solicits 
additional  comment  on  this  proposed 
action  from  tribal  officials. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  action  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997)  because  it  is  not  economically 
significant  as  defined  in  Executive 
Order  12866,  and  because  the  agency 
does  not  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
action  present  a  disproportionate  risk  to 
children.  This  action’s  health  and  risk 
assessments  are  contained  in  sections 
III. A  and  B  and  sections  IV. C  and  D  of 
this  preamble. 

The  public  is  invited  to  submit 
comments  or  identify  peer-reviewed 
studies  and  data  that  assess  effects  of 
early  life  exposure  to  emissions  from 
petroleum  refineries. 

H.  Executive  Order  1321 1 :  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  action  is  not  a  “significant 
energy  action”  as  defined  under 
Executive  Order  13211  (66  FR  28355, 
May  22,  2001),  because  it  is  not  likely 
to  have  significant  adverse  effect  on  the 
.supply,  distribution  or  use  of  energy. 

The  overall  economic  impact  of  this 
proposed  rule  should  be  minimal  for  the 
refining  indiKstry  and  its  consumers. 

/.  National  Technology  Transfer  and 
Advancement  Act 

.Section  12(d)  ofthe  National 
T(K:lm()logy  Transfer  and  Advancenrumt 
Act  of  l!t95  (N  TTAA),  Public  Eaw  No. 
104-113,  12((l)  (15  ll.S.C.  272  notfs) 
directs  tin;  EPA  to  n.se  voluntary 
consensus  standards  (VU.S)  in  its 
regulatory  activiti(!S  unless  to  do  so 
would  he  inconsistent  with  ap|)licahle 
law  or  otluii  wise  im])rac;tical.  Vti.S  are 
technical  standards  (e.g.,  materials 
specifications,  test  methods,  .sam|)ling 
|)rocednr(!S,  and  business  practices)  that 
are  developed  or  adopted  by  V(’..S 
bodies.  The  NTTAA  dinsets  tin;  EPA  to 
|)rovide  Uongnjss,  through  OMB, 
exj)lanations  when  the  agency  decides 
not  to  n.se  available  and  aj)j)licable  V(’,.S. 

'Phis  ])ropo.se(l  rulemaking  involves 
technical  standards.  The  EPA  jiropo.ses 
to  use  ISO  1 601 7-2,  “Air  (juality 
.Sampling  and  analysis  of  volatile 
organic  compounds  in  ambient  air. 
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indoor  air  and  workplace  air  by  sorbent 
tube/thermal  desorption/capillary  gas 
chromatography  Part  2:  Diffusive 
sampling”  as  an  acceptable  alternative 
to  EPA  Method  325A.  This  method  is 
available  at  http://www.iso.org.  This 
method  was  chosen  because  it  meets  the 
requirements  of  EPA  Method  301  for 
equivalency,  documentation  and 
validation  data  for  diffusive  tube 
sampling. 

The  EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable  VCS  and 
to  explain  why  such  standards  should 
be  used  in  this  regulation. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898  (59  FR  7629, 
February  16, 1994)  establishes  federal 
executive  policy  on  environmental 
justice.  Its  main  provision  directs 
federal  agencies,  to  the  greatest  extent 
practicable  and  permitted  by  law,  to 
make  environmental  justice  part  of  their 
mission  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  their  programs, 
policies  and  activities  on  minority 
populations  and  low-income 
populations  in  the  United  States. 

The  EPA  has  determined  that  this 
proposed  rule  will  not  have 
disproportionately  high  and  adverse 
human  health  or  environmental  effects 
on  minority,  low-income  or  indigenous 
populations  because  it  maintains  or 
increases  the  level  of  environmental 
protection  for  all  affected  popidations 
without  having  any  disproportionately 
high  and  adverse  human  health  or 
euviromnental  effects  on  any 
|)()])ulation,  including  any  miiiority, 
iow-incouKi  or  indigenous  populations. 
Furllu!!',  the  Id’A  helieves  tliat 
im|)l(auentation  of  the  provisions  of  this 
rule  will  provide  an  am|)le  margin  of 
safety  to  protect  |)nhlic  health  of  all 
demographic  groups. 

To  examine  the  potential  for  any 
environmental  justice  issues  that  might 
he  associated  with  tin;  rcifiiniry  source 
categories  associated  with  today’s 
|)ro|)o.sed  rnhi,  wecivalnated  tin; 
p(!rcentages  of  various  .social, 
(lemograj)hic  and  (‘conomic  groups 
within  the  at-risk  popniations  living 
luair  the  faciliti(!S  where  tluise  .source 
cat(!gorie.s  an;  located  and  compar(;d 
them  to  national  averages.  Our  analysis 
of  the  demographics  of  the  population 
with  e.stimated  ri.sks  greater  than  l-in-1 
million  indicates  potential  disparities  in 
ri.sks  between  demograpbic  groups, 


including  the  African  American,  Other 
and  Multiracial,  Hispanic,  Below  the 
Poverty  Level,  and  Over  25  without  a 
High  School  Diploma  groups.  In 
addition,  the  population  living  within 
50  km  of  the  142  petroleum  refineries 
has  a  higher  percentage  of  minority, 
lower  income  and  lower  education 
persons  when  compared  to  the 
nationwide  percentages  of  those  groups. 
These  groups  stand  to  benefit  the  most 
from  the  emission  reductions  achieved 
hy  this  proposed  rulemaking,  and  this 
proposed  rulemaking  is  projected  to 
result  in  1  million  fewer  people  exposed 
to  risks  greater  than  l-in-1  million. 

The  EPA  defines  “Environmental 
Justice”  to  include  meaningful 
involvement  of  all  people  regardless  of 
race,  color,  national  origin  or  income 
with  respect  to  the  development, 
implementation  and  enforcement  of 
environmental  laws,  regulations  and 
policies.  To  promote  meaningful 
involvement,  the  EPA  conducted 
numerous  outreach  activities  and 
discussions,  including  targeted  outreach 
(such  as  conference  calls  and  Webinars) 
to  communities  and  environmental 
justice  organizations.  In  addition,  after 
the  rule  is  proposed,  the  EPA  will  be 
conducting  a  webinar  to  inform  the 
public  about  the  proposed  rule  and  to 
outline  how  to  submit  wrritten 
comments  to  the  docket.  Fmther 
stakeholder  and  public  input  is 
expected  through  public  comment  and 
follow-np  meetings  with  interested 
stakeholders. 

List  of  Subjects 

40  CFH  Part  00 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Incorporation  by 
reference,  lnt(;rgovernin(;nlal  relations, 
Keporting  and  recordkee|)ing 
re(piir(;ni(;nt.s. 

40  CEIt  Pari  00 

l'!nvironin<;ntal  |)rol(;ct ion.  Air 
pollution  control,  lla/ardons 
substance's.  Incorporation  by  reference, 
Keporting  and  r(;cordke(;ping 
re(pnr(;in(;nts.  Volatile  (trganic 
com|)ounds. 

Dated;  May  I."),  2014. 

(iiiia  Medarthy, 

Adiiiiiii.'iirdtor. 

For  the  reasons  stated  in  the 
])reanible,  title  40,  chapter  1,  of  the  (lode 
of  Federal  Regulations  is  propo.sed  to  be 
amended  as  follows: 


PART  60— STANDARDS  OF 
PERFORMANCE  FOR  NEW 
STATIONARY  SOURCES 

■  1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  J— [AMENDED] 

■  2.  Section  60.105  is  amended  by: 

■  a.  Revising  paragraph  (b)(l)(iv)  and 

■  b.  Revising  paragraph  (b)(3)(iii)  to 
read  as  follows: 

§  60.1 05  Monitoring  of  emissions  and 
operations. 

•k  ic  -k  -k  ic 

(b)  *  *  * 

(1)  *  *  * 

(iv)  The  supporting  test  results  from 
sampling  the  requested  fuel  gas  stream/ 
system  demonstrating  that  the  sulfur 
content  is  less  than  5  ppmv.  Sampling 
data  must  include,  at  minimum,  2 
weeks  of  daily  monitoring  (14  grab 
samples)  for  frequently  operated  fuel  gas 
streams/systems;  for  infrequently 
operated  fuel  gas  streams/ systems, 
seven  grab  samples  must  be  collected 
unless  other  additional  information 
would  support  reduced  sampling.  The 
owner  or  operator  shall  use  detector 
tubes  (“length-of-stain  tube”  type 
measurement)  following  the  “Gas 
Processors  Association  Standard  2377- 
86,  Test  for  Hydrogen  Sulfide  and 
Carbon  Dioxide  in  Natural  Gas  Using 
Length  of  Stain  Tubes,”  1986  Revi.sion 
(incorporated  by  reference — .see  §  60.17), 
using  tubes  with  a  maximum  span 
between  10  and  40  ppmv  inclusive 
when  1<N<10,  where  N  =  number  of 
pump  .strokes,  to  test  the  applicant  fuel 
gas  stream  for  lU.S;  and 

•k  k  k  k  k 

(3)  *  *  * 

(iii)  If  the  operation  change  results  in 
a  sniliir  content  that  is  outside  the  range 
of  concentrations  included  in  the 
original  a|)|)licat ion  and  the  owner  or 
o|)eralor  chooses  not  to  snbinit  new 
information  tosn|)|)ort  an  exemption, 
t be  owner  or  o|)erator  must  begin  II7.S 
monitoring  using  daily  stain  .sam|)ling  to 
demonstrate  compliance  using  length- 
of-stain  tubes  with  a  maximum  span 
between  20t)  and  4()t)  |)|)mv  inclusive 
when  1<N<5,  where  N  =  number  of 
piimj)  .strokes.  The  own(;r  or  operator 
mn.st  begin  monitoring  according  to  the 
re(pnr(;ments  in  paragra|)b.s  (a)(1)  or 
(a)(2)  of  this  .section  as  soon  as 
jiracticable  but  in  no  ca.se  later  than  180 
days  after  the  operation  change.  During 
daily  stain  tube  .sampling,  a  daily 
.sample  exceeding  162  ppmv  is  an 
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exceedance  of  the  3 -hour  HaS 
concentration  limit. 
***** 

Subpart  Ja— [AMENDED] 

■  3.  Section  60.100a  is  amended  by 
revising  the  first  sentence  of  paragraph 
(b)  to  read  as  follows: 

§  60.100a  Applicability,  designation  of 
affected  facility,  and  reconstruction. 

***** 

(b)  Except  for  flares,  the  provisions  of 
this  subpart  apply  only  to  affected 
facilities  under  paragraph  (a)  of  this 
section  which  either  commence 
construction,  modification  or 
reconstruction  after  May  14,  2007,  or 
elect  to  comply  with  the  provisions  of 
this  subpart  in  lieu  of  complying  with 
the  provisions  in  subpart  J  of  this 
part.  *  *  * 

■  4.  Section  60.101a  is  amended  by: 

■  a.  Revising  the  definition  of 
“Corrective  action”;  and 

■  1).  Adding,  in  alphabetical  order,  a 
definition  for  “Sour  water”  to  read  as 
follows: 

§  60.101a  Definitions. 

***** 

Corrective  action  means  the  design, 
operation  and  maintenance  changes  that 
one  takes  consistent  with  good 
engineering  practice  to  reduce  or 
eliminate  the  likelihood  of  the 
recurrence  of  the  primary  cause  and  any 
other  contributing  cause(s)  of  an  event 
identified  by  a  root  cause  analysis  as 
having  resulted  in  a  discharge  of  gases 
from  an  affected  facility  in  excess  of 
specified  thresholds. 


Sour  water  means  water  that  contains 
sulfur  compounds  (usually  H2S)  at 
concentrations  of  10  parts  per  million 
by  weight  or  more. 
***** 

■  5.  Section  60.102a  is  amended  by: 

■  a.  Revising  paragraphs  (b)(1) (i)  and 

(iii); 

■  b.  Revising  paragraph  (f);  and 

■  c.  Revising  paragraph  (g)(1). 

The  revisions  read  as  follows: 

§60.1 02a  Emissions  limitations. 

***** 

(b)  *  *  * 

(1)  *  *  * 

(i)  1.0  gram  per  kilogram  (g/kg)  (1 
pound  (lb)  per  1,000  lb)  coke  burn-off 
or,  if  a  PM  continuous  emission 
monitoring  system  (GEMS)  is  u.sed, 

0.040  grain  per  dry  standard  cubic  feet 
(gr/dscf)  corrected  to  0  percent  excess 
air  for  each  modified  or  reconstructed 
FCCU. 

***** 

(iii)  1.0  g/kg  (1  lh/1,000  lb)  coke  burn- 
off  or,  if  a  PM  GEMS  is  used,  0.040  grain 
jjer  dry  standard  cubic  feet  (gr/dscf) 
corrected  to  0  percent  excess  air  for  each 
affected  FGU. 

***** 

(f)  Except  as  provided  in  paragraph 
(f)(3),  each  owner  or  operator  of  an 
affected  sulfur  recovery  plant  shall 
comply  with  the  applicable  emission 
limits  in  paragraphs  (f)(1)  or  (2)  of  this 
section. 

(1)  For  a  sulfur  recovery  plant  with  a 
design  production  capacity  greater  than 
20  long  tons  per  day  (LTD),  the  owner 
or  operator  shall  comply  with  the 
applicable  emission  limit  in  paragraphs 
(f)(l)(i)  or  (f)(l)(ii)  of  this  section.  If  the 


E,s=k,  x(-0.038x(%0j)’  +n.53x%Oj  +25.6) 


Where: 

Els  =  Emission  limit  for  large  sulfur  recovery 
plant,  ppmv  (as  SO2,  dry  basis  at  zero 
percent  excess  air); 

ki  =  Constant  factor  for  emission  limit 

conversion:  ki  =  1  for  converting  to  the 
SO2  limit  for  a  sulfur  recovery  plant  with 
an  oxidation  control  system  or  a 
reduction  control  system  followed  by 
incineration  and  ki  =  1.2  for  converting 
to  the  reduced  sulfur  compounds  limit 
for  a  sulfur  recovery  plant  with  a 
reduction  control  system  not  followed  by 
incineration;  and 

%02  =  O2  concentration  of  the  air/oxygen 
mixture  supplied  to  the  Claus  birrner, 
percent  by  volume  (dry  basis).  If  only 
ambient  air  is  used  for  the  Claus  burner 
or  if  the  owner  or  operator  elects  not  to 
monitor  O2  concentration  of  the  air/ 
oxygen  mixture  used  in  the  Claus  burner 


or  for  non-Claus  sulfur  recovery  plants, 
use  20.9%  for  %02. 

(ii)  For  a  sulfur  recovery  plant  with  a 
reduction  control  system  not  followed 
by  incineration,  the  owner  or  operator 
shall  not  discharge  or  cause  the 
discharge  of  any  gases  into  the 
atmosphere  containing  reduced  sulfur 
compounds  in  excess  of  the  emission 
limit  calculated  using  Equation  1  of  this 
section.  For  Glaus  units  that  use  only 
ambient  air  in  the  Glaus  burner  or  for 
non-Glaus  sulfur  recovery  plants,  this 
reduced  sulfur  compounds  emission 
limit  is  300  ppmv  calculated  as  ppmv 
SO2  (dry  basis)  at  0-percent  excess  air. 

(iii)  For  a  sulfur  recovery  plant  with 

a  reduction  control  system  not  followed 
by  incineration,  the  owner  or  operator 


sulfur  recovery  plant  consists  of 
multiple  process  trains  or  release  points, 
the  owner  or  operator  shall  comply  with 
the  applicable  emission  limit  for  each 
process  train  or  release  point 
individually  or  comply  with  the 
applicable  emission  limit  in  paragraphs 
(^(l)(i)  or  (f)(l)(ii)  of  this  section  as  a 
flow  rate  weighted  average  for  a  group 
of  release  points  from  the  sulfur 
recovery  plant  provided  that  flow  is 
monitored  as  specified  in 
§  60.106a(a)(7);  if  flow  is  not  monitored 
as  specified  in  §  60.106a(a)(7),  the 
owner  or  operator  shall  comply  with  the 
applicable  emission  limit  in  paragraphs 
(fl(l)(i)  or  (f)(l)(ii)  of  this  section  for 
each  process  train  or  release  point 
individually.  For  a  sulfur  recovery  plant 
with  a  design  production  capacity 
greater  than  20  long  LTD  and  a 
reduction  control  system  not  followed 
by  incineration,  the  owner  or  operator 
shall  also  comply  with  the  H2S  emission 
limit  in  paragraph  (f)(l)(iii)  of  this 
section  for  each  individual  release 
point. 

(i)  For  a  sulfur  recovery  plant  with  an 
oxidation  control  .system  or  a  reduction 
control  .sy.stem  followed  by  incineration, 
the  owner  or  operator  shall  not 
discharge  or  cause  the  di.scharge  of  any 
gases  into  the  atmosphere  (SO2)  in 
exce.ss  of  the  emission  limit  calculated 
using  Equation  1  of  this  section.  For 
Glaus  units  that  use  only  ambient  air  in 
the  Glaus  burner  or  that  elect  not  to 
monitor  O2  concentration  of  the  air/ 
oxygen  mixture  used  in  the  Glaus 
burner  or  for  non-Glaus  sulfur  recovery 
plants,  this  SO2  emissions  limit  is  250 
ppmv  (dry  basis)  at  zero  percent  excess 
air. 


(Eq.  1) 


shall  not  discharge  or  cause  the 
discharge  of  any  gases  into  the 
atmosphere  containing  hydrogen  sulfide 
(H2S)  in  excess  of  10  ppmv  calculated 
as  ppmv  SO2  (dry  basis)  at  zero  percent 
excess  air. 

(2)  For  a  sulfur  recovery  plant  with  a 
design  production  capacity  of  20  LTD  or 
less,  the  owner  or  operator  shall  comply 
with  the  applicable  emission  limit  in 
paragraphs  (f)(2)(i)  or  (f)(2)(ii)  of  this 
section.  If  the  sulfur  recovery  plant 
consists  of  multiple  process  trains  or 
release  points,  the  owner  or  operator 
may  comply  with  the  applicable 
emission  limit  for  each  process  train  or 
release  point  individually  or  comply 
with  the  applicable  emission  limit  in 
paragraphs  (f)(2)(i)  or  (f)(2)(ii)  of  this 
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section  as  a  flow  rate  weighted  average 
for  a  group  of  release  points  from  the 
sulfur  recovery  plant  provided  that  flow 
is  monitored  as  specified  in 
§  60.106a(aK7);  if  flow  is  not  monitored 
as  specified  in  §  60.106a(a)(7),  the 
owner  or  operator  shall  comply  with  the 
applicable  emission  limit  in  paragraphs 
(fl(2)(i)  or  (f)(2Kii)  of  this  section  for 
each  process  train  or  release  point 
individually.  For  a  sulfur  recovery  plant 
with  a  design  production  capacity  of  20 


Whore: 

Ivss  =  Kmission  limit  for  small  .sulfur  recovery 
plant,  ppmv  (as  SC)2,  dry  basis  at  zero 
))ercent  excess  air); 
k|  =  Constant  factor  for  emission  limit 

conversion:  k|  =  1  for  converting  to  the 
.S()2  limit  for  a  sulfur  recovery  plant  with 
an  oxidation  control  system  or  a 
reduc:tion  control  system  followed  by 
incineration  and  ki  =1.2  for  converting 
to  the  reduced  .sulfur  compounds  limit 
for  a  sulfur  recovery  plant  with  a 
reduction  control  .system  not  followed  by 
incineration:  and 

%Cl2  =  f)2  concentration  of  the  air/oxygen 
mixture  supplied  to  the  Claus  burner, 
percent  by  volume  (dry  basis).  If  only 
ambient  air  is  used  in  the  Claus  burner 
or  if  the  owner  or  operator  elects  not  to 
monitor  O2  concentration  of  the  air/ 
oxygen  mixture  used  in  the  Claus  burner 
or  for  non-Claus  sulfur  recovery  plants, 
use  20.9%  for  %02. 

(ii)  For  a  sulfur  recovery  plant  with  a 
reduction  control  system  not  followed 
by  incineration,  the  owner  or  operator 
shall  not  discharge  or  cause  the 
discharge  of  any  gases  into  the 
atmosphere  containing  reduced  sulfur 
compounds  in  excess  of  the  emission 
limit  calculated  using  Equation  2  of  this 
section.  For  Claus  units  that  use  only 
ambient  air  in  the  Claus  burner  or  for 
non-Claus  sulfur  recovery  plants,  this 
reduced  sulfur  compounds  emission 
limit  is  3,000  ppmv  calculated  as  ppmv 
SO2  (dry  basis)  at  zero  percent  excess 
air. 

(iii)  For  a  sulfur  recovery  plant  with 

a  reduction  control  system  not  followed 
by  incineration,  the  owner  or  operator 
shall  not  discharge  or  cause  the 
discharge  of  any  gases  into  the 
atmosphere  containing  H2S  in  excess  of 
100  ppmv  calculated  as  ppmv  SO2  (dry 
basis)  at  zero  percent  excess  air. 

(3)  The  emission  limits  in  paragraphs 

(f)(1)  and  (2)  shall  not  apply  during 
periods  of  maintenance  of  the  sulfur  pit, 
which  shall  not  exceed  240  hours  per 
year.  The  owner  or  operator  must 
document  the  time  periods  during 
which  the  sulfur  pit  vents  were  not 


LTD  or  less  and  a  reduction  control 
system  not  followed  by  incineration,  the 
owner  or  operator  shall  also  comply 
with  the  H2S  emission  limit  in 
paragraph  (f)(2)(iii)  of  this  section  for 
each  individual  release  point. 

(i)  For  a  sulfur  recovery  plant  with  an 
oxidation  control  system  or  a  reduction 
control  system  followed  by  incineration, 
the  owner  or  operator  shall  not 
discharge  or  cause  the  discharge  of  any 
gases  into  the  atmosphere  containing 


controlled  and  measures  taken  to 
minimize  emissions  during  these 
periods.  Examples  of  these  measures 
include  not  adding  fre.sh  .sulfur  or 
shutting  off  vent  fans. 

(g)  *  *  * 

(1)  Except  as  provided  in  (g)(l)(iii)  of 
this  .sec:tion,  for  each  fuel  gas 
combu.stion  device,  the  owner  or 
operator  .shall  comply  with  either  the 
omi.ssion  limit  in  paragraph  (g)(l)(i)  of 
this  .section  or  the  fuel  gas  concentration 
limit  in  paragraph  (g)(l)(ii)  of  this 
section.  For  CO  boilers  or  furnaces  that 
are  part  of  a  fluid  catalytic  cracking  unit 
or  fluid  coking  unit  affected  facility,  the 
owner  or  operator  shall  comply  with  the 
fuel  gas  concentration  limit  in 
paragraph  (g)(l)(ii)  of  this  section  for  all 
fuel  gas  streams  combusted  in  these 
units. 

***** 

■  6.  Section  60.104a  is  amended  by: 

■  a.  Revising  the  first  sentence  of 
paragraph  (a); 

■  b.  Revising  paragraph  (b); 

■  c.  Revising  paragraph  (f)  introductory 
text; 

■  d.  Revising  paragraph  (h)  introductory 
text; 

■  e.  Adding  paragraph  (h)(6);  and 

■  f.  Removing  and  reserving  paragraphs 
(j)(l)  through  (3). 

The  revisions  and  additions  read  as 
follows: 

§  60.1 04a  Performance  tests. 

***** 

(a)  The  owner  or  operator  shall 
conduct  a  performance  test  for  each 
FCCU,  FCU,  sulfur  recovery  plant  and 
fuel  gas  combustion  device  to 
demonstrate  initial  compliance  with 
each  applicable  emissions  limit  in 

§  60.102a  and  conduct  a  performance 
test  for  each  flare  to  demonstrate  initial 
compliance  with  the  H2S  concentration 
requirement  in  §  60.103a(h)  according  to 
the  requirements  of  §  60.8.  *  *  * 

(b)  The  owner  or  operator  of  a  FCCU 
or  FCU  that  elects  to  monitor  control 


SO2  in  excess  of  the  emission  limit 
calculated  using  Equation  2  of  this 
section.  For  Claus  units  that  use  only 
ambient  air  in  the  Claus  burner  or  that 
elect  not  to  monitor  O2  concentration  of 
the  air/oxygen  mixture  used  in  the 
Claus  burner  or  for  non-Claus  sulfur 
recovery  plants,  this  SO2  emission  limit 
is  2,500  ppmv  (dry  basis)  at  zero  percent 
excess  air. 


(Eq.  2) 


device  operating  parameters  according 
to  the  requirements  in  §  60.105a(b),  to 
use  bag  leak  detectors  according  to  the 
requirements  in  §  60.105a(c),  or  to  u.se 
C()MS  according  to  tbe  requirements  in 
§60.105a(e)  shall  conduct  a  PM 
performance  te.st  at  lea.st  annually  (i.e., 
once  per  calendar  year,  with  an  interval 
of  at  lea.st  8  months  but  no  more  than 
16  months  between  annual  tests)  and 
furnish  the  Admini.strator  a  written 
report  of  the  results  of  each  test. 
***** 

(f)  The  owner  or  operator  of  an  FCCU 
or  FCU  that  uses  cyclones  to  comply 
with  the  PM  per  coke  bum-off  emissions 
limit  in  §  60.102a(b)(l)  shall  establish  a 
.site-specific  opacity  operating  limit 
according  to  the  procedures  in 
paragraphs  (f)(1)  through  (3)  of  this 
section. 

***** 

(h)  The  owner  or  operator  shall 
determine  compliance  with  the  SO2 
emissions  limits  for  sulfur  recovery 
plants  in  §§  60.102a(f)(l)(i)  and 
60.102a(f)(2)(i)  and  the  reduced  sulfur 
compounds  and  H2S  emissions  limits 
for  sulfur  recovery  plants  in 
§§  60.102a(f)(l)(ii),  60.102a(f)(l)(iii), 
60.102a(f)(2)(ii)  and  60.102a(fJ(2)(iii) 
using  the  following  methods  and 
procedures: 

***** 

(6)  If  oxygen  or  oxygen-enriched  air  is 
used  in  the  Claus  burner  and  either 
Equation  1  or  2  of  this  subpart  is  used 
to  determine  the  applicable  emissions 
limit,  determine  the  average  O2 
concentration  of  the  air/oxygen  mixture 
supplied  to  the  Claus  burner,  in  percent 
by  volume  (dry  basis),  for  the 
performance  test  using  all  hourly 
average  O2  concentrations  determined 
during  the  test  runs  using  the 
procedures  in  §  60.106a(a)(5)  or  (6). 
***** 

■  7.  Section  60.105a  is  amended  by: 

■  a.  Revising  paragraph  (b)(l)(i); 

■  b.  Revising  paragraph  (b)(l)(ii)(A); 
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■  c.  Revising  paragraph  (b)(2); 

■  d.  Revising  paragraph  (h)(1); 

■  e.  Revising  paragraph  (h)(3)(i); 

■  f.  Revising  paragraph  (i)(l); 

■  g.  Redesignating  paragraphs  (i)(2) 
through  (6)  as  (i)(3)  through  (7); 

■  h.  Adding  paragraph  (i)(2);  and 

■  i.  Revising  newly  redesignated 
paragraph  (i)(7). 

The  revisions  and  additions  read  as 
follows: 

§  60.105a  Monitoring  of  emissions  and 
operations  for  fiuid  catalytic  cracking  units 
(FCCU)  and  fluid  coking  units  (FCU). 

***** 

(b)  *  *  * 

(1)  *  *  * 

(1)  For  units  controlled  using  an 
electrostatic  precipitator,  the  owner  or 
operator  shall  use  CPMS  to  measure  and 
record  the  hourly  average  total  power 
input  and  secondary  current  to  the 
entire  system. 

(ii)  *  *  * 

(A)  As  an  alternative  to  pressure  drop, 
the  owner  or  operator  of  a  jet  ejector 
type  wet  scrubber  or  other  type  of  wet 
scrubber  equipped  with  atomizing  spray 
nozzles  must  conduct  a  daily  check  of 
the  air  or  water  pressure  to  the  spray 
nozzles  and  record  the  results  of  each 
check.  Faulty  (e.g.,  leaking  or  plugged) 
air  or  water  lines  must  be  repaired 
within  12  hours  of  identification  of  an 
abnormal  pressure  reading. 
***** 

(2)  For  use  in  determining  the  coke 
burn-off  rate  for  an  FCCU  or  FCU,  the 
owner  or  operator  shall  install,  operate, 
calibrate,  and  maintain  an  instrument 
for  continuously  monitoring  the 
concentrations  of  CO2,  O2  (dry  basis), 
and  if  needed,  CO  in  the  exhaust  gases 
prior  to  any  control  or  energy  recovery 
system  that  burns  auxiliary  fuels.  A  CO 
monitor  is  not  required  for  determining 
coke  bum-off  rate  when  no  auxiliary 
fuel  is  burned  and  a  continuous  CO 
monitor  is  not  required  in  accordance 
with  §60.105a(h)(3). 

(i)  The  owner  or  operator  shall  install, 
operate,  and  maintain  each  CO2  and  O2 
monitor  according  to  Performance 
Specification  3  of  Appendix  B  to  part 
60. 

(ii)  The  owner  or  operator  shall 
conduct  performance  evaluations  of 
each  CO2  and  O2  monitor  according  to 
the  reqiurements  in  §  60.13(c)  and 
Performance  Specification  3  of 
Appendix  B  to  part  60.  The  owner  or 
ojjorator  shall  u.se  Method  3  of 
Appendix  A— 3  to  j)art  60  for  conduc:ting 
the  relative  accuracy  evaluations. 

(iii)  If  a  CO  monitor  is  recpiired,  the 
owner  or  ojxirator  shall  in.stall,  o])erate, 
and  maintain  each  CO  monitor 
according  to  Performance  Sp(!cification 


4  or  4A  of  Appendix  B  to  part  60.  If  this 
(iO  monitor  also  .serves  to  demon.strate 
compliance  with  the  CO  emis.sions  limit 
in  §60.102a(b)(4),  the  span  value  for 
this  instrument  is  1 ,000  ppm;  otherwise, 
the  span  value  for  this  instrument 
should  be  .set  at  approximately  2  limes 
tbe  typical  CO  concentration  expected 
in  the  FCCU  of  FCU  flue  gas  prior  to  any 
emission  control  or  energy  recovery 
system  that  bums  auxiliary  fuels. 

(iv)  If  a  CO  monitor  is  required,  the 
owner  or  operator  shall  conduct 
performance  evaluations  of  each  CO 
monitor  according  to  the  requirements 
in  §  60.13(c)  and  Performance 
Specification  4  of  Appendix  B  to  part 
60.  The  owner  or  operator  shall  use 
Method  10,  lOA,  or  lOB  of  Appendix  A- 
3  to  part  60  for  conducting  the  relative 
accuracy  evaluations. 

(v)  The  owner  or  operator  shall 
comply  with  the  quality  assurance 
requirements  of  procedure  1  of 
Appendix  F  to  part  60,  including 
quarterly  accuracy  determinations  for 
CO2  and  CO  monitors,  annual  accuracy 
determinations  for  O2  monitors,  and 
daily  calibration  drift  tests. 
***** 

(h) *  *  * 

(1)  The  owner  or  operator  shall 
install,  operate,  and  maintain  each  CO 
monitor  according  to  Performance 
Specification  4  or  4A  of  appendix  B  to 
part  60.  The  span  value  for  this 
instrument  is  1,000  ppmv  CO. 
***** 

(3)  *  *  * 

(i)  The  demonstration  shall  consist  of 
continuously  monitoring  CO  emissions 
for  30  days  using  an  instrument  that 
meets  the  requirements  of  Performance 
Specification  4  or  4A  of  appendix  B  to 
part  60.  The  span  value  shall  be  100 
ppmv  CO  instead  of  1,000  ppmv,  and 
the  relative  accuracy  limit  shall  be  10 
percent  of  the  average  CO  emissions  or 
5  ppmv  CO,  whichever  is  greater.  For 
instruments  that  are  identical  to  Method 
10  of  appendix  A-4  to  part  60  and 
employ  the  sample  conditioning  system 
of  Method  lOA  of  appendix  A-4  to  part 
60,  the  alternative  relative  accuracy  test 
procedure  in  section  10.1  of 
Performance  Specification  2  of 
appendix  B  to  part  60  may  be  used  in 
place  of  the  relative  accuracy  test. 
***** 

(i)  *  *  * 

(1)  If  a  (d’MS  is  iKsod  according  to 
§  60.105a(h)(l),  all  3-hour  periods 
during  which  the  average  PM  control 
device  o])erating  characteri.stics,  as 
measured  by  the  continuous  monitoring 
systems  uiuler  §(i().10.5a(h)(l),  fall 
below  the  levels  e.slahlished  during  the 
performance  lest.  If  tin;  alternative  to 


pressure  drop  C.PMS  is  u.sed  for  the 
owner  or  operator  of  a  jet  ejector  type 
wet  scrubber  or  other  type  of  wet 
scrubber  equipped  with  atomizing  spray 
nozzles,  each  day  in  which  abnormal 
pre.s.sure  readings  are  not  corrected 
within  12  hours  of  identification. 

(2)  If  a  bag  leak  detection  system  is 
used  according  to  §  60.105a(c),  each  day 
in  which  the  cau.se  of  an  alarm  is  not 
alleviated  within  the  time  period 
specified  in  §  60.105a(c)(3). 
***** 

(7)  All  1-hour  periods  during  which 
the  average  CO  concentration  as 
measured  by  the  CO  continuous 
monitoring  system  under  §  60.105a(h) 
exceeds  500  ppmv  or,  if  applicable,  all 
l-hour  periods  during  which  the 
average  temperature  and  O2 
concentration  as  measured  by  the 
continuous  monitoring  systems  under 
§  60.105a(h)(4)  fall  below  the  operating 
limits  established  dming  the 
performance  test. 

***** 

■  8.  Section  60.106a  is  amended  by: 

■  a.  Revising  paragraph  (a)(l)(i); 

■  b.  Adding  paragraphs  (a)(l)(iv) 
through  (vii); 

■  c.  Revising  paragraph  (a)(2) 
introductory  text; 

■  d.  Revising  paragraphs  (a)(2)(i)  and 

(ii); 

■  e.  Revising  the  first  sentence  of 
paragraph  (a)(2)(iii); 

■  f.  Removing  paragraphs  (a)(2)(iv)  and 
(v); 

■  g.  Redesignating  (a)(2)(vi)  through  (ix) 
as  (a)(2)(iv)  through  (vii); 

■  h.  Revising  the  first  sentence  of 
paragraph  (a)(3)  introductory  text; 

■  i.  Revising  paragraph  (a)(3)(i); 

■  j.  Adding  paragraphs  (a)(4)  through 
(7);  and 

■  k.  Revising  paragraphs  (b)(2)  and  (3). 
The  revisions  and  additions  read  as 

follows: 

§  60.106a  Monitoring  of  emissions  and 
operations  for  sulfur  recovery  plants. 

(a)  *  *  * 

(1)  *  *  * 

(i)  The  span  value  for  the  SO2  monitor 
is  two  times  the  applicable  SO2 
emission  limit  at  the  highest  O2 
concentration  in  the  air/oxygen  stream 
used  in  the  Claus  burner,  if  applicable. 
***** 

(iv)  The  owner  or  operator  .shall 
install,  operate,  and  maintain  each  C)2 
monitor  according  to  Performance,* 
.S])ecification  3  of  Aj)pendix  B  to  ])art 
(>(). 

(v)  The  S])an  value  for  the;  ()2  monitor 
mu.st  be  selected  between  10  and  25 
ixncent,  inclusive. 

(vi)  The  owner  or  operator  shall 
conduct  |)erformance  evaluations  for  tin 
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O2  monitor  according  to  the 
recjuiromonts  of  §  (10.13(c)  and 
I’orformanco  Specification  3  of 
Appendix  B  to  part  60.  The  owner  or 
operator  shall  use  Methods  3,  3A,  or  3B 
of  Appendix  A-2  to  part  60  for 
conducting  the  relative  accuracy 
evaluations.  The  method  ANSl/ASME 
BTC  19.10-1981,  “Flue  and  Exhaust  Gas 
Analyses,”  (incorporated  by  reference — 
see  §  60.17)  is  an  acceptable  alternative 
to  EPA  Method  3B  of  Appendix  A-2  to 
part  60. 

(vii)  The  owner  or  operator  shall 
comply  with  the  applicable  quality 
assurance  procedures  of  Appendix  F  to 
part  60  for  each  monitor,  including 
annual  accuracy  determinations  for  each 
O2  monitor,  and  daily  calibration  drift 
determinations. 

(2)  For  sulfur  recovery  plants  that  are 
subject  to  the  reduced  sulfur 
compounds  emission  limit  in 

§  60.102a(f)(l)(ii)  or  §  60.102a(f)(2)(ii), 
the  owner  or  operator  shall  install, 
operate,  calibrate,  and  maintain  an 
instrument  for  continuously  monitoring 
and  recording  the  concentration  of 
reduced  sulfur  compounds  and  O2 
emissions  into  the  atmosphere.  The 
reduced  sulfur  compounds  emissions 
shall  be  calculated  as  SO2  (dry  basis, 
zero  percent  excess  air). 

(i)  The  span  value  for  the  reduced 
sulfur  compounds  monitor  is  two  times 
the  applicable  reduced  sulfur 
compounds  emission  limit  as  SO2  at  the 
highest  O2  concentration  in  the  air/ 
oxygen  stream  used  in  the  Claus  burner, 
if  applicable. 

(ii)  The  owner  or  operator  shall 
install,  operate,  and  maintain  each 
reduced  sulfur  compounds  CEMS 
according  to  Performance  Specification 
5  of  Appendix  B  to  part  60. 

(iii)  The  owner  or  operator  shall 
conduct  performance  evaluations  of 
each  reduced  sulfur  compounds 
monitor  according  to  the  requirements 
in  §  60.13(c)  and  Performance 
Specification  5  of  Appendix  B  to  part 
60.  *  *  * 

***** 

(3)  In  place  of  the  reduced  sulfur 
compounds  monitor  required  in 
jiaragraph  (a)(2)  of  this  section,  the 
owner  or  operator  may  install,  calibrate, 
operate,  and  maintain  an  instrument 
using  an  air  or  O2  dilution  and 
oxidation  system  to  convert  any  reduced 
sulfur  to  SO2  for  (.ontimiously 
monitoring  and  recording  the 
(;onc(!ntration  (dry  basis,  0  pjncont 
ex(:(!.ss  air)  of  the  total  resultant  S()2. 

(i)  The  span  value  for  this  monitor  is 
two  times  tin;  a|)])liciibl(!  reduced  snifnr 
(:om|)onnds  emission  limit  asS()2  at  the 


highest  O2  concxmtration  in  the  air/ 
oxygen  stream  used  in  the  (Mans  burner, 
if  applicable. 

***** 

(4)  For  srd fur  recovery  plants  that  are 
subject  to  tbe  H2S  omission  limit  in 
§60.102a(f)(1)(iii)  or  §  60.102a(f)(2)(iii), 
the  owner  or  operator  shall  install, 
operate,  calibrate,  and  maintain  an 
instrument  for  continuously  monitoring 
and  recording  the  concentration  of  H2S, 
and  O2  emissions  into  the  atmosphere. 
The  H2S  emissions  shall  be  calculated 
as  SO2  (dry  basis,  zero  percent  excess 
air). 

(i)  The  span  value  for  this  monitor  is 
two  times  the  applicable  H2S  emission 
limit. 

(ii)  The  owner  or  operator  shall 
install,  operate,  and  maintain  each  H2S 
CEMS  according  to  Performance 
Specification  7  of  appendix  B  to  part  60. 

(iii)  The  owner  or  operator  shall 
conduct  performance  evaluations  for 
each  H2S  monitor  according  to  the 
requirements  of  §  60.13(c)  and 
Performance  Specification  7  of 
appendix  B  to  part  60.  The  owner  or 
operator  shall  use  Methods  11  or  15  of 
appendix  A-5  to  part  60  or  Method  16 
of  appendix  A-6  to  part  60  for 
conducting  the  relative  accuracy 
evaluations.  The  method  ANSI/ASME 
PTC  19.10-1981,  “Flue  and  Exhaust  Gas 
Analyses,”  (incorporated  by  reference — 
see  §  60.17)  is  an  acceptable  alternative 
to  EPA  Method  15A  of  appendix  A-5  to 
part  60. 

(iv)  The  owner  or  operator  shall 
install,  operate,  and  maintain  each  O2 
monitor  according  to  Performance 
Specification  3  of  appendix  B  to  part  60. 

(v)  The  span  value  for  the  O2  monitor 
must  be  selected  between  10  and  25 
percent,  inclusive. 

(vi)  The  owner  or  operator  shall 
conduct  performance  evaluations  for  the 
O2  monitor  according  to  the 
requirements  of  §  60.13(c)  and 
Performance  Specification  3  of 
appendix  B  to  part  60.  The  owner  or 
operator  shall  use  Methods  3,  3A,  or  3B 
of  appendix  A-2  to  part  60  for 
conducting  the  relative  accuracy 
evaluations.  The  method  ANSI/ASME 
PTC  19.10-1981,  “Flue  and  Exhaust  Gas 
Analyses,”  (incorporated  by  reference — 
see  §  60.17)  is  an  acceptable  alternative 
to  EPA  Method  3B  of  appendix  A-2  to 
part  60. 

(vii)  The  owner  or  operator  shall 
comply  with  the  applicable  (juality 
a.ssurance  j)roce(liir(!S  of  aj)pendix  F  to 
])art  60  for  each  monitor,  including 
•imuial  accuracy  determinations  for  each 
()2  monitor,  and  daily  calibration  drill 
determinations. 

(5)  For  snllnr  recovery  j)lanls  that  ns(! 
oxygen  or  oxygen  enriched  air  in  the 


(dans  burner  and  that  ehicts  to  monitor 
C)2  concentration  of  the  air/oxygen 
mixture  supplied  to  the  Claus  burner, 
the  owner  or  operator  shall  install, 
operate,  calibrate,  and  maintain  an 
instrument  for  continuously  monitoring 
and  recording  the  O2  concentration  of 
the  air/oxygen  mixture  supplied  to  the 
Claus  burner  in  order  to  determine  the 
allowable  emissions  limit. 

(i)  The  owner  or  operator  shall  install, 
operate,  and  maintain  each  O2  monitor 
according  to  Performance  Specification 
3  of  appendix  B  to  part  60. 

(ii)  Tne  span  value  for  the  O2  monitor 
shall  be  100  percent. 

(iii)  The  owner  or  operator  shall 
conduct  performance  evaluations  for  the 
O2  monitor  according  to  the 
requirements  of  §  60.13(c)  and 
Performance  Specification  3  of 
appendix  B  to  part  60.  The  owner  or 
operator  shall  use  Methods  3,  3A,  or  3B 
of  appendix  A-2  to  part  60  for 
conducting  the  relative  accmacy 
evaluations.  The  method  ANSI/ASME 
PTC  19.10-1981,  “Flue  and  Exhaust  Gas 
Analyses,”  (incorporated  by  reference — 
see  §  60.17)  is  an  acceptable  alternative 
to  EPA  Method  3B  of  appendix  A-2  to 
part  60. 

(iv)  The  owner  or  operator  shall 
comply  with  the  applicable  quality 
assmance  procedures  of  appendix  F  to 
part  60  for  each  monitor,  including 
annual  accuracy  determinations  for  each 
O2  monitor,  and  daily  calibration  drift 
determinations. 

(v)  The  owner  or  operator  shall  use 
the  hourly  average  O2  concentration 
from  this  monitor  for  use  in  Equation  1 
or  2  of  §  60.102a(f),  as  applicable,  for 
each  hour  and  determine  the  allowable 
emission  limit  as  the  arithmetic  average 
of  12  contiguous  1-hour  averages  (i.e., 
the  rolling  12-hour  average). 

(6)  As  an  alternative  to  the  O2  monitor 
required  in  paragraph  (a)(5)  of  this 
section,  the  owner  or  operator  may 
install,  calibrate,  operate,  and  maintain 
a  CPMS  to  measure  and  record  the 
volumetric  gas  flow  rate  of  ambient  air 
and  oxygen-enriched  gas  supplied  to  the 
Glaus  burner  and  calculate  the  hourly 
average  O2  concentration  of  the  air/ 
oxygen  mixture  used  in  the  Glaus 
burner  as  specified  in  paragraphs 
(a)(6)(i)  through  (iv)  of  this  section  in 
order  to  determine  the  allowable 
emissions  limit  as  specified  in 
paragraphs  (a)(6)(v)  of  this  .section. 

(i)  The  owner  or  operator  shall  install, 
calibrate,  operate  and  maintain  (!ach 
flow  monitor  according  to  the 
inanufacturer’s  |)r()C(!diir(!s  and 
s|)(!cifications  and  the  following 
requirements. 

(^A)  The  owiK!!'  or  operator  shall  install 
locate  the  monitor  in  a  |)osition  that 
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provides  a  representative  measurement 
of  the  total  gas  flow  rate. 

(B)  Use  a  flow  sensor  with  a 
measurement  sensitivity  of  no  more 
than  5  percent  of  the  flow  rate  or  10 
cubic  feet  per  minute,  whichever  is 
greater. 

(C)  Use  a  flow  monitor  that  is 
maintainable  online,  is  able  to 
continuously  correct  for  temperature, 
pressure  and,  for  ambient  air  flow 
monitor,  moisture  content,  and  is  able  to 
record  dry  flow  in  standard  conditions 
(as  defined  in  §  60.2)  over  one-minute 
averages. 


VoO,= 

V 


(D)  At  least  quarterly,  perform  a  visual 
inspection  of  all  components  of  the 
monitor  for  physical  and  operational 
integrity  and  all  electrical  connections 
for  oxidation  and  galvanic  corrosion  if 
the  flow  monitor  is  not  equipped  with 

a  redundant  flow  sensor. 

(E)  Recalibrate  the  flow  monitor  in 
accordance  with  the  manufacturer’s 
procedures  and  specifications  biennially 
(every  two  years)  or  at  the  frequency 
specified  by  the  manufacturer. 

(ii)  The  owner  or  operator  shall  use 
20.9  percent  as  the  oxygen  content  of 
the  ambient  air. 

xe„>  +%02„.  ' 

Qair  Qoxy  ^ 


Where: 

%02  =  O2  concentration  of  the  air/oxygen 
mixture  used  in  the  Claus  burner, 
percent  by  volume  (dry  basis): 

20.9  =  O2  concentration  in  air,  percent  dry 
basis: 

=  Volumetric  flow  rate  of  ambient  air 
used  in  the  Claus  burner,  dscfm: 

%02.oxy  =  U2  concentration  in  the  enriched 
oxygen  stream,  percent  dry  basis:  and 
Qoxy  =  Volumetric  flow  rate  of  enriched 

oxygen  .stream  used  in  the  Claus  burner, 
d.scfm. 

(v)  Till!  owner  or  o])(!rator  shall  u.so 
the  hourly  average  O2  concentration 
determined  using  I'xpiation  ti  of  this 
section  for  use  in  E(|iiation  1  or  2  of 
^  60.1  (12a(fj,  as  ap|)iicahle,  for  each  hour 
and  determine  the  allowahle  emission 
limit  as  the  arithmetic  average  of  1 2 
contiguous  I  hour  averages  (i.e.,  the 
roll ing  1  2  hom  average). 

(7)  ( Iwners  or  (»|)eralors  of  a  sidhii 
iccoveiy  plant  that  elects  to  com|)ly 
with  the  .S( emission  limit  in 
§(i0. 102a(r)(1  )(i)  or  §(i0.1()2a(f)(2)(i)  m 


adj  nii'ds 


When!: 

Q»(i|  =  Volumutric  ilow  rate  adjust(ul  to  0 
])(!rc(ait  oxc:css  air,  dry  .standard  cubic 
foot  pur  miuuto  (dscfm): 

(iiiicHs  =  Volumetric  flow  rate  measured  by  the 
flow  meter  corrected  to  dry  standard 
conditions,  dscfm: 


the  reduced  sulfur  compounds  emission 
limit  in  §  60.102a(f)(l)(ii)  or 
§  60.102a(f)(2)(ii)  as  a  flow  rate  weighted 
average  for  a  group  of  release  points 
from  the  sulfur  recovery  plant  rather 
than  for  each  process  train  or  release 
point  individually  shall  install, 
calibrate,  operate,  and  maintain  a  CPMS 
to  measure  and  record  the  volumetric 
gas  flow  rate  of  each  release  point 
within  the  group  of  release  points  from 
the  sulfur  njcovery  plant  as  sjjecified  in 
])aragraj)hs  (a)(7)(i)  through  (iv)  of  this 
s(!ction. 

(i)  The  owner  or  o])erator  shall  install, 
calihrate,  o])orate  and  maintain  each 
How  monitor  according  to  the 
manidactnrer’s  |)rocednres  and 
s|)ecifications  and  the  following 
re(jniremenls. 

(A)  The  owner  or  operator  shall  install 
locale  the  monitor  in  a  position  that 
provides  a  representative  measurement 
of  the  total  gas  flow  rate. 

(H)  I  Ise  a  flow  sensor  with  a 
measiiKuneiit  sensitivity  ol  no  moK! 

(2(1.4 -%0,)/ 

720.4,. 

20.9,.  =  20.9  ])erceiil  O?  — 0.0  ])(!r(:(!iil  O? 

(defined  ()2  cerrecliou  basis),  j)erc(!nl: 
20.!)  -  Oj  c;c)iicenlniti()u  in  air,  ])ercent:  and 
%()2  =  (h  ceiicentratiun  measured  on  a  dry 
basis,  percent. 


i(c„xe„„.,„) 


c  =  — — 

ove  S' 


le  adj  ,n 


n=\ 


(iii)  The  owner  or  operator  shall  use 
product  specifications  (e.g.,  as  reported 
in  material  safety  data  sheets)  for 
percent  oxygen  for  purchased  oxygen. 
For  oxygen  produced  onsite,  the  percent 
oxygen  shall  be  determined  by  periodic 
measurements  or  process  knowledge. 

(iv)  The  owner  or  operator  shall 
calculate  the  hourly  average  O2 
concentration  of  the  air/oxygen  mixture 
used  in  the  Claus  burner  using  Equation 
10  of  this  section: 


(Eq.  10) 


than  5  percent  of  the  flow  rate  or  10 
cubic  feet  per  minute,  whichever  is 
greater. 

(C)  Use  a  flow  monitor  that  is 
maintainable  online,  is  able  to 
continuously  correct  for  temperature, 
pressure,  and  moisture  content,  and  is 
able  to  record  dry  flow  in  standard 
conditions  (as  defined  in  §60.2)  over 
one-minute  averages. 

(D)  At  least  (juarterly,  perform  a  visual 
ins])ection  of  all  components  of  the 
monitor  for  ])hysical  and  o])erational 
integrity  and  iill  electiical  connections 
for  oxidation  and  galvanic  coriosion  if 
the  flow  monitor  is  not  e(|nipped  with 

a  redundant  How  sen.sor. 

(I‘i)  Kecalihrale  the  How  monitor  in 
accordance  with  the  maimiactnrer’s 
|)rocedure.s  and  speci  Heat  ions  hiennial  ly 
(every  two  years)  or  at  the  rre(|nency 
specified  hy  the  maindaclmcr. 

(ii)  The  ownei'  or  operator  shall 
correct  the  How  to  0  percent  excess  aii 
using,  l''<|>■•'H(nl  II  of  I  his  sect  ion; 


(Eq.  11) 


(iii)  The  owner  or  opiuator  shall 
calculate  the  flow  weighted  average  .SOp 
or  reduced  sulfur  comj)ounds 
concentration  for  each  hour  using 
Ecjuation  12  of  this  section: 


(Eq.  12) 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


36961 


Where: 

Cave  =  Flow  weighted  average  concentration 
of  the  pollutant,  ppmv  (dry  basis,  zero 
percent  excess  air).  The  pollutant  is 
either  SO2  [if  complying  with  the  SO2 
emission  limit  in  §  60.102a(f)(l)(i)  or 
§  60.102a(f)(2)(i)]  or  reduced  sulfur 
compounds  [if  complying  with  the 
reduced  sulfur  compounds  emission 
limit  in  §60.102a(f)(l)(ii)  or 
§60.102a(f)(2)(ii)]: 

N  =  Number  of  release  points  within  the 
group  of  release  points  from  the  sulfur 
recovery  plant  for  which  emissions 
averaging  is  elected; 

C„  =  Pollutant  concentration  in  the  nth 

release  point  within  the  group  of  release 
points  from  the  sulfur  recovery  plant  for 
which  emissions  averaging  is  elected, 
ppmv  (dry  basis,  zero  percent  excess  air); 
Qadj.n  =  Volumetric  flow  rate  of  the  nth 

release  point  within  the  group  of  release 
points  from  the  sulfur  recovery  plant  for 
which  emissions  averaging  is  elected, 
dry  standard  cubic  feet  per  minute 
(dscfm,  adjusted  to  0  percent  excess  air). 

(iv)  For  sulfur  recovery  plants  that  use 
oxygen  or  oxygen  enriched  air  in  the 
Claus  burner,  the  owner  or  operator 
shall  use  Equation  10  of  this  section  and 
the  hourly  emission  limits  determined 
in  paragraphs  (a)(5)(v)  or  (a)(6)(v)  of  this 
section  in-place  of  the  pollutant 
concentration  to  determine  the  flow 
weighted  average  hourly  emis.sion  limit 
for  eac;h  hour.  The  allowable  emission 
limit  shall  he  calculated  as  the 
arithmetic  average  of  1 2  cr)ntigiioiis  1- 
hoiir  averages  (i.e.,  the  rolling  12-hoiir 
average). 

(h)  *  *  * 

(2)  All  12  h(t\ir  |)erio(ls  during  which 
the  average  concentration  of  rednciid 
sidfnr  compomnis  (as  .S(  )>)  as  measured 
hy  the  reduced  snilnr  componnds 
continnons  monitoring,  system  re(|nired 
under  paragraph  (a)(2)  or  (.'<)  ol  this 
section  exceeds  the  applicable  emi.ssion 
limit;  or 

(.1)  All  1  2  hour  periods  dining  which 
the  average  concentration  of  I  I^S  as 
measured  hy  the  I I2S  continnons 
monitoring  system  reipiired  under 
|)aragra|)h  (a)(4)  of  this  .section  exceeds 
the  applicable  emi.ssion  limit  (dry  basis, 
0  |)(!rcent  excess  air). 

■  !).  Section  ()l).1()7a  is  amended  hy: 


■  a.  Revising  paragraphs  (a)(l)(i)  and 

(ii); 

■  b.  Revising  paragraph  (b)(l)(iv); 

■  c.  Revising  the  first  sentence  of 
paragraph  (b)(3)(iii); 

■  d.  Revising  paragraph  (d)(3); 

■  e.  Revising  paragraph  (e)(1) 
introductory  text; 

■  f.  Revising  paragraph  (e)(1) (ii); 

■  g.  Revising  paragraph  (e)(2) 
introductory  text; 

■  h.  Revising  paragraph  (e)(2)(ii); 

■  i.  Revising  paragraph  (e)(2)(vi)(C); 

■  j.  Revising  paragraph  (e)(3);  and 

■  k.  Revising  paragraph  (h)(5). 

The  revisions  read  as  follows: 

§  60.1 07a  Monitoring  of  emissions  and 
operations  for  fuei  gas  combustion  devices 
and  fiares. 

(a)  *  *  * 

(1)  *  *  * 

(i)  The  owner  or  operator  shall  install, 
operate,  and  maintain  each  SO2  monitor 
according  to  Performance  Specification 
2  of  appendix  B  to  part  60.  The  span 
value  for  the  SO2  monitor  is  50  ppmv 
SO2. 

(ii)  The  owner  or  operator  shall 
conduct  performance  evaluations  for  the 
SO2  monitor  according  to  the 
re(juirements  of  §60.1 3(c)  and 
Performance  Specification  2  of 
ajjpendix  H  to  part  60.  The  owner  or 
ojierator  shall  use  Methods  6,  6A,  or  (>(1 
of  appendix  A-4  to  jiart  60  for 
conducting  the  relative  accuracy 
evaluations.  ‘I’he  method  AN-SI/A-SMI'! 
I'l’C  lO.lO-lOHl,  “l•■|neand  lixhanst  Cas 
Analyses,”  (incor|)orated  hy  reference 
see  §  ()0. 17)  is  an  acceptable  alternative 
to  id ’A  Method  (>  or  (>A  of  ap|)endix  A— 

4  to  |)arl  (>().  .Samples  taken  hy  Method 

(>  ol  appendix  A  4  to  part  60  shall  he 
taken  at  a  flow  rale  of  approximately  2 
liters/min  for  at  least  3(1  mi  miles.  The 
relative  accuracy  limit  shall  he  20 
percent  or  4  ppmv,  whicluiver  is  greater, 
and  the  calibration  drift  limit  shall  he  5 
percent  of  the  established  span  value. 

*  A  A  *  A 

(h)  *  *  * 

(1)  *  *  * 

(iv)  The  sn|)|)orling  lest  results  from 
sampling  tlu;  re(|ue.sled  Imd  gas  stream/ 
sy.stem  demon.strating  that  the  sulfur 


content  is  less  than  5  ppmv  H2S. 
Sampling  data  must  include,  at 
minimum,  2  weeks  of  daily  monitoring 
(14  grab  samples)  for  frequently 
operated  fuel  gas  streams/systems;  for 
infrequently  operated  fuel  gas  streams/ 
systems,  seven  grab  samples  must  be 
collected  unless  other  additional 
information  would  support  reduced 
sampling.  The  owner  or  operator  shall 
use  detector  tubes  (“length-of-stain 
tube”  type  measurement)  following  the 
“Gas  Processors  Association  Standard 
2377-86,  Test  for  Hydrogen  Sulfide  and 
Carbon  Dioxide  in  Natural  Gas  Using 
Length  of  Stain  Tubes,”  1986  Revision 
(incorporated  by  reference — see  §  60.17), 
using  tubes  with  a  maximum  span 
between  10  and  40  ppmv  inclusive 
when  1<N<10,  where  N  =  number  of 
pump  strokes,  to  test  the  applicant  fuel 
gas  stream  for  H2S;  and 

A  ★  A  A  * 

(3)  *  *  * 

(iii)  If  the  operation  change  results  in 
a  sulfur  content  that  is  outside  the  range 
of  concentrations  included  in  the 
original  application  and  the  owner  or 
operator  chooses  not  to  submit  new 
information  to  support  an  exemption, 
the  owner  or  operator  must  begin  H2S 
monitoring  using  daily  .stain  sampling  to 
demon.strato  compliance  using  length- 
of-staiu  tubes  with  a  maximum  s|)an 
between  200  and  400  ppmv  inclusive 
when  1<N<5,  where;  N  =  numh(;r  of 
pump  strokes.  *  *  * 

A  A  A  A  A 

(d)  *  *  * 

(3)  As  an  alternative  to  the 
re(|nireinents  in  paragraph  ((lj(2)  ol  this 
section,  the  owner  or  operator  ol  a  g,a.s 
fired  proce.ss  h(;ater  shall  install,  ojierale 
and  maintain  a  g,as  composition 
analy/.er  and  determine  the  averag.e  F 
factor  of  tin;  fuel  gas  using  the  factors  in 
Table  I  of  I  his  snhparl  and  l‘i(|nation  13 
of  this  section.  If  a  single  fuel  gas  system 
provid(;s  fuel  gas  to  .s(;veral  process 
h(;aters,  the  I''  factor  may  lx;  determin(;d 
at  a  single;  loe:ation  in  the;  fne;l  gas 
sysle;m  |)re)viele;el  it  is  re;pre;se;ntali ve;  eif 
the;  fue;l  gas  fi;el  tei  the;  affe;e:te;el  pre)e:e;.ss 
he;ate;r(s). 


l,()()(),()()()x^(XxM/ik',) 

KA-.xM/C’) 


(Eq.  13) 


where: 

P’.i  =  F  factor  on  dry  basis  at  0%  excess  air, 
dscf/MMBtu. 

Xi  =  mole  or  volume  fraction  of  each 
component  in  the  fuel  gas. 


MFVj  =  molar  exhaust  volume,  dry  standard 
c;ubic  feet  per  mole  (dsef/mol). 

MHCj  =  molar  beat  content,  Btu  per  mole 
(Btu/mol). 

1 ,000,000  =  unit  conversion,  Btu  per  MMBtu. 
***** 


(e)  *  *  * 

(1)  Total  reduced  sulfur  monitoring 
requirements.  The  owner  or  operator 
shall  install,  operate,  calibrate  and 
maintain  an  instrument  or  instruments 
for  continuously  monitoring  and 
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recording  the  concentration  of  total 
reduced  sulfur  in  gas  discharged  to  the 
flare. 

***** 

(ii)  The  owner  or  operator  shall 
conduct  performance  evaluations  of 
each  total  reduced  sulfur  monitor 
according  to  the  requirements  in 
§()().!  3(c)  and  Performance 
S])ecification  5  of  Aj)pendix  B  to  part 
()().  The  owner  or  ojierator  of  each  total 
r(!(luced  sulfur  monitor  shall  use  Id’A 
Method  15A  of  Ajjpendix  A-.5  to  ])art  (it) 
for  conducting  the  relative  accuracy 
(ivahiations.  Tlu!  method  AN.SI/A.SMl'i 
PTC  Itt.K)  l‘)»l  (incorporat(!(t  hy 
relcircaice — set;  j^tiD.l?)  is  an  acc(!|)lahle 
alternative  to  I'iPA  Method  t.^)A  of 
A|»pen(lix  A-  3  to  part  lit).  The 
alternativi!  ri;lative  accuracy  prociahires 
(lescrihial  in  section  lf>.l)  of  Pei forinanci! 
.Specification  3  of  Appendix  B  to  part  lit) 
(cylinder  gas  audits)  may  he  used  lor 
conducting,  the  relative  accuracy 
evaluations,  except  that  it  is  not 


Where; 

AK  =  Acceptnhie  range  of  sul)se(|uent  ratio 
(letennination.s,  unit  loss. 

KatioAvg  =  10-day  average  total  siilfiir-to-ll2S 
concentration  ratio,  nnitless. 

2.262  =  t-distribution  statistic  for  05-percent 
2-sided  confidence  interval  for  10 
samples  (9  degrees  of  freedom). 

SDev  =  Standard  deviation  of  the  10  daily 
average  total  sulfur-to-H2S  concentration 
ratios  used  to  develop  the  10-day  average 
total  sulfur-to-H2S  concentration  ratio, 
unitless. 

***** 

(3)  SO2  monitoring  requirements.  The 
owner  or  operator  shall  install,  operate, 
calibrate,  and  maintain  an  instrument 
for  continuously  monitoring  and 
recording  the  concentration  of  SO2  from 
a  process  heater  or  other  fuel  gas 
combustion  device  that  is  combusting 
gas  representative  of  the  fuel  gas  in  the 
flare  gas  line  according  to  the 
requirements  in  paragraph  (a)(1)  of  this 
section,  determine  the  F  factor  of  the 
fuel  gas  at  least  daily  according  to  the 
requirements  in  paragraphs  (d)(2) 
through  (4)  of  this  section,  determine 
the  higher  heating  value  of  the  fuel  gas 
at  least  daily  according  to  the 
requirements  in  paragraph  (d)(7)  of  this 
section,  and  calculate  the  total  sulfur 
content  (as  SO2)  in  the  fuel  gas  using 
Equation  15  of  this  section. 

Where: 

TSfg  =  Total  sulfur  concentration,  as  SO2,  in 
the  fuel  gas,  ppmv. 


necessary  to  include  as  much  of  the 
sampling  probe  or  sampling  line  as 
practical. 

***** 

(2)  H2S  monitoring  requirements.  The 
owner  or  operator  shall  in.stall,  operate, 
calibrate,  and  maintain  an  instrument  or 
instruments  for  continuously 
monitoring  and  recording  the 
concentration  of  H2S  in  gas  discdiarged 
to  the  Hare  according  to  the 
recpiirements  in  jiaragraphs  (e)(2)(i) 
through  (iii)  of  this  .section  and  shall 
collect  and  analyze  sanqiles  of  the  gas 
and  calculate  total  snlfnr  concentrations 
as  s|)ecilie(l  in  paragraphs  (e)(2)(iv) 
through  (ix)  of  this  section. 

A  A  A  A  A 

(ii)  I'he  owner  or  operator  shall 
conduct  perlorniance  evaluations  of 
each  I  l.-.S  monitor  according  to  the 
requirements  in  §  (it).  1 3(c)  and 
I’erlormance  .S|)ecification  7  of 
A|)pendix  B  to  part  (10.  The  owner  or 
operator  shall  use  I'd’A  Method  tl,  15  or 


(;^,,2  =  ('.oncontratidii  of  .S()2  in  the  exhaust 
gas,  p])mv  (dry  liasis  at  O-jiercent  exc:ess 
air). 

I\i  =  F  factor  gas  on  dry  basis  at  ()-porc;ont 
excess  air,  d.scf/MMHtu. 

=  Higher  heating  value  of  the  fuel  gas, 
MMBtu/.scf. 

***** 

(h)  *  *  * 

(5)  Daily  O2  limits  for  fuel  gas 
combustion  devices.  Each  day  during 
which  the  concentration  of  O2  as 
measured  by  the  O2  continuous 
monitoring  system  required  under 
paragraph  (c)(6)  or  (d)(8)  of  this  section 
exceeds  the  O2  operating  limit  or 
operating  curve  determined  during  the 
most  recent  biennial  performance  test. 

PART  63— NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANTS  FOR  SOURCE 
CATEGORIES 

■  10.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

Subpart  A — [Amended] 

■  11.  Section  63.14  is  amended  by: 

■  a.  Revising  paragraph  (g)(14); 

■  b.  Adding  paragraphs  (g)(95)  and  (96); 

■  c.  Adding  paragraph  (i)(2); 

■  d.  Adding  paragraphs  (1)(21)  through 
(23):  and 

■  e.  Adding  paragraphs  (m)(3)  and  (s). 
The  revisions  and  additions  read  as 

follows: 


15A  of  Appendix  A-5  to  part  60  for 
conducting  the  relative  accuracy 
evaluations.  The  method  ANSI/ASME 
PTC  19.10-1981  (incorporated  by 
reference — see  §60.17)  is  an  acceptable 
alternative  to  EPA  Method  15A  of 
Appendix  A-5  to  part  60.  The 
alternative  relative  accuracy  procedures 
described  in  section  16.0  of  Performance 
.S])ocification  2  of  Appendix  B  to  part  60 
(cylinder  gas  audits)  may  he  n.sed  for 
conducting  the  relative  accuracy 
evaluations,  excejit  that  it  is  not 
necessary  to  include  as  innch  of  the 
sampling  prohe  or  sampling  line  as 
pracl  ical. 

A  A  A  A  A 

(vi)  '  *  * 

(( i)  I  lelermine  the  acceplahle  range  lor 
.snhs(!(|nenl  wi;ekly  samples  based  on 
(he  05  percent  confidence  itderval  for 
the  distrihntion  of  daily  ratios  h.ised  on 
the  to  individual  daily  ratios  using 
l'!(piation  (4  of  this  sect  ion. 

(Eq.  14) 


§63.14  Incorporation  by  reference. 

***** 

(g)  *  *  * 

(14)  ASTM  1)1945-03  (Keapproved 
2010),  Standard  Tost  Method  for 
Analysis  of  Natural  Gas  hy  Gas 
Chromatography,  (Approved  January  1, 
2010),  IBR  approved  for  §§  63.670(j), 
63.772(h),  and  63.1282(g). 
***** 

(95)  ASTM  D6196-03  (Reapproved 
2009),  Standard  Practice  for  Selection  of 
Sorbents,  Sampling,  and  Thermal 
Desorption  Analysis  Procedures  for 
Volatile  Organic  Compounds  in  Air,  IBR 
approved  for  appendix  A  to  part  63: 
Method  325A,  Sections  1.2  and  6.1,  and 
Method  325B,  Sections  1.3,  7.1.2,  7.1.3, 
and  A. 1.1. 

(96)  ASTM  UOP539-12,  Refinery  Gas 
Analysis  by  Gas  Ghromatography,  IBR 
approved  for  §  63.670(j). 
***** 

(1)  *  *  * 

(2)  BS  EN  14662-4:2005,  Ambient  Air 
Quality:  Standard  Method  for  the 
Measurement  of  Benzene 
Goncentrations — Part  4:  Diffusive 
Sampling  Followed  By  Thermal 
Desorption  and  Gas  Ghromatography, 
IBR  approved  for  appendix  A  to  part  63: 
Method  325A,  Section  1.2,  and  Method 
325B,  Sections  1.3,  7.1.3,  and  A.1.1. 
***** 

(1)  *  *  * 

(21)  EPA-454/R-99-005,  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  Meteorological  Monitoring 


AR  =  RaHo  .  ±  2.262 x SDcv 

A 
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Guidance  for  Regulatory  Modeling 
Applications,  February  2000,  IBR 
approved  for  appendix  A  to  part  63: 
Method  325A,  Section  8.3. 

(22)  EPA-454/B-08-002,  Office  of  Air 
Quality  Planning  and  Standards 
(OAQPS),  Quality  Assurance  Handbook 
for  Air  I’ollution  Measurement  Systems, 
Volume  IV:  Meteorological 
Measurements,  Version  2.0  (Final), 
March  2008,  IBR  approved  for 

()3.()rjt{((l)  and  ap|)endix  A  to  |)art  (>3: 
M(!tliod  32r)A,  Sections  8. 1 .4  and  10.0. 

(23)  Id'A  4r)4/n-13  003,  ( )ffic(!  of  Air 
(Quality  IMaimiiig  and  Standards 

(( )A(^P.S),  tonality  Assnranccr  I  landhook 
for  Air  Pollnlion  Mtiasnremenl  .Systems, 
Volume  II;  Ambient  Air  Quality 
Monitoring’  Progiam,  May  2llt3,  lltK 
approved  lor  ^  l>3.li.'>8((:)  and  appendix 
A  to  pa  it  ()3:  Met  hod  32,^)  A,  .Sect  ion  4 .  t . 
(m) *  *  * 

(3)  I.S( )  ttiOty  2:2003,  Indoor, 

Ambient  and  Workplace  Air  .Samplinp, 
and  Analysis  of  Volal  ile  ( irganic 
( iomponmis  by  .Sorbent  Tiibe/ Tbermal 
I  )esorption/(  ;a|)illary  ( ias 
( ibromatograpby  Part  2;  Dillnsive 
.Sampling,  First  edition,  jnne  11, 200;<, 
IBK  approved  for  appendix  A  to  jiart  (i3: 
Method  32.')A,  Sfictions  1 .2,  (>.1 ,  and  (>..5, 
and  Method  32.5B,  Sections  1.3,  7.1.2, 
7.1.3,  and  A. 1.1. 

•k  i(  i(  it  "k 

(s)  U.S.  Department  of  the  Interior, 
1849  C]  Street  NW.,  Washington,  UG 
20240,  (202)  208-3100,  www.doi.gov. 

(1)  Bulletin  627,  Bureau  of  Mines, 
Flammability  Characteristics  of 
Combustible  Gases  and  Vapors,  1965, 
IBR  approved  for  §  63.670(1). 

(2)  [Reserved] 

Subpart  Y — [Amended] 

■  12.  Section  63.560  is  amended  by 
revising  paragraph  (a)(4)  to  read  as 
follows: 

§63.560  Applicability  and  designation  of 
affected  source. 

(a)  *  *  * 

(4)  Existing  sources  with  emissions 
less  than  10  and  25  tons  must  meet  the 
submerged  fill  standards  of  46  CFR 
153.282. 

***** 

Subpart  CC— [Amended] 

■  13.  Section  63.640  is  amended  by: 

■  a.  Revising  paragraph  (a)  introductory 
text; 

■  b.  Revising  paragraph  (c)  introductory 
text; 

■  c.  Adding  paragraph  (c)(9); 

■  d.  Revising  paragraph  (d)(5); 

■  e.  Revising  paragraph  (h); 

■  f.  Revising  paragraph  (k)(l); 

■  g.  Revising  paragraph  (1)  introductory 
text; 


■  h.  Revising  paragraph  (1)(2) 
introductory  text; 

■  i.  Revising  paragraph  (l)(2)(i); 

■  j.  Revising  paragraph  (1)(3) 
introductory  text; 

■  k.  Revising  paragraph  (m) 
introductory  text; 

■  1.  Revising  paragraph  (n)  introductory 
text; 

■  m.  Revising  jiaragraphs  (n)(l)  through 
(5); 

■  n.  Revising  paragraph  (n)(8) 
introductory  text; 

■  o.  Kevising  paragraph  (n)(}tj(ii); 

■  p.  Adding  paragraphs  (n )(><)(  vii )  and 
(viii); 

■  (|.  Kevising  jiaragraph  (n)(9)(i); 

■  r.  Adding,  paiagraph  (n)(  1 0); 

■  s.  Kevising,  paragraph  (n)(2)(i) 
ill! riidnctory  text; 

■  I.  Adding,  paragraph  (())(2)(i)(l )); 

■  n.  Kevising,  paiag,iaph  (o)(2)(ii) 
inlrodnctiiry  text; 

■  V.  Adding,  paragra|)h  (oj(2)(ii)((  i);  and 

■  w.  Kevising,  paragraph  (p)(2). 

The  revisions  and  additions  lead  as 
fol  lows: 

§63.640  Applicability  and  designation  of 
affected  source. 

(a)  This  snbpart  apjilies  to  |)etrolenm 
refining  process  units  and  to  related 
emi.ssions  jioints  that  are  specified  in 
paragraphs  (c)(1)  through  (9)  of  this 
section  that  are  located  at  a  plant  site 
and  that  meet  the  criteria  in  paragraphs 
(a)(1)  and  (2)  of  this  section; 
***** 

(c)  For  the  purposes  of  this  subpart, 
the  affected  source  shall  comprise  all 
emissions  points,  in  combination,  listed 
in  paragraphs  (c)(1)  through  (c)(9)  of  this 
section  that  are  located  at  a  single 
refinery  plant  site. 
***** 

(9)  All  releases  associated  with  the 
decoking  operations  of  a  delayed  coking 
unit,  as  defined  in  this  subpart. 
***** 

(d) *  *  * 

(5)  Emission  points  routed  to  a  fuel 
gas  system,  as  defined  in  §  63.641  of  this 
subpart,  provided  that  on  and  after  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  any  flares  receiving  gas 
from  that  fuel  gas  system  are  in 
compliance  with  §  63.670.  No  other 
testing,  monitoring,  recordkeeping,  or 
reporting  is  required  for  refinery  fuel  gas 
systems  or  emission  points  routed  to 
refinery  fuel  gas  systems. 
***** 

(h)  Sources  subject  to  this  subpart  are 
required  to  achieve  compliance  on  or 
before  the  dates  specified  in  table  11  of 
this  subpart,  except  as  provided  in 


paragraphs  (h)(1)  through  (3)  of  this 
section. 

(1)  Marine  tank  vessels  at  existing 
sources  shall  be  in  compliance  with  this 
subpart,  except  for  §§  63.657  through 
63.661,  no  later  than  August  18,  1999, 
unless  the  ves.sels  are  included  in  an 
emissions  average  to  generate  emission 
credits.  Marine  tank  vessels  used  to 
generate  credits  in  an  emi.ssions  average 
shall  he  in  conqiliance  with  this  siihpart 
no  later  than  August  18,  1998  unless  an 
extension  has  been  granted  by  the 
Administrator  as  provided  in  §(i3.6(i). 

(2)  I'ixisling  Griinp  I  floating  roof 
storage  vessels  ineeling  the  applicability 
criteria  in  item  I  of  tlie  definition  of 
(Ironp  t  storage  ves.sel  shall  he  in 
compliance  with  §li,3.l>4li  at  tlie  lir.st 
deg,a.ssing,  and  cleaning  activity  alter 
Ang,nst  18.  t998,  or  Ang.nst  tit.  201)5, 
whichever  is  fiist. 

(.3)  An  owner  or  operator  may  elect  to 
comply  with  the  provisions  ol 
§  6.3.648(c)  throng,h  (i)  as  an  alternative 
to  the  provisions  of  §  63.648(a)  and  (h). 

In  such  cases,  the  owner  or  ojieralor 
shall  conqily  no  later  than  the  dates 
S|)ecified  in  paragra|)hs  (h)(3)(i)  through 
(h)(3j(iii)  of  this  .section. 

(i)  Phase  I  (see  table  2  of  this  .snh|)art), 
beginning  on  August  18,  1998; 

(ii)  Pha.se  II  (.see  table  2  of  this 
snbpart),  beginning  no  later  tban  August 
18,  1999;  and 

(iii)  Pba.se  III  (see  table  2  of  this 
.snbpart),  beginning  no  later  than 
F’ebruary  18,  2001. 
***** 

(k)  *  *  * 

(l)  The  reconstructed  source, 
addition,  or  change  shall  be  in 
compliance  with  the  new  source 
requirements  in  item  (1),  (2),  or  (3)  of 
table  11  of  this  subpart,  as  applicable, 
upon  initial  startup  of  the  reconstructed 
source  or  by  August  18, 1995, 
whichever  is  later;  and 
***** 

(1)  If  an  additional  petroleum  refining 
process  unit  is  added  to  a  plant  site  or 
if  a  miscellaneous  process  vent,  storage 
vessel,  gasoline  loading  rack,  marine 
tank  vessel  loading  operation,  heat 
exchange  system,  or  decoking  operation 
that  meets  the  criteria  in  paragraphs 
(c)(1)  through  (9)  of  this  section  is  added 
to  an  existing  petroleum  refinery  or  if 
another  deliberate  operational  process 
change  creating  an  additional  Group  1 
emissions  point(s)  (as  defined  in 
§  63.641)  is  made  to  an  existing 
petroleum  refining  process  unit,  and  if 
the  addition  or  process  change  is  not 
subject  to  the  new  source  requirements 
as  determined  according  to  paragraphs 
(i)  or  (j)  of  this  section,  the  requirements 
in  paragraphs  (1)(1)  through  (4)  of  this 
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.s(!(;ti()n  .shall  aj)})ly.  Mxiiinplos  ol  process 
changes  include,  hnt  are  not  limited  to, 
changes  in  production  capacity,  or  feed 
or  raw  material  where  the  change; 
reepiires  construction  or  physical 
alteration  of  the  existing  equipment  or 
catalyst  type,  or  whenever  there  is 
replacement,  removal,  or  addition  of 
recovery  equipment.  For  purposes  of 
this  paragraph  and  paragraph  (m)  of  this 
.section,  process  changes  do  not  include: 
Process  upsets,  unintentional  temporary 
process  changes,  and  changes  that  are 
within  the  equipment  configuration  and 
operating  conditions  documented  in  the 
Notification  of  Compliance  Status  report 
required  by  §  63.655(f). 
***** 

(2)  The  added  emission  point(s)  and 
any  emission  point(s)  within  the  added 
or  changed  petroleum  refining  process 
unit  shall  be  in  compliance  with  the 
applicable  requirements  in  item  (4)  of 
table  1 1  of  this  subpart  by  the  dates 
specified  in  paragraphs  (l)(2)(i)  or 

(l)(2)(ii)  of  this  section. 

(i)  If  a  petroleum  refining  process  unit 
is  added  to  a  plant  site  or  an  emission 
point(s)  is  added  to  any  existing 
petroleum  refining  process  unit,  the 
added  emission  point(s)  shall  be  in 
compliance  upon  initial  startup  of  any 
added  petroleum  refining  process  unit 
or  emission  point(s)  or  by  the  applicable 
compliance  date  in  item  (4)  of  table  11 
of  this  subpart,  whichever  is  later. 
***** 

(3)  The  owner  or  operator  of  a 
petroleum  refining  process  unit  or  of  a 
storage  vessel,  miscellaneous  process 
vent,  wastewater  stream,  gasoline 
loading  rack,  marine  tank  vessel  loading 
operation,  heat  exchange  system,  or 
decoking  operation  meeting  the  criteria 
in  paragraphs  (c)(1)  through  (9)  of  this 
section  that  is  added  to  a  plant  site  and 
is  subject  to  the  requirements  for 
existing  sources  shall  comply  with  the 
reporting  and  recordkeeping 
requirements  that  are  applicable  to 
existing  sources  including,  but  not 
limited  to,  the  reports  listed  in 
paragraphs  (l)(3)(i)  through  (vii)  of  this 
section.  A  process  change  to  an  existing 
petroleum  refining  process  unit  shall  be 
subject  to  the  reporting  requirements  for 
exi.sting  sources  including,  but  not 
limited  to,  the  reports  listed  in 
jiaragraphs  (l)(3)(i)  through  (l)(3)(vii)  of 
this  section.  The  applicable  reports 
include,  but  arc  not  limited  to: 
***** 

(m)  If  a  change  that  does  not  meet  the 
criteria  in  paragraph  (1)  of  this  section 
is  made  to  a  petroleum  refining  jjrocess 
unit  .subject  to  this  .suhpart,  and  the 
change  causes  a  (iroup  2  emission  point 
to  become  a  Groiqj  1  emi.s.sion  point  (as 


defined  in  t}(i3.()41),  th(;n  the  owner  or 
ojierator  shall  comply  with  the 
a])plic:at)le  requirements  of  this  .suhj)art 
for  exi.sting  sources,  as  .spec;ified  in  item 

(4)  of  table  1 1  of  this  suhpart,  for  the 
Group  1  emi.s.sion  point  as  expeditiously 
as  practicable,  but  in  no  event  later  than 
3  years  after  the  emission  point  becomes 
Group  1. 

***** 

(n)  Overlap  of  suhpart  CC  with  other 
regulations  for  storage  vessels.  As 
applicable,  paragraphs  (n)(l),  (n)(3), 
(n)(4),  (n)(6),  and  (n)(7)  of  this  section 
apply  for  Group  2  storage  vessels  and 
paragraphs  (n)(2)  and  (n)(5)  of  this 
section  apply  for  Group  1  storage 
vessels. 

(1)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  2  storage  vessel  that  is 
subject  to  the  provisions  of  40  CFR  part 

60,  subpart  Kb  is  required  to  comply 
only  with  the  requirements  of  40  CFR 
part  60,  subpart  Kb,  except  as  provided 
in  paragraph  (n)(8)  of  this  section.  After 
the  compliance  dates  specified  in 
paragraph  (h)  of  this  section,  a  Group  2 
storage  vessel  that  is  subject  to  the 
provisions  of  CFR  part  61,  subpart  Y  is 
required  to  comply  only  with  the 
requirements  of  40  CFR  part  60,  subpart 
Y,  except  as  provided  in  paragraph 
(n)(10)  of  this  section. 

(2)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  1  storage  vessel  that  is 
also  subject  to  40  CFR  part  60,  subpart 
Kb  is  required  to  comply  only  with 
either  40  CFR  part  60,  subpart  Kb, 
except  as  provided  in  paragraph  (n)(8) 
of  this  section;  or  this  subpart.  After  the 
compliance  dates  specified  in  paragraph 
(h)  of  this  section,  a  Group  1  storage 
vessel  that  is  also  subject  to  40  CFR  part 

61,  subpart  Y  is  required  to  comply  only 
with  either  40  CFR  part  61,  subpart  Y, 
except  as  provided  in  paragraph  (n)(10) 
of  this  section;  or  this  subpart. 

(3)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  2  storage  vessel  that  is 
part  of  a  new  source  and  is  subject  to 
40  CFR  60.110b,  but  is  not  required  to 
apply  controls  by  40  CFR  60.110b  or 
60.112b,  is  required  to  comply  only 
with  this  subpart. 

(4)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
.section,  a  Group  2  .storage  ves.sel  that  is 
part  of  a  new  source  and  is  .subject  to 
40  CFR  61.270,  but  is  not  required  to 
apply  controls  by  40  CFR  61.271,  is 
required  to  comply  only  with  this 
subpart. 

(5)  After  the  compliance  dates 
specified  in  paragraph  (h)  of  this 
section,  a  Group  1  storage  vessel  that  is 


also  .subject  to  the  provisions  of  4t)  (If’R 
j)art  (it),  subjjcirts  K  or  Ka  is  r(;(|uired  to 
only  comply  with  the  j)rovision.s  of  this 
suhpart. 

***** 

(8)  Storage  ves.sels  described  by 
paragraph  (n)(l)  of  this  section  are  to 
comply  with  40  CFR  part  60,  .subpart  Kb 
except  as  provided  in  paragraphs 
(n)(8)(i)  through  (n)(8)(vi)  of  this 
section.  Storage  vessels  described  by 
paragraph  (n)(2)  electing  to  comply  with 
part  60,  subpart  Kb  of  this  chapter  shall 
comply  with  subpart  Kb  except  as 
provided  in  paragraphs  (n)(8)(i)  through 
(n)(8)(vii)  of  this  section. 
***** 

(ii)  If  the  owner  or  operator 
determines  that  it  is  unsafe  to  perform 
the  seal  gap  measurements  required  in 
§  60.113b(b)  of  subpart  Kb  or  to  inspect 
the  vessel  to  determine  compliance  with 
§  60.113b(a)  of  subpart  Kb  because  the 
roof  appears  to  be  structurally  unsound 
and  poses  an  imminent  danger  to 
inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  ei^er  §  63.120(b)(7)(i) 
or  §  63.120(b)(7)(ii)  of  subpart  G  (only 
up  to  the  compliance  date  specified  in 
paragraph  (h)  of  this  section  for 
compliance  with  §63.660,  as  applicable) 
or  either  §  63.1063(c)(2)(iv)(A)  or 
§63.1063(c)(2)(iv)(B)  of  sulDpart  WW. 
***** 

(vii)  To  be  in  compliance  with 
§  60.112h(a)(2)(ii)  of  this  chapter, 
floating  roof  storage  vessels  must  be 
equipped  with  guidepole  controls  as 
described  in  Appendix  I:  Acceptable 
Controls  for  Slotted  Guidepoles  Under 
the  Storage  Tank  Emissions  Reduction 
Partnership  Program  (available  at 
http://www.epa.gov/ttn/atw/petrefine/ 
petrefpg.html). 

(viii)  If  a  flare  is  used  as  a  control 
device  for  a  storage  vessel,  on  and  after 
[THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the  owner  or 
operator  must  meet  the  requirements  of 
§  63.670  instead  of  the  requirements 
referenced  from  part  60,  subpart  Kb  of 
this  chapter  for  that  flare. 

(9)  *  *  * 

(i)  If  the  owner  or  operator  determines 
that  it  is  unsafe  to  perform  the  seal  gap 
measurements  required  in 
§  60.1 13a(a)(l)  of  .subpart  Ka  becau.se  the 
floating  roof  appears  to  be  .striicturally 
unsound  and  poses  an  imminent  danger 
to  inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  either  §  63.120(b)(7)(i) 
or  §  63.120(b)(7)(ii)  of  .sub])art  G  (only 
iq)  to  the  compliance  date  specified  in 
paragraph  (h)  of  this  section  for 
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coinplianco  witli  §(>2. (>(>(),  as  appli(:al)l(0 
or  (;itli(!r  t)  (Kl.1()()3((:)(2)(iv)(A)  or 
§  ()2.10(i3((:)(2)(iv)(0)  of  .siil)parl  WW. 

•k  ‘A  •A  ik  Tk 

(1 0)  Storage  vossols  closcrilxHf  by 
paragraph  (n)(l)  of  this  section  are  to 
comply  with  40  CiFR  part  61 ,  subpart  Y 
except  as  provided  in  paragraphs 

(n)(10)(i)  through  (n)(8)(vi)  of  this 
section.  Storage  vessels  described  by 
paragraph  (n)(2)  electing  to  comply  with 
40  CFR  part  61,  subpart  Y  shall  comply 
with  subpart  Y  except  as  provided  for  in 
paragraphs  (n)(10)(i)  through 
(n)(10)(viii)  of  this  section. 

(i)  Storage  vessels  that  are  to  comply 
with  §  61.271(b)  of  this  chapter  are 
exempt  from  the  secondary  seal 
requirements  of  §  61.271(b)(2)(ii)  of  this 
chapter  during  the  gap  measurements 
for  the  primary  seal  required  by 
§  61.272(b)  of  this  chapter. 

(11)  If  the  owner  or  operator 
determines  that  it  is  unsafe  to  perform 
the  seal  gap  measurements  required  in 
§  61.272(b)  of  this  chapter  or  to  inspect 
the  vessel  to  determine  compliance  with 
§  61.272(a)  of  this  chapter  because  the 
roof  appears  to  be  structurally  unsound 
and  poses  an  imminent  danger  to 
inspecting  personnel,  the  owner  or 
operator  shall  comply  with  the 
requirements  in  eiAer  §63.120(b)(7)(i) 
or  §  63.120(b)(7)(ii)  of  subpart  G  (only 
up  to  the  compliance  date  specified  in 
paragraph  (h)  of  this  section  for 
compliance  with  §  63.660,  as  applicable) 
or  either  §  63.1063(c)(2)(iv)(A)  or 

§  63. 1063(c) (2) (iv)(B)  of  subpart  WW. 

(iii)  If  a  failure  is  detected  during  the 
inspections  required  by  §  61.272(a)(2)  of 
this  chapter  or  during  the  seal  gap 
measurements  required  by  §  61.272(b)(1) 
of  this  chapter,  and  the  vessel  cannot  be 
repaired  within  45  days  and  the  vessel 
cannot  be  emptied  within  45  days,  the 
owner  or  operator  may  utilize  up  to  two 
extensions  of  up  to  30  additional 
calendar  days  each.  The  owner  or 
operator  is  not  required  to  provide  a 
request  for  the  extension  to  the 
Administrator. 

(iv)  If  an  extension  is  utilized  in 
accordance  with  paragraph  (n) (10) (iii)  of 
this  section,  the  owner  or  operator  shall, 
in  the  next  periodic  report,  identify  the 
ves.sel,  provide  the  information  listed  in 
§  61.272(a)(2)  or  §  61 .272(b)(4)(iii)  of 
this  chapter,  and  de.scrihe  the  nature 
and  date  of  the  repair  made  or  provide 
the  date  the  storage  ve.ssel  was  emptied. 

(v)  Owners  and  operators  of  .storage 
ves.sels  complying  with  40  (',FR  part  til , 
.suhpart  Y  may  submit  the  inspection 
rej)orts  required  by  §  61.275(a),  (b)(1), 
and  (d)  of  this  chapter  as  part  of  tlie 
])eriodic  reports  required  by  this 
.subpart,  rather  than  within  the  60-day 


j)eriod  specificul  iu  til  .275(a),  (b)(1), 
and  (d)  of  tins  (:ha])t(;r. 

(vi)  'I’be  reports  of  rim  seal 
in.s])ection.s  specified  iu  §61. 275(d)  of 
tliis  chapter  are  not  recjuired  if  none  of 
the  measured  gaps  or  calculated  gap 
areas  exceed  the  limitations  specified  in 
§  61 .272(b)(4)  of  this  chapter. 
Documentation  of  the  inspections  shall 
be  recorded  as  specified  in  §  61.276(a)  of 
this  chapter. 

(vii)  To  be  in  compliance  with 

§  61.271(b)(3)  of  this  chapter,  floating 
roof  storage  vessels  must  be  equipped 
with  guidepole  controls  as  described  in 
Appendix  I:  Acceptable  Controls  for 
Slotted  Guidepoles  Under  the  Storage 
Tank  Emissions  Reduction  Partnership 
Program  (available  at  http:// 
www.epa.gov/ttn/atw/petrefine/ 
petrefpg.html). 

(viii)  If  a  flare  is  used  as  a  control 
device  for  a  storage  vessel,  on  and  after 
[THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the  owner  or 
operator  must  meet  the  requirements  of 
§  63.670  instead  of  the  requirements 
referenced  from  part  61,  subpart  Y  of 
this  chapter  for  that  flare. 

(o)  *  *  * 

(2)  *  *  * 

(i)  Comply  with  paragraphs 
(o)(2)(i)(A)  through  (D)  of  this  section. 

•k  it  it  -k  -k 

(D)  If  a  flare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
applicable  requirements  of  40  CFR  part 
61,  subpart  FF  and  subpart  G  of  this 
part,  or  the  requirements  of  §  63.670. 

(ii)  Comply  with  paragraphs 
(o)(2)(ii)(A)  through  (C)  of  this  section. 
***** 

(C)  If  a  flare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  .shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DA  TE  3  YEARS  AFTER  I  HE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
RECiISTER[,  the  flare  .shall  meet  the 
applicable  requirements  of  40  (T’R  part 
61,  subpart  FF  and  .subpart  C  of  this 
j)art,  or  the  requirements  of  §  63.670. 

(p)  *  *  * 


(2)  E(|uipment  leaks  that  are  also 
.subj(!ct  to  the  |)rovi.sion.s  of  40  CI'R  j)art 
()(),  subpart  CCCa,  are  recjuired  to 
comply  only  with  the  provisions 
specified  iu  40  CFR  part  fit),  .suhj)art 
CCCa.  Owners  and  oj)erators  of 
(Kjuipment  leaks  that  are  subject  to  the 
provisions  of  40  CFR  part  60,  suhpart 
CCCa  and  subject  to  this  subpart  may 
elect  to  monitor  equipment  leaks 
following  the  provisions  in  §  63.661, 
provided  that  the  equipment  is  in 
compliance  with  all  other  provisions  of 
40  CFR  part  60,  subpart  CCCa. 
***** 

■  14.  Section  63.641  is  amended  by: 

■  a.  Adding,  in  alphabetical  order,  new 
definitions  of  “Assist  air,”  “Assist 
steam,”  “Center  steam,”  “Closed 
blowdown  system,”  “Combustion 
zone,”  “Combustion  zone  gas,” 
“Decoking  operations,”  “Delayed  coking 
unit,”  “Flare,”  “Flare  purge  gas,”  “Flare 
supplemental  gas,”  “Flare  sweep  gas,” 
“Flare  vent  gas,”  “Halogenated  vent 
stream  or  halogenated  stream,” 
“Halogens  and  hydrogen  halides,” 
“Lower  steam,”  “Net  heating  value,” 
“Perimeter  assist  air,”  “Pilot  gas,” 
“Premix  assist  air,”  “Total  steam,”  and 
“Upper  steam”;  and 

■  b.  Revising  the  definitions  of 
“Delayed  coker  vent,”  “Emission 
point,”  “Group  1  storage  vessel,” 
“Miscellaneous  process  vent,” 
“Periodically  discharged,”  and 
“Reference  control  technology  for 
storage  vessels”. 

The  revisions  and  additions  read  as 
follows: 

§63.641  Definitions. 

***** 

Assist  afr  means  all  air  that 
intentionally  is  introduced  prior  to  or  at 
a  flare  tip  through  nozzles  or  other 
hardware  conveyance  for  the  purposes 
including,  but  not  limited  to,  protecting 
the  design  of  the  flare  tip,  promoting 
turbulence  for  mixing  or  inducing  air 
into  the  flame.  Assist  air  includes 
premix  assist  air  and  perimeter  assist 
air.  Assist  air  does  not  include  the 
surrounding  ambient  air. 

Assist  steam  means  all  steam  that 
intentionally  is  introduced  prior  to  or  at 
a  flare  tip  through  nozzles  or  other 
hardware  conveyance  for  the  purposes 
including,  but  not  limited  to,  protecting 
the  design  of  the  flare  tip,  promoting 
turbidence  for  mixing  or  inducing  air 
into  the  flame.  Assist  steam  includes, 
but  is  not  necessarily  limited  to,  center 
.steam,  lower  steam  and  u])per  .steam. 
***** 

(Jenter  steam  means  the  ])ortion  of 
assist  steam  introduced  into  the  .stack  of 
a  flare  to  reduce  burnhack. 
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Closed  blowdown  system  means  a 
system  used  for  depressuring  process 
vessels  that  is  not  open  to  the 
atmosphere  and  is  configured  of  piping, 
ductwork,  connections,  accumulators/ 
knockout  drums,  and,  if  necessary,  flow 
inducing  devices  that  transport  gas  or 
vapor  from  process  vessel  to  a  control 
device  or  back  into  the  process. 
***** 

Combustion  zone  means  the  area  of 
the  flare  flame  where  the  combustion 
zone  gas  combines  for  combustion. 

Combustion  zone  gas  means  all  gases 
and  vapors  found  just  after  a  flare  tip. 
This  gas  includes  all  flare  vent  gas,  total 
steam,  and  premix  air. 
***** 

Decoking  operations  means  the 
sequence  of  steps  conducted  at  the  end 
of  the  delayed  coking  unit’s  cooling 
cycle  to  open  the  coke  drum  to  the 
atmosphere  in  order  to  remove  coke 
from  the  coke  drum.  Decoking 
operations  begin  at  the  end  of  the 
cooling  cycle  when  steam  released  from 
the  coke  drum  is  no  longer  discharged 
via  the  delayed  coker  vent  to  the  unit’s 
blowdown  system  but  instead  is  vented 
directly  to  the  atmosphere.  Decoking 
operations  include  atmospheric 
depressuring  (venting),  deheading, 
draining,  and  decoking  (coke  cutting). 

Delayed  coker  vent  means  a  vent  that 
is  typically  intermittent  in  nature,  and 
usually  occurs  only  during  the  cooling 
cycle  of  a  delayed  coking  unit  coke 
drum  when  vapor  from  the  coke  drums 
cannot  be  sent  to  the  fractionator 
column  for  product  recovery,  but 
instead  is  routed  to  tbc  atmosphere 
through  the  delayed  coking  unit’s 
blowdown  system.  The  emissions  from 
the  decoking  operations,  which  include 
direct  atmospheric  venting,  deheading, 
draining,  or  decoking  (coke  cutting),  are 
not  considered  to  be  delayed  coker 
vents. 

Delayed  coking  unit  means  a  refinery 
process  unit  in  which  high  molecular 
weight  petroleum  derivatives  are 
thermally  cracked  and  petroleum  coke 
is  produced  in  a  series  of  closed,  batch 
system  reactors.  A  delayed  coking  unit 
includes,  but  is  not  limited  to,  all  of  the 
coke  drums  associated  with  a  single 
fractionator:  the  fractionator,  including 
the  bottoms  receiver  and  the  overhead 
condenser;  the  coke  drum  cutting  water 
and  quench  system,  including  the  jet 
pump  and  coker  quench  water  tank;  and 
the  coke  drum  blowdown  recovery 
compressor  system. 
***** 

Emission  point  means  an  individual 
miscellaneous  process  vent,  storage 
vessel,  wastewater  stream,  equipment 
leak,  decoking  operation  or  heat 


exchange  system  associated  with  a 
petroleum  refining  process  unit;  an 
individual  storage  vessel  or  equipment 
leak  associated  with  a  bulk  gasoline 
terminal  or  pipeline  breakout  station 
classified  under  Standard  Industrial 
Classification  code  2911;  a  gasoline 
loading  rack  classified  under  Standard 
Industrial  Classification  code  2911;  or  a 
marine  tank  vessel  loading  operation 
located  at  a  petrolemn  refinery. 
***** 

Flare  means  a  combustion  device 
lacking  an  enclosed  combustion 
chamber  that  uses  an  uncontrolled 
volume  of  ambient  air  to  burn  gases.  For 
the  purposes  of  this  rule,  the  definition 
of  flare  includes,  but  is  not  necessarily 
limited  to,  air-assisted  flares,  steam- 
assisted  flares  and  non-assisted  flares. 

Flare  purge  gas  means  gas  introduced 
between  a  flare  header’s  water  seal  and 
the  flare  tip  to  prevent  oxygen 
infiltration  (backflow)  into  the  flare  tip. 
For  a  flare  with  no  water  seal,  the 
function  of  flare  purge  gas  is  performed 
by  flare  sweep  gas  and,  therefore,  by 
definition,  such  a  flare  has  no  flare 
purge  gas. 

Flare  supplemental  gas  means  all  gas 
introduced  to  the  flare  in  order  to 
improve  the  combustible  characteristics 
of  combustion  zone  gas. 

Flare  sweep  gas  means,  for  a  flare 
with  a  flare  gas  recovery  system,  the 
minimum  amount  of  gas  necessary  to 
maintain  a  constant  flow  of  gas  through 
the  flare  header  in  order  to  prevent 
oxygen  buildup  in  the  flare  header;  flare 
sweep  gas  in  those  flares  is  introduced 
prior  to  and  recovered  by  the  flare  gas 
recovery  system.  For  a  flare  without  a 
flare  gas  recovery  system, //are  sweep 
gas  moans  the  minimum  amount  of  gas 
necessary  to  maintain  a  constant  flow  of 
gas  through  the  flare  header  and  out  the 
flare  tip  in  order  to  prevent  oxygen 
buildup  in  the  flare  header  and  to 
prevent  oxygen  infiltration  (backflow) 
into  the  flare  tip. 

Flare  vent  gas  means  all  gas  found  just 
prior  to  the  flare  tip.  This  gas  includes 
all  flare  waste  gas  (i.e.,  gas  from  facility 
operations  that  is  directed  to  a  flare  for 
the  purpose  of  disposing  of  the  gas), 
flare  sweep  gas,  flare  purge  gas  and  flare 
supplemental  gas,  but  does  not  include 
pilot  gas,  total  steam  or  assist  air. 
***** 

Group  1  storage  vessel  means: 

(1)  Prior  to  [THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER); 

(i)  A  storage  vessel  at  an  existing 
somce  that  has  a  design  capacity  greater 
than  or  equal  to  177  cubic  meters  and 
stored-liquid  maximum  true  vapor 


pressure  greater  than  or  equal  to  10.4 
kilopascals  and  stored-liquid  annual 
average  true  vapor  pressure  greater  than 
or  equal  to  8.3  kilopascals  and  annual 
average  HAP  liquid  concentration 
greater  than  4  percent  by  weight  total 
organic  HAP; 

(ii)  A  storage  vessel  at  a  new  source 
that  has  a  design  storage  capacity  greater 
than  or  equal  to  151  cubic  meters  and 
stored-liquid  maximum  true  vapor 
pressure  greater  than  or  equal  to  3.4 
kilopascals  and  annual  average  HAP 
liquid  concentration  greater  than  2 
percent  by  weight  total  organic  HAP;  or 

(iii)  A  storage  vessel  at  a  new  source 
that  has  a  design  storage  capacity  greater 
than  or  equal  to  76  cubic  meters  and 
less  than  151  cubic  meters  and  stored- 
liquid  maximum  true  vapor  pressure 
greater  than  or  equal  to  77  kilopascals 
and  annual  average  HAP  liquid 
concentration  greater  than  2  percent  by 
weight  total  organic  HAP. 

(2)  On  and  after  [THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER): 

(i)  A  storage  vessel  at  an  existing 
source  that  has  a  design  capacity  greater 
than  or  equal  to  151  cubic  meters 
(40,000  gallons)  and  stored-liquid 
maximum  true  vapor  pressure  greater 
than  or  equal  to  5.2  kilopascals  (0.75 
pounds  per  square  inch)  and  annual 
average  HAP  liquid  concentration 
greater  than  4  percent  by  weight  total 
organic  HAP; 

(ii)  A  storage  vessel  at  an  existing 
source  that  has  a  design  storage  capacity 
greater  than  or  equal  to  76  cubic  meters 
(20,000  gallons)  and  le.ss  than  151  cubic 
meters  (40,000  gallons)  and  stored- 
liquid  maximum  true  vapor  pressure 
greater  than  or  equal  to  13.1  kilopascals 
(l  .9  pounds  per  square  inch)  and  annual 
average  HAP  liquid  concentration 
greater  than  4  percent  by  weight  total 
organic  HAP; 

(iii)  A  storage  vessel  at  a  new  source 
that  has  a  design  storage  capacity  greater 
than  or  equal  to  151  cubic  meters 
(40,000  gallons)  and  stored-liquid 
maximum  true  vapor  pressure  greater 
than  or  equal  to  3.4  kilopascals  (0.5 
pounds  per  square  inch)  and  annual 
average  HAP  liquid  concentration 
greater  than  2  percent  hy  weight  total 
organic  HAP;  or 

(iv)  A  storage  vessel  at  a  new  source 
that  has  a  design  storage  capacity  greater 
than  or  equal  to  76  cubic  meters  (20,000 
gallons)  and  less  than  151  cubic  meters 
(40,000  gallons)  and  stored-liquid 
maximum  true  vapor  pressme  greater 
than  or  equal  to  13.1  kilopascals  (1.9 
pounds  per  square  inch)  and  annual 
average  HAP  liquid  concentration 
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greater  than  2  percent  by  weight  total 
organic  HAP. 

*  lie  *  *  * 

Halogenated  vent  stream  or 
halogenated  stream  means  a  stream 
determined  to  have  a  mass  rate  of 
halogen  atoms  of  0.45  kilograms  per 
hour  or  greater,  determined  by  the 
procedures  presented  in 
§  63.115(d)(2)(v).  The  following 
procedures  may  be  used  as  alternatives 
to  the  procedures  in 
§63.115(d)(2Kv)(A); 

(1)  Process  knowledge  that  halogen  or 
hydrogen  halides  are  present  in  a  vent 
stream  and  that  the  vent  stream  is 
halogenated,  or 

(2)  Concentration  of  compounds 
containing  halogen  and  hydrogen 
halides  measured  by  Method  26  or  26A 
of  part  60,  Appendix  A-8  of  this 
chapter,  or 

(3)  Concentration  of  compounds 
containing  hydrogen  halides  measured 
by  Method  320  of  Appendix  A  of  this 
part. 

Halogens  and  hydrogen  halides  means 
hydrogen  chloride  (HCl),  chlorine  (CI2), 
hydrogen  bromide  (HBr),  bromine  (Br2), 
and  hydrogen  fluoride  (HF). 
***** 

Lower  steam  means  the  portion  of 
assist  steam  piped  to  an  exterior  annular 
ring  near  the  lower  part  of  a  flare  tip, 
which  then  flows  through  tubes  to  the 
flare  tip,  and  ultimately  exits  the  tubes 
at  the  flare  tip. 

***** 

Miscellaneous  process  vent  means  a 
gas  stream  containing  greater  than  20 
j)arts  per  million  by  volume  organic 
HAl’  that  is  continuously  or  periodically 
discharged  from  a  petroleum  refining 
j)rocess  unit  meeting  the  criteria 
specified  in  §  63.640(a).  Miscellaneous 
process  vents  include  gas  streams  that 
are  discharged  directly  to  the 
atmosphere,  gas  streams  that  are  routed 
to  a  control  device  prior  to  discharge  to 
the  atmosphere,  or  gas  streams  that  are 
diverted  through  a  product  recovery 
device  prior  to  control  or  discharge  to 
the  atmosphere.  Miscellaneous  process 
vents  include  vent  streams  from:  caustic 
wash  accumulators,  distillation  tower 
condensers/accumulators,  flash/ 
knockout  drums,  reactor  vessels, 
scrubber  overheads,  stripper  overheads, 
vacuum  pumps,  steam  ejectors,  hot 
wells,  high  point  bleeds,  wash  tower 
overheads,  water  wash  accumulators, 
blowdown  condensers/accumulators, 
and  delayed  coker  vents.  Miscellaneous 
process  vents  do  not  include: 

(1)  Gaseous  streams  routed  to  a  fuel 
gas  system,  provided  that  on  and  after 
[THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 


FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  any  flares 
receiving  gas  from  the  fuel  gas  system 
are  in  compliance  with  §  63.670; 

(2)  Relief  valve  discharges  regulated 
under  §  63.648; 

(3)  Leaks  from  equipment  regulated 
under  §  63.648; 

(4)  [Reserved]; 

(5)  In  situ  sampling  systems  (onstream 
analyzers)  until  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER].  After 
this  date,  these  sampling  systems  will 
be  included  in  the  definition  of 
miscellaneous  process  vents; 

(6)  Catalytic  cracking  unit  catalyst 
regeneration  vents; 

(7)  Catalytic  reformer  regeneration 
vents; 

(8)  Sulfur  plant  vents; 

(9)  Vents  from  control  devices  such  as 
scrubbers,  boilers,  incinerators,  and 
electrostatic  precipitators  applied  to 
catalytic  cracking  unit  catalyst 
regeneration  vents,  catalytic  reformer 
regeneration  vents,  and  sulfur  plant 
vents; 

(10)  Vents  from  any  stripping 
operations  applied  to  comply  with  the 
wastewater  provisions  of  this  .subpart, 
subpart  C  of  this  part,  or  40  CF’R  part  61 , 
subpart  F’F; 

(11)  Emis.sions  a.ssociated  with 
delayed  coking  unit  decoking 
oj)erations; 

(1 2)  Vents  from  storage  vessels; 

(13)  Ihnissions  from  wastewater 
collection  and  conveyance  sy.stems 
including,  but  not  limited  to, 
wastewater  drains,  sewer  vents,  and 
sump  drains;  and 

(14)  Hydrogen  production  plant  vents 
tbrougb  wbicb  carbon  dioxide  is 
removed  from  process  streams  or 
through  which  .steam  conden.sate 
produced  or  treated  within  the 
hydrogen  plant  is  degassed  or  deaerated. 

Net  heating  value  means  the  energy 
released  as  heat  when  a  compound 
undergoes  complete  combustion  with 
oxygen  to  form  gaseous  carbon  dioxide 
and  gaseous  water  (also  referred  to  as 
lower  heating  value). 
***** 

Perimeter  assist  air  means  the  portion 
of  assist  air  introduced  at  the  perimeter 
of  the  flare  tip  or  above  the  flare  tip. 
Perimeter  assist  air  includes  air 
intentionally  entrained  in  lower  and 
upper  steam.  Perimeter  assist  air 
includes  all  assist  air  except  premix 
assist  air. 

Periodically  discharged  means 
discharges  that  are  intermittent  and 
associated  with  routine  operations, 
maintenance  activities,  startups, 


shutdowns,  malfunctions,  or  process 
upsets. 

***** 

Pilot  gas  means  gas  introduced  into  a 
flare  tip  that  provides  a  flame  to  ignite 
the  flare  vent  gas. 

***** 

Premix  assist  air  means  the  portion  of 
assist  air  that  is  introduced  to  the  flare 
vent  gas  prior  to  the  flare  tip.  Premix 
assist  air  also  includes  any  air 
intentionally  entrained  in  center  steam. 
***** 

Reference  control  technology  for 
storage  vessels  means  either: 

(1)  For  Group  1  storage  vessels 
complying  with  §  63.660: 

(1)  An  internal  floating  roof  meeting 
the  specifications  of  §§63.1063(a)(l)(i) 
and  (b); 

(ii)  An  external  floating  roof  meeting 
the  specifications  of  §  63.1063(a)(l)(ii), 
(a)(2),  and  (b); 

(iii)  An  external  floating  roof 
converted  to  an  internal  floating  roof 
meeting  the  specifications  of 
§63.1063(a)(l)(i)  and  (b);  or 

(iv)  A  closed-vent  system  to  a  control 
device  that  reduces  organic  HAP 
emis.sion.s  by  95  percent,  or  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume  (ppmv). 

(v)  For  purposes  of  emissions 
averaging,  these  four  technologies  are 
considered  equivalent. 

(2)  For  all  other  .storage  vos.sels: 

(i)  An  internal  floating  roof  meeting 
the  specifications  of  §  63.1 19(b)  of 
.subj)art  C  except  for  §63.1 19(b)(5)  and 
(1))(B); 

(ii)  An  external  floating  roof  meeting 
tbe  specifications  of  §  63.1 19(c)  of 
.subpart  C  except  for  §  63.1 19(c)(2); 

(iii)  An  external  floating  roof 
converted  to  an  internal  floating  roof 
meeting  the  .specifications  of  §  63.1 19(d) 
of  .suhpart  C  except  for  §63.1 19(d)(2);  or 

(iv)  A  clo.sed-vent  .sy.stem  to  a  control 
device  that  reduces  organic  HAP 
emissions  by  95  percent,  or  to  an  outlet 
concentration  of  20  parts  per  million  by 
volume. 

(v)  For  purposes  of  emissions 
averaging,  these  four  technologies  are 
considered  equivalent. 
***** 

Total  steam  means  the  total  of  all 
steam  that  is  supplied  to  a  flare  and 
includes,  but  is  not  limited  to,  lower 
steam,  center  steam  and  upper  steam. 

Upper  steam  means  the  portion  of 
assist  steam  introduced  via  nozzles 
located  on  the  exterior  perimeter  of  the 
upper  end  of  the  flare  tip. 
***** 

■  15.  Section  63.642  is  amended  by: 

■  a.  Adding  paragraph  (b); 

■  b.  Revising  paragraph  (d)(3); 
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■  c.  Revising  paragraph  (e); 

■  d.  Revising  paragraph  (i); 

■  e.  Revising  paragraph  (k)  introductory 
text; 

■  f.  Revising  paragraph  (k)(l); 

■  g.  Revising  paragraph  (1)  introductory 
text; 

■  h.  Revising  paragraph  (1)(2);  and 

■  i.  Adding  paragraph  (n). 

The  revisions  and  additions  read  as 
follows: 

§63.642  General  standards. 

***** 

(b)  The  emission  standards  set  forth  in 
this  subpart  shall  apply  at  all  times. 
***** 

(d)  *  *  * 

(3)  Performance  tests  shall  be 
conducted  at  maximum  representative 
operating  capacity  for  the  process. 
During  the  performance  test,  an  owner 
or  operator  shall  operate  the  control 
device  at  either  maximum  or  minimum 
representative  operating  conditions  for 
monitored  control  device  parameters, 
whichever  results  in  lower  emission 
reduction.  An  owner  or  operator  shall 
not  conduct  a  performance  test  during 
startup,  shutdown,  periods  when  the 
control  device  is  bypassed  or  periods 
when  the  process,  monitoring 
equipment  or  control  device  is  not 
operating  properly.  The  owner/operator 
may  not  conduct  performance  tests 
during  periods  of  malfunction.  The 
owner  or  operator  must  record  the 
process  information  that  is  necessary  to 
document  operating  conditions  during 
the  test  and  include  in  such  record  an 
explanation  to  support  that  the  test  was 
conducted  at  maximum  representative 
operating  capacity.  Upon  request,  the 
owner  or  operator  shall  make  available 
to  the  Administrator  such  records  as 
may  be  necessary  to  determine  the 
conditions  of  performance  tests. 
***** 

(e)  All  applicable  records  shall  be 
maintained  as  specified  in  §63.655(i). 
***** 

(i)  The  owner  or  operator  of  an 
existing  source  shall  demonstrate 
compliance  with  the  emission  standard 
in  paragraph  (g)  of  this  section  by 
following  the  procedures  specified  in 
paragraph  (k)  of  this  section  for  all 
emission  points,  or  by  following  the 
emissions  averaging  compliance 
approach  specified  in  paragraph  (1)  of 
this  section  for  specified  emission 
points  and  the  procedures  specified  in 
paragraph  (k)(l)  of  this  section. 
***** 

(k)  The  owner  or  operator  of  an 
existing  source  may  comply,  and  the 
owner  or  operator  of  a  new  source  shall 
comply,  with  the  applicable  provisions 


in  §§63.643  through  63.645,  63.646  or 
63.660,  63.647,  63.650,  and  63.651,  as 
specified  in  §  63.640(h). 

(1)  The  owner  or  operator  using  this 
compliance  approach  shall  also  comply 
with  the  requirements  of  §§  63.648  and/ 
or  63.649  or  63.661,  63.654,  63.655, 

63.657,  63.658,  63.670  and  63.671,  as 
applicable. 

***** 

(1)  The  owner  or  operator  of  an 
existing  source  may  elect  to  control 
some  of  the  emission  points  within  the 
source  to  different  levels  than  specified 
imder  §§  63.643  through  63.645,  63.646 
or  63.660,  63.647,  63.650,  and  63.651,  as 
applicable  according  to  §  63.640(h),  by 
using  an  emissions  averaging 
compliance  approach  as  long  as  the 
overall  emissions  for  the  source  do  not 
exceed  the  emission  level  specified  in 
paragraph  (g)  of  this  section.  The  owner 
or  operator  using  emissions  averaging 
shall  meet  the  requirements  in 
paragraphs  (1)(1)  and  (2)  of  this  section. 
***** 

(2)  Comply  with  the  requirements  of 
§§  63.648  and/or  63.649  or  63.661, 
63.654,  63.652,  63.653,  63.655,  63.657, 

63.658,  63.670  and  63.671,  as 
applicable. 

***** 

(n)  At  all  times,  the  owner  or  operator 
must  operate  and  maintain  any  affected 
source,  including  associated  air 
pollution  control  equipment  and 
monitoring  equipment,  in  a  manner 
consistent  with  safety  and  good  air 
pollution  control  practices  for 
minimizing  emissions.  The  general  duty 
to  minimize  emissions  does  not  require 
the  owner  operator  to  make  any  further 
efforts  to  reduce  emissions  if  levels 
required  by  the  applicable  standard 
have  been  achieved.  Determination  of 
whether  a  source  is  operating  in 
compliance  with  operation  and 
maintenance  requirements  will  be  based 
on  information  available  to  the 
Administrator  which  may  include,  but 
is  not  limited  to,  monitoring  results, 
review  of  operation  and  maintenance 
procedures,  review  of  operation  and 
maintenance  records,  and  inspection  of 
the  source. 

■  16.  Section  63.643  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  63.643  Miscellaneous  process  vent 
provisions. 

(a)*  *  * 

(1)  Reduce  emissions  of  organic 
HAP’s  using  a  flare.  On  and  after  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 


requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.11(b)  of  subpart  A 
or  the  requirements  of  §  63.670. 
***** 

■  1 7.  Section  63.644  is  amended  by: 

■  a.  Revising  paragraph  (a)  introductory 
text; 

■  h.  Revising  paragraph  (a)(2);  and 

■  c.  Revising  paragraph  (c). 

The  revisions  read  as  follows: 

§63.644  Monitoring  provisions  for 
miscellaneous  process  vents. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  each  owner  or 
operator  of  a  Group  1  miscellaneous 
process  vent  that  uses  a  combustion 
device  to  comply  with  the  requirements 
in  §  63.643(a)  shall  install  the 
monitoring  equipment  specified  in 
paragraph  (a)(1),  (a)(2),  (a)(3),  or  (a)(4)  of 
this  section,  depending  on  the  type  of 
combustion  device  used.  All  monitoring 
equipment  shall  be  installed,  calibrated, 
maintained,  and  operated  according  to 
manufacturer’s  specifications  or  other 
written  procedures  that  provide 
adequate  assurance  that  the  equipment 
will  monitor  accurately  and  must  meet 
the  applicable  minimum  accuracy, 
calibration  and  quality  control 
requirements  specified  in  table  13  of 
this  subpart. 

***** 

(2)  Where  a  flare  is  used  prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  a  device  (including  but  not 
limited  to  a  thermocouple,  an  ultraviolet 
beam  sensor,  or  an  infrared  sensor) 
capable  of  continuously  detecting  the 
presence  of  a  pilot  flame  is  required,  or 
the  requirements  of  §  63.670  shall  be 
met.  Where  a  flare  is  used  on  and  after 
[THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the 
requirements  of  §  63.670  shall  be  met. 
***** 

(c)  The  owner  or  operator  of  a  Group 
1  miscellaneous  process  vent  using  a 
vent  system  that  contains  bypass  lines 
that  could  divert  a  vent  stream  away 
from  the  control  device  used  to  comply 
with  paragraph  (a)  of  this  section  shall 
comply  with  either  paragraph  (c)(1)  or 
(2)  of  this  section.  Use  of  the  bypass  at 
any  time  to  divert  a  Group  1 
miscellaneous  process  vent  stream  is  an 
emissions  standards  violation. 
Equipment  such  as  low  leg  drains  and 
equipment  subject  to  §  63.648  are  not 
subject  to  this  paragraph. 
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(1)  Install,  operate,  calibrate,  and 
maintain  a  continuous  parameter 
monitoring  system  for  flow,  as  specified 
in  paragraphs  (c)(l)(i)  through  (iii)  of 
this  section. 

(1)  Install  a  continuous  parameter 
monitoring  system  for  flow  at  the 
entrance  to  any  bypass  line.  The 
continuous  parameter  monitoring 
system  must  record  the  volume  of  the 
gas  stream  that  bypassed  the  control 
device  and  must  meet  the  applicable 
minimum  accuracy,  calibration  and 
cpiality  control  requirements  specified 
in  table  13  of  this  suhpart. 

(ii)  Equip  the  continuous  parameter 
monitoring  system  for  flow  with  an 
alarm  system  that  will  alert  an  operator 
immediately  and  automatically  when 
flow  is  detected  in  the  bypass  line. 
Locate  the  alarm  such  that  an  operator 
can  easily  detect  and  recognize  the  alert. 

(iii)  Reports  and  records  shall  be 
generated  as  specified  in  §  63.655(g)  and 

(i). 

(2)  Secure  the  bypass  line  valve  in  the 
non-diverting  position  with  a  car-seal  or 
a  lock-and-key  type  configuration.  A 
visual  inspection  of  the  seal  or  closure 
mechanism  shall  be  performed  at  least 
once  every  month  to  ensure  that  the 
valve  is  maintained  in  the  non-diverting 
position  and  that  the  vent  stream  is  not 
diverted  through  the  bypass  line. 
***** 

■  18.  Section  63.645  is  amended  by 
revising  paragraphs  (e)(1)  and  (f)(2)  to 
read  as  follows: 

§  63.645  Test  methods  and  procedures  for 
miscellaneous  process  vents. 

***** 

(e)  *  *  * 

(1)  Methods  1  or  lA  of  40  CFR  part 
60,  Appendix  A-1,  as  appropriate,  shall 
be  used  for  selection  of  the  sampling 
site.  For  vents  smaller  than  0.10  meter 
in  diameter,  sample  at  the  center  of  the 
vent. 

***** 

(f)  *  *  * 

(2)  The  gas  volumetric  flow  rate  shall 
be  determined  using  Methods  2,  2 A,  2C, 
2D,  or  2F  of  40  CFR  part  60,  Appendix 
A-1  or  Method  2G  of  40  CFR  part  60, 
Appendix  A-2,  as  appropriate. 
***** 

■  19.  Section  63.646  is  amended  by: 

■  a.  Adding  introductory  text  to 
§63.646;  and 

■  b.  Revising  paragraph  (b)(2). 

The  revisions  and  additions  read  as 
follows: 

§  63.646  Storage  vessel  provisions. 

Upon  a  demonstration  of  compliance 
with  the  standards  in  §  63.660  by  the 
compliance  dates  specified  in 


§  63.640(h),  the  standards  in  this  section 
shall  no  longer  apply. 
***** 

(b)  *  *  * 

(2)  When  an  owner  or  operator  and 
the  Administrator  do  not  agree  on 
whether  the  annual  average  weight 
percent  organic  HAP  in  the  stored  liquid 
is  above  or  below  4  percent  for  a  storage 
vessel  at  an  existing  source  or  above  or 
below  2  percent  for  a  storage  vessel  at 
a  new  source,  an  appropriate  method 
(based  on  the  type  of  liquid  stored)  as 
published  by  EPA  or  a  consensus-based 
standards  organization  shall  be  used. 
Consensus-based  standards 
organizations  include,  but  are  not 
limited  to,  the  following:  ASTM 
International  (100  Barr  Harbor  Drive, 
P.O.  Box  CB700,  West  Conshohocken, 
Pennsylvania  19428-B2959,  (800)  262- 
1373,  http://www.astm.org),  the 
American  National  Standards  Institute 
(ANSI,  1819  L  Street  NW.,  6th  Floor, 
Washington,  DC  20036,  (202)  293-8020, 
http://www.ansi.org),  the  American  Gas 
Association  (AGA,  400  North  Capitol 
Street  NW.,  4th  Floor,  Washington,  DC 
20001,  (202)  824-7000,  http:// 
www.aga.org),  the  American  Society  of 
Mechanical  Engineers  (ASME,  Three 
Park  Avenue,  New  York,  NY  10016- 
5990,  (800)  843-2763,  http:// 
www.asme.org),  the  American 
Petroleum  Institute  (API,  1220  L  Street 
NW.,  Washington,  DC  20005-4070, 
(202)  682-8000,  http://www.api.org), 
and  the  North  American  Energy 
Standards  Board  (NAESB,  801  Travis 
Street,  Suite  1675,  Houston,  TX  77002, 
(713)  356-0060,  http://www.naesb.org). 
***** 

■  20.  Section  63.647  is  amended  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Redesignating  paragraph  (c)  as 
paragraph  (d);  and 

■  c.  Adding  paragraph  (c). 

The  revisions  and  additions  read  as 
follows: 

§  63.647  Wastewater  provisions. 

(a)  Except  as  provided  in  paragraphs 
(b)  and  (c)  of  this  section,  each  owner 
or  operator  of  a  Group  1  wastewater 
stream  shall  comply  with  the 
requirements  of  §§  61.340  through 
61.355  of  this  chapter  for  each  process 
wastewater  stream  that  meets  the 
definition  in  §63.641. 
***** 

(c)  If  a  flare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 


PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
applicable  requirements  of  part  61, 
subpart  FF  of  this  chapter,  or  the 
requirements  of  §  63.670. 
***** 

■  21.  Section  63.648  is  amended  by: 

■  a.  Revising  paragraph  (a)  introductory 
text; 

■  b.  Adding  paragraphs  (a)(3)  and  (4); 

■  c.  Revising  paragraph  (c)  introductory 
text; 

■  d.  Revising  paragraph  (c)(2)(ii); 

■  e.  Adding  paragraphs  (c)(ll)  and  (12); 
and 

■  f.  Adding  paragraph  (j). 

The  revisions  and  additions  read  as 
follows: 

§  63.648  Equipment  leak  standards. 

(a)  Each  owner  or  operator  of  an 
existing  source  subject  to  the  provisions 
of  this  subpart  shall  comply  with  the 
provisions  of  part  60,  subpart  VV  of  this 
chapter  and  paragraph  (b)  of  this  section 
except  as  provided  in  paragraphs  (a)(1), 
(a)(2),  and  (c)  through  (i)  of  this  section. 
Each  owner  or  operator  of  a  new  source 
subject  to  the  provisions  of  this  subpart 
shall  comply  with  subpart  H  of  this  part 
except  as  provided  in  paragraphs  (c) 
through  (i)  of  this  section.  As  an 
alternative  to  the  monitoring 
requirements  of  part  60,  subpart  VV  of 
this  chapter  or  subpart  H  of  this  part,  as 
applicable,  the  owner  or  operator  may 
elect  to  monitor  equipment  leaks 
following  the  provisions  in  §  63.661. 
***** 

(3)  On  and  after  [THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  for  the  purpose  of 
complying  with  the  requirements  of 

§  60.482-6(a)(2)  of  this  chapter,  the  term 
“seal”  or  “sealed”  means  that 
instrument  monitoring  of  the  open- 
ended  valve  or  line  conducted 
according  to  the  method  specified  in 
§  60.485(b)  and,  as  applicable, 

§  60.485(c)  of  this  chapter  indicates  no 
readings  of  500  parts  per  million  or 
greater. 

(4)  If  a  flare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
applicable  requirements  of  part  60, 
subpart  VV  of  this  chapter,  or  the 
requirements  of  §  63.670. 
***** 
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(c)  In  lieu  of  complying  with  the 
existing  source  provisions  of  paragraph 

(a)  in  this  section,  an  owner  or  operator 
may  elect  to  comply  with  the 
requirements  of  §§  63.161  through 
63.169,  63.171,  63.172,  63.175,  63.176, 
63.177,  63.179,  and  63.180  of  subpart  H 
of  this  part  except  as  provided  in 
paragraphs  (c)(1)  through  (c)(12)  and  (e) 
through  (i)  of  this  section. 

ic  *  -k  -k  -k 

(2)  *  *  * 

(ii)  If  an  owner  or  operator  elects  to 
monitor  connectors  according  to  the 
provisions  of  §63.649,  paragraphs  (b), 

(c),  or  (d),  then  the  owner  or  operator 
shall  monitor  valves  at  the  frequencies 
specified  in  table  9  of  this  subpart.  If  an 
owner  or  operator  elects  to  comply  with 
§  63.649,  the  owner  or  operator  cannot 
also  elect  to  comply  with  §  63.661. 
***** 

(11)  On  and  after  [THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  for  the  purpose  of 
complying  with  the  requirements  of 

§  63.167(a)(2),  the  term  “seal”  or 
“sealed”  means  that  instrument 
monitoring  of  the  open-ended  valve  or 
line  conducted  according  to  the  method 
specified  in  §  63.180(b)  and,  as 
applicable,  §  63.180(c)  of  this  chapter 
indicates  no  readings  of  500  parts  per 
million  or  greater. 

(12)  If  a  tiare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
applicable  requirements  of  §§  63.1 72 
and  63.180,  or  the  requirements  of 
§63.670. 

***** 

(j)  Except  as  sp(!cified  in  paragraph 
(j)(4)  of  this  section,  the  owner  or 
operator  mu.st  comply  with  the 
I’ocjuirements  sp(!cified  in  j)aragraphs 
(j)(1)  and  (2)  of  this  sciction  for  relief 
valves  in  organic  1  lAP  gas  or  vajior 
.servici!  instead  of  th(!  pre.s.snre  relief 
device  re(jnirenients  of  §  (>0.482-4  or 
§(i3.1(>5,  as  a|)piical)ie.  Excej)t  as 
specified  in  ])aragraj>h  (j)(4)  of  this 
.section,  the  owner  or  oj)erator  must  also 
comply  with  the  nupiirements  .s])ecified 
in  paragraj)!)  (j)(3)  of  this  section  for  all 
relief  valves  in  organic  HAP  service. 

(1 )  Oixnaiinf’  riujuircniants.  Exce])t 
(hiring  a  pre.ssure  release,  ojierate  each 
relief  valve  in  organic  HAI^  gas  or  vajxir 
.service  with  an  in.strmnent  reading  of 


less  than  500  ppm  above  background  as 
detected  by  Method  21  of  40  CFR  part 
60,  Appendix  A-7. 

(2)  Pressure  release  requirements.  For 
relief  valves  in  organic  HAP  gas  or 
vapor  service,  the  owner  or  operator 
must  comply  with  either  paragraph 
(j)(2)(i)  or  (ii)  of  this  section  following 
a  pressure  release. 

(i)  If  the  relief  valve  does  not  consist 
of  or  include  a  rupture  disk,  conduct 
instrument  monitoring,  as  specified  in 
§  60.485(b)  or  §  63.180(c),  as  applicable, 
no  later  than  5  calendar  days  after  the 
relief  valve  returns  to  organic  HAP  gas 
or  vapor  service  following  a  pressure 
release  to  verify  that  the  relief  valve  is 
operating  with  an  instrument  reading  of 
less  than  500  ppm. 

(ii)  If  the  relief  valve  consists  of  or 
includes  a  rupture  disk,  install  a 
replacement  disk  as  soon  as  practicable 
after  a  pressure  release,  but  no  later  than 
5  calendar  days  after  the  pressure 
release.  The  owner  or  operator  must  also 
conduct  instrument  monitoring,  as 
specified  in  §  60.485(b)  or  §  63.180(c),  as 
applicable,  no  later  than  5  calendar  days 
after  the  relief  valve  returns  to  organic 
HAP  gas  or  vapor  service  following  a 
pressiue  release  to  verify  that  the  relief 
valve  is  operating  with  an  instrument 
reading  of  less  than  500  ppm. 

(3)  Pressure  release  management. 
Except  as  specified  in  paragraph  (j)(4)  of 
this  section,  emissions  of  organic  HAP 
may  not  be  discharged  to  the 
atmosphere  from  relief  valves  in  organic 
HAP  service,  and  on  or  before  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  owner  or  operator  shall 
comply  with  the  requirements  specified 
in  paragraphs  (j)(3)(i)  and  (ii)  of  this 
section  for  all  relief  valves  in  organic 
HAP  service. 

(i)  The  owner  or  operator  must  equip 
each  relief  valve  in  organic  HAP  service 
with  a  device(s)  or  use  a  monitoring 
sy.stem  that  is  capable  of:  (1)  Identifying 
the  pressure  release;  (2)  recording  the 
time  and  duration  of  each  pressure 
release;  and  (3)  notifying  operators 
immediately  that  a  ])ro.s.sure  release  is 
occurring.  The  device  or  monitoring 
system  may  he  either  sjxjcific  to  the 
pressure  relief  device  it.self  or  may  he 
a.ssociated  with  the  j)ro(;e.s.s  system  or 
])iping,  sufficient  to  indicate  a  pre.s.snre 
release  to  the  atmosphere.  I'ixamples  of 
the.se  tyjxis  of  devices  and  systems 
include,  hut  are  not  limited  to,  a  ru])ture 
disk  indicator,  magnetic  .sen.sor,  motion 
detector  on  the  j)res.sure  relief  valve 
stem.  How  monitor,  or  pressure  nxniitor. 

(ii)  If  any  relief  valve  in  organic  HAP 
service  vents  or  releases  to  atmosphere 
as  a  result  of  a  ])re.ssure  relea.se  event. 


the  owner  or  operator  must  calculate  the 
quantity  of  organic  HAP  released  during 
each  pressure  release  event  and  report 
this  quantity  as  required  in 
§  63.655(g)(10)(iii).  Calculations  may  be 
based  on  data  from  the  relief  valve 
monitoring  alone  or  in  combination 
with  process  parameter  monitoring  data 
and  process  knowledge. 

(4)  Relief  valves  routed  to  a  control 
device.  If  all  releases  and  potential  leaks 
from  a  relief  valve  in  organic  HAP 
service  are  routed  through  a  closed  vent 
system  to  a  control  device,  the  owner  or 
operator  is  not  required  to  comply  with 
paragraphs  (j)(l),  (2)  or  (3)  (if  applicable) 
of  this  section.  Both  the  closed  vent 
system  and  control  device  (if  applicable) 
must  meet  the  requirements  of  §  63.644. 
When  complying  with  this  paragraph, 
all  references  to  “Group  1  miscellaneous 
process  vent”  in  63.644  mean  “relief 
valve.” 

■  22.  Section  63.650  is  amended  by 
revising  paragraph  (a)  and  adding 
paragraph  (d)  to  read  as  follows: 

§  63.650  Gasoline  loading  rack  provisions. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (d)  of  this  section,  each 
owner  or  operator  of  a  Group  1  gasoline 
loading  rack  classified  under  Standard 
Industrial  Glassification  code  2911 
located  within  a  contiguous  area  and 
under  common  control  with  a 
petroleum  refinery  shall  comply  with 
subpart  R,  §§  63.421,  63.422(a)  through 

(c)  and  (e),  63.425(a)  through  (c)  and  (i), 
63.425(e)  through  (h),  63.427(a)  and  (b), 
and  63.428(b),  (c),  (g)(1),  (h)(1)  through 
(3),  and  (k). 

***** 

(d)  If  a  flare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLIGATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  Till-:  DATl*;  Of’ 

public:ation  of  the  final  ruli-: 

AMENDMENTS  IN  THE  FEDERAL 
REG1STER[,  the  flare  shall  meet  the 
applicahle  recpiirements  of  sut)])art  K  of 
this  |)art,  or  the  re(|niremenls  of 
§(i3.()7(). 

■  23.  Section  ()3.(>51  is  amended  hy 
revising  paragraj)!)  (a)  and  adding 
])aragia|)h  (e)  to  load  as  follows: 

§  63.651  Marine  tank  vessel  loading 
operation  provisions. 

(a)  I'ixcej)!  as  jxovided  in  ])aragra])h.s 
(h)  Ihrongh  (e)  of  this  .section,  each 
owner  or  ojxsrator  of  a  marine  tank 
vessel  loading  o])eration  located  at  a 
])etrolemn  refinery  shall  com})ly  with 
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the  requirements  of  §§  63.560  through 
63.568. 

***** 

(e)  If  a  flare  is  used  as  a  control 
device,  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  shall  meet  the 
applicable  requirements  of  subpart  Y  of 
this  part,  or  the  requirements  of 
§63.670. 

■  24.  Section  63.652  is  amended  by: 

■  a.  Revising  paragraph  (a); 

■  b.  Removing  and  reserving  paragraph 

(f)(2): 

■  c.  Revising  paragraph  (g)(2)(iii)(B)(l); 

■  d.  Revising  paragraph  (h)(3); 

■  e.  Revising  paragraph  (k)  introductory 
text;  and 

■  f.  Revising  paragraph  (k)(3). 

The  revisions  and  additions  read  as 
follows: 

§63.652  Emissions  averaging  provisions. 

(a)  This  section  applies  to  owners  or 
operators  of  existing  sources  who  seek 
to  comply  with  the  emission  standard  in 
§  63.642(g)  by  using  emissions  averaging 
according  to  §  63.642(1)  rather  than 
following  the  provisions  of  §§63.643 
through  63.645,  63.646  or  63.660, 

63.647,  63.650,  and  63.651.  Existing 
marine  tank  vessel  loading  operations 
located  at  the  Valdez  Marine  Terminal 
source  may  not  comply  with  the 
standard  by  using  emissions  averaging. 
***** 

(g) *  *  * 

(2)  *  *  * 

(iii)  *  *  * 

(B)  *  *  * 

(7)  The  percent  reduction  shall  ho 
nu.'asured  according  to  the  procedures 
in  §63.116  of  suhpart  C  if  a  combustion 
control  device  is  n.sed.  For  a  flare 
meeting  the  criteria  in  §63.1 16(a)  of 
.snl)])art  C  or  §63.670  of  this  .snh]),'irt,  as 
aj)plical)le,  or  a  hoil(!r  or  ])roc(!.ss  heater 
iiKHiting  till!  criteria  in  §  (i3.645((l)  of  this 
snhpart  or  §63.11(i(h)  of  suhpart  C,  the 
|)er(;entage  of  reduction  shall  h(!  Ott 
percent.  If  a  noncoinhnstion  control 
device  is  n.sed,  percentage  of  n^diiction 
shall  he  demonstrated  hy  a  performance 
test  at  the  inlet  and  outlet  of  the  device, 
or,  if  testing  is  not  feasihle,  hy  a  control 
design  evaluation  and  documented 
engiiKiering  calculations. 
***** 

(h)  *  *  * 

(3)  iMiii.ssions  from  storage  ves.si'ls 
shall  h(i  determined  as  .sj)ecifi(!d  in 


§  63.150(h)(3)  of  subpart  G,  except  as 
follows: 

(i)  For  storage  vessels  complying  with 
§63.646: 

(A)  All  references  to  §  63.119(b)  in 
§  63.150(h)(3)  of  subpart  G  shall  be 
replaced  with:  §  63.119(b)  or  §  63.119(b) 
except  for  §  63.119(b)(5)  and  (b)(6). 

(B)  All  references  to  §  63.119(c)  in 
§  63.150(h)(3)  of  subpart  G  shall  be 
replaced  with:  §  63.119(c)  or  §  63.119(c) 
except  for  §  63.119(c)(2). 

(G)  All  references  to  §  63.119(d)  in 
§  63.150(h)(3)  of  subpart  G  shall  be 
replaced  with:  §  63.119(d)  or  §  63.119(d) 
except  for  §  63.119(d)(2). 

(ii)  For  storage  vessels  complying 
with  §63.660: 

(A)  Sections  63.1063(a)(l)(i),  (a)(2), 
and  (b)  or  §§  63.1063(a)(l)(i)  and  (b) 
shall  apply  instead  of  §  63.119(b)  in 

§  63.150(h)(3)  of  subpart  G. 

(B)  Sections  63.1063(a)(l)(ii),  (a)(2), 
and  (b)  shall  apply  instead  of  §  63.119(c) 
in  §  63.150(h)(3)  of  subpart  G. 

(G)  Sections  63.1063(a)(l)(i),  (a)(2), 
and  (b)  or  §§  63.1063(a)(l)(i)  and  (b) 
shall  apply  instead  of  §  63.119(d)  in 
§  63.150(h)(3)  of  subpart  G. 
***** 

(k)  The  owner  or  operator  shall 
demonstrate  that  the  emissions  from  the 
emission  points  proposed  to  be 
included  in  the  average  will  not  result 
in  greater  hazard  or,  at  the  option  of  the 
State  or  local  permitting  authority, 
greater  risk  to  human  health  or  the 
environment  than  if  the  emission  points 
were  controlled  according  to  the 
provisions  in  §§63.643  through  63.645, 
63.646  or  63.660,  63.647,  63.650,  and 
63.651,  as  applicable. 
***** 

(3)  An  emissions  averaging  plan  that 
does  not  demonstrate  an  ecjuivalent  or 
lower  hazard  or  ri.sk  to  the  satisfaction 
of  the  State  or  local  permitting  authority 
shall  not  he  approved.  The  State  or  local 
])ermitting  authority  may  recjuire  such 
adjustments  to  the  emis.sions  averaging 
|)lan  as  arc;  necessary  in  order  to  (msnre 
that  tli(!  average  will  not  result  in  greater 
hazard  or  risk  to  human  health  or  the 
environment  than  would  result  if  tin; 
emi.ssion  points  were  controlhni 
according  to  §§  63.(>43  through  (i3.(i45, 
(i3.64(i  or  ti3.(i6(),  63.647,  (i3.65().  and 
(i3.651 ,  as  ap|)lical)le. 
***** 

■  25.  Section  (>3. (>53  isamemhul  hy: 

■  a.  Kevising  j)aragra|)h  (a)  inirodnclory 
text; 

■  I).  Kevising  paragraphs  (aj(3)(i)  and 
(ii);  and 

■  c.  K(!vi.sing  ]);iragra|)h  (a)(7). 

’I’he  revisions  read  as  follows: 


§  63.653  Monitoring,  recordkeeping,  and 
impiementation  pian  for  emissions 
averaging. 

(a)  For  each  emission  point  included 
in  an  emissions  average,  the  owner  or 
operator  shall  perform  testing, 
monitoring,  recordkeeping,  and 
reporting  equivalent  to  that  required  for 
Group  1  emission  points  complying 
with  §§63.643  through  63.645,  63.646 
or  63.660,  63.647,  63.650,  and  63.651,  as 
applicable.  The  specific  requirements 
for  miscellaneous  process  vents,  storage 
vessels,  wastewater,  gasoline  loading 
racks,  and  marine  tank  vessels  are 
identified  in  paragraphs  (a)(1)  through 
(7)  of  this  section. 

***** 

(3)  *  *  * 

(i)  Perform  the  monitoring  or 
inspection  procedures  in  §  63.646  and 
either  §  63.120  of  subpart  G  or  §  63.1063 
of  subpart  WW,  as  applicable;  and 

(ii)  For  closed  vent  systems  with 
control  devices,  conduct  an  initial 
design  evaluation  as  specified  in 

§  63.646  and  either  §  63.120(d)  of 
subpart  G  or  §  63.985(b)  of  subpart  SS, 
as  applicable. 

***** 

(7)  If  an  emission  point  in  an 
emissions  average  is  controlled  using  a 
pollution  prevention  measure  or  a 
device  or  technique  for  which  no 
monitoring  parameters  or  inspection 
procedures  are  specified  in  §§  63.643 
through  63.645,  63.646  or  63.660, 
63.647,  63.650,  and  63.651,  as 
applicable,  the  owner  or  operator  shall 
establish  a  site-specific  monitoring 
parameter  and  shall  submit  the 
information  specified  in  §  63.655(h)(4) 
in  the  Implementation  Plan. 
***** 

■  26.  Section  63.655  is  amended  hy: 

■  a.  Revising  paragraph  (I)  introductory 
text; 

■  h.  Revi.sing  paragraph  (f)(1) 
introductory  text; 

■  c.  Revising  jjaragraph  (fJ(1)(i)(A) 
introductory  text; 

■  (1.  Revising  paragraphs  (f)(l  )(i)(A)(2) 
and  (.7); 

■  e.  Revi.sing  paragraph  (0(1  )(i)(B) 
introductory  text; 

■  I.  Kevising  paragraph  (f)(1  )(i)(B)(2); 

■  g.  Kevising  paragraph  (f)(1  )(i)(l))(2); 

■  h.  Kevising  |)aragraph  (11(1  )(iv) 
inirodnclory  text; 

■  i.  Kevising  paragra|)h  (l)(1  )(iv)(A): 

■  j.  Adding  paragraph  (i)(1  )(vii); 

■  k.  Kevising  paragraph  (0(2) 
introdnctory  text; 

■  I.  Kevising  paragraph  (l)(3) 
introdnctory  text; 

■  m.  Kevising  paragraph  (f)(()); 

■  n.  Kevising  |)aragraph  (g)  introdnctory 
text; 
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■  o.  Revising  paragraphs  (g)(1)  through 
(5); 

■  p.  Revising  paragraph  (g)(6)(iii); 

■  q.  Revising  paragraph  (g)(7)(i); 

■  r.  Adding  paragraphs  (g)(10)  through 
(13): 

■  s.  Removing  and  reserving  paragraph 

(h)(1); 

■  t.  Revising  paragraph  (h)(2) 
introductory  text; 

■  u.  Revising  paragraph  (h)(2)(i)(B): 

■  V.  Revising  paragraph  (h)(2)(ii); 

■  w.  Adding  paragraphs  (h)(8)  and  (9); 

■  X.  Adding  paragraph  (i)  introductory 
text; 

■  y.  Revising  paragraph  (i)(l) 
introductory  text; 

■  z.  Revising  paragraph  (i)(l)(ii); 

■  aa.  Adding  paragraphs  (i)(l)(v)  and 
(vi): 

■  bb.  Redesignating  paragraph  (i)(4)  and 
(5)  as  (i)(5)  and  (B)  respectively; 

■  cc.  Adding  paragra|)ii  (i)(4); 

■  (Id.  R(!vising  newly  red(!signated 
paragraph  (i)(r))  introductory  t(;xt;  and 

■  ee.  Adding  paragraplis  (i)(7j  tbrongb 
(II). 

'I'lie  revisions  and  additions  read  as 
lollows: 

§63.655  Reporting  and  recordkeeping 
requirements. 

A  A  A  A  A 

(i)  i'iacli  owner  oi  o|)eralor  oi  a  .source 
snbjecl  to  Ibis  siiltpail  .shall  .siibniil  a 
Nolilicalion  ol  ( ioinpliance  .Slaliis  report 
wit  hill  1 .511  days  alter  the  coiiipl  iaiice 
dales  speciiied  in  §  li.'t.(>4()(h)  with  the 
exce|)lioii  oi  Notilicalioii  oi  ( ioiiipl iaiice 
.Stains  reports  siihiiiitled  to  coiii|)ly  with 
§(i.l.(>4()(l)(3)  and  lor  storage  vessels 
subject  to  the  conipl iance  schedule 
speciiied  in  §  l).'l.()4l)(h)(2).  Nolilicalion 
oi  ( ionipl iance  .Status  re|)orts  reipiired 
hy  §  ()3.t)4()(l)(.'{)  and  ior  storage  vessels 
subject  to  the  conipliance  dates 
specified  in  §  (i3.()4()(h)(2)  shall  he 
submitted  according  to  j)aragra[)b  (!)(()) 
of  this  section.  Tins  information  may  be 
submitted  in  an  operating  permit 
ap])lication,  in  an  amendment  to  an 
operating  permit  application,  in  a 
separate  .submittal,  or  in  any 
combination  of  the  three.  If  the  required 
information  has  been  submitted  before 
the  date  150  days  after  the  compliance 
date  specified  in  §  63.640(h),  a  separate 
Notification  of  Compliance  Status  report 
is  not  required  within  150  days  after  the 
compliance  dates  specified  in 
§  63.640(h).  If  an  owner  or  operator 
submits  the  information  specified  in 
paragraphs  (f)(1)  through  (f)(5)  of  this 
section  at  different  times,  and/or  in 
different  submittals,  later  submittals 
may  refer  to  earlier  submittals  instead  of 
duplicating  and  resubmitting  the 
previously  submitted  information.  Each 
owner  or  operator  of  a  gasoline  loading 


rack  classified  under  Standard 
Industrial  Classification  Code  2911 
located  within  a  contiguous  area  and 
under  common  control  with  a 
petroleum  refinery  subject  to  the 
standards  of  this  subpart  shall  submit 
the  Notification  of  Compliance  Status 
report  required  by  subpart  R  of  this  part 
within  150  days  after  the  compliance 
dates  specified  in  §  63.640(h)  of  this 
subpart. 

(1)  The  Notification  of  Compliance 
Status  report  shall  include  the 
information  specified  in  paragraphs 
(f)(l)(i)  through  (f)(l)(vii)  of  this  section. 

(1)  *  *  * 

(A)  Identification  of  each  storage 
ve.ssel  subject  to  this  .subpart,  and  for 
each  Group  1  storage  ve.ssel  .subject  to 
this  .siibpart,  the  information  specified 
in  paragraphs  (l)(l)(i)(A)(l)  through 
(f)(l  )(i)(A)(.l)  of  this  section.  This 
information  is  to  be  revised  each  time  a 
Notification  of  Compliance  .Status  report 
is  snbniilted  for  a  storage  vessel  subject 
to  the  compliance  scliednie  specified  in 
§  ()3.l)4()(li)(2)  or  to  comply  with 
§63.64()(l)(3). 

A  A  A  A  A 

(2)  I'oi  storage  vessels  subject  to  the 
compliance  scliednie  speciiied  in 

§  (i3.l>4()(li)(2)  llial  are  not  complyiii)’ 
with  §  (i. 3. 1 >4 6,  the  aiilici|)aled 
compliance  date. 

(.7)  I'or  storage  vessels  subject  to  I  lie 
compliance  scliednie  specified  in 
§  6. 1.64 0(1 1 1(2)  that  are  complyiii)',  with 
§  63.646  and  llietironp  I  storage  vessels 
de.scribed  in  §  6.3.640(1),  I  lie  act  nal 
compliance  dale. 

(It)  If  a  closed  vent  system  and  a 
control  device  other  than  a  flare  is  n.sed 
to  com|)ly  with  §  ()3.646  or  §  6.3.660,  the 
owner  or  operator  shall  submit; 

*  *  Ar  Ac  At 

{2)  The  design  evaluation 
docnmentation  specified  in 
§  ()3.1 20(d)(l  )(i)  of  snbpart  C  or 
§  63.985(b)(l  )(i)  of  subpart  .SS  (as 
ajiplicable),  if  the  owner  or  operator 
elects  to  prepare  a  design  evaluation:  or 

At  Ac  At  Air  * 

(D)  *  *  * 

(2)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§  63.120(e)  of  subpart  G  or  §  63.987(b)  of 
subpart  SS  or  §  63.670(h),  as  applicable; 
and 

At  At  At  At  At 

(iv)  For  miscellaneous  process  vents 
controlled  by  flares,  initial  compliance 
test  results  including  the  information  in 
paragraphs  (f)(l)(iv)(A)  and  (B)  of  this 
section; 


(A)  All  visible  emission  readings,  heat 
content  determinations,  flow  rate 
measurements,  and  exit  velocity 
determinations  made  during  the 
compliance  determination  required  by 
§  63.645  of  this  subpart  and  §  63.116(a) 
of  subpart  G  of  this  part  or  §  63.670(h) 
of  this  subpart,  as  applicable,  and 

Ar  At  *  At  * 

(vii)  For  relief  valves  in  organic  HAP 
service,  a  description  of  the  monitoring 
system  to  be  implemented,  including 
the  relief  valves  and  process  parameters 
to  be  monitored,  and  a  description  of 
the  alarms  or  other  methods  by  which 
operators  will  be  notified  of  a  pressure 
release. 

(2)  If  initial  performance  tests  are 
required  by  §§  63.643  through  63.653  of 
this  subjiart,  the  Notification  of 
C^oniplianco  .Status  report  shall  include 
one  complete  test  re|)ort  for  each  test 
method  n.sed  for  a  particular  source.  On 
and  after  i  rill';  DATE  .3  YEARS  AETI-K 
Till';  DATI-OE  I'DBEICA'IION  OETI11-; 
EiNAi.  RDi.i';  ami-;ni)mi-;n  I  S  in  Tin-; 

I  EDEKAI.  KE(;i.Sri:K|,  pel  ioi  iiiance 
tests  shall  be  siihmitteil  according  to 
pai  a);raph  (h)(<l)  of  t  his  sect  ion. 

A  A  A  A  A 

(.3)  I'or  each  monitored  parameter  ioi 
which  a  laiij’e  is  reipiired  to  he 
e.slahli.shed  midei  §  let.  I  2(l(d)  oi  laihpai  I 
( i  or  §  6il.9lt5(b)  ol  .snb|)ai  I  .'i.S  lor  sloi'a)’,e 
vessels  or  §  6.3.l>44  lor  iiil.scellaiieons 
process  venl.s,  the  Noldicalioii  oi 
( iompliaiice  .Status  report  shall  inchide 
the  iiiioi  mat  ion  in  para)’,raphs  (i)(3)(i) 
lhron)',h  (r)(3)(iii)  ol  this  .section. 

A  A  A  A  A 

(6)  Notilicalioii  ol  ( iom|iliance  .Stains 
reports  required  by  §  63.l>4(l(l)(3)  and  lor 
storage  ves.sels  subject  to  the 
coni|>l iance  dates  siiecified  in 
§  (>3.(>4()(h)(2)  shall  besnhmilled  no 
later  than  60  days  after  the  end  of  the 
()-nionth  period  during  which  the 
change  or  addition  was  made  that 
resulted  in  the  Croup  1  emi.ssion  point 
or  the  (ixisting  Croup  1  .storage  ve.s.sel 
was  Imnight  into  compliance,  and  may 
be  combined  with  the  periodic  report. 
.Six-month  periods  shall  be  the  same  6- 
month  periods  specified  in  paragraph 
(g)  of  this  section.  The  Notification  of 
Compliance  Status  report  shall  include 
the  information  specified  in  paragraphs 
(f)(1)  through  (f)(5)  of  this  section.  This 
information  may  be  submitted  in  an 
operating  permit  application,  in  an 
amendment  to  an  operating  permit 
application,  in  a  separate  submittal,  as 
part  of  the  periodic  report,  or  in  any 
combination  of  these  four.  If  the 
required  information  has  been 
submitted  before  the  date  60  days  after 
the  end  of  the  6-month  period  in  which 
the  addition  of  the  Group  1  emission 
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point  took  place,  a  separate  Notification 
of  Compliance  Status  report  is  not 
required  within  60  days  after  the  end  of 
the  6-month  period.  If  an  owner  or 
operator  submits  the  information 
specified  in  paragraphs  (f)(1)  through 

(f)(5)  of  this  section  at  different  times, 
and/or  in  different  submittals,  later 
submittals  may  refer  to  earlier 
submittals  instead  of  duplicating  and 
resubmitting  the  previously  submitted 
information. 

(g)  The  owner  or  operator  of  a  source 
subject  to  this  subpart  shall  submit 
Periodic  Reports  no  later  than  60  days 
after  the  end  of  each  6-month  period 
when  any  of  the  information  .specified 
in  paragraphs  (g)(1)  through  (7)  of  this 
.section  or  paragraphs  (g)(9)  through  (12) 
of  this  section  is  collected.  The  first  (>- 
montli  |)(!riod  shall  begin  on  the  date  the 
Nolificiition  of  Compliance  .Stains  nqjort 
is  i<;(|nir(;d  to  he  snhmilled.  A  Periodic 
Peport  is  not  recjiiired  if  none  of  the 
events  identified  in  paragrapli  (g)(1) 
through  (7)  ol  tins  .section  or  |)atagraphs 
(g,)(9)  t  hrong,h  ( 1 2)  ol  t  Ins  sect  ion 
occmred  during  tin;  (i  month  p<;riod 
md(;.s.s  emi.ssions  av(;rag,ing  is  ntili/.ed. 
(Jnartei  ly  repoi  ts  mn.st  hi;  snlimitted  lor 
eiiiis.sion  points  included  in  (;mi.s.sion 
:tvera)’es,  as  provided  in  p.nag.iaph  |)’)(tt| 
ol  this  .section.  An  ownei  or  o|ieraloi 
m.'iy  snhinit  reports  i(;(|nired  hy  othei 
leg, Illations  in  place  ol  or  as  part  ol  the 
Periodic  thiport  leipiired  hy  this 
parag.raph  il  the  report.s  contain  the 
iniorniation  required  hy  |iarag,iaph.s 
()■)(  I  j  throng, h  ( t  2)  ol  this  section. 

( 1 )  I'oi  storag,e  vessels,  Periodic 
l<e|iorts  shall  include  the  information 
.s|)ecified  for  Periodic  Peports  in 
paragraph  (g)(2)  t hrongh  (g)(.5)  ol  this 
section.  Information  related  to  gaskets, 
slotted  memhranes,  and  sleeve  .seals  is 
not  required  for  storage  viissels  that  are 
part  of  an  existing  .source  complying 
with  S()H.()4(). 

(2)  liitcriHil  fUxithig  roofs,  (i)  An 
owner  or  operator  who  elects  to  comply 
with  §63.646  hy  n.sing  a  fixed  roof  and 
an  internal  floating  roof  or  hy  using  an 
external  floating  roof  converted  to  an 
internal  floating  roof  .shall  submit  the 
results  of  each  inspection  conducted  in 
accordance  with  §  63.120(a)  of  subpart  G 
in  which  a  failure  is  detected  in  the 
control  equipment. 

(A)  For  vessels  for  which  annual 
inspections  are  required  under 
§  63.120(a)(2)(i)  or  (a)(3)(ii)  of  subpart  G, 
the  specifications  and  requirements 
listed  in  paragraphs  (g)(2)(i)(A)(l) 
through  (5)  of  this  section  apply. 

(1)  A  failure  is  defined  as  any  time  in 
which  the  internal  floating  roof  is  not 
resting  on  the  surface  of  the  liquid 
inside  the  storage  vessel  and  is  not 
resting  on  the  leg  supports;  or  there  is 


liquid  on  the  floating  roof;  or  the  seal  is 
detached  from  the  internal  floating  roof; 
or  there  are  holes,  tears,  or  other 
openings  in  the  seal  or  seal  fabric;  or 
there  are  visible  gaps  between  the  seal 
and  the  wall  of  the  storage  vessel. 

[2]  Except  as  provided  in  paragraph 
(g)(2)(i)(G)  of  this  section,  each  Periodic 
Report  shall  include  the  date  of  the 
inspection,  identification  of  each  storage 
vessel  in  which  a  failure  was  detected, 
and  a  description  of  the  failure.  The 
Periodic  Report  shall  also  describe  the 
nature  of  and  date  the  repair  was  made 
or  the  date  the  storage  vessel  was 
emptied. 

(.?)  If  an  exten.sion  is  utilized  in 
accordance  with  §  63.12()(a)(4)  of 
sul)[)art  G,  the  owner  or  o])erator  shall, 
in  the  next  Periodic  Re])ort,  identify  the 
ve.s.s(!l;  include  the  documentation 
specifiiid  in  §()3.12()(ii)(4)  ofsnhpart  (i; 
and  (le.sci ilie  the  date  the  storage  vessel 
was  enqilied  and  the  nature  ol  and  date 
the  i(;|iair  was  made. 

(It)  For  ves.sels  lor  which  insjiections 
are  i  e(|niied  under  §  li.'l.  1 2.l)(a)(2)(ii ), 
|a)(3)(i),  or  (a)(3)(iii)  ol  .snlipai  t  ( i  |i.e., 
internal  insjiections),  the  sjieci licat ions 
and  reijiiii enieiits  listed  in  |iaiag,ia|ih.s 
lg,)(2)|i )(M|(  /)  and  (2)  ol  this  .section 
apply. 

(  / )  A  lai  I  III  <;  is  deli  ned  a.s  an  y  t  ime  in 
which  the  internal  lloating,  root  has 
delects;  or  the  jiriiiiary  seal  lia.s  liole.s, 
tears,  or  other  ojienings  in  the  seal  or 
the  .seal  laliric;  or  the  secondary  .seal  (il 
one  has  been  installed)  has  liole.s,  tears, 
or  other  ojieninj'.s  in  the  seal  or  the  seal 
lain  ic;  or,  lor  a  storag.e  vessel  that  is  jiart 
ol  a  new  source,  the  gaskets  no  loiig,er 
close  oH  the  lifjnid  snilace  Ironi  the 
atmo.s|)here;  or,  fora  storage  vii.ssel  that 
is  jiart  ol  a  new  source,  the  slotted 
memhrane  has  more  than  a  10  jiercent 
ojien  area. 

{2)  I'iach  Periodic  Keport  shall  include 
IIk;  dat(;  of  tin;  inspection,  id(;ntification 
of  each  storage  ve.s.sel  in  which  a  failure 
was  detected,  and  a  description  of  the 
failure.  The  Periodic  Report  shall  al.so 
de.scribe  the  nature  of  and  date  the 
repair  was  made. 

(ii)  An  owner  or  operator  who  elects 
to  comply  with  §  63.660  by  using  a  fixed 
roof  and  an  internal  floating  roof  shall 
submit  the  results  of  each  inspection 
conducted  in  accordance  with 
§  63.1063(c)(1),  (d)(1),  and  (d)(2)  of 
subpart  WW  in  which  a  failure  is 
detected  in  the  control  equipment.  For 
vessels  for  which  inspections  are 
required  under  §  63.1063(c)  and  (d),  the 
specifications  and  requirements  listed 
in  paragraphs  (g)(2)(ii)(A)  through 
(g)(2)(ii)(G)  of  this  section  apply. 

(A)  A  failure  is  defined  in 
§  63.1063(d)(1)  of  subpart  WW. 


(B)  Each  Periodic  Report  shall  include 
a  copy  of  the  inspection  record  required 
by  §  63.1065(b)  of  subpart  WW  when  a 
failure  occurs. 

(G)  An  owner  or  operator  who  elects 
to  use  an  extension  in  accordance  with 
§  63.1063(e)(2)  of  subpart  WW  shall,  in 
the  next  Periodic  Report,  submit  the 
documentation  required  by 
§  63.1063(e)(2). 

(3)  External  floating  roofs,  (i)  An 
owner  or  operator  who  elects  to  comply 
with  §  63.646  by  using  an  external 
floating  roof  shall  meet  the  periodic 
reporting  requirements  specified  in 
paragraphs  (g)(3)(i)(A)  and  (B)  of  this 
.section. 

(A)  The  owner  or  operator  shall 
submit,  as  part  of  the  Periodic  Rejiort, 
documentation  of  the  results  of  each 
s(;al  gap  m(;asiir(;ment  made  in 
accordance  with  §(>3. 120(h)  ofsiihpart 
G  in  which  the  .s(;al  and  seal  gaj) 
i(;(|iiin;ment.s  of  §  63. 1 20(h)(3),  (h)(4), 

(h)(.5),  m  (hj((i)  of  snhjiai  I  ( i  are  nut  na;!. 
This  (locnmentatiun  shall  include  the 
iiilurmatiun  sjiecilied  in  jiaragrajihs 
(g,)(3)|i)(A)|  /)  Ihrungh  (-/)  of  this  section. 

(  I)  The  (late  ol  the  seal  )’,a|) 
measnriimeiit . 

(2)  The  raw  data  ohtaiiied  in  the  seal 
g,a|i  measiiKimeiit  and  tin;  calculations 
d(;.scrih(;d  in  §  (>.'<.  I  2()|h)(.'t )  and  (h|(4)  ol 
.Mihjiai t  ( ;. 

(.7)  A  d(;sci  ijitioii  ol  any  .'a;al  condition 
.';|i(;cif i(;d  in  §1)3.  I2.l)(h)(!>)  or  |h|((i)  ol 
.snhjiai t  ( i  t hat  i.s  not  nM;t . 

('/)  A  di;.sci  i  |)t  ion  ol  tin;  natno;  ol  and 
dat(;  tin;  i(;|iaii  wa.s  mad(;,  or  tin;  dat(;  th); 
.stoiag,(;  V);ss(;l  was  (;in|)ti);d. 

(It)  II  an  (;xt(;nsion  is  ntili/.(;d  in 
accordanc(;  with  §  (>.3. 1  20(h)(7)(ii )  or 
(h)(tt)  of  snhjiai t  G,  tin;  owni;r  or 
ojierator  shall,  in  tin;  ni;xt  l’(;riodic 
K(;|iort,  id(;nlify  tin;  v(;.ss(;l;  inclmh;  tin; 
docnm(;ntal ion  s|i(;cifi(;d  in 
§  113.1 20(h)(7)(ii)  or  (h)(tf)  ofsiihjiart  (i, 
as  ajijilicahle;  and  de.scrih(;  tin;  dat(;  tin; 
ves.sel  was  enqilied  and  tin;  nature  of 
and  date  the  repair  was  made. 

((i)  The  owner  or  operator  shall 
.submit,  a.s  part  of  the  Periodic  Report, 
documentation  of  any  failures  that  are 
identified  during  visual  inspections 
required  by  §63.120(b)(10)  of  .subpart  G. 
This  documentation  shall  meet  the 
specifications  and  requirements  in 
paragraphs  (g)(3)(i)(G)(l)  and  [2]  of  this 
section. 

(1)  A  failure  is  defined  as  any  time  in 
which  the  external  floating  roof  has 
defects;  or  the  primary  seal  has  holes  or 
other  openings  in  the  seal  or  the  seal 
fabric;  or  the  secondary  seal  has  holes, 
tears,  or  other  openings  in  the  seal  or 
the  seal  fabric;  or,  for  a  storage  vessel 
that  is  part  of  a  new  source,  the  gaskets 
no  longer  close  off  the  liquid  surface 
from  the  atmosphere;  or,  for  a  storage 
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vc.sscil  llial  i.s  |)arl  ol  a  new  source!,  tli(! 
sloMcd  inoinhraiK!  lias  inori!  than  10 
liciccnt  o|)(!ii  area. 

(2j  I'iach  I’criodic  Keport  shall  iiicindi: 
the  date  ol  till!  inspiiction,  idontilication 
of  each  storage  ves.sel  in  which  a  lailnri! 
was  detected,  and  a  description  ol  the 
lailnre.  The  Periodic  Keport  shall  also 
descrihe  the  nature  ol  and  date  the 
re|)air  was  niadi!. 

(ii)  An  owner  or  operator  who  elects 
to  coin|)ly  with  (>(>()  hy  using  an 
external  lloating  roof  shall  meet  the 
periodic  rejiorting  recpiirements 
.s])(!ciii(!(l  in  paragraphs  (g)(3)(ii)(A)  and 
(H)  of  this  s(!ction. 

(A)  h'or  vessrils  for  which  inspections 
are  reepiired  under  §(j3.10();i(c)(2), 

(d)(1),  and  (d)(3)  of  subpart  WW,  the 
owner  or  operator  sliall  submit,  as  part 
of  the  Periodic  Report,  a  copy  of  the 
inspection  record  required  by 

§  63.1065(b)  of  subpart  WW  when  a 
failure  occurs.  A  failure  is  defined  in 
§  63.1063(d)(1). 

(B)  An  owner  or  operator  who  elects 
to  use  an  extension  in  accordance  with 
§  63.1063(e)(2)  or  §  63.1063(c)(2)(iv)(B) 
of  subpart  WW  shall,  in  the  next 
Periodic  Report,  submit  the 
documentation  required  by  those 
paragraphs. 

(4)  An  owner  or  operator  who  elects 
to  comply  with  §  63.646  or  §  63.660  by 
using  an  external  floating  roof  converted 
to  an  internal  floating  roof  shall  comply 
with  the  periodic  reporting 
requirements  of  paragraph  (g)(2)(i)  of 
this  section. 

(5)  An  owner  or  operator  who  elects 
to  comply  with  §  63.646  or  §  63.660  by 
installing  a  closed  vent  system  and 
control  device  shall  submit,  as  part  of 
the  next  Periodic  Report,  the 
information  specified  in  paragraphs 
(g)(5)(i)  through  (g)(5)(iii)  of  this  section, 
as  applicable. 

(i)  The  Periodic  Report  shall  include 
the  information  specified  in  paragraphs 
(g)(5)(i)(A)  and  (B)  of  this  section  for 
those  plaimed  routine  maintenance 
operations  that  would  require  the 
control  device  not  to  meet  the 
requirements  of  either  §  63.119(e)(1)  or 
(e)(2)  of  subpart  G,  §  63.985(a)  and  (Id)  of 
subpart  SS,  or  §63.670,  as  applicable. 

(A)  A  description  of  the  planned 
routine  maintenance  that  is  anticipated 
to  be  performed  for  the  control  device 
during  the  next  6  months.  This 
description  shall  include  the  type  of 
maintenance  necessary,  planned 
frequency  of  maintenance,  and  lengths 
of  maintenance  periods. 

(B)  A  description  of  the  planned 
routine  maintenance  that  was  performed 
for  the  control  device  during  the 
previous  6  months.  This  description 
shall  include  the  type  of  maintenance 


pcrbirmed  :md  the  lolal  immber  ol 
Ikiiiis  dining  llnisc  (i  inonllis  that  the 
control  device  did  not  meet  the 
riiqiiiniiniiiits  ol  liither  §  (>3.1 1 9(e)(l )  or 
(2)  ol  siihparl  ( i,  §  (>.3. 985(a)  and  (h)  ol 
snhpart  .SS,  or  §  t)3.(>7t),  as  apjil  icahle, 
due  to  planned  rontini!  niainleiiance. 

(ii)  II  a  control  device  other  than  a 
flare  is  used,  the  Periodic  Ke|)orl  shall 
de.scrihe  each  occurrence  when  tlii! 
nioiiilored  iiarameters  were  onisidc!  of 
the  parameter  ranges  docniiKiiitiid  in  the 
Notification  of  Gompliaiice  .Status 
r(!port.  The  de.scription  shall  include: 
ld(!utiiicatiou  oftlu!  control  device  for 
which  the  mea.sured  parameters  w(!n! 
outside  of  the  established  ranges,  and 
c.auses  for  the  measured  parameters  to 
be  outside  of  the  established  ranges. 

(iii)  If  a  flare  is  used  prior  to  |TflE 
HATE  3  YEARS  AFTER  THE  DATE  OF 
PUB1.ICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER]  and  prior  to  electing  to 
comply  with  the  requirements  in 

§  63.670,  the  Periodic  Report  shall 
describe  each  occurrence  when  the  flare 
does  not  meet  the  general  control  device 
requirements  specified  in  §  63.11(b)  of 
subpart  A  of  this  part  and  shall  include: 
Identification  of  the  flare  that  does  not 
meet  the  general  requirements  specified 
in  §  63.11(b)  of  subpart  A  of  this  part, 
and  reasons  the  flare  did  not  meet  the 
general  requirements  specified  in 
§  63.11(b)  of  subpart  A  of  this  part. 

(iv)  If  a  flare  is  used  on  and  after 
compliance  with  the  requirements  in 
§  63.670  is  elected,  which  can  be  no 
later  than  [THE  DATE  3  YEARS  AFTER 
THE  DATE  OF  PUBLIGATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the  Periodic 
Report  shall  include  the  items  specified 
in  paragraph  (g)(ll)  of  this  section. 

(v)  An  owner  or  operator  who  elects 
to  comply  with  §  63.660  by  installing  an 
alternate  control  device  as  described  in 
§  63.1064  of  subpart  WW  shall  submit, 
as  part  of  the  next  Periodic  Report,  a 
written  application  as  described  in 

§  63.1066(b)(3)  of  subpart  WW. 

(6)  *  *  * 

(iii)  For  closed  vent  systems,  include 
the  records  of  periods  when  vent  stream 
flow  was  detected  in  the  bypass  line  or 
diverted  from  the  control  device,  a  flow 
indicator  was  not  operating  or  a  bypass 
of  the  system  was  indicated,  as  specified 
in  paragraph  (i)(4)  of  this  section. 

(7)  *  *  * 

(i)  Results  of  the  performance  test 
shall  include  the  identification  of  the 
source  tested,  the  date  of  the  test,  the 
percentage  of  emissions  reduction  or 
outlet  pollutant  concentration  reduction 
(whichever  is  needed  to  determine 
compliance)  for  each  run  and  for  the 


aviinigc  III  all  runs,  and  llie  values  ol  the 
monilored  operating  paranielers. 

A  A  A  A  A 

( 10)  For  rebel  valves.  Periodic  Kiiporls 
ninsi  include  ilie  inrorniation  specibed 
in  paragra|)bs  (g)(10)(i)  tlirongli  (iii)  ol 
Ibis  section. 

(i)  For  relii!!  valves  in  organic  I  lAP 
g.is  or  vapor  .service,  pnrsnani  to 
§63.(i48(j),  report  any  instrnm(!ut 
reading  ol  501)  |)|)m  or  gr(!at(!r,  mon! 
than  5  days  alt(!r  the  rebel  valve  nitnrns 
to  s(!rvic(!  alter  a  pre.ssnre  r(!l<!as«!. 

(11)  For  reli(!f  valv(!S  in  organic  HAP 
gas  or  vapor  .service:  subject  to 

§ 63.()4H(j)(2),  report  conlirmaliou  that 
all  monitoriug  to  show  comj)bance  was 
conducted  witbin  tbe  rejDorting  pciriod. 

(iii)  For  relief  valves  in  organic  HAP 
service,  report  each  j)re.s.sure  release  to 
tbe  atmosphere,  including  duration  of 
tbe  pres.sure  release  and  e.stimate  of 
quantity  of  substances  released. 

(11)  P'or  flares  subject  to  §63.670, 
Periodic  Reports  must  include  the 
information  specified  in  paragraphs 
(g)(ll)(i)  through  (iii)  of  this  section. 

(i)  Records  as  specified  in  paragraph 
(i)(9)(i)  of  this  section  for  each  period 
when  regulated  material  is  routed  to  a 
flare  and  a  pilot  flame  is  not  present. 

(ii)  Visible  emission  records  as 
specified  in  paragraph  (i)(9)(ii)  of  this 
section  for  each  period  of  2  consecutive 
hours  during  which  visible  emissions 
exceeded  a  total  of  5  minutes. 

(iii)  The  15-minute  block  periods  for 
which  the  applicable  operating  limits 
specified  in  §  63.670(d)  through  (f)  are 
not  met.  Indicate  the  date  and  time  for 
the  period,  the  15-minute  block  average 
operating  parameters  determined 
following  the  methods  in  §  63.670(k) 
through  (o)  as  applicable,  and  an 
indication  of  whether  the  three  criteria 
in  §  63.670(e)(vi)  were  all  met  for  that 
15-minute  block  period. 

(iv)  Records  as  specified  in  paragraph 
(i)(9)(x)  of  this  section  for  each  period 
when  a  halogenated  vent  stream  as 
defined  in  §  63.641  is  discharged  to  the 
flare. 

(12)  If  a  source  fails  to  meet  an 
applicable  standard,  report  such  events 
in  the  Periodic  Report.  Report  the 
number  of  failures  to  meet  an  applicable 
.standard.  For  each  instance,  report  the 
date,  time  and  duration  of  each  failure. 
For  each  failure  the  report  must  include 
a  list  of  the  affected  sources  or 
equipment,  an  estimate  of  the  quantity 
of  each  regulated  pollutant  emitted  over 
any  emission  limit,  and  a  description  of 
the  method  used  to  e.stimate  the 
emi.ssions. 

(13)  Any  changes  in  the  information 
provided  in  a  previous  Notification  of 
Gompbance  Status  report. 
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(1.)  *  ‘  * 

(2)  I'lii'  .sl(M'!i)',(!  v(!.s.s(!l.s,  iKililicalions  ol 
iiisprctioMS  ii.s  sp(;(:ili(!(l  in  para^rapli.s 
(li)(2)(i)  and  (li)(2j(ii)  ni  tlii.s  .s(!(:linn. 

(i)  *  *  * 

(It)  I'ixcnpl  as  provided  in  paia^ia|)li 
(li)(2)(i)((  i)  of  I  his  seel  inn,  ii  I  lie  i  ntni  nal 
inspnclinn  rncinirnd  hy  ^  (l.'t.  1 2()(a)(2), 

§(i:t.  12()(a)(:i),  nr  §(i:tJ2()(l))(l())  nl 
snl)|)arl  ( i  nr  ^  (>.'t.  I  ()(>.'l((l  j(1 )  nl  snhpai  l 
WW  is  nnl  |)lann(!(l  and  llin  owner  (»r 
n|)eratnr  ennid  nnl  have;  known  ahnni 
die  ins|)e(:tinn  .'tO  calendar  days  in 
advance  nl  relilling  the  ve.s.sel  with 
organic  I  IAI\  llie  owner  nr  n|)eratnr 
shall  notify  the  Adininisiratnr  at  least  7 
calendar  days  prior  to  relilling  ol  the 
storage  vessel.  Notification  may  he  made 
hy  telej)hone  and  immediately  followed 
by  written  documentation 
demonstrating  why  the  inspection  was 
unplanned.  This  notification,  including 
the  written  documentation,  may  also  be 
made  in  writing  and  sent  so  that  it  is 
received  by  the  Administrator  at  least  7 
calendar  days  prior  to  the  refilling. 
***** 

(ii)  In  order  to  afford  the 
Administrator  the  opportunity  to  have 
an  observer  present,  the  owner  or 
operator  of  a  storage  vessel  equipped 
with  an  external  floating  roof  shall 
notify  the  Administrator  of  any  seal  gap 
measurements.  The  notification  shall  be 
made  in  writing  at  least  30  calendar 
days  in  advance  of  any  gap 
measurements  required  by  §  63.120(bKl) 
or  (b)(2)  of  subpart  G  or  §  63.1062(d)(3) 
of  subpart  WW.  The  State  or  local 
permitting  authority  can  waive  this 
notification  requirement  for  all  or  some 
storage  vessels  subject  to  the  rule  or  can 
allow  less  than  30  calendar  days’  notice. 
***** 

(8)  For  fenceline  monitoring  systems 
subject  to  §63.658,  within  45  calendar 
days  after  the  end  of  each  semiannual 
reporting  period,  each  owner  or  operator 
shall  submit  the  following  information 
to  the  EPA’s  Compliance  and  Emissions 
Data  Reporting  Interface  (CEDRI)  that  is 
accessed  through  the  EPA’s  Central  Data 
Exchange  (CDX)  [www.epa.gov/cdx). 

The  owner  or  operator  need  not  transmit 
this  data  prior  to  obtaining  12  months 
of  data. 

(i)  Individual  sample  results  for  each 
monitor  for  each  sampling  episode 
during  the  semiannual  reporting  period. 
For  the  first  reporting  period  and  for  any 
period  in  which  a  passive  monitor  is 
added  or  moved,  the  owner  or  operator 
shall  report  the  coordinates  of  all  of  the 
passive  monitor  locations.  'I'he  owner  or 
operator  shall  determine  the  coordinates 
using  an  instrument  with  an  accuracy  of 
at  least  3  meters,  (loordiuates  shall  be  in 


decimal  degrees  wilh  al  least  live 
decimal  places. 

(ii)  The  biweekly  12  immtii  riilling, 
average  cmiceniral ion  dirierence  (Ac) 
values  lor  heii/.ene  lor  llie  semiaimnal 
reporting  period. 

(iii)  Notation  lor  each  biweekly  value 
that  indicates  whether  hackgronnd 
correction  was  used,  all  measnrements 
in  the  sampling  period  were  below 
detection,  or  whether  an  outlier  was 
removed  lidin  the  sampling  period  data 
set. 

(It)  On  and  alter  mik;  DA  I’EOF 
Ptini.lCATION  OF  THE  FINAI.  RDI.I'; 
AMl'iNDMI'iNTS  IN  Till-:  FEDERAI. 
KE(;iSTKK|,  if  recpiired  to  submit  the 
results  of  a  porforinauce  test  or  Cl-iMS 
performance  evaluation,  the  owner  or 
o])erator  shall  submit  the  results  using 
l-iPA’s  Electronic  Reporting  Tool  (ER'F) 
according  to  the  procechires  in 
paragraphs  (h)(9)(i)  and  (ii)  of  this 
section. 

(i)  Within  60  days  after  the  date  of 
completing  each  performance  test  as 
required  by  this  subpart,  the  owner  or 
operator  shall  submit  tbe  results  of  the 
performance  tests  according  to  the 
method  specified  by  either  paragraph 
(h)(9)(i)(A)  or  (h)(9)(i)(B)  of  this  section. 

(A)  For  data  collected  using  test 
methods  supported  by  the  EPA’s  ERT  as 
listed  on  the  EPA’s  ERT  Web  site 
[http://www.epa.gov/ttn/chief/ert/ 
index.html),  the  owner  or  operator  must 
submit  the  results  of  the  performance 
test  to  the  CEDRI  accessed  through  the 
EPA’s  CDX  [http://cdx.epa.gov/epa_ 
home.asp),  unless  the  Administrator 
approves  another  approach. 

Performance  test  data  must  be  submitted 
in  a  file  format  generated  through  the 
use  of  the  EPA’s  ERT.  If  an  owner  or 
operator  claims  that  some  of  the 
performance  test  information  being 
submitted  is  confidential  business 
information  (CBI),  the  owner  or  operator 
must  submit  a  complete  file  generated 
through  the  use  of  the  EPA’s  ERT, 
including  information  claimed  to  be 
CBI,  on  a  compact  disc  or  other 
commonly  used  electronic  storage 
media  (including,  but  not  limited  to, 
flash  drives)  by  registered  letter  to  the 
EPA.  The  electronic  media  must  be 
clearly  marked  as  CBI  and  mailed  to 
U.S.  EPA/OAQPS/CORE  CBI  Office, 
Attention:  WebFIRE  Administrator,  MD 
C404-02,  4930  Old  Page  Rd.,  Durham, 
NC  27703.  The  same  ERT  file  with  the 
CBI  omitted  must  be  submitted  to  the 
EPA  via  CDX  as  described  earlier  in  this 
paragraph. 

(B)  For  data  collected  using  test 
methods  that  are  not  supported  by  the 
EPA’s  ERT  as  listed  on  the  EPA’s  ERT 
Web  site,  the  owner  or  operator  must 
submit  the  results  of  the  performance 


Ir.sl  lo  the  Adiiiini.stnilor  :il  Ihe 
iip])i()pri.'ile  addre.ss  li.sled  in  §l>3.l.'t. 

(ii)  Wilhin  lit)  days  alter  the  date  nl 
cninphiling,  (sich  ( il-iM.S  pei  Inrinance 
evahialinn  as  re(|iiii(;d  hy  Ibis  sidtpaii, 

Ihe  nwnei  nr  n|)eralnr  innsi  siihinil  Ihe 
results  nl  Ihe  |)(m  Ini  inance  evahialinn 
acenrding  In  the  inelhnd  specified  hy 
i;ither  |)aragraph  (h)(9)(ii)(A)  nr 
(h)(9)(ii)(B)  nf  this  .section. 

(A)  Fnr  data  cnilectinn  nf  relative 
accuracy  test  audit  (RATA)  pnllnlants 
that  are  snpiinrled  by  Ihe  l-iPA’s  I-IRT  as 
listed  nn  Ihe  I-IRT  Web  site,  Ihe  nwniir 
nr  operator  must  snhinit  the  results  nf 
the  performance  evaluation  In  Ihe 
CEDRI  that  is  acce.ssed  Ihrougli  Ihe 
EPA’s  CDX,  uide.ss  the  Administrator 
aj)proves  another  aj)])roach. 

Performance  evaluation  data  must  he 
.submitted  in  a  file  format  generated 
through  the  use  of  the  EPA’s  l-:R’r.  If  an 
owner  or  operator  claims  that  some  of 
the  performance  evaluation  information 
being  .submitted  is  CBI,  the  owner  or 
operator  must  submit  a  complete  file 
generated  through  the  use  of  the  EPA’s 
ERT,  including  information  claimed  to 
be  CBI,  on  a  compact  disc  or  other 
commonly  used  electronic  storage 
media  (including,  but  not  limited  to, 
flash  drives)  by  registered  letter  to  the 
EPA.  The  electronic  media  must  be 
clearly  marked  as  CBI  and  mailed  to 
U.S.  EPA/OAQPS/CORE  CBI  Office, 
Attention:  WebFIRE  Administrator,  MD 
C404-02,  4930  Old  Page  Rd.,  Durham, 
NC  27703.  The  same  ERT  file  with  the 
CBI  omitted  must  be  submitted  to  the 
EPA  via  CDX  as  described  earlier  in  this 
paragraph. 

(Bj  For  any  performance  evaluation 
data  with  RATA  pollutants  that  are  not 
supported  by  the  EPA’s  ERT  as  listed  on 
the  EPA’s  ERT  Web  site,  the  owner  or 
operator  must  submit  the  results  of  the 
performance  evaluation  to  the 
Administrator  at  the  appropriate 
address  listed  in  §63.13. 

(i)  Recordkeeping.  Each  owner  or 
operator  of  a  source  subject  to  this 
subpart  shall  keep  copies  of  all 
applicable  reports  and  records  required 
by  this  subpart  for  at  least  5  years  except 
as  otherwise  specified  in  paragraphs 
(i)(l)  through  (11)  of  this  section.  All 
applicable  records  shall  be  maintained 
in  such  a  manner  that  they  can  be 
readily  accessed  within  24  hours. 
Records  may  be  maintained  in  hard 
copy  or  computer-readable  form 
including,  but  not  limited  to,  on  paper, 
microfilm,  computer,  flash  drive,  floppy 
disk,  magnetic  tape,  or  microfiche. 

(1)  Eacm  owner  or  operator  subject  to 
the  .storage  vo.ssel  provisions  in  §63.646 
.shall  keep  the  records  specified  in 
§63.123  of  .sid)part  C  of  this  part  except 
as  specified  in  paragraphs  (i)(l)(i) 
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through  (iv)  of  this  section.  Each  owner 
or  operator  subject  to  the  storage  vessel 
provisions  in  §  63.660  shall  keep 
records  as  specified  in  paragraphs 

(i)(lKv)  and  (vi)  of  this  section. 
***** 

(ii)  All  references  to  §  63.122  in 
§  63.123  of  subpart  G  of  this  part  shall 
be  replaced  with  §  63.655(e). 
***** 

(v)  Each  owner  or  operator  of  a  Group 

1  storage  vessel  subject  to  the  provisions 
in  §  63.660  shall  keep  records  as 
specified  in  §  63.1065. 

(vi)  Each  owner  or  operator  of  a  Group 

2  storage  vessel  shall  keep  the  records 
specified  in  §  63.1065(a)  of  subpart  WW. 
If  a  storage  vessel  is  determined  to  be 
Group  2  because  the  weight  percent 
total  organic  HAP  of  the  stored  liquid  is 
less  than  or  equal  to  4  percent  for 
existing  sources  or  2  percent  for  new 
sources,  a  record  of  any  data, 
assumptions,  and  procedures  used  to 
make  this  determination  shall  be 
retained. 

***** 

(4)  For  each  closed  vent  system  that 
contains  bypass  lines  that  could  divert 
a  vent  stream  away  from  the  control 
device  and  to  the  atmosphere,  or  cause 
air  intrusion  into  the  control  device,  the 
owner  or  operator  shall  keep  a  record  of 
the  information  specified  in  either 
paragraph  (i)(4)(i)  or  (ii)  of  this  section, 
as  applicable. 

(i)  The  owner  or  operator  shall 
maintain  records  of  any  alarms  triggered 
Ixicau.se  flow  was  detected  in  the  bypass 
line,  including  the  date  and  time  the 
alarm  was  triggcsred  and  the  duration  of 
the  flow  in  the  hy|)a.ss  line.  The  owner 
or  o|)eralor  shall  also  maintain  records 
of  all  periods  wlnm  the  vent  stream  is 
diverted  from  the  control  device  or  air 
intrudes  into  the  control  device.  The 
owner  or  opcaalor  shall  inclndi!  an 
esiimale  oi  thi;  volume  oi  gas,  the 
concentration  of  org,anic  i  lAI*  in  the  g,as 
:md  the  result ing  end. ssions  of  org.anic 

1 1 Al*  that  bypassed  t he  control  device. 

(ii)  Wher(!  a  seal  mechaidsm  is  ns(al 
to  com|)ly  with  §  l).'t.(>44(c)(2),  homly 
records  of  How  arc  not  re(|uii'ed.  In  such 
casrrs,  the  owner  or  operator  shall  record 
the  date  that  the  rrrorrthly  vistral 
irt.s|»(!ctiorr  of  llrr;  srrals  or  clostrre 
rtrrrchanisms  is  corn|)leted.  Thrr  owrtrrr  or 
o|)erator  shall  also  record  the 
occttrrence  of  all  ireriods  wlam  the  .seal 
or  closure  mechanism  is  broken,  tin; 
hyjra.ss  line  valve  position  has  changed 
or  the  k(!y  for  a  lock-and-key  type  lock 
has  been  checked  out.  The  owner  or 
operator  shall  include  an  estimate  of  the 
volume  of  gas,  the  concentration  of 
organic  HAP  in  the  gas  and  the  resulting 


emissions  of  organic  HAP  that  bypassed 
the  control  device. 

(5)  The  owner  or  operator  of  a  heat 
exchange  system  subject  to  this  subpart 
shall  comply  with  the  recordkeeping 
requirements  in  paragraphs  (i)(5)(i) 
through  (v)  of  this  section  and  retain 
these  records  for  5  years. 
***** 

(7)  Each  owner  or  operator  subject  to 
the  delayed  coking  unit  decoking 
operations  provisions  in  §  63.657  must 
maintain  records  of  the  average  pressure 
for  the  5-minute  period  prior  to  venting 
to  the  atmosphere,  draining,  or 
deheading  the  coke  drum  for  each 
cooling  cycle  for  each  coke  drum. 

(8)  For  fenceline  monitoring  systems 
subject  to  §  63.658,  each  owner  or 
operator  shall  keep  the  records  specified 
in  paragraphs  (i)(8)(i)  through  (ix)  of  this 
section  on  an  ongoing  basis. 

(i)  Coordinates  of  all  passive 
monitors,  including  replicate  samplers 
and  field  blanks,  and  the  meteorological 
station.  The  owner  or  operator  shall 
determine  the  coordinates  using  an 
instrument  with  an  accuracy  of  at  least 
3  meters.  The  coordinates  shall  be  in 
decimal  degrees  with  at  least  five 
decimal  places. 

(ii)  The  start  and  stop  times  and  dates 
for  each  sample,  as  well  as  the  tube 
identifying  information. 

(iii)  Daily  unit  vector  wind  direction, 
calculated  daily  sigma  theta,  daily 
average  temperature  and  daily  average 
barometric  pressure  measurements. 

(iv)  For  each  outlier  determined  in 
accordance  with  Section  9.2  of  Miilhod 
325A  of  Aj)j)(!n(lix  A  of  this  ])art,  llu; 
sampler  location  of  and  the 
concentration  of  the  outlier  and  the 
evidence  used  to  conclude  that  the 

I  esnit  is  an  out  tier. 

(v)  I'or  samples  lliat  will  he  adjusted 
for  a  hackgromid,  the  location  of  and  I  he 
concentration  measured  si  III  nitaneonsly 
liy  the  hackgronnd  .sampler,  and  the 
|)erinieler  samplers  to  which  il  applies. 

(vi)  Individual  sample  results,  the 
calculated  Ac  for  hen/.ene  for  each 
sam|iling  epi.sode  and  the  two  samples 
used  to  determine  it,  whether 
hackgromid  correction  was  used,  and 
the  1 2  nionth  roll  ing  aveiage  Ac 
calculated  after  each  sani|)liiig  ejiisode. 

(viij  Method  detection  limit  for  each 
sanqile,  iiicinding  co-located  .samples 
and  blanks. 

(viii)  Dociimentation  of  corrective 
action  taken  each  time  the  action  level 
was  exceeded. 

(ix)  Other  records  as  re(|nired  by 
Methods  325A  and  32511  of  Appendix  A 
of  this  part. 

(9)  For  each  flare  siihject  to  §  63.670, 
each  owner  or  operator  shall  keep  the 


records  specified  in  paragraphs  (i)(9)(i) 
through  (vii)  of  this  section  up-to-date 
and  readily  accessible,  as  applicable. 

(i)  Retain  records  of  the  output  of  the 
monitoring  device  used  to  detect  the 
presence  of  a  pilot  flame  as  required  in 
§  63.670(b)  for  a  minimum  of  2  years. 
Retain  records  of  periods  during  which 
the  pilot  flame  is  not  present  when 
regulated  material  is  routed  to  a  flare  for 
a  minimum  of  5  years. 

(ii)  Daily  visible  emissions 
observations,  as  required  in  §  63.670(c), 
as  well  as  any  observations  required  in 
§  63.670(h).  The  record  must  identify 
whether  the  visible  emissions 
observation  was  performed,  the  results 
of  each  observation,  total  duration  of 
observed  visible  emissions,  and  whether 
it  was  a  5-minute  or  2-hour  observation. 
If  the  owner  or  operator  performs  visible 
emissions  observations  more  than  one 
time  during  a  day,  the  record  must  also 
identify  the  date  and  time  of  day  each 
visible  emissions  observation  was 
performed. 

(iii)  The  15-minute  block  average 
cumulative  flows  for  flare  vent  gas  and, 
if  applicable,  total  steam,  perimeter 
assist  air,  and  premix  assist  air  specified 
to  be  monitored  under  §  63.670(i),  along 
with  the  date  and  time  interval  for  the 
15-minute  block.  If  multiple  monitoring 
locations  are  used  to  determine 
cumulative  vent  gas  flow,  total  steam, 
perimeter  assist  air,  and  premix  assist 
air,  retain  records  of  the  15-minute 
block  average  flows  for  each  monitoring 
location  for  a  minimum  of  2  years,  and 
retain  the  15-niinute  block  average 
(aniiulative  flows  that  are  u.sed  in 
.snh.se(|ueiit  calculations  for  a  ininiininn 
of  5  years.  If  |)res.snre  and  teinperatnre 
nionitoring  is  n.sed,  retain  records  of  the 
15  niinnte  block  average  teinperatnre, 
pre.ssm  e  and  nioleciilar  weight  of  t  he 
flare  vent  gas  or  assist  gas  streani  for 
each  nieasnrenienl  location  used  to 
deterinine  the  15  niinnte  block  aveiage 
ciiniiilali ve  Hows  for  a  niinininni  of  2. 
years,  and  retain  the  15  iiiimile  block 
averag,e  ciiinnialive  flows  that  are  n.sed 
in  siih.seipieni  calculations  lor  a 
iiiininimn  of  5  years. 

(iv)  The  Hare  vent  g,as  coniposil ions 
specified  to  he  monitored  under 

^  (i.'l.l>7()(j).  Ketain  records  of  individual 
coni|)onent  concentrations  from  each 
coni|)osit ional  analyses  fora  niinininni 
ol  2  years.  H  NIIVv,,  or  lolal  hydrocarhon 
analy/.er  is  used,  relain  records  of  the 
15-niimile  block  average  values  for  a 
niiniinnin  of  5  years. 

(v)  Each  15-niinute  block  average 
operating  parameter  calcidated 
following  the  methods  specified  in 

§  63.670(k)  through  (m),  as  apjilicahle. 

(vi)  The  15-minute  block  average 
olefins,  hydrogen,  and  olefins  plus 
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hydrogen  concentration  in  the 
combustion  zone  used  to  determine  if 
the  criteria  in  §  63.670(e)(4)  are  met.  If 
process  knowledge  and  engineering 
calculations  are  used,  retain  records  of 
the  information  used  in  the  assessment 
and  records  of  all  compositional 
analyses  required  in  §63.670(o)(ii). 
Identify  all  15-minute  block  averages  for 
which  all  three  criteria  in  §  63.670(e)(4) 
are  met  or  are  assumed  to  be  met. 

(vii)  All  periods  during  which 
operating  values  are  outside  of  the 
applicable  operating  limits  specified  in 
§  63.670(d)  through  (f)  when  regulated 
material  is  being  routed  to  the  flare. 

(viii)  All  periods  during  which  the 
owner  or  operator  does  not  perform  flare 
monitoring  according  to  the  procedures 
in  §  63.670(g)  through  (i). 

(ix)  Records  of  perioas  when  there  is 
flow  of  vent  gas  to  the  flare,  but  when 
there  is  no  flow  of  regulated  material  to 
the  flare,  including  the  start  and  stop 
time  and  dates  of  periods  of  no 
regulated  material  flow. 

(x)  All  periods  during  which  a 
halogenated  vent  stream,  as  defined  in 
§63.641,  is  discharged  to  the  flare. 
Records  shall  include  the  start  time  and 
date  of  the  event,  the  end  time  and  date 
of  the  event,  and  an  estimate  of  the 
cumulative  flow  of  the  halogenated  vent 
.stream  over  the  duration  of  the  event. 

(10)  If  the  owner  or  operator  elects  to 
comply  with  §  63.661 ,  the  owner  or 
operator  .shall  keep  the  records 
(hiscribed  in  paragraphs  (i)(l())(i) 
through  (v)  of  this  .section. 

(i)  TIk;  (H|uipnient  and  procciss  units 
for  which  the  owner  or  opcjrator  chooses 
to  use  the  optical  gas  imaging 
instrninenl. 

(iij  All  records  re(|nire(l  hy  part  1)0, 
A|)p(!n(lix  K  of  this  chapliir,  as 
apj)l  icahle. 

(iii)  A  video  iccord  lo  document  the 
hsik  survey  resnils.  'I'Ik!  video  record 
nmsi  incimie  a  lime  and  date  .stamp  lor 
e.'ich  moniloiiii)'  event. 

(iv)  Identilical ion  ol  theecpdpmenl 
.screened  and  th(!  lime  and  dale  ol  the 
scKjeinii);. 

(v)  I  tocnmenlalion  ol  repaii.s 
attempted  and  repairs  delaytal.  It  repair 
ol  a  hsik  is  coidirmed  using  lla;  optical 
g,as  imaging  instromenl,  then  instead  of 
the  maximnm  instrnmeni  reading, 
measnrcid  hy  Method  21  of  part  (>(), 
Appcmdix  A— 7  of  this  cha|)ler,  the 
owiHir  or  o|)eralor  shall  k(!(!p  a  video 
record  following  repair  lo  confirm  the 
e(|ni|)ment  is  re|)air(!d. 

(11)  Other  records  most  he  k(!j)t  as 
sjjccified  in  ])aragra})h.s  (i)(11)(i)  throngf 
(iii)  of  this  .section. 

(i)  In  the  event  that  an  affected  unit 
fails  to  meet  an  applicable  standard, 
record  the  number  of  failures.  P’or  each 


failure,  record  the  date,  time  and 
duration  of  each  failure. 

(ii)  For  each  failure  to  meet  an 
applicable  standard,  record  and  retain  a 
list  of  the  affected  sources  or  equipment, 
an  estimate  of  the  volume  of  each 
regulated  pollutant  emitted  over  any 
emission  limit  and  a  description  of  the 
method  used  to  estimate  the  emissions. 

(iii)  Record  actions  taken  to  minimize 
emissions  in  accordance  with 

§  63.642(n),  and  any  corrective  actions 
taken  to  return  the  affected  unit  to  its 
normal  or  usual  manner  of  operation. 

■  27.  Section  63.656  is  amended  by: 

■  a.  Revising  paragraph  (c)  introductory 
text; 

■  b.  Revising  paragraph  (c)(1);  and 

■  c.  Adding  paragrapn  (c)(5). 

The  revisions  and  additions  read  as 
follows: 

§63.656  Implementation  and  enforcement. 

***** 

(c)  The  authorities  that  cannot  be 
delegated  to  state,  local,  or  Tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (5)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.640,  63.642(g) 
through  (1),  63.643,  63.646  through 
63.652,  63.654,  63.657  through  63.661, 
and  63.670.  Where  these  standards 
reference  another  subpart,  the  cited 
provi.sions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart.  Whore  these 
standards  reference  another  subpart  and 
modify  the  recpiiromonts,  the 
recpnrements  shall  be  modified  as 
(le.scrihed  in  this  subpart.  Delegation  of 
the  modified  re(|nirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  .snl)|)art. 

A  *  A  A  A 

(.5)  Apptoval  of  the  corrective  action 
plan  under  §  l>.'t.l>.5t{(li). 

■  Xlt.  .Sect  ion  f >3.1)5 7  is  added  lo  re.ad  as 
lol  lows: 

§63.657  Dolnyod  coking  unit  docoking 
operation  standards. 

(a)  I'iacli  owner  or  operator  ol  a 
delayed  coking,  unit  shall  depmssnre 
each  coke  drnm  to  a  closed  blowdown 
system  mdil  the  coke  drnm  ve.s.sel 
|)ressni(!  is  2  |)onnds  per  stpiare  inch 
g,ange  (psig)  or  Nsss  prior  lo  venting  lo 
the  atmos|ihere,  draining  or  deheading 
the  coke  drum  at  the  end  of  the  cooling 
cychi. 

(h)  hlach  owner  or  operator  of  a 
delayed  coking  unit  shall  install, 
operate,  calibrate,  and  maintain  a 
continuous  |)arameter  moidtoring 
system  to  determine  the  coke  drum 
vessel  ])re.ssure.  The  pressure 
monitoring  .system  must  he  capable  of 
measuring  a  pressure  of  2  psig  within 
±0.5  p.sig. 


(c)  The  owner  or  operator  of  a  delayed 
coking  unit  shall  determine  the  coke 
drum  vessel  pressure  on  a  5-minute 
rolling  average  basis  while  the  coke 
drum  is  vented  to  the  closed  blowdown 
system  to  demonstrate  compliance  the 
requirement  in  paragraph  (a)  of  this 
section.  Pressure  readings  after 
initiating  steps  to  isolate  the  coke  drum 
from  the  closed  blowdown  system  just 
prior  to  atmospheric  venting,  draining, 
or  deheading  the  coke  drum  shall  not  be 
used  in  determining  the  average  coke 
drum  vessel  pressure  for  the  purpose  of 
compliance  with  the  requirement  in 
paragraph  (a)  of  this  section. 

■  29.  Section  63.658  is  added  to  read  as 
follows: 

§63.658  Fencellne  monitoring  provisions. 

(a)  The  owner  or  operator  shall 
conduct  sampling  along  the  facility 
property  boundary  and  analyze  the 
samples  in  accordance  with  Methods 
325A  and  325B  of  Appendix  A  of  this 
part. 

(b)  The  target  analyte  is  benzene. 

(c)  The  owner  or  operator  shall 
determine  passive  monitor  locations  in 
accordance  with  Section  8.2  of  Method 
32 5 A  of  Appendix  A  of  this  part. 

General  guidance  for  siting  passive 
monitors  can  be  found  in  EPA-454/R- 
98-004,  Quality  Assurance  Handbook 
for  Air  Pollution  Mea.surement  Systems, 
Volume  II:  Part  1:  Ambient  Air  Quality 
Monitoring  Program  Quality  Sy.stom 
Development,  August  1998 
(iiu:()rj)orated  by  referenccj — .see  §63.14). 
Alt(!rn<itiv(!ly,  the  owiuir  or  opcirator 
may  eleci  lo  place  monitors  at  2 
kilometers  intervals  as  measured  along 
the  property  honndary,  provided 
additional  monitors  are  located,  if 
nece.s.sary,  as  recpiinsl  in  .Section  8. 2. 2. .5 
in  M(!lhod  .325A  of  A|)|)endix  A  ol  this 
|)arl. 

1 1 )  As  it  pel  la  in. s  to  this  snhpart, 
known  emi.s.sion  soiii'ce,  as  used  in 
.Section  8. 2. 2. 5  in  Method  .12.5A  ol 
Appendix  A  ol  Ihi.s  pail  loi  .siting, 
passive  monitoi.s  means  a  waslewalei 
treatment  nnil  or  a  ( ii imp  I  sloiag,e 
vessel. 

(2)  The  owner  or  operator  may  collect 
one  or  more  hackg.ronnd  .sanqiles  if  the 
ownei  or  o|)eralor  believes  that  an 
offsite  upwind  source  or  an  onsite 
source  excluded  nnder  §  ()3.l)4()(g)  may 
influence  the  .sampler  measurements.  If 
the  owner  or  operator  elects  to  collect 
one  or  more  hackgronnd  samples,  the 
owner  of  o|)erator  must  develop  and 
submit  a  site-specific  monitoring  |>lan 
for  apj)roval  according  to  the 
reejuirements  in  paragraph  (i)  of  this 
.section.  Upon  approval  of  the  site- 
specific  monitoring  plant,  the 
background  .sampler(.s)  should  be 
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operated  co-currently  with  the  routine 
samplers. 

(3)  The  owner  or  operator  shall  collect 
at  least  one  co-located  duplicate  sample 
for  every  10  field  samples  per  sampling 
episode  and  at  least  two  field  blanks  per 
sampling  episode,  as  described  in 
Section  9.3  in  Method  325A  of 
Appendix  A  of  this  part.  The  co-located 
duplicates  may  be  collected  at  any  one 
of  the  perimeter  sampling  locations. 

(4)  The  owner  or  operator  shall  follow 
the  procedure  in  Section  9.6  of  Method 
325B  of  Appendix  A  of  this  part  to 
determine  the  detection  limit  of  benzene 
for  each  sampler  used  to  collect 
samples,  background  samples  (if  the 
owner  or  operator  elects  to  do  so),  c:o- 
located  .samples  and  blanks. 

(d)  Th(!  owner  or  0})erator  shall  u.se  a 
dedicated  meteorological  station  in 
accordance  with  .Section  H.3  of  M(!tho(i 
32.'jA  of  Aj)j)(!ndix  A  of  this  jjart. 

(1)  Tlu!  owner  or  o])erator  shall  collect 
and  record  hourly  average 
m(!teorol()gical  data,  incluiling  wind 
s])e(!d,  wind  direction  and  t(!ni])eratnre. 

(2)  The  owner  or  operator  shall  follow 
the  calibration  and  .standardization 
j)rocedures  for  meteorological 
measurements  in  KPA-454/B-()8-0()2, 
Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems, 

Volume  IV:  Meteorological 
Measurements,  Vension  2.0  (Final), 

March  2008  (incorporated  by 
reference — see  §63.14). 

(e)  The  length  of  the  sampling  episode 
must  be  fourteen  days,  unless  a  shorter 
sampling  episode  is  determined  to  be 
necessary  under  paragraph  (g)  or  (i)  of 
this  section.  A  sampling  episode  is 
defined  as  the  period  during  which  the 
owner  or  operator  collects  the  sample 
and  does  not  include  the  time  required 
to  analyze  the  sample. 

(f)  Within  30  days  of  completion  of 
each  sampling  episode,  the  owner  or 
operator  shall  determine  whether  the 
results  are  above  or  below  the  action 
level  as  follows: 

(1)  For  each  sampling  episode,  the 
owner  or  operator  shall  determine  the 
highest  and  lowest  sample  results  for 
benzene  from  the  sample  pool  and 
calculate  the  difference  in  concentration 
(Ac). 

(i)  The  owner  or  operator  shall  adhere 
to  the  following  procedures  when  one  or 
more  samples  for  the  sampling  episode 
are  below  the  method  detection  limit  for 
benzene: 

(A)  If  the  lowest  detected  value  of 
benzene  is  below  detection,  the  owner 
or  operator  shall  use  zero  as  the  lowest 
sample  result  when  calculating  Ac. 

(B)  If  all  sample  results  are  below  the 
method  detection  limit,  the  owner  or 


operator  shall  use  the  method  detection 
limit  as  the  highest  sample  result. 

(ii)  If  the  owner  or  operator  identifies 
an  offsite  upwind  source  or  an  onsite 
somce  excluded  under  §  63.640(g)  that 
contributes  to  the  benzene 
concentration  at  any  passive  monitor 
and  collects  background  samples 
according  to  an  approved  site-specific 
monitoring  plan,  the  owner  or  operator 
.shall  determine  Ac  u.sing  the  calculation 
protocols  outlined  in  the  approved  .site- 
specific  monitoring  plan  and  in 
paragraph  (i)  of  this  section. 

(2)  The  owner  or  operator  shall 
average  the  Ac  values  collected  over  tbe 
twelve  months  juior  to  and  inchiding 
tbe  mo.st  recent  sampling  episode.  Tbe 
owner  or  o])erator  sball  update  tlii.s 
value!  aft(!r  receiving  tbe  results  of  (!acb 
.sampling  (ipisode. 

(3)  Tb(!  action  level  for  benz<!ne  is  9 
inicrograms  j)er  cubic  nuiter  (pg/ni ').  B 
tlu!  12-in()ntb  rolling  average  Ac  value 
for  benzene  is  le.ss  than  t)  pg/in  ',  tlu! 
concentration  is  below  tbe  action  level. 

If  tbe  12-nionth  rolling  aveirage  Ac  value! 
leer  be!nze!ne!  is  eKjiial  te)  eer  gre!.ite!r  them 

9  pg/m-*,  the  ceme'.entration  is  <ibe)ve  tlu! 
;ie:tiem  lewel,  anel  the  eewner  eer  opeuateer 
shall  e:ondnct  a  re)e)t  e;anse!  analysis  anel 
e:ejrre!e;tive  action  in  accordane:e  with 
paragraph  (g)  of  this  .section. 

(g)  Within  5  days  of  ekitermining  that 
the  action  level  has  beicn  exceeded  for 
any  12-month  rolling  average  and  no 
longer  than  35  days  after  completion  of 
the  sampling  episode,  the  owner  or 
operator  shall  initiate  a  root  cause 
analysis  to  determine  the  cause  of  such 
exceedance  and  to  determine 
appropriate  corrective  action,  as 
described  in  paragraphs  (g)(1)  through 

(4)  of  this  section.  The  root  cause 
analysis  and  corrective  action  analysis 
shall  be  completed  no  later  than  45  days 
after  determining  there  is  an 
exceedance.  Root  cause  analysis  and 
corrective  action  may  include,  but  is  not 
limited  to: 

(1)  Leak  inspection  using  Method  21 
of  part  60,  Appendix  A-7  of  this  chapter 
and  repairing  any  leaks  found. 

(2)  Leak  inspection  using  optical  gas 
imaging  as  specified  in  §  63.661  and 
repairing  any  leaks  found. 

(3)  Visual  inspection  to  determine  the 
cause  of  the  high  benzene  emissions  and 
implementing  repairs  to  reduce  the  level 
of  emissions. 

(4)  Employing  progressively  more 
frequent  sampling,  analysis  and 
meteorology  (e.g.,  using  shorter 
sampling  episodes  for  Methods  325A 
and  325B  of  Appendix  A  of  this  part,  or 
using  active  sampling  techniques),  or 
employing  additional  monitors  to 
determine  contributing  offsite  sources. 


(h)  If,  upon  completion  of  the 
corrective  actions  described  in 
paragraph  (g)  of  this  section,  the  action 
level  is  exceeded  for  the  next  sampling 
episode  following  the  completion  of  the 
corrective  action,  the  owner  or  operator 
shall  develop  a  corrective  action  plan 
that  describes  the  corrective  action(s) 
completed  to  date,  additional  measures 
that  the  owner  or  operator  proposes  to 
employ  to  reduce  fenceline 
concentrations  below  the  action  level, 
and  a  schedide  for  completion  of  these 
measures.  The  owner  or  operator  shall 
.submit  the  corrective  action  plan  to  tbe 
Admini.strator  within  60  days  after 
determining  tbe  action  level  was 
(!xce(!ded  during  the  sampling  ej)isode 
following  th(!  completion  of  tbe  initial 
(:orn!ctive  action.  Tb(!  Admini.strator 
sball  ap])rov(!  or  (li.sa|)pn)V(!  tlu!  plan  in 
90  days.  Tlu!  ])ian  sball  b(!  con.si(l(!n!d 
approv(!(l  if  tb(!  Administrator  (!itb(!r 
a])j)rov(!.s  lb(!  |)lan  in  writing,  or  fails  to 
(li.sa|)j)rov(!  tlu!  |)lan  in  writing.  The  90- 
day  ])(!riod  sball  b(!gin  wb(!n  tin! 
Admini.strator  r(!ceiv(!.s  tbe  ])lan. 

(i)  An  owner  or  operator  may  r(!(|n(!.st 
aj)proval  frt)m  tbe  Administrator  for  a 
sit(!-.specific  monitoring  plan  to  account 
for  f)lT.site  nj)wind  .sonrc(!.s  or  onsite 
.sources  excln(k!d  under  §  63.640(g) 
according  to  the  requirements  in 
paragraphs  (i)(l)  through  (4)  of  this 
.section. 

(1)  The  owner  or  operator  shall 
prepare  and  submit  a  site-.specific 
monitoring  plan  and  receive  approval  of 
the  site-specific  monitoring  plan  prior  to 
using  the  near-field  source  alternative 
calculation  for  determining  Ac  provided 
in  paragraph  (i)(2)  of  this  section.  The 
site-specific  monitoring  plan  shall 
include,  at  a  minimum,  the  elements 
specified  in  paragraphs  (i)(l)(i)  through 
(v)  of  this  section. 

(i)  Identification  of  the  near-field 
source  or  sources.  For  onsite  sources, 
documentation  that  the  onsite  source  is 
excluded  under  §  63.640(g)  and 
identification  of  the  specific  provision 
in  §  63.640(g)  that  applies  to  the  source. 

(ii)  Location  of  the  additional 
monitoring  stations  that  shall  be  used  to 
determine  the  uniform  background 
concentration  and  the  near-field  source 
concentration  contribution. 

(iii)  Identification  of  the  fenceline 
monitoring  locations  impacted  by  the 
near-field  source.  If  more  than  one  near¬ 
field  source  is  present,  identify  for  each 
monitoring  location,  the  near  field 
source  or  sources  that  are  expected  to 
contribute  to  fenceline  concentration  at 
that  monitoring  location. 

(iv)  A  description  of  (including 
sample  calculations  illustrating)  the 
planned  data  reduction  and  calculations 
to  determine  the  near-field  source 
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concentration  contribution  for  each 
monitoring  location, 

(v)  If  more  frequent  monitoring  is 
proposed  or  if  a  monitoring  station  other 
than  a  passive  diffusive  tub  monitoring 
station  is  proposed,  provide  a  detailed 
description  of  the  measurement 
methods,  measurement  frequency,  and 
recording  frequency  proposed  for 
determining  the  uniform  background  or 
near-field  source  concentration 
contribution. 

(2)  When  an  approved  site-specific 
monitoring  plan  is  used,  the  owner  or 
operator  shall  determine  Ac  for 
comparison  with  the  9  pg/m-^  action 
level  using  the  requirements  sj)ecified 
in  ])aragraj)hs  (2)(i)  through  (iii)  of  this 
section. 

(i)  l‘'()r  each  monitoring  location, 
calculate  Ac^  using  the  following 
e(|natioii. 

Ac,  =  MCh)  M-’.S’,  I  Hi 

WlKin;: 

Acj  =  Tlie  loiiceliiK!  concentration,  corrected 
for  hackgronnd,  at  ineasnreinent  location 
i,  inicrograins  |)ercni)ic  inetcir  (gg/in-*). 
MfCi  =  The  measured  renceliiu! 

conccnit ration  at  nnuisurcnmnit  location  i, 
gg/niT 

NI''.Si  =  The  near-field  source  contrihnting 
concentration  at  ineasureinent  location  i 
determined  using  the  additional 
measuroinonts  and  calcidation 
procedures  included  in  the  site-specific 
monitoring  plan,  pg/m-h  For  monitoring 
locations  that  arc  not  included  in  the 
site-specific  monitoring  plan  as  impacted 
by  a  near-field  source,  use  NFSj  =  0  pg/ 
m3. 

UB  =  The  uniform  background  concentration 
determined  using  the  additional 
measurements  specified  included  in  the 
site-specific  monitoring  plan,  pg/m^.  If 
no  additional  measurement  location  is 
specified  in  the  site-specific  monitoring 
plan  for  determining  the  uniform 
background  concentration,  use  UB  =  0 
pg/m3. 

(ii)  When  one  or  more  samples  for  the 
sampling  episode  are  below  the  method 
detection  limit  for  benzene,  adhere  to 
the  following  procedures: 

(A)  If  the  benzene  concentration  at  the 
monitoring  location  used  for  the 
uniform  background  concentration  is 
below  detection,  the  owner  or  operator 
shall  use  zero  for  UB  for  that  monitoring 
period. 

(B)  If  the  benzene  concentration  at  the 
monitoring  location(s)  used  to 
determine  the  near-field  source 
contributing  concentration  is  below 
detection,  the  owner  or  operator  shall 
use  zero  for  the  monitoring  location 
concentration  when  calculating  NFSi  for 
that  monitoring  period. 

(C)  If  a  fenceline  monitoring  location 
sample  result  is  below  the  method 
detection  limit,  the  owner  or  operator 


shall  use  the  method  detection  limit  as 
the  sample  result. 

(iii)  Determine  Ac  for  the  monitoring 
period  as  the  maximvun  value  of  Ac; 
from  all  of  the  fenceline  monitoring 
locations  for  that  monitoring  period. 

(3)  The  site-specific  monitoring  plan 
shall  be  submitted  and  approved  as 
described  in  paragraphs  (i)(3)(i)  through 

(iv)  of  this  section. 

(i)  The  site-specific  monitoring  plan 
must  be  submitted  to  the  Administrator 
for  approval. 

(ii)  The  site-specific  monitoring  plan 
shall  al.so  he  submitted  to  the  following 
address:  IJ.S.  Ihivironmental  Protection 
Agency,  Office  of  Air  Quality  Planning 
and  Standards,  Sector  Policies  and 
Programs  Division,  U.S.  FiPA  Mailroom 
(Pi 43-01),  Attention:  KefiiKuy  Sector 
head,  100  T.W.  Alexander  Drive, 
K(!.search  Triangle  Park,  NO  27711. 
I'ilectronic  copies  in  lien  of  hard  co|)ies 
may  also  he  snhmilted  to  re/ine/yr/K") 

djXJ.f^OV. 

(iii)  The  Administrator  shall  a|)prove 
or  disapprove  the  plan  in  00  days.  The 
plan  shall  he  considered  a])i)roved  if  the 
Administrator  either  ai)])rove.s  the  i)lan 
in  writing,  or  fails  to  disajjprove  the 
plan  in  writing.  The  00-day  period  shall 
begin  when  the  Administrator  receives 
the  plan. 

(iv)  If  the  Administrator  finds  any 
deficiencies  in  the  site-specific 
monitoring  plan  and  disapproves  the 
plan  in  writing,  the  owner  or  operator 
may  revise  and  resubmit  the  site- 
specific  monitoring  plan  following  the 
requirements  in  paragraphs  (i)(3)(i)  and 

(ii)  of  this  section.  The  90-day  period 
starts  over  with  the  resubmission  of  the 
revised  monitoring  plan. 

(4)  The  approval  by  the  Administrator 
of  a  site-specific  monitoring  plan  will  be 
based  on  the  completeness,  accuracy 
and  reasonableness  of  the  request 
process  for  a  site-specific  monitoring 
plan.  Factors  that  the  EPA  will  consider 
in  reviewing  the  request  for  a  site- 
specific  monitoring  plan  include,  but 
are  not  limited  to,  those  described  in 
paragraphs  (i)(4)(i)  through  (v)  of  this 
section. 

(i)  The  identification  of  the  near-field 
source  or  sources.  For  onsite  sources, 
the  documentation  provided  that  the 
onsite  source  is  excluded  under 

§  63.640(g). 

(ii)  The  monitoring  location  selected 
to  determine  the  uniform  background 
concentration  or  an  indication  that  no 
uniform  background  concentration 
monitor  will  be  used. 

(iii)  The  location(s)  selected  for 
additional  monitoring  to  determine  the 
near-field  source  concentration 
contribution. 


(iv)  The  identification  of  the  fenceline 
monitoring  locations  impacted  by  the 
near-field  source  or  sources. 

(v)  The  appropriateness  of  the 
planned  data  reduction  and  calculations 
to  determine  the  near-field  source 
concentration  contribution  for  each 
monitoring  location. 

(vi)  If  more  frequent  monitoring  is 
propo.sed  or  if  a  monitoring  station  other 
than  a  passive  diffusive  tub  monitoring 
.station  is  proposed,  the  adequacy  of  the 
description  of  the  measurement 
methods,  measurement  frequency,  and 
recording  frequency  proposed  and  the 
ade(juacy  of  the  rationale  for  u.sing  the 
alternative  monitoring  frequency  or 
method. 

(j)  The  owner  or  operator  shall 
comply  with  the  a|)|)li(:ahle 
re(:ordkee|)ing  and  re])orting 
re(|nirement.s  in  ^  (i.'l.ti.l.llh)  and  (i). 

■  30.  .Section  63. 660  is  added  to  read  as 
follows: 

§  63.660  Storage  vessel  provisions. 

On  and  after  the  a])plicahle 
compliance  date  for  :i  Uroiq)  1  storage; 
v(;s.sel  located  at  a  new  or  existing 
source  as  sjjecified  in  ^(>3. 640(h),  the 
owner  or  operator  of  a  Uronj)  1  storage 
v(;.s.sel  that  is  part  of  a  new  or  exi.sting 
source  shall  comply  with  the 
requirements  in  .suh{)art  WW  or  snhpart 
.SS  of  this  part  according  to  the 
requirements  in  paragraphs  (a)  through 
(i)  of  this  .section. 

(a)  As  used  in  this  section,  all  terms 
not  defined  in  §63.641  shall  have  the 
meaning  given  them  in  subpart  A, 
subpart  WW,  or  subpart  SS  of  this  part. 
The  definitions  of  “Group  1  storage 
vessel”  (item  2)  and  “storage  vessel”  in 
§  63.641  shall  apply  in  lieu  of  the 
definition  of  “storage  vessel”  in 
§63.1061. 

(1)  An  owner  or  operator  may  use 
good  engineering  judgment  or  test 
results  to  determine  the  stored  liquid 
weight  percent  total  organic  HAP  for 
purposes  of  group  determination.  Data, 
assumptions,  and  procedures  used  in 
the  determination  shall  be  documented. 

(2)  When  an  owner  or  operator  and 
the  Administrator  do  not  agree  on 
whether  the  annual  average  weight 
percent  organic  HAP  in  the  stored  liquid 
is  above  or  below  4  percent  for  a  storage 
vessel  at  an  existing  source  or  above  or 
below  2  percent  for  a  storage  vessel  at 

a  new  source,  an  appropriate  method 
(based  on  the  type  of  liquid  stored)  as 
published  by  EPA  or  a  consensus-based 
standards  organization  shall  be  used. 
Consensus-based  standards 
organizations  include,  but  are  not 
limited  to,  the  following:  ASTM 
International  (100  Barr  Harbor  Drive, 
P.O.  Box  CB700,  West  Conshohocken, 
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Pennsylvania  19428-B2959,  (800)  262- 
1373,  http://www.astm.org],  the 
American  National  Standards  Institute 
(ANSI,  1819  L  Street  NW.,  6th  Floor, 
Washington,  DC  20036,  (202)  293-8020, 
http://www.ansi.org),  the  American  Gas 
Association  (AGA,  400  North  Gapitol 
Street  NW.,  4th  Floor,  Washington,  DG 
20001,  (202)  824-7000,  http:// 
u^ww. aga.org),  the  American  Society  of 
Mechanical  Engineers  (ASME,  Three 
Park  Avenue,  New  York,  NY  10016- 
5990,  (800)  843-2763,  http:// 
www.asme.org),  the  American 
Petroleum  Institute  (API,  1220  L  Street 
NW.,  Washington,  DG  20005-4070, 

(202)  682-8000,  http://www.api.org), 
and  the  North  American  Energy 
Standards  Board  (NAESB,  801  Travis 
Street,  Suite  1675,  Houston,  TX  77002, 
(713)  356-0060,  http://www.naesb.org). 

(b)  In  addition  to  the  options 
presented  in  §§63.1063(a)(2)(vii)(A), 
63.1063(a)(2)(vii)(B),  and  63.1064,  an 
external  floating  roof  storage  vessel  may 
comply  with  §  63.1063(a)(2)(vii)  using  a 
flexible  enclosure  system  as  described 
in  item  6  of  Appendix  I:  Acceptable 
Gontrols  for  Slotted  Guidepoles  Under 
the  Storage  Tank  Emissions  Reduction 
Partnership  Program  (available  at  http:// 
www.epa.gov/ttn/atw/petrefine/ 
petrefpg.html). 

(c)  For  the  purposes  of  this  subpart, 
references  shall  apply  as  specified  in 
paragraphs  (c)(1)  through  (6)  of  this 
section. 

(1)  All  references  to  “the  proposal 
date  for  a  referencing  subpait”  and  “the 
proposal  date  of  the  referencing 
subpart”  in  subpart  WW  of  this  part 
mean  June  30,  2014. 

(2)  All  references  to  “promulgation  of 
the  referencing  subpart”  and  “the 
promulgation  date  of  the  referencing 
subpart”  in  subpart  WW  of  this  part 
mean  [THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER]. 

(3)  All  references  to  “promulgation 
date  of  standards  for  an  affected  source 
or  affected  facility  under  a  referencing 
subpart”  in  subpart  SS  of  this  part  mean 
(THE  DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER]. 

(4)  All  references  to  “the  proposal 
date  of  the  relevant  standard  established 
pursuant  to  CAA  section  112(f)”  in 
subpart  SS  of  this  part  mean  June  30, 
2014. 

(5)  All  references  to  “the  proposal 
date  of  a  relevant  standard  established 
jnirsuant  to  C^AA  section  112(d)”  in 
suhpart  SS  of  this  part  mean  July  14, 
1994. 

(6)  All  references  to  the  “required 
c:ontrol  efficiency”  in  subpart  SS  of  this 
part  mean  reduction  of  organic  HAP 


emissions  by  95  percent  or  to  an  outlet 
concentration  of  20  ppmv. 

(d)  For  an  existing  storage  vessel  fixed 
roof  that  meets  the  definition  of  Group 

1  storage  vessel  (item  2)  in  §63.641  but 
not  the  definition  of  Group  1  storage 
vessel  (item  1)  in  §63.641,  the 
requirements  of  §  63.1062  do  not  apply 
until  the  next  time  the  storage  vessel  is 
completely  emptied  and  degassed,  or 
[THE  DATE  10  YEARS  AFTER 
PUBLIGATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  whichever  occurs  first. 

(e)  Failure  to  perform  inspections  and 
monitoring  required  by  this  section 
shall  constitute  a  violation  of  the 
applicable  standard  of  this  subpart. 

(f)  References  in  §  63.1066(a)  to  initial 
startup  notification  requirements  do  not 
apply. 

(g)  References  to  the  Notification  of 
Gompliance  Status  in  §  63.999(b)  mean 
the  Notification  of  Gompliance  Status 
remiired  by  §  63.655(f). 

(h)  References  to  the  Periodic  Reports 
in  §§  63.1066(b)  and  63.999(c)  mean  the 
Periodic  Report  required  by  §  63.655(g). 

(i)  Owners  or  operators  electing  to 
comply  with  the  requirements  in 
subpart  SS  of  this  part  for  a  Group  1 
storage  vessel  must  comply  with  the 
requirements  in  paragraphs  (c)(1) 
through  (3)  of  this  section. 

(1)  If  a  flare  is  used  as  a  control 
device,  the  flare  shall  meet  the 
requirements  of  §  63.670  instead  of  the 
flare  requirements  in  §  63.987. 

(2)  If  a  closed  vent  system  contains  a 
bypass  line,  the  owner  or  operator  shall 
comply  with  the  provisions  of  either 
§63.985(a)(3)(i)  or  (ii)  for  each  closed 
vent  system  that  contains  bypass  lines 
that  could  divert  a  vent  stream  to  the 
atmosphere.  Use  of  the  bypass  at  any 
time  to  divert  a  Group  1  storage  vessel 
to  the  atmosphere  is  an  emissions 
standards  violation.  Equipment  such  as 
low  leg  drains  and  equipment  subject  to 
§  63.648  are  not  subject  to  this 
paragraph. 

(3)  If  storage  vessel  emissions  are 
routed  to  a  fuel  gas  system  or  process, 
the  fuel  gas  system  or  process  shall  be 
operating  at  all  times  when  regulated 
emissions  are  routed  to  it.  The 
exception  in  paragraph  §  63.984(a)(1) 
does  not  apply. 

■  31.  Section  63.661  is  added  to  read  as 
follows: 

§  63.661  Alternative  means  of  emission 
limitation:  Monitoring  equipment  leaks 
using  optical  gas  imaging. 

(a)  Appiicabihty.  The  owner  or 
operator  may  only  use  an  oj)tical  gas 
imaging  instrument  to  screen  for  leaking 
o(juipment,  as  required  by  §63.648,  if 
the  requirements  in  paragraphs  (a)(1) 
through  (3)  of  this  section  are  met. 


(1)  The  owner  or  operator  may  only 
use  the  optical  gas  imaging  instrument 
as  an  alternative  to  provisions  in 

§  63.648  that  would  otherwise  require 
monitoring  according  to  §  60.485(b)  or 
§  63.180(b)(1)  through  (5),  as  applicable. 
The  owner  or  operator  shall  continue  to 
comply  with  all  other  requirements  in 
§63.648  (e.g.,  weekly  inspections  of 
pumps;  for  relief  valves,  installation  of 
a  device  that  is  capable  of  identifying 
and  recording  the  time  and  duration  of 
each  pressure  release,  if  applicable; 
sampling  connection  system 
requirements). 

(2)  The  owner  or  operator  must  be  in 
compliance  with  the  fenceline 
monitoring  provisions  of  §  63.658. 

(3)  The  optical  gas  imaging 
instrument  must  be  able  to  meet  all  of 
the  criteria  and  requirements  specified 
in  part  60,  Appendix  K  of  this  chapter, 
and  the  owner  or  operator  shall  conduct 
monitoring  according  to  part  60, 
Appendix  K  of  this  chapter. 

(b)  Compliance  requirements.  The 
owner  or  operator  shall  meet  the 
requirements  of  paragraphs  (b)(1) 
through  (3)  of  this  section. 

(1)  The  owner  or  operator  shall 
identify  the  equipment  and  process 
units  for  which  the  optical  gas  imaging 
instrument  will  be  used  to  identify 
leaks. 

(2)  The  owner  or  operator  shall  repair 
leaking  equipment  as  required  in  the 
applicable  section  of  part  60,  subpart 
VV  of  this  chapter  or  subpart  H  of  this 
part. 

(3)  Monitoring  to  confirm  repair  of 
leaking  equipment  must  be  conducted 
using  the  procedures  referenced  in 
paragraph  (a)(2)  of  this  section. 

(c)  Recordkeeping.  The  owner  or 
operator  shall  comply  with  the 
applicable  requirements  in  §  63.655(i). 

■  32.  Section  63.670  is  added  to  read  as 
follows: 

§  63.670  Requirements  for  flare  control 
devices. 

On  or  before  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLIGATION 
OF  THE  FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER],  the 
owner  or  operator  of  a  flare  used  as  a 
control  device  for  an  emission  point 
subject  to  this  subpart  shall  meet  the 
applicable  requirements  for  flares  as 
specified  in  paragraphs  (a)  through  (q) 
of  this  section  and  the  applicable 
requirements  in  §  63.671 .  The  owner  or 
operator  may  elect  to  comply  with  the 
requirements  of  paragraph  (r)  of  this 
s(!ction  in  lieu  of  the  requirements  in 
paragraphs  (d)  through  (f)  of  this 
sec:tion,  as  aj)plical)le. 

(a)  Ualogenated  vent  streams.  The 
owner  or  operator  shall  not  use  a  flare 
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to  control  halogenated  vent  streams  as 
defined  in  §63.641. 

(b)  Pilot  flame  presence.  The  owner  or 
operator  shall  operate  each  flare  with  a 
pilot  flame  present  at  all  times  when 
regulated  material  is  routed  to  the  flare. 
The  pilot  system  must  be  equipped  with 
an  automated  device  to  relight  the  pilot 
if  extinguished.  The  owner  or  operator 
.shall  monitor  for  the  presence  of  a  pilot 
flame  as  specified  in  paragraph  (g)  of 
this  section. 

(c)  Visible  emissions.  Each  flare  must 
be  designed  for  and  operated  with  no 
visible  emissions,  except  for  periods  not 
to  exceed  a  total  of  5  minutes  during 
any  2  consecutive  hours.  The  owner  or 


Where: 

Vmax  =  Maximum  allowed  flare  tip  velocity, 
ft/sec. 

NHVvg  =  Net  heating  value  of  flare  vent  gas, 
as  determined  by  paragraph  (1)(4)  of  this 
section,  Btu/scf. 

1,212  =  Constant. 

850  =  Constant. 

(e)  Target  combustion  zone  gas 
properties.  For  each  flare,  the  owner  or 
operator  shall  comply  with  the 
applicable  requirements  in  either 
paragraph  (e)(1),  (2),  or  (3)  of  this 
section.  The  owner  or  operator  may 
elect  to  comply  with  any  of  these 
applicable  requirements  at  any  time 
(e.g.,  may  elect  to  comply  with  the 
requirements  in  paragraph  (e)(1)  during 
certain  flow  conditions  and  comply 
with  the  requirements  in  paragraph 
(e)(2)  or  (e)(3)  under  different  flow 
conditions)  provided  that  the  owner  or 
operator  has  the  appropriate  monitoring 
equipment  to  determine  compliance 
with  the  specified  requirement. 

(1)  The  net  heating  value  of  flare 
combustion  zone  gas  (NHVcz)  must  be 
greater  than  or  equal  to  the  target  values 
in  paragraphs  (e)(l)(i)  or  (ii),  as 
applicable,  when  regulated  material  is 
being  routed  to  the  flare.  The  owner  or 
operator  .shall  monitor  and  calculate 
NHVf/  as  specified  in  paragraph  (m)  of 
this  section. 

(1)  For  flares  meeting  all  three 
requirements  in  paragraph  (o)(4)  of  this 
.section,  the  target  NllVt/  value  is  380 
Hriti.sh  thermal  units  per  .standard  cubic 
feet  (13tu/.scf). 

(ii)  For  all  flares  other  than  those 
meeting  all  three  recpiiremeuts  in 
paragraph  (e)(4)  of  this  .section,  the 
target  Nil  Vi-,  value  is  270  Htu/.scf. 

(2)  The  lower  flammahility  limit  of 
the  combu.stion  zone  gas  (EFLi,)  must  be 


operator  shall  monitor  for  visible 
emi.s.sion.s  from  the  flare  as  specified  in 
paragraph  (b)  of  this  section. 

(d)  Flare  tip  velocity.  For  each  flare, 
the  owner  or  operator  .shall  comply  with 
either  paragraph  (d)(1)  or  (d)(2)  of  this 
section,  provided  the  appropriate 
monitoring  systems  are  in-place.  If  a 
total  hydrocarbon  analyzer  is  used  for 
compositional  analysis  as  allowed 
under  section  (j)(4)  of  this  section,  then 
the  owner  or  operator  must  comply  with 
paragraph  (d)(1)  of  this  section. 

(1)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  the  actual  flare  tip 
velocity  (Vtip)  must  be  less  than  60  feet 
per  second  when  regulated  material  is 


212 

850 


less  than  or  equal  to  the  target  values  in 
paragraphs  (e)(2)(i)  or  (ii),  as  applicable, 
when  regulated  material  is  being  routed 
to  the  flare.  The  owner  or  operator  shall 
monitor  and  calculate  LFLcz  as  specified 
in  paragraph  (m)  of  this  section. 

(i)  For  flares  meeting  all  three 
requirements  in  paragraph  (e)(4)  of  this 
section,  the  target  LFLcz  value  is  0.11 
volume  fraction. 

(ii)  For  all  flares  other  than  those 
meeting  all  three  requirements  in 
paragraph  (e)(4)  of  this  section,  the 
target  LFLcz  value  is  0.15  volume 
fraction. 

(3)  The  total  volumetric  fraction  of 
hydrogen  and  combustible  organic 
components  present  in  the  combustion 
zone  gas  (Ccz),  as  propane,  must  be 
greater  than  or  equal  to  the  target  values 
in  paragraphs  (e)(3)(i)  or  (ii),  as 
applicable,  when  regulated  material  is 
being  routed  to  the  flare.  The  owner  or 
operator  shall  monitor  and  calculate  Ccz 
as  specified  in  paragraph  (m)  of  this 
section. 

(i)  For  flares  meeting  all  three 
requirements  in  paragraph  (e)(4)  of  this 
section,  the  target  Ccz  value  is  0.23 
volume  fraction  as  propane. 

(ii)  For  all  flares  other  than  tho.se 
meeting  all  three  requirements  in 
paragraph  (e)(4)  of  this  section,  the 
target  Ccz  value  is  0.18  volume  fraction 
as  propane. 

(4)  More  stringent  combustion  zone 
gas  target  properties  apply  only  during 
those  flare  flow  periods  when  all  three 
conditions  in  paragraphs  (e)(4)(i) 
through  (iii)  simultaneou.sly  exi.st.  The 
owner  or  operator  shall  monitor  and 
calculate  hydrogen  and  cumulative 
olefin  combustion  zone  concentrations 
as  specified  in  piiragraph  (o)  of  this 
.section; 


being  routed  to  the  flare.  The  owner  or 
operator  .shall  monitor  V,ip  using  the 
procedures  specified  in  paragraph  (i) 
and  (k)  of  this  section. 

(2)  Vtip  must  be  less  than  400  feet  per 
.second  and  also  less  than  the  maximum 
allowed  flare  tip  velocity  (Vmax)  as 
calculated  according  to  the  following 
equation  at  all  times  regulated  material 
is  being  routed  to  the  flare.  The  owner 
or  operator  shall  monitor  V^p  using  the 
procedures  specified  in  paragraph  (i) 
and  (k)  of  this  section  and  monitor  gas 
composition  and  determine  NHVvg 
using  the  procedures  specified  in 
paragraphs  (j)  and  (1)  of  this  section. 


(i)  The  concentration  of  hydrogen  in 
the  combustion  zone  is  greater  than  1.2 
percent  by  volume. 

(ii)  The  cumulative  concentration  of 
olefins  in  the  combustion  zone  is  greater 
than  2.5  percent  by  volume. 

(iii)  The  cumulative  concentration  of 
olefins  in  the  combustion  zone  plus  the 
concentration  of  hydrogen  in  the 
combustion  zone  is  greater  than  7.4 
percent  by  volume. 

(f)  Target  dilution  parameters  for 
flares  with  perimeter  assist  air.  For  each 
flare  actively  receiving  perimeter  assist 
air,  the  owner  or  operator  shall  comply 
with  the  applicable  requirements  in 
either  paragraph  (f)(1),  (2),  or  (3)  of  this 
section  in  addition  to  complying  with 
the  target  combustion  zone  gas 
properties  as  specified  in  paragraph  (e) 
of  this  section.  The  owner  or  operator 
may  elect  to  comply  with  any  of  these 
applicable  requirements  at  any  time 
(e.g.,  may  elect  to  comply  with  the 
requirements  in  paragraph  (f)(1)  during 
certain  flow  conditions  and  comply 
with  the  requirements  in  paragraph 
(f)(2)  or  (f)(3)  under  different  flow 
conditions)  provided  that  the  owner  or 
operator  has  the  appropriate  monitoring 
equipment  to  determine  compliance 
with  the  specified  requirement. 

(1)  The  net  heating  value  dilution 
parameter  (NHV,iii)  must  be  greater  than 
or  equal  to  the  target  values  in 
j)aragraph.s  (f)(l)(i)  or  (ii),  as  applicable, 
when  regulated  material  is  being  routed 
to  the  Hare.  The  owner  or  operator  shall 
monitor  and  calculate  NIIVjhi  as 
specified  in  paragraph  (n)  of  this 
section. 

(i)  For  flares  meeting  all  three 
requirements  in  ])aragraph  (o)(4)  of  this 
section,  the  target  NllV,i,i  value  is  31 
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British  thermal  units  per  square  foot 
(Btu/ft2). 

(ii)  For  all  flares  other  than  those 
meeting  all  three  requirements  in 
paragraph  (e)(4)  of  this  section,  the 
target  NHVdii  value  is  22  Btu/ft^. 

(2)  The  lower  flammability  limit 
dilution  parameter  (LFLdn)  must  be  less 
than  or  equal  to  the  target  values  in 
paragraphs  (f)(2)(i)  or  (ii),  as  applicable, 
when  regulated  material  is  being  routed 
to  the  flare.  The  owner  or  operator  shall 
monitor  and  calculate  LFLdii  as  specified 
in  paragr^h  (n)  of  this  section. 

(i)  For  flares  meeting  all  three 
requirements  in  paragraph  (e)(4)  of  this 
section,  the  target  LFLdn  value  is  1.6 
volume  fraction  per  foot  (volume 
fraction/ft). 

(ii)  For  all  flares  other  than  those 
meeting  all  three  requirements  in 
paragraph  (e)(4)  of  this  section,  the 
target  LFLdii  value  is  2.2  volume 
fraction/ft. 

(3)  The  combustibles  concentration 
dilution  parameter  (Cdii)  must  be  greater 
than  or  equal  to  the  target  values  in 
paragraphs  (f)(3)(i)  or  (ii),  as  applicable, 
when  regulated  material  is  being  routed 
to  the  flare.  The  owner  or  operator  shall 
monitor  and  calculate  Cnn  as  specified 
in  paragraph  (n)  of  this  section. 

(i)  For  flares  meeting  all  throe 
requirements  in  paragrajdi  (e)(4)  of  this 
section,  tlie  tiirget  C^nii  value  is  0.01.') 
volume  iraction-ft. 

(ii)  I'or  all  flares  other  than  those 
meeting  all  three  re(|nirements  in 
paragra|)h  (e)(4)  ol  this  section,  tlie 
target  (i,,  value  is  0.012  volume  Iraction 
It. 

(g)  I'ilol  IldiiK;  mom/ormg.  ’t  he  owner 
or  operator  shall  contimionsly  monitor 
till!  presence  of  the  |)ilot  ilamefs)  using 
a  device  (inclnding,  lint  not  limited  to, 
a  thermocouple,  ultraviolet  heam 
.sen.sor,  or  infrared  sensor)  capahle  of 
detecting  that  the  jiilot  ilamels)  is 
pre.sent. 

(h)  Visible  (;missi<)iis  ;//o;j/7o/7/ig.  't  he 
owner  or  operator  shall  monitor  visible 
emissions  while  regulated  materials  are 
vented  to  the  flare.  An  initial  visihle 
emissions  demonstration  must  he 
conducted  using  an  oh.servation  period 
of  2  hours  using  Method  22  at  40  (3''K 
part  60,  Appendix  A-7.  Snhseqnenl 
visihle  emis.sions  observations  mu.st  he 
conducted  at  a  minimum  of  once  j)er 
day  using  an  observation  period  of  5 
minutes  using  Method  22  at  40  part 
60,  Appendix  A-7.  If  at  any  time  the 
owner  or  operator  .sees  visible 
emissions,  even  if  the  minimum 
required  daily  visible  emission 
monitoring  has  already  been  performed, 
the  owner  or  operator  shall  immediately 
begin  an  observation  period  of  5 
minutes  using  Method  22  at  40  CFR  part 


60,  Appendix  A-7.  If  visible  emissions 
are  observed  for  more  than  one 
continuous  minute  during  any  5-minute 
observation  period,  the  observation 
period  using  Method  22  at  40  CFR  part 
60,  Appendix  A-7  must  be  extended  to 
2  hours. 

(i)  Flare  vent  gas,  steam  assist  and  air 
assist  flow  rate  monitoring.  The  owner 
or  operator  shall  install,  operate, 
calibrate,  and  maintain  a  monitoring 
system  capable  of  continuously 
measming,  calculating,  and  recording 
the  volumetric  flow  rate  in  the  flare 
header  or  headers  that  feed  the  flare.  If 
assist  air  or  assist  steam  is  used,  the 
owner  or  operator  shall  install,  operate, 
calibrate,  and  maintain  a  monitoring 
system  capable  of  continuously 
measming,  calculating,  and  recording 
the  volumetric  flow  rate  of  assist  air 
and/or  assist  steam  used  with  the  flare. 

If  pre-mix  assist  air  and  perimeter  assist 
are  both  used,  the  owner  or  operator 
shall  install,  operate,  calibrate,  and 
maintain  a  monitoring  system  capable  of 
separately  measuring,  calculating,  and 
recording  the  volumetric  flow  rate  of 
premix  assist  air  and  perimeter  assist  air 
used  with  the  flare. 

(1)  The  flow  rate  monitoring  .sy.stems 
must  he  able  to  correct  for  the 
t(!mperaturo  and  pressure  of  the  system 
and  output  parameters  in  standard 
conditions  (i.e.,  a  temperature  of  2()‘’C 
166 "F|  and  a  jiressure  of  1  atm).  The 
flare  vent  gas  flow  rate  monitoring 
.sy.stem(s)  most  also  he  able  to  onl|mt 
flow  in  actual  conditions  for  use  in  the 
flare  ti|)  velocity  calculation. 

(2)  Ma.ss  flow  monitors  may  he  used 
for  determining  volumetric  flow  rate  of 
flaid  vent  gas  jirovided  the  molecular 
weight  ol  tiu!  Hart!  vent  gas  is 
determined  using  compositional 
analysis  as  specified  in  paragra|)h  (j)  of 
this  .s(!clion  so  that  the  mass  flow  rale 
can  he  converl(;d  to  vohmutiric  flow  at 
standard  conditions  using  the  following 
e(|nat  ion. 

()  X  3X5.3 
MWt 

WIkmo: 

=  Volumetric  flow  rate,  sttnulard  cubic 
feet  per  .seexjud. 

Qinass  =  Mass  flow  rate,  ])ounds  ])or  second. 
38.5.3  =  Cionversion  factor,  .standard  cubic 
feet  per  pound-mole. 

MWt  =  Molecular  weight  of  the  gas  at  the 
flow  monitoring  location,  pounds  per 
pound-mole. 

(3)  Mass  flow  monitors  may  be  used 
for  determining  volumetric  flow  rate  of 
assist  air  or  assist  steam.  Use  equation 
in  paragraph  (i)(2)  of  this  section  to 
convert  mass  flow  rates  to  volumetric 
flow  rates.  Use  a  molecular  weight  of  18 


pounds  per  pound-mole  for  assist  steam 
and  use  a  molecular  weight  of  29 
pounds  per  pound-mole  for  assist  air. 

(4)  Continuous  pressure/temperature 
monitoring  system(s)  and  appropriate 
engineering  calculations  may  be  used  in 
lieu  of  a  continuous  volumetric  flow 
monitoring  systems  provided  the 
molecular  weight  of  the  gas  is  known. 

For  assist  steam,  use  a  molecular  weight 
of  18  pounds  per  pound-mole.  For  assist 
air,  use  a  molecular  weight  of  29  pounds 
per  pound-mole.  For  flare  vent  gas, 
molecular  weight  must  be  determined 
using  compositional  analysis  as 
specified  in  paragraph  (j)  of  this  section. 

(j)  Flare  vent  gas  composition 
monitoring.  The  owner  or  operator  shall 
determine  the  concentration  of 
individual  components  in  the  flare  vent 
gas  using  either  the  methods  provided 
in  paragraphs  (j)(l)  or  (j)(2)  of  this 
section,  to  assess  compliance  with  the 
operating  limits  in  paragraph  (e)  of  this 
section  and,  if  applicable,  paragraphs 
(d)  and  (f)  of  this  section.  Alternatively, 
the  owner  or  operator  may  elect  to 
directly  monitor  the  net  heating  value  of 
the  flare  vent  gas  following  the  methods 
provided  in  paragraphs  (j)(3)  of  this 
section  or  the  combustibles 
concentration  following  the  methods 
provided  in  ])aragraphs  ())(4)  of  this 
.s(!ction..  The  owner  or  oj)erator  electing 
to  (lir(!ctly  monitor  the  net  lujaling  value 
of  the  flare  vcait  gas  nni.st  comply  with 
the  net  heating  value  opcualing  limits  in 
paragraph  (e)  and,  ii  applicable, 
|)aragraph  (fj  of  this  .s(tction.  The  owner 
or  o|)eralor  electing  to  directly  monitor 
the  comhnslihles  concimlralion  in  the 
Hare  vent  gas  mnsi  comply  with  the 
comi nisti hies  concentration  o|)eral ing 
limits  in  |)aragraph  (ej  and,  it 
applicable,  paragraph  (fj  of  this  .section, 
and  must  comply  with  the  maxinmm 
vcilocity  r(;(|nir(;m(Mits  in  |)aragraph 
(d)(  I  j  ol  this  .section. 

(1)  l'ixce|)l  as  provid(!d  in  paragraph 
(j)(,5)  of  this  S(!clion,  lln;  owinn’  or 
operator  shall  install,  o|)(!rat(c  calibrate, 
and  maintain  a  monitoring  system 
capahle  ol  Contimionsly  measuring  (i.e., 
at  least  once  every  15  minutes), 
calculating,  and  recording  the 
individual  c:omponent  concentrations 
jire.sent  in  the  flare  vent  gas. 

(2)  Lxce])t  as  provided  in  paragraph 

(j)(5)  of  this  .section,  the  owner  or 
operator  .shall  install,  operate,  and 
maintain  a  grab  sampling  .sy.stem 
capable  of  collecting  an  evacuated 
canister  sample  for  subsequent 
compositional  analysis  at  least  once 
every  eight  hours  while  there  is  flow  of 
regulated  material  to  the  flare. 
Subsequent  compositional  analysis  of 
the  samples  must  be  performed 
according  to  Method  18  of  40  CFR  part 
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60,  Appendix  A-6,  ASTM  D 194 5-03 
(Reapproved  2010)  (incorporated  by 
reference — see  §  63.14),  or  ASTM 
UOP539-12  (incorporated  by 
reference — see  §63.14). 

(3)  The  owner  or  operator  shall 
install,  operate,  calibrate,  and  maintain 
a  monitoring  system  capable  of 
continuously  measuring,  calculating, 
and  recording  NHVvg.  at  standard 
conditions. 

(4)  The  owner  or  operator  shall 
install,  operate,  calibrate,  and  maintain 
a  monitoring  system  capable  of 
continuously  measuring,  calculating, 
and  recording  total  hydrocarbon  content 
(as  propane)  as  a  surrogate  for 
combustibles  concentration. 

(5)  Direct  compositional  monitoring  is 
not  required  for  pipeline  quality  natural 
gas  streams.  In  lieu  of  monitoring  the 
composition  of  a  pipeline  quality 
natural  gas  stream,  the  following 
composition  can  be  used  for  any 
pipeline  quality  natural  gas  stream. 

(1)  93.2  volume  percent  (vol  %) 
methane. 

(ii)  3.2  vol  %  ethane. 

(iii)  0.6  vol  %  propane. 

(iv)  0.3  vol  %  butane. 

(v)  2.0  vol  %  hydrogen. 

(vi)  0.7  vol  %  nitrogen. 

(k)  CkilcAiIation  methods  for 
doloniiiiiinfi  compliance  with  \/,jp 
operating,  limits.  TIk;  owner  or  operator 
shall  determiiH!  V,,,,  (tn  a  1 .5-ininiil<! 
block  average  basis  according  to  the 
lol lowing  re(|iiirein(!nts. 

( I  j  The  owiKM  or  opiaalor  shall  use 
(lesi|>,n  ;ni(l  enf',ine(!i  ing  |)i  inci|)le.s  to 
(leleriniiie  the  iinohstmcted  cross 
sectional  area  of  the  Hare  ti|).  The 
iinohstriicted  cross  sectional  area  of  the 
ilai(!  tip  is  the  total  tip  area  that  v<;nt  g,as 
can  pa.ss  throng, h.  This  area  does  not 
include  any  st.ihility  tabs,  stahilily  rings, 
and  upper  steam  or  air  tnhes  hecans(; 
v(!nt  gas  does  not  exit  throng,h  them. 

(2)  I'lu!  owner  or  operator  shall 
determine  the  cnmnlativc!  vohnnetric 
riowol  vfint  gas  lor  (sach  1.5  iniimti! 
block  aviM'age  period  using  the  data  from 
the  continnons  flow  monitoring  system 
re(|nir(;d  in  paragraph  (i)  of  this  section 
according  to  the  following  recinirements, 
as  a))])licai)le. 

(ij  llse  .set  15-minule  lime  pru  iods 
starting  at  12  midnight  to  12:15  a.m., 
12:15  a.m.  to  12:30  a.m.  and  so  on 
concluding  at  1 1 :45  p.m.  to  midnight 
when  calculating  15-minuto  block 
average  flow  volumes. 

(ii)  If  continuous  pressure/ 
temperature  monitoring  system(s)  and 
engineering  calculations  are  used  as 
allowed  under  paragraph  (i)(4)  of  this 
section,  the  owner  of  operator  shall,  at 
a  minimum,  determine  the  15-minute 
block  average  temperature  and  pressure 


from  the  monitoring  system  and  use 
those  values  to  perform  the  engineering 
calculations  to  determine  the 
cumulative  flow  over  the  15 -minute 
block  average  period.  Alternatively,  the 
owner  or  operator  may  divide  the  15- 
minute  block  average  period  into  equal 
duration  subperiods  (e.g.,  three  5- 
minute  periods)  and  determine  the 
average  temperatme  and  pressure  for 
each  subperiod,  perform  engineering 
calculations  to  determine  the  flow  for 
each  subperiod,  then  add  the  volumetric 
flows  for  the  subperiods  to  determine 
the  cumulative  volumetric  flow  of  vent 
gas  for  the  15 -minute  block  average 
period. 

(3)  The  15-minute  block  average  V,ip 
shall  be  calculated  using  the  following 
equation. 

J/  = _ Q.  cum _ 

Area  X  900 

where: 

Viip  =  Flare  tip  velocity,  feet  per  second. 

Qcuin  =  Cumulative  volumetric  flow  over  15- 
minute  block  average  period,  actual 
cubic  feet. 

Area  =  Unobstructed  area  of  the  flare  tip, 
.s(|uare  feet. 

!)()()  =  Conversion  factor,  sec;onds  j)(ir  15- 
minute  block  average. 

(4)  If  tin;  owiHJr  or  operator  chooses  to 
comply  with  paragra|)h  ((l)(2)  of  this 
.siictioii,  the  owiKU'  or  o|)erator  shall  also 
determine  the  md  heating  value  of  the 
flare  vent  gas  following  the 
re(|nii(nnent.s  in  paragra|)h  (j)  and  (I)  of 
this  .section  and  caicniati;  V,„„„  using  the 
(;(piation  in  paragra|)h  (d)(2)  ol  this 
sftclion  in  mdei  to  com|)are  Vi,,,  to  V,„„k 
on  a  15  minute  block  average  basis. 

(I)  ( '.(dcnlation  methods  for 
del(n ininiii}',  flare  vmil  /;n.s  parameters. 
The  owmn  or  operator  shall  determine 
the  net  heating  value,  lower 
flammahilily  limit,  and/or  coinhnsi ihl(;s 
concentration  vent  gas  of  the  flare 
(NlIVvp,  I  .FI  ,vp,  and/or  ( Ivp.  r(!S|)ecliv(!ly) 
ha.s(!d  on  t In*  com|)o.sit ion  monitoring 
data  on  a  15  ininnte  block  av(!rage  basis 
according  to  tlu!  following  nupdrements. 

(1)  U.se  set  15-minnl(!  tiiiK!  periods 
starling  at  1 2  midnight  to  1 2:1 5  a.m., 
12:15  a.m.  tt)  12:30  a.m.  and  so  on 
concluding  at  11:45  ]).m.  to  midnight 
when  calcidating  15-minuto  block 
averages. 

(2)  When  a  continuous  monitoring 
system  is  used  to  determine  flare  vent 
gas  composition,  net  heating  value,  or 
total  hydrocarbon  content: 

(i)  Use  the  results  from  the  first 
sample  collected  during  an  event,  (for 
periodic  flare  vent  gas  flow  events)  for 
the  first  and  second  15-minute  block 
associated  with  that  event. 


(ii)  For  all  other  15-minute  block 
periods,  use  the  results  that  are 
available  from  the  most  recent  sample 
prior  to  the  15-minute  block  period  for 
that  15-minute  block  period.  For  the 
purpose  of  this  requirement,  use  the 
time  that  the  results  become  available 
rather  than  the  time  the  sample  was 
collected.  For  example,  if  a  sample  is 
collected  at  12:25  a.m.  and  the  analysis 
is  completed  at  12:38  a.m.,  the  results 
are  available  at  12:38  a.m.  and  these 
results  would  be  used  to  determine 
compliance  during  the  15-minute  block 
period  from  12:45  a.m.  to  1:00  a.m. 

(3)  When  grab  samples  are  used  to 
determine  flare  vent  gas  composition: 

(i)  Use  the  analytical  results  from  the 
first  grab  sample  collected  for  an  event 
for  all  15-minute  periods  from  the  start 
of  the  event  through  the  15-minute 
block  prior  to  the  15-minute  block  in 
which  a  subsequent  grab  sample  is 
collected. 

(ii)  Use  the  results  from  subsequent 
grab  sampling  events  for  all  1 5  minute 
periods  starting  with  the  15-minute 
block  in  which  the  sample  was  collected 
and  ending  with  the  15-minute  block 
prior  to  the  15-minute  block  in  which 
the  next  grab  sample  is  collected.  For 
the  purpo.se  of  this  requirement,  u.se  the 
tiiiK!  the  sample  was  colhicted  rather 
than  the  time  the  analytical  nxsnlts 
become  available. 

(4)  The  OWIKM'  or  operator  shall 
detiM'inine  NIIVv^.  from  (:om|)o.sitional 
analysis  data  hy  using  the  following 
equation.  If  the  ownin'  or  o|)erator  uses 
a  monitoi  ing  syst(nn(s)  (:a|)ahle  of 
continnonsly  measuring,  calculating, 
.'iml  recording,  Nl  I  Vv,.,  as  |irovided  in 
pai'ag,raph  (j)(3)  of  this  .section,  the 
owner  or  o|»erator  shall  use  the  Nl  I  V^j. 
as  determined  hy  the  coot innons  Nl  I Vv^. 
monitoi . 


II 

Nl/V  ^y.xNHV 

/  I 

Wlieri!: 

Nl  tVvj,  =  Net  liiiiil  ing  viihie  (if  lliire  vent  gas, 
tttu/.scf. 

i  =  liiiliviiliial  coiiipoiieiit  in  flare  vent  gas. 

n  =  Nnmlier  of  coinixineiits  in  Haro  vent  gas. 

Xj  =  (’.oncenirnlion  of  component  i  in  Hare 
vent  gas,  volume  fraction. 

Nil  Vi  =  Not  heating  value  of  component  i 

according  to  table  12  of  this  subpart,  8tu/ 
scf.  If  the  component  is  not  specified  in 
table  1 2  of  this  .subpart,  the  boats  of 
combustion  may  be  determined  using 
any  published  values  where  the  net 
enthalpy  per  mole  of  offgas  is  based  on 
combustion  at  25  °C  and  1  atmosphere 
(or  constant  pressure)  with  offgas  water 
in  the  gaseous  state,  but  the  standard 
temperature  for  determining  the  volume 
corresponding  to  one  mole  of  vent  gas  is 
20  °C. 
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(5)  The  owner  or  operator  shall 
calculate  LFLvg  using  the  following 
equation: 


When): 

I.M.vg  =  I-ower  flniniiinbility  limit  of  flare 
vent  gas,  vohune  fraction. 

11  =  Nviinher  of  com|)oiients  in  the  vent  gas. 
i  =  Individual  coin|)onent  in  the  vent  gas. 

X,  =  ('.oncentration  of  component  i  in  the  vent 
gas,  volume  percent  (vol  ‘Xi)- 
l.f'l.i  =  l.ower  flammahilily  limit  of 

com|)onenl  i  according  to  lahle  ^2  of  this 
snhparl,  vol  %.  If  the  com))onenl  is  not 
specified  in  tahle  12  of  this  snh])arl,  the 
owner  or  o))erator  shall  use  the  1,I''I. 
value  as  |mt)lished  in  Appendix  A  of 
flammahility  C.haract eristics  of 
(’.omhiistihle  (ia.ses  and  Vapors,  II..S. 
linrean  of  Mines,  Hidletin  (>27,  litti.'j 
(incorporated  by  reference — see  St>a.l4). 
All  inerts,  inclnding  nitrogen,  shall  he 
as.snmed  to  have  an  infinite  lower 
nammability  limit  (e.g.,  LFLn2  =  so 
that  XN2/ld'’LN2  =  0). 

(6)  The  owner  or  operator  shall 
calculate  Cvg  using  the  following 
equation.  If  the  owner  or  operator  uses 
a  total  hydrocarbon  analyzer,  the  owner 
or  operator  may  substitute  the 
term  in  the  following  equation  with  the 
total  volumetric  hydrocarbon 
concentration  present  in  the  flare  vent 
gas  (vol  %  as  propane),  and  the  owner 
or  operator  may  choose  to  ignore  the 
concentration  of  hydrogen  in  the  flare 
vent  gas. 


Cvg  =  Total  volumetric  fraction  of  hydrogen 
and  combustible  organic  components 
present  in  the  flare  vent  gas,  volume 
fraction.  For  the  pirrposes  of  Cvg,  carbon 
dioxide  is  not  considered  to  be  a 
combustible  organic  component,  but 


carbon  monoxide  may  be  included  in 
Cvg. 

n  =  Number  of  individual  combustible 
organic  components  in  flare  vent  gas. 
i  =  Individual  combustible  organic 
component  in  flare  vent  gas. 

Xi  =  Concentration  of  combustible  organic 
component  i  in  flare  vent  gas,  vol  %. 
CMNj  =  Ciarbon  mole  number  of  combustible 
organic  component  i  in  flare  vent  gas, 
mole  carbon  atoms  per  mole  of 
compound.  F.g.,  CMN  for  ethane  (tblh.) 
is  2;  CMN  for  j)ro])ane  ((oHh)  is  2. 

Xii  =  Concent  rat  ifni  of  hydrogen  in  flare  vent 
gas,  vol  %. 

lOO'Xi  =  Constant,  used  to  convert  volume 
))ercent  to  volume  fraction. 

(m)  Cdiciildlion  dicthods  for 
(Iclcndididfi  (:odil)dsliod  y.odo 
})(d(dd(;lors.  rlic  owner  or  opondor  sludl 
dolormino  llio  not  heating  value,  lower 
nannn;d)ility  liinil  and  comhnstihles 
concentration  of  the  comhnstion  /.one 
gas  (Nl  IVj.,,  and  C,,,  respectively) 

hcised  on  the  vent  gas  and  {i.ssist  gas  flow 
ndes  on  a  1. 5-1111111110  block  avenige  htisis 
according  to  the  following  reijiiirements. 
l‘'or  periods  when  there  is  no  assi.sl 
steam  flow  or  premix  assist  air  flow,  the 
combustion  zone  parameters  are  ecpial 
to  the  vent  gas  jiarameters. 

(1)  The  owner  or  operator  shall 
calculate  NHVez  using  the  following 
equation: 

= 

Where: 

NHVez  =  Net  heating  value  of  combustion 
zone  gas,  Btu/sef. 

NHVvg  =  Net  heating  value  of  flare  vent  gas 
for  the  15-minute  block  period,  Btu/sef. 
Qvg  =  Cumulative  volumetric  flow  of  flare 
vent  gas  during  the  15-minute  block 
period,  scf. 

Qs  =  Cumulative  volumetric  flow  of  total 
steam  during  the  15-minute  block 
period,  scf. 

Qa.premix  =  Cumulativo  volumetric  flow  of 
premix  assist  air  during  the  15-minute 
block  period,  scf. 

(2)  The  owner  or  operator  shall 
calculate  LFLcz  using  the  following 
equation: 


(£?,s  +  Q,  +  ft,.,,,,,,,. 


,  p,  _  lfl  X  (g  +  g,  +  g  „ ) 

LFL^ - 0 - 

Where: 

LFLc/  =  Lower  flammability  limit  of 

combustion  zone  gas,  volume  fraction. 

LFLvj.  =  Lower  flammability  limit  of  flare 
vent  gas  determined  for  the  15-minute 
block  period,  volume  fraction. 

Qvp  =  Cumulative  volumetric  flow  of  flare 
vent  gas  during  the  15-miimte  block 
])eriod,  .scf. 

Qs  =  Cuimdative  volumetric  flow  of  total 
steam  during  the  15-mimde  block 
))<)ri()d,  .scf. 

Qii.piriiiix  =  Cumulative  volumetric  flow  of 
|>remix  assist  air  during  the  1 5-miuule 
block  period,  scf. 

(B)  TIu!  owner  or  o|)endor  shall 

calculate  (i,,  using  the  following 

e(|u:dion: 

^  ^  'X  'T _ 

!(>>  +()+()  n 

VX,  vij  .V  n.f}rvniix  1 


Cc,  =  Comhnstihles  concentration  in  the 
combustion  zone  gas,  volume  fraction. 

Cvj.  =  Combustibles  concentration  of  flare 
vent  gas  determined  for  the  15-mimde 
block  period,  volume  fraction. 

Qvp  =  (humdative  volumetric  flow  of  flare 
vent  gas  during  the  15-minute  block 
period,  scf. 

Qs  =  Cumulative  volumetric  flow  of  total 
steam  during  the  15-minute  block 
period,  scf. 

Qa.premix  =  Cumulative  volumetric  flow  of 
premix  assist  air  during  the  15-minute 
block  period,  scf. 

(n)  Calculation  methods  for 
determining  dilution  parameters.  The 
owner  or  operator  shall  determine  the 
net  heating  value,  lower  flammability 
limit  and  combustibles  concentration 
dilution  parameters  (NHVdii,  LFLdii,  and 
Cdii,  respectively)  based  on  the  vent  gas 
and  perimeter  assist  air  flow  rates  on  a 
15 -minute  block  average  basis  according 
to  the  following  requirements  only 
during  periods  when  perimeter  assist  air 
is  used.  For  15-minute  block  periods 
when  there  is  no  cumulative  volumetric 
flow  of  perimeter  assist  air,  the  dilution 
parameters  do  not  need  to  be  calculated. 
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(1)  The  owner  or  operator  shall  calculate  NHVdii  using  the 
following  equation: 


a  xDiamxNHV^ 

vif  VI 


\C)  4  1"  I 

vjii  ,v  a.pn-mix  a./H’nnieler  / 


where : 


NHVdii 


NHVv,, 


Qv<, 


Diam 


Qs 

Qa, premix 


Net  heating  value  of  combustion  zone  gas,  Btu/ft^ 

Net  heating  value  of  flare  vent  gas  determined  for 
the  15-minute  block  period,  Btu/scf. 

Cumulative  volumetric  flow  of  flare  vent  gas  during 
the  15-minute  block  period,  scf . 

Effective  diameter  of  the  unobstructed  area  of  the 
flare  tip  for  flare  vent  gas  flow,  ft.  Use  the  area 
as  determined  in  paragraph  (k) (1)  of  this  section 

and  determine  the  diameter  as  Diam  =  2x^ Arealn; 

Cumulative  volumetric  flow  of  total  steam  during  the 
15-minute  block  period,  scf. 

Cumulative  volumetric  flow  of  premix  assist  air 
during  the  15-minute  block  period,  scf. 


Qa,perimiter  =  Cumulative  volumetric  flow  of  perimeter  assist  air 
during  the  15-minute  block  period,  scf 

(2)  The  owner  or  operator  shall  calculate  LFLdii  using  the 


following  equation: 


lfl,,  = 


^  Qs  Qa.premLx  Qa, perimeter  ) 

Q  X  Diam 


where : 

LFLdii 

=  Lower 

flammability 

limit 

of 

combustion  zone  gas 

LFLvg 

=  Lower 

flammability 

limit 

of 

flare  vent  gas 

determined  for  the  15-minute  block  period,  volume 
fraction . 


36980 


Federal  Register  /  Vol.  79,  No.  1 ZT)  /  Monday,  ]imo  90,  2()14/l’roj)os(;(l  Rul(!s 


Qvg  =  Cumulative  volumetric  flow  of  flare  vent  qas  during 

the  15-minute  block  period,  scf . 

Diam  =  Effective  diameter  of  the  unobstructed  area  of  the 

flare  tip  for  flare  vent  gas  flow,  ft.  Use  the  area 
as  determined  in  paragraph  (k) (1)  of  this  section 

and  determine  the  diameter  as  Diam  -2x ^ Area/ n 

Qs  =  Cumulative  volumetric  flow  of  total  steam  during  the 

15-minute  block  period,  scf. 

Qa, premix  =  Cumulative  volumetric  flow  of  premix  assist  air 
during  the  15-minute  block  period,  scf. 

Qa.perimiter  =  Cumulative  volumetric  flow  of  perimeter  assist  air 
during  the  15-minute  block  period,  scf. 

(3)  The  owner  or  operator  shall  calculate  Can  using  the 

following  equation: 


C,u  = 


Q^,^xDiamxC^,^ 

Qs  Qa.premix  Qa, perimeter  , 


where : 


Ccz  =  Combustibles  concentration  in  the  combustion  zone 

gas,  volume  fraction. 

Cvg  =  Combustibles  concentration  of  flare  vent  gas 

determined  for  the  15 -minute  block  period,  volume 
fraction. 


Qvg  =  Cumulative  volumetric  flow  of  flare  vent  gas  during 

the  15-minute  block  period,  scf. 

Diam  =  Effective  diameter  of  the  unobstructed  area  of  the 

flare  tip  for  flare  vent  gas  flow,  ft.  Use  the  area 
as  determined  in  paragraph  (k) (1)  of  this  section 

and  determine  the  diameter  as  Diam -lx  ^  Area/ k 


Qs  =  Cumulative  volumetric  flow  of  total  steam  during  the 

15-minute  block  period,  scf. 

Qa.premix  =  Cumulative  volumetric  flow  of  premix  assist  air 
during  the  15-minute  block  period,  scf. 

Qa, perimeter  =  Cumulative  voltimetric  flow  of  perimeter  assist  air 
during  the  15-minute  block  period,  set. 


(o)  Special  provisions  for  assessiiif; 
olefins  and  hydrogen  combustion  zone 


concentrations.  Tlie  owner  or  operator 
shall  determine  the  olefins  and 


hytlrogen  content  of  the  flare  vent  gas 
and  calculate  the  comhustion  zone 
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coiUHMitrations  lor  the  jjiirposes  of 
as.sessing  the  criteria  in  })aragraj)h  (e)(4) 
of  this  section  on  a  15-niinute  l)lock 
average  according  to  tfie  following 
nujnirements. 

(1)  Tlie  olefins  concentration  shall  bo 
determined  as  the  cumidativo  sum  of 
the  following  flare  gas  constituents; 
ethylene,  acetylene,  propylene, 
propadiene,  all  isomers  of  n-  or  iso¬ 
butene,  and  all  isomers  of  butadiene. 

(2)  If  individual  component 
concentrations  are  determined  following 
the  methods  specified  in  paragraphs 
(j)(l)  or  (j)(2)  of  this  section,  the 
measured  vent  gas  concentrations  shall 
be  used  to  determine  the  hydrogen, 
olefins,  and  hydrogen  plus  olefins 
concentration  in  the  combustion  zone 
using  the  following  general  equation. 

The  methods  specified  in  paragraphs 
(1)(1)  through  (3)  of  this  section,  as 
applicable,  shall  be  used  to  assign  the 
vent  gas  concentration  results  to  a 
specific  15-minute  block  period. 

A 

(2,K  +  2,  +  Qa  prtmlx  ) 

Where: 

Aez  =  Concentration  of  target  compound(s) 

“A”  (representing  either  the  olefins 
concentration,  the  hydrogen 
concentration,  or  the  sum  of  the  olefins 
and  hydrogen  concentration)  in  the 
combustion  zone  gas,  volume  fraction. 

Avg  =  Concentration  of  target  compound(s) 
“A”  (representing  either  the  olefins 
concentration,  the  hydrogen 
concentration,  or  the  sum  of  the  olefins 
and  hydrogen  concentration)  in  the  flare 
vent  gas  determined  for  the  15-minute 
block  period,  volume  fraction. 

Qvg  =  Cumulative  volumetric  flow  of  flare 
vent  gas  during  the  15-minute  block 
period,  scf. 

Qs  =  Ciumulative  volumetric  flow  of  total 
steam  during  the  1 5-minuto  block 
))oriod,  .scf. 

=  Cumulative  volumetric  flow  of 
premix  assist  air  during  the  15-minute 
l)lo(:k  ))(!riod,  scf. 

(3)  If  Nl  1  Vvg  or  total  hydrocarbon 
monitoring  systmns  am  uscul  as 
provided  in  ])aragraj)b.s  (j)(3)  or  (j)(4)  of 
Ibis  section,  llu;  owiku’  or  operator  may 
elect  If)  determiue  the  hydrogen  and 
olefins  concentrations  using  any  of  the 
following  methods. 

(i)  The  owner  or  operator  may  elect  to 
assume  the  hydrogen  concentration,  the 
olefins  concentration,  and  the  olefins 
|)lu.s  hydrogen  ct)ncenlralion  in  the 
comhustion  /.one  gas  exceed  all  three 
criteria  in  (e)(4)  at  all  times  without 
making  sj)ecific  measurements  of  olefins 
or  hydrogen  concentrations. 

(ii)  The  owner  or  operator  may  elect 
to  use  process  knowledge  and 
engineering  calculations  to  determine 


the  highest  Hare  vent  gas  concentrations 
of  olefins  and  hydrogen  that  can 
reasonably  be  expected  to  be  discharged 
to  the  flare  and  the  highest 
concentration  of  olefins  plus  hydrogen 
that  can  reasonably  be  expected  to  be 
discharged  to  the  flare  while  the  flare 
vent  gas  concentrations  exceed  the 
target  combustion  zone  concentrations 
in  paragraphs  (e)(4)(i)  and  (ii)  of  this 
section  at  the  same  time.  The  owner  or 
operator  shall  take  daily  flare  vent  gas 
samples  for  fourteen  days  or  for  7  flaring 
events,  whichever  results  in  the  greatest 
number  of  grab  samples  to  verify  that 
the  calculated  values  are  representative 
of  the  highest  concentrations  that 
reasonably  be  expected  to  be  discharged 
to  the  flare. 

(A)  If  the  highest  flare  vent  gas 
concentrations  of  olefins,  hydrogen,  and 
olefins  plus  hydrogen  that  can 
reasonably  be  expected  to  be  discharged 
to  the  flare  do  not  exceed  all  three 
combustion  zone  concentration  criteria 
in  paragraph  (e)(4)  of  this  section,  for 
example,  if  the  flare  does  not  service 
any  process  units  that  contain  olefins, 
then  the  engineering  assessment  is 
sufficient  to  document  that  all  three 
criteria  in  paragraph  (e)(4)  of  this 
section  are  not  met  and  that  the  more 
stringent  operating  limits  do  not  apply 
at  any  time. 

(B)  If  the  highest  flare  vent  gas 
concentrations  of  olefins,  hydrogen,  and 
olefins  plus  hydrogen  that  can 
reasonably  be  expected  to  be  discharged 
to  the  flare  exceed  all  three  combustion 
zone  concentration  criteria  in  paragraph 
(e)(4),  then  the  owner  or  operator  will 
use  the  concentrations  determined  from 
the  engineering  analysis  as  the  vent  gas 
concentrations  that  exist  in  the  vent  gas 
at  all  times  and  use  the  equation  in 
paragraph  (o)(2)  of  this  section  to 
determine  the  combustion  zone 
concentrations  of  olefins. 

((])  If  the  operation  of  process  units 
connected  to  the  flares  change  or  new 
connections  are  made  to  the  flare  and 
these  changes  can  reasonably  be 
exp(!cted  to  alter  the  liigbe.st  vent  gas 
(:onc(!nlralions  of  olefins,  hydrogen, 
and/or  olefins  pins  hydrogen  received 
hy  the  flare,  a  new  engineering 
a.sse.ssment  and  .sam|)ling  ))eriod  for 
verification  will  he  conducted  following 
the  recpiiremenis  of  paragraph  (o)(3)(ii) 
of  this  section. 

(p)  /‘7on.“  ntoiiiloring  records.  The 
owner  or  operator  shall  keej)  the  records 
specified  in  ^  ()3.(i55(i)(‘)). 

((|)  l{(;porliiif’.  The  owner  or  operator 
shall  c.omply  with  the  rej)orting 
recpiirements  specified  in 
§()3.r)55(g)(11). 

(r)  Alternative  nieans  of  emissions 
limitation.  An  owner  or  o})erator  may 


nupiesl  ajiproval  from  the  Administrator 
for  site-specific  operating  limits  that 
shall  apply  specifically  to  a  seh)cted 
flare.  Site-specific  operating  limits 
include  alternative  threshold  values  for 
the  parameters  specified  in  paragraphs 
(d)  through  (f)  of  this  section  as  well  as 
threshold  values  for  operating 
parameters  other  than  those  specified  in 
paragraphs  (d)  through  (f)  of  this 
section.  The  owner  or  operator  must 
demonstrate  that  the  flare  achieves  96.5 
percent  combustion  efficiency  (or  98 
percent  destruction  efficiency)  using  the 
site-specific  operating  limits  based  on  a 
performance  test  as  described  in 
paragraph  (r)(l)  of  this  section.  The 
request  shall  include  information  as 
described  in  paragraph  (r)(2)  of  this 
section.  The  request  shall  be  submitted 
and  followed  as  described  in  paragraph 
(r)(3)  of  this  section. 

(1)  The  owner  or  operator  shall 
prepare  and  submit  a  site-specific  test 
plan  and  receive  approval  of  the  site- 
specific  test  plan  prior  to  conducting 
any  flare  performance  test  intended  for 
use  in  developing  site-specific  operating 
limits.  The  site-specific  test  plan  shall 
include,  at  a  minimum,  the  elements 
specified  in  paragraphs  (r)(l)(i)  through 
(ix)  of  this  section.  Upon  approval  of  the 
site-specific  test  plan,  the  owner  or 
operator  shall  conduct  a  performance 
test  for  the  flare  following  the 
procedures  described  in  the  site-specific 
test  plan. 

(i)  The  design  and  dimensions  of  the 
flare,  flare  type  (air-assisted  only,  steam- 
assisted  only,  air-  and  steam-assisted, 
pressure-assisted,  or  non-assisted),  and 
description  of  gas  being  flared, 
including  quantity  of  gas  flared, 
frequency  of  flaring  events  (if  periodic), 
expected  net  beating  value  of  flare  vent 
gas,  minimum  total  steam  assist  rate. 

(ii)  Tbe  operating  conditions  (vent  gas 
compositions,  vent  gas  flow  rates  and 
assi.st  How  rates,  if  ap])licable)  likely  to 
1)0  encountered  by  the  Hare  during 
normal  operations  and  tbe  oj)erating 
conditions  for  the  test  period. 

(iii)  A  de.scri])tion  ot  (including 
.sample  calculations  illu.strating)  the 
planned  data  reduction  and  calculations 
to  determine  tbe  flare  combustion  or 
destruction  eliiciency. 

(iv)  .Site-specific  o|)erating  |)arameters 
to  be  monitored  continuously  during  the 
flare  |)erf()rmance  test.  These  parameters 
may  include  but  are  not  limited  to  vent 
gas  Ilow  rate,  steam  and/or  air  assist 
flow  rales,  and  Hare  vent  gas 
composition.  If  new  operating 
j)aramelers  are  j)roj)o.sed  for  u.se  other 
than  those  specified  in  j)aragraphs  (d) 
through  (0  of  this  sectir)n,  an 
explanation  of  the  relevance  of  the 
proposed  operating  parameter(s)  as  an 
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indicator  of  flare  combustion 
performance  and  why  the  alternative 
operating  parameter(s)  can  adequately 
ensure  that  the  flare  achieves  the 
required  combustion  efficiency. 

fv)  A  detailed  description  of  the 
measurement  methods,  monitored 
pollutant(s),  measurement  locations, 
measurement  frequency,  and  recording 
frequency  proposed  for  both  emission 
measurements  and  flare  operating 
parameters. 

(vi)  A  description  of  (including 
sample  calculations  illustrating)  the 
planned  data  reduction  and  calculations 
to  determine  the  flare  operating 
parameters. 

(vii)  The  minimum  number  and 
length  of  test  runs  and  range  of 
operating  values  to  be  evaluated  during 
the  performance  test.  A  sufficient 
number  of  test  runs  shall  be  conducted 
to  identify  the  point  at  which  the 
combustion/destruction  efficiency  of  the 
Hare  deteriorates. 

(viii)  If  the  flare  can  receive  vent  gas(!s 
containing  olefins  and  hydrogen  above 
tin;  levels  sjiecified  for  the  combustion 
zone  gas  in  paragra])h  ((0(4)  of  this 
.s(!ction,  a  snlTicitnit  lunnhiu  of  t(!.sts 
must  h(!  conductiid  whih;  exccculing 
these!  limits  to  a.s.s(!ss  wlnitluir  more 
string(!nl  o|)(!rating  limits  an!  n!(|nir(!(l 
imd(!r  th(!S(!  conditions. 

(ix)  'l’(!St  .sch(!(lul(!. 

(2)  Th(!  l■(!(ln(!st  lor  riar(!-sp(!cilic 
op(!rating  limits  shall  incliuh!  suiiici(!nt 
and  appro])riat(!  data,  as  d(!t(!rmin(!(l  by 
th(!  Administrator,  to  allow  tlu! 
Administrator  to  confirm  that  tlu! 
s(!l(!ct(!d  sit(!-sp(!cific  op(!rating  limit(s) 
a(h!(piat(!ly  (!nsnr(!s  that  tlu!  Ilan! 
(l(!struction  (!llici(!ncy  is  ttH  p(!rc(!nt  or 
gr(!at(!r  or  that  the  flarc!  combustion 
(!fficiency  is  ?)().. 5  jeercemt  or  gnxiter  at  all 
times.  At  a  inininnnn,  the  nujiuxst  shall 
contain  the  information  chiscribed  in 
paragraphs  (r)(2)(i)  through  (iv)  of  this 
s(!Ction. 

(i)  The  design  and  dimensions  of  the 
flare,  flare  type  (air-assisted  only,  steam- 
assisted  only,  air-  and  steam-assisted, 
pressure-assisted,  or  non-assisted),  and 
description  of  gas  being  flared, 
including  quantity  of  gas  flared, 
frequency  of  flaring  events  (if  periodic), 
expected  net  heating  value  of  flare  vent 
gas,  minimum  total  steam  assist  rate. 

(ii)  Results  of  each  performance  test 
run  conducted,  including,  at  a 
minimum: 

(A)  The  measured  combustion/ 
destruction  efficiency. 

(B)  The  measured  or  calculated 
operating  parameters  for  each  test  run. 

If  operating  parameters  are  calculated, 
the  raw  data  from  which  the  parameters 
are  calculated  must  be  included  in  the 
test  report. 


(C)  Measurement  location 
descriptions  for  both  emission 
measurements  and  flare  operating 
parameters. 

(D)  Description  of  sampling  and 
analysis  procedvues  (including  number 
and  length  of  test  runs)  and  any 
modifications  to  standard  procedures.  If 
there  were  deviations  from  the  approved 
test  plan,  a  detailed  description  of  the 
deviations  and  rationale  why  the  test 
results  or  calculation  procedures  used 
are  appropriate. 

(E)  Operating  conditions  (e.g.,  vent 
gas  composition,  assist  rates,  etc.)  that 
occurred  during  the  test. 

(F)  Quality  assurance  procedures. 

(G)  Records  of  calibrations. 

(H)  Raw  data  sheets  for  field 
sampling. 

(I)  Raw  data  sheets  for  field  and 
laboratory  analyses. 

(])  Documentation  of  calculations. 

(iii)  The  .selected  flare-specific 
operating  limit  values  based  on  the 
p(!rformance  tost  results,  includiug  the 
av(!raging  time  for  the  operating  limit(s), 
and  rationale  why  the  .s(!l(!ct(!d  valiu!s 
and  av(!ragiug  tiuK!.s  an!  suffici(!ntly 
striug(!ut  to  (!usur(!  pr()j)(!r  flan! 
|)(!rlonuaM(;(!.  iru(!w  ()p(!ratiug 
panim(!t(!rs  or  av(!ragiug  tiui(!S  an! 
pro|)os(!d  lor  us(!  oth(!r  than  tho.s(! 
sp(!(:iri(!d  ill  paragraphs  (d)  through  (I)  of 
this  .s(!(;tion,  au  (!X|)lanaliou  of  why  llu! 
all(!rnativ(!  op(!rating  parain(!l(!r(s)  or 
av(!raging  tiin(!(sj  ad(!(|uat(!ly  (!nsiir(!s  lIu! 
ilan!  achi(!V(!.s  tiu!  r(!(|iiin!d  coinhustion 
i:iri(:i(!n(;y. 

(iv)  Till!  iiHsms  by  which  llu!  owii(!r  or 
o])(!ralor  will  (lo(:iim(!ul  on  going, 
conlinnons  coinpliaiux!  with  thc! 

.s(!h!(:t(!d  nar(!-.sp(!(:ific  o|)(!rating  linnt(s), 
including  the  sp(!cific  m(!asun!nient 
location  and  fr(!(|nenci(!s,  calculation 
procedunxs,  and  n!Cords  to  Ik! 
inaintaiued. 

(3)  The  requ(!st  shall  be  submitted  as 
de.scribed  in  paragraphs  (r)(3)(i)  through 
(iv)  of  this  section. 

(i)  The  owner  or  operator  may  request 
approval  from  the  Admini.strator  at  any 
time  upon  completion  of  a  performance 
test  conducted  following  the  methods  in 
an  approved  site-specific  test  plan  for  an 
operating  limit(s)  that  shall  apply 
specifically  to  that  flare. 

(ii)  The  request  must  be  submitted  to 
the  Administrator  for  approval.  The 
owner  or  operator  must  continue  to 
comply  with  the  applicable  standards 
for  flares  in  this  subpart  until  the 
requirements  in  40  CFR  63.6(g)(1)  are 
met  and  a  notice  is  published  in  the 
Federal  Register  allowing  use  of  such 
an  alternative  means  of  emission 
limitation. 

(iii)  The  request  shall  also  be 
submitted  to  the  following  address:  U.S. 


Environmental  Protection  Agency, 

Office  of  Air  Quality  Planning  and 
Standards,  Sector  Policies  and  Programs 
Division,  U.S.  EPA  Mailroom  (E143-01), 
Attention:  Refinery  Sector  Lead,  109 
T.W.  Alexander  Drive,  Research 
Triangle  Park,  NC  27711.  Electronic 
copies  in  lieu  of  hard  copies  may  also 
be  submitted  to  refineryrtr@epa.gov. 

(iv)  If  the  Administrator  finds  any 
deficiencies  in  the  request,  the  request 
must  be  revised  to  address  the 
deficiencies  and  be  re-submitted  for 
approval  within  45  days  of  receipt  of  the 
notice  of  deficiencies.  The  owner  or 
operator  must  comply  with  the  revised 
request  as  submitted  until  it  is 
approved. 

(4)  The  approval  process  for  a  reque.st 
for  a  flare-specific  operating  limit(s)  is 
described  in  paragraphs  (r)(4)(i)  through 
(iii)  of  this  seiction. 

(i)  Approval  by  the  Administrator  of 

a  flare-specific  operating  limit(s)  requ{!st 
will  be  bas(!d  on  the  completcmess, 
accuracy  and  rea.sonabkuKxss  of  the 
r(!(ju(!st.  Factors  that  the  EPA  will 
consider  iu  reviewing  tlu!  nupuKst  lor 
a])])r()val  inclnd(!,  hnt  an!  not  linnt(!d  to, 
tho.s(!  d(!scrih(!d  in  paragra|)hs 
(i')(4)(i)(A)  through  ((!)  of  this  s(!(:tion. 

(A)  Tlu!  (l(!Scription  of  tIu!  flari!  d(!sign 
and  op(!rating  chara(:ti!risti(:.s. 

(It)  Ifa  n(!w  o|)(!raling  |)arain(!l(!r(.sj 
olh(!rlhan  Ihosi!  sp(!(:ili(!(l  in  paragraphs 
(d)  Ihrongh  (1)  of  this  s(!(:lion  is 
|)ropos(!(l,  th(!  (!xplanalion  of  how  Ihi! 
pro|)os(!d  op(!raling  par;nnel(!r(s)  s(!rv(!s 
a  good  indicalorfs)  of  flan!  coinhustion 
p(!rfornianc(!. 

(( ;)  TIk!  results  of  tlii!  flare 
perfonnance  t(!st  and  tlu!  estahlisIniKint 
of  operating  limits  that  ensures  that  the 
flare  (histruction  efficiency  is  96  piircent 
or  great(!r  or  that  the  flare  combustion 
(!ffici(!ncy  is  9().5  percent  or  grciater  at  all 
times. 

(D)  The  completene.ss  of  the  flare 
performance  te.st  report. 

(ii)  If  the  request  is  approved  by  the 
Administrator,  a  flare-specific  operating 
limit(s)  will  be  e.stablished  at  the  level(s) 
demonstrated  in  the  approved  request. 

(iii)  If  the  Administrator  finds  any 
deficiencies  in  the  request,  the  request 
must  be  revised  to  address  tbe 
deficiencies  and  be  re-submitted  for 
approval. 

33.  Section  63.671  is  added  to  read  as 
follows: 

§  63.671  Requirements  for  flare  monitoring 
systems. 

(a)  Operation  of  CPMS.  For  each 
CPMS  installed  to  comply  with 
applicable  provisions  in  §63.670,  the 
owner  or  operator  shall  install,  operate, 
calibrate,  and  maintain  the  CPMS  as 
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specified  in  paragraphs  (a)(1)  through 
(8)  of  this  section. 

(1)  All  monitoring  equipment  must 
meet  the  minimum  accuracy,  calibration 
and  quality  control  requirements 
specified  in  table  13  of  this  subpart. 

(2)  The  owner  or  operator  shall  ensure 
the  readout  (that  portion  of  the  CPMS 
that  provides  a  visual  display  or  record) 
or  other  indication  of  the  monitored 
operating  parameter  from  any  CPMS 
required  for  compliance  is  readily 
accessible  onsite  for  operational  control 
or  inspection  by  the  operator  of  the 
source. 

(3)  All  CPMS  must  complete  a 
minimum  of  one  cycle  of  operation 
(sampling,  analyzing  and  data 
recording)  for  each  successive  15- 
minute  period. 

(4)  Plxcept  for  maintenance  periods, 
instrument  adjustments  or  checks  to 
maintain  precision  and  accuracy, 
calibration  chocks,  and  zero  and  s})au 
adjustments,  the  owner  or  operator  shall 
o])erate  all  tiPMS  and  collect  data 
continuously  when  regidated  emissions 
ar(!  routed  to  tin;  flan!. 

(5)  The  owner  or  opcnator  shall 
opinatc;,  maintain,  and  calibrate  each 
CPM.S  according  to  tin;  (iPM.S 
monitoring  plan  s|)eciried  in  paragraph 
(h)  oi  I  his  .sect  ion. 

(tl)  f  or  each  ( iPM.S,  tin;  owikm  or 
op(M'ator  shall  comply  with  tin;  ontol- 
control  procedures  de.scrihed  in 
paragraphs  (c)  of  this  s(!ction.  The  ( iPM.S 
monitoring  |)lan  must  lx;  submitted  to 
lh(!  Administrator  lor  approval  n|)on 
request. 

(7)  The  OWIKM  or  ojiiMator  shall  reduce 
data  from  a  (iPM.S  as  siiecified  in 
|iaragra|)h  (d)  of  this  section. 

(8)  'I'he  (IPMS  must  he  cajiahle  of 
measuring  the  ap))ro|)riate  parameter 
ov(M'  the  range  of  values  expected  for 
that  measurement  location.  The  data 
recording  system  as.sociated  with  each 
(’,PMS  must  have  a  resolution  that  is 
e(jnal  to  or  better  than  the  recjuired 
.system  accuracy. 

(b)  CPMS  monitoring  plan.  The  owner 
or  operator  shall  develop  and 
implement  a  CPMS  quality  control 
program  documented  in  a  CPMS 
monitoring  plan.  The  owner  or  operator 
shall  have  the  CPMS  monitoring  plan 
readily  available  on-site  at  all  times  and 
shall  submit  a  copy  of  the  CPMS 
monitoring  plan  to  the  Administrator 
upon  request  by  the  Administrator.  The 
CPMS  monitoring  plan  must  contain  the 
information  listed  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  Identification  of  the  specific  flare 
being  monitored  and  the  flare  type  (air- 
assisted  only,  steam-assisted  only,  air- 
and  steam-assisted,  pressure-assisted,  or 
non-assisted). 


(2)  Identification  of  the  parameter  to 
be  monitored  by  the  CPMS  and  the 
expected  parameter  range,  including 
worst  case  and  normal  operation. 

(3)  Description  of  the  monitoring 
equipment,  including  the  information 
specified  in  (c)(3)(i)  through  (viii)  of  this 
section. 

(i)  Manufacturer  and  model  number 
for  all  monitoring  equipment 
components. 

(ii)  Performance  specifications,  as 
provided  by  the  manufacturer,  and  any 
differences  expected  for  this  installation 
and  operation. 

(iii)  The  location  of  the  CPMS 
sampling  probe  or  other  interface  and  a 
justification  of  how  the  location  meets 
the  requirements  of  paragraph  (a)(1)  of 
this  section. 

(iv)  Placement  of  the  CPMS  readout, 
or  other  indication  of  parameter  values, 
indicating  how  the  location  meets  the 
requirements  of  paragraph  (a)(2)  of  this 
.section. 

(v)  S])an  of  the  analyzer.  The  span 
innsl  enconij)a.ss  all  exjiected 
conciMitrations  and  meet  the 
i'e(jnir(Mn(Mit.s  of  paragra|)h  (1))(1())  of  this 
section. 

(vi)  I  low  data  outside  of  the  analy/iM  ’s 
span  will  he  handled  and  the  corrective 
action  that  will  he  takmi  to  reduce  and 
eliminate  such  occnrriMices  in  the 

lilt  ore. 

(vii)  Identilication  of  the  parametiM' 
detected  hy  the  parametric  signal 
analy/.iM  and  the  algorithm  used  to 
conviM't  the.se  values  into  the  opmaling 
parameter  monitored  to  dmnonstrate 
com|)liance,  ii  the  |)aramet(M'  detected  is 
diHiM'iMit  from  the  o|)(M'ating  |)aramet(M' 
monitored. 

(4)  De.scription  ofthe  data  collection 
and  reduction  .systems,  including  the 
inforniiition  specified  in  paragraphs 
(h)(4)(i)  through  (iii)  of  this  section. 

(i)  A  copy  ofthe  data  acquisition 
systcMu  algorithm  n.scd  to  reduce  the 
measured  data  into  the  reportable  form 
of  the  standard  and  to  calculate  the 
applicable  averages. 

(ii)  Identification  of  whether  the 
algorithm  excludes  data  collected 
during  CPMS  breakdowns,  out-of- 
control  periods,  repairs,  maintenance 
periods,  instrument  adjustments  or 
checks  to  maintain  precision  and 
accuracy,  calibration  checks,  and  zero 
(low-level),  mid-level  (if  applicable)  and 
high-level  adjustments. 

(iii)  If  the  data  acquisition  algorithm 
does  not  exclude  data  collected  during 
CPMS  breakdowns,  out-of-control 
periods,  repairs,  maintenance  periods, 
instrument  adjustments  or  checks  to 
maintain  precision  and  accuracy, 
calibration  checks,  and  zero  (low-level), 
mid-level  (if  applicable)  and  high-level 


adjustments,  a  description  of  the 
procedure  for  excluding  this  data  when 
the  averages  calculated  as  specified  in 
paragraph  (e)  of  this  section  are 
determined. 

(5)  Routine  quality  control  and 
assmance  procedures,  including 
descriptions  of  the  procedures  listed  in 
paragraphs  (c)(5)(i)  through  (vi)  of  this 
section  and  a  schedule  for  conducting 
these  procedures.  The  routine 
procedures  must  provide  an  assessment 
of  CPMS  performance. 

(1)  Initial  and  subsequent  calibration 
of  the  CPMS  and  acceptance  criteria. 

(ii)  Determination  and  adjustment  of 
the  calibration  drift  of  the  CPMS. 

(iii)  Daily  checks  for  indications  that 
the  system  is  responding.  If  the  CPMS 
.sy.stem  includes  an  internal  .system 
check,  the  owner  or  operator  may  use 
the  results  to  verify  the  sy.stem  is 
responding,  as  long  as  the  owner  or 
o|)erator  checks  the  internal  system 
results  daily  for  projier  operation  and 
the  results  are  recorded. 

(iv)  Pr(!V(Mitive  maiiitimance  ofthe 
CPM.S,  including  spare  iiarts  invimtory. 

(v)  Data  recording,  calculations  ami 
reporting. 

(vi)  Program  of  corrective  action  for  a 
CPM.S  that  is  not  opiM'ating  propmly. 

(c)  ( )til of-conlrol  ptn  iods.  l''or  each 
( ;PM.S,  till!  OWIKM'  or  o|KMator  shall 
comply  with  the  out  of  control 
procedures  (lescrihiMl  in  paragraphs 
(c)(  t )  and  (2)  of  this  .section. 

(t )  A  ( iPM.S  is  out  of-control  if  the 
zero  (low  level),  mid-level  (if 
a|)|)l icahle)  or  high-level  calibration 
drift  exceeds  two  times  the  accuracy 
reqniriMiKMit  of  table  13  of  this  snhpart. 

(2)  When  the  ( IPM.S  is  out  of  control, 
the  OWIKM'  or  0|)(M'ator  shall  take  the 
nece.s.sary  corrective  action  and  repeal 
all  nece.ssary  te.sts  that  indicate  the 
sy.stem  is  out  of  control.  The  owner  or 
operator  shall  take  corrective  action  and 
conduct  retesting  until  the  performance 
requirements  are  below  the  applicable 
limits.  The  beginning  of  the  out-of- 
control  period  is  the  hour  a  performance 
check  (e.g.,  calibration  drift)  that 
indicates  an  exceedance  of  the 
performance  requirements  established 
in  this  section  is  conducted.  The  end  of 
the  out-of-control  period  is  the  hour 
following  the  completion  of  corrective 
action  and  successful  demonstration 
that  the  system  is  within  the  allowable 
limits.  The  owner  or  operator  shall  not 
use  data  recorded  dming  periods  the 
CPMS  is  out  of  control  in  data  averages 
and  calculations,  used  to  report 
emissions  or  operating  levels,  as 
specified  in  paragraph  (d)(3)  of  this 
section. 

(d)  CPMS  data  reduction.  The  owner 
or  operator  shall  reduce  data  from  a 
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CPMS  as  specified  in  paragraphs  (dKl) 
through  (3)  of  this  section. 

(1)  The  owner  or  operator  may  round 
the  data  to  the  same  number  of 
significant  digits  used  in  that  operating 
limit. 

(2)  Periods  of  non-operation  of  the 
process  unit  (or  portion  thereof) 
resulting  in  cessation  of  the  emissions  to 
which  the  monitoring  applies  must  not 
be  included  in  the  15-minute  block 
averages. 

(3)  Periods  when  the  CPMS  is  out  of 
control  must  not  be  included  in  the  15- 
minute  block  averages. 

(e)  Additional  requirements  for  gas 
chromatographs.  For  monitors  used  to 
determine  compositional  analysis  for 
net  heating  value  per  §  63.670(j)(l ),  the 
gas  chromatograph  must  also  meet  the 
requirements  of  paragraphs  (e)(1) 
through  (3)  of  this  section. 

(1)  The  quality  assurance 
requirements  are  in  table  13  of  this 
subpart. 

(2)  The  calibration  gases  must  meet 
one  of  the  following  options: 

(i)  The  owner  or  operator  must  use  a 
calibration  gas  or  multiple  gases  that 
include  all  of  the  compounds  that  exist 
in  the  flare  gas  stream.  All  of  the 
calibration  gases  may  be  combined  in 
one  cylinder.  If  multiple  calibration 
gases  are  necessary  to  cover  all 
compounds,  the  owner  or  operator  must 
calibrate  the  instrument  on  all  of  the 
gases. 

(ii)  The  owner  or  operator  must  use  a 
surrogate  calibration  gas  consisting  of 
Cl  through  C7  normal  hydrocarbons. 

All  of  the  calibration  gases  may  be 


combined  in  one  cylinder.  If  multiple 
calibration  gases  are  necessary  to  cover 
all  compounds,  the  owner  or  operator 
must  calibrate  the  instrument  on  all  of 
the  gases. 

(3)  If  the  owner  or  operator  chooses  to 
use  a  surrogate  calibration  gas  under 
paragraph  (e)(2)(ii)  of  this  section,  the 
owner  or  operator  must  comply  with  the 
following  paragraphs. 

(i)  Use  the  response  factor  for  the 
nearest  normal  hydrocarbon  (i.e.,  n- 
alkane)  in  the  calibration  mixture  to 
quantify  unknown  components  detected 
in  the  analysis. 

(ii)  Unknown  compounds  that  elute 
after  n-heptane  must  either  be  identified 
and  quantified  using  an  identical 
compound  standard,  or  the  owner  or 
operator  must  extend  the  calibration 
range  to  include  the  additional  normal 
hydrocarbons  necessary  to  perform  the 
unknown  hydrocarbon  quantitation 
procedure. 

■  34.  Table  6  to  Subpart  CC  is  amended 
by. 

■  a.  Revising  the  entry  “63.5(d)(l)(ii)”; 

■  b.  Revising  the  entry  “63.5(f)”; 

■  c.  Removing  the  entry  “63.6(e)”; 

■  d.  Adding,  in  numerical  order,  the 
entries  “63.6(e)(l)(i)  and  (ii)”  and 
“63.6(e)(l)(iii)”; 

■  e.  Revising  the  entries  “63.6(e)(3)(i)” 
and  “63.6(e)(3)(iii)-63.6(e)(3)(ix)”; 

■  f.  Revising  the  entry  “63.6(f)(1)”; 

■  g.  Removing  the  entry  “63.6(f)(2)  and 
(3)”; 

■  h.  Adding,  in  numerical  order,  the 
entries  “63.6(f)(2)”  and  “63.6(f)(3)”; 

■  i.  Removing  the  entry  “63.6(h)(1)  and 
63.6(h)(2)”; 


■  ).  Adding,  in  numerical  order,  the 
entries  “63.6(h)(1)”  and  “63.6(h)(2)”; 

■  k.  Revising  the  entry  “63.7(b)”; 

■  1.  Revising  the  entry  “63.7(e)(1)”; 

■  m.  Removing  the  entry  “63.8(a)”; 

■  n.  Adding,  in  numerical  order,  the 
entries  “63.8(a)(1)  and  (2),”  “63.8(a)(3)” 
and  “63.8(a)(4)”; 

■  o.  Revising  the  entry  “63.8(c)(1)”; 

■  p.  Adding,  in  numerical  order,  the 
entries  “63.8(c)(l)(i)”  and 
“63.8(c)(l)(iii)”; 

■  q.  Revising  the  entries  “63.8(c)(4)” 
and  “63.8(c)(5)-63. 8(c)(8)”; 

■  r.  Revising  the  entries  “63.8(d)”  and 
“63.8(e)”; 

■  s.  Revising  the  entry  “63.8(g)”; 

■  t.  Revising  the  entries  “63.10(b)(2)(i)” 
and  “63.10(b)(2)(ii)”; 

■  u.  Revising  the  entries 
“63.10(b)(2)(iv)”  and  “63.10(b)(2)(v)”; 

■  V.  Revising  the  entry 
“63.10(b)(2)(vii)”; 

■  w.  Removing  the  entry  “63.10(c)(9)- 
63.10(c)(15)”; 

■  X.  Adding,  in  numerical  order,  the 
entries  “63.10(c)(9),”  “63.10(c)(10)- 
63.10(c)(ll)”,  and  “63.10(c)(12)- 
63.10(c)(15)”; 

■  y.  Removing  the  entries 
“63.10(d)(5)(i)”  and  “63.10(d)(5)(ii)”; 

■  z.  Adding,  in  numerical  order,  the 
entry  “63.10(d)(5)”; 

■  aa.  Removing  the  entry  “63.11- 
63.16”; 

■  bb.  Adding,  in  numerical  order,  the 
entries  “63.11”  and  “63.12-63.16”; 

■  CC.  Removing  footnote  b. 

The  revisions  and  additions  read  as 
follows: 


Table  6— General  Provisions  Applicability  to  Subpart  CC® 


Reference 


Applies  to 
subpart  CC 


Comment 


63.5(d)(1)(ii)  .  Yes  .  Except  that  for  affected  sources  subject  to  subpart  CC,  emission  estimates  specified  in 

§63.5(d)(1)(ii)(H)  are  not  required,  and  §63.5(d)(1)(ii)(G)  and  (I)  are  Reserved  and  do  not 
apply. 


63.5(f) 


Yes  .  Except  that  the  cross-reference  in  §  63.5(f)(2)  to  §  63.9(b)(2)  does  not  apply. 


63.6(e)(1)(i)  and  (ii)  .  No. 

63.6(e)(1)(iii)  .  Yes. 

63.6(e)(3)(i)  .  No. 

63.6(e)(3)(iii)-63.6(e)(3)(ix)  .  No. 

63.6(f)(1)  .  No. 

63.6(f)(2)  .  Yes 

63.6(f)(3)  .  Yes 


See  §63.642(n)  for  generai  duty  requirement. 


63.6(h)(1) 


No. 


Except  the  phrase  “as  specified  in  §  63.7(c)”  in  §63.6(f)(2)(iii)(D)  does  not  apply  because  sub¬ 
part  CC  does  not  require  a  site-specific  test  plan. 

Except  the  cross-references  to  §  63.6(f)(1)  and  §63.6(e)(1)(i)  are  changed  to  §63.642(n). 
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Table  6— General  Provisions  Applicability  to  Subpart  CC=' — Continued 


Reference 


Applies  to 
subpart  CC 


Comment 


63.6(h)(2) 


Yes  .  Except  §63.6(h)(2)(ii),  which  is  reserved. 


63.7(b) 


Yes  .  Except  subpart  CC  requires  notification  of  performance  test  at  least  30  days  (rather  than  60 

days)  prior  to  the  performance  test. 


No  .  See  §  63.642(d)(3). 


Yes. 

No  .  Reserved. 

Yes  .  Except  that  for  a  flare  complying  with  §63.670,  the  cross-reference  to  §63.11  in  this  paragraph 

does  not  include  §63.1 1(b). 


63.8(c)(1)  .  Yes  .  Except  §63.8(c)(1)(i)  and  §63.8(c)(iii). 

63.8(c)(1)(i)  .  No  .  See  §63.642(n). 

63.8(c)(1)(iii)  .  No. 


63.7(e)(1) 


63.8(a)(1)  and  (2) 

63.8(a)(3)  . 

63.8(a)(4)  . 


63.8(c)(4) 


63.8(c)(5)-63.8(c)(8) 

63.8(d)  . 

63.8(e)  . 


Yes  .  Except  that  for  sources  other  than  flares,  subpart  CC  specifies  the  monitoring  cycle  frequency 

specified  in  §63.8(c)(4)(ii)  is  “once  every  hour”  rather  than  “for  each  successive  15-minute 
period.” 

No  .  Subpart  CC  specifies  continuous  monitoring  system  requirements. 

No  .  Subpart  CC  specifies  quality  control  procedures  for  continuous  monitoring  systems. 


Yes. 


63.8(g) 


No  .  Subpart  CC  specifies  data  reduction  procedures  in  §§63.655(i)(3)  and  63.671(d). 


63.10(b)(2)(i)  .  No. 

63.10(b)(2)(ii)  .  No  .  See  §63.655(i)(1 1)  for  recordkeeping  of  (1)  date,  time  and  duration;  (2)  listing  of  affected 

source  or  equipment,  and  an  estimate  of  the  volume  of  each  regulated  pollutant  emitted  over 
the  standard;  and  (3)  actions  to  minimize  emissions  and  correct  the  failure. 


63.10(b)(2)(iv)  .  No. 

63.10(b)(2)(v)  .  No. 


63.10(b)(2)(vii) 


No  .  §  63.655(i)  of  subpart  CC  specifies  records  to  be  kept  for  parameters  measured  with  continuous 

monitors. 


63.10(c)(9)  . 

63.10(c)(10)-63.10(c)(11) 

63.10(C)(12)-63.10(C)(15) 


No  .  Reserved. 

No  .  See  §63.655(i)(11)  for  malfunctions  recordkeeping  requirements. 


No. 


63.10(d)(5) 


No  .  See  §63.655(g)(12)  for  malfunctions  reporting  requirements. 


63.11  .  Yes  .  Except  that  flares  complying  with  §63.670  are  not  subject  to  the  requirements  of  §63.1 1(b). 

63.12-63.16  .  Yes. 


a  Wherever  subpart  A  specifies  “postmark”  dates,  submittals  may  be  sent  by  methods  other  than  the  U.S.  Mail  (e.g.,  by  fax  or  courier).  Submit¬ 
tals  shall  be  sent  by  the  specified  dates,  but  a  postmark  is  not  required. 


■  35.  Table  10  to  Subpart  CC  is 
amended  by: 

■  a.  Redesignating  the  entry  “Flare”  as 
“Flare  (if  meeting  the  requirements  of 
63.643  and  63.644)”; 


■  b.  Adding  the  entry  “Flare  (if  meeting 
the  requirements  of  63.670  and  63.671)” 
after  the  newly  redesignated  entry 
“Flare  (if  meeting  the  requirements  of 
63.643  and  63.644)”; 


■  c.  Revising  the  entry  “All  control 
devices”;  and 

■  d.  Revising  footnote  i. 

The  revisions  and  additions  read  as 
follows: 
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Table  1 0— Miscellaneous  Process  Vents— Monitoring,  Recordkeeping  and  Reporting  Requirements  for 
Complying  With  98  Weight-Percent  Reduction  of  Total  Organic  HAP  Emissions  or  a  Limit  of  20  Parts 
Per  Million  by  Volume 


Control  device 


Parameters  to  be  monitored  ® 


Recordkeeping  and  reporting  requirements  for  monitored 
parameters 


Flare  (if  meeting  the  requirements  of 
63.670  and  63.671). 

All  control  devices  . 


The  parameters  specified  in  63.670  .  1.  Records  as  specified  in  63.655(i)(9). 


2.  Report  information  as  specified  in  63.655(g)(11) — PR  a. 

Volume  of  the  gas  stream  diverted  to  1.  Continuous  records 
the  atmosphere  from  the  control  de¬ 
vice  (63.644(c)(1))  or 

2.  Record  and  report  the  times  and  durations  of  all  periods 
when  the  vent  stream  is  diverted  through  a  bypass  line  or 
the  monitor  is  not  operating — PR  a. 

Monthly  inspections  of  sealed  valves  1 .  Records  that  monthly  inspections  were  performed. 
(63.644(c)(2)). 

2.  Record  and  report  all  monthly  inspections  that  show  the 
valves  are  not  closed  or  the  seal  has  been  changed— 
PR  a. 


®  Regulatory  citations  are  listed  in  parentheses. 

«=  "Continuous  records”  is  defined  in  §63.641. 
aPR  =  Periodic  Reports  described  in  §  63.655(g). 

'  Process  vents  that  are  routed  to  refinery  fuel  gas  systems  are  not  regulated  under  this  subpart  provided  that  on  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF  PUBLICATION  OF  THE  FINAL  RULE  AMENDMENTS  IN  THE  FEDERAL  REGISTER],  any  flares  receiving  gas 
from  that  fuel  gas  system  are  in  compliance  with  §63.670.  No  monitoring,  recordkeeping,  or  reporting  is  required  for  boilers  and  process  heaters 
that  combust  refineiV  fuel  gas. 


■  36.  Table  11  is  added  to  Subpart  CC 
to  read  as  follows: 


Table  11— Compliance  Dates  and  Requirements 


If  the  construction/recon¬ 
struction  date  ®  is  .  .  . 

Then  the  owner  or  operator  must 
comply  with  .  .  . 

And  the  owner  or  operator  must 
achieve  compliance  .  .  . 

Except  as  provided  in  .  .  . 

(1)  After  June  30,  2014 

(i)  Requirements  for  new  sources  in 
§§63.640  through  63.642,  §63.647, 
§§63.650  through  63.653,  and 
§§63.656  through  63.660. 

(a)  Upon  initial  startup  or  [THE  DATE 
OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  whichever  is  later. 

(1)  §63.640(k),  (1)  and  (m). 

(ii)  The  new  source  requirements  in 
§63.654  for  heat  exchange  systems. 

(a)  Upon  initial  startup  or  October  28, 
2009,  whichever  is  later. 

(1)  §63.640(k),  (1)  and  (m). 

(2)  After  September  4, 
2007  but  on  or  before 
June  30,  2014. 

(i)  Requirements  for  new  sources  in 
§§63.640  through  63.653  and 
63.656  he. 

(a)  Upon  initial  startup  . 

{1)  §63.640(k),  (I)  and  (m). 

(ii)  Requirements  for  new  sources  in 
§§63.640  through  63.645,  §§63.647 
through  63.653,  and  §§63.656, 
through  63.658  h. 

(a)  On  or  before  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REG¬ 
ISTER]. 

(1)  §63.640(k),  (I)  and  (m). 

(iii)  Requirements  for  new  sources  in 
§  63.660  e. 

(a)  On  or  before  [THE  DATE  90  DAYS 
AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REG¬ 
ISTER] 

(1)  §63.640(k).  (I)  and  (m). 

(iv)  The  now  source  requirements  in 
§  63.654  lor  heat  exchange  systems. 

(a)  Upon  initial  startup  or  October  28, 
2009,  whichever  is  lalor. 

(f)  §63.640(k).  (I)  and  (m). 

(3)  After  July  14,  1994 

(i)  Requirements  lor  now  sources  in 

(a)  Upon  initial  startup  or  August  18, 

(/)  §63.640(k).  (I)  and  (m). 

but  on  or  before  Sep¬ 
tember  4,  2007. 

§§63.640  through  63.653  and 
63.656 -'e. 

1995,  whichovor  is  lator. 

(ii)  Roquiromonls  for  now  sources  in 
§§63.640  through  63.645,  §§63.647 
through  63.653.  and  §§63.656, 
through  63.658 'L 

(a)  On  or  boforo  [I HE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REG¬ 
ISTER). 

(1)  §63.640(k),  (I)  and  (m). 

(iii)  Roquiromonls  tor  now  sources  in 
§63.660". 

(a)  On  or  before  [THE  DATE  90  DAYS 
AETER  THE  DATE  OE  PUBLICA¬ 
TION  OE  THE  EINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REG¬ 
ISTER] 

(1)  §63.640(k),  (I)  and  (m). 
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Table  11— Compliance  Dates  and  Requirements— Continued 


If  the  construction/recon¬ 
struction  date  3  is  .  .  . 

Then  the  owner  or  operator  must 
comply  with  .  .  . 

And  the  owner  or  operator  must 
achieve  compliance  .  .  . 

Except  as  provided  in  .  .  . 

(iv)  The  existing  source  requirements  in 
§63.654  for  heat  exchange  systems. 

(a)  On  or  before  October  29,  2012  . 

(1)  §63.640(k),  (I)  and  (m). 

(4)  On  or  before  July  14, 
1994. 

(i)  Requirements  for  existing  sources  in 
§§63.640  through  63.653  and 
63.656  f  8. 

(a)  On  or  before  August  18,  1998  . 

(1)  §63.640(l<),  (I)  and  (m) 

(2)  §  63.6(c)(5)  of  subpart  A  of 
this  part  or  unless  an  exten¬ 
sion  has  been  granted  by  the 
Administrator  as  provided  in 
§63.6(i)  of  subpart  A  of  this 
part. 

(ii)  Requirements  for  existing  sources  in 
§§63.640  through  63.645,  §§63.647 
through  63.653,  and  §§63.656 
through  63.658*. 

(a)  On  or  before  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REG¬ 
ISTER]. 

{1)  §63.640(k),  (I)  and  (m). 

(iii)  Requirements  for  existing  sources  in 

§63.6609. 

(a)  On  or  before  [THE  DATE  90  DAYS 
AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REG¬ 
ISTER]. 

(f)  §63.640(k),  (I)  and  (m). 

(iii)  The  existing  source  requirements  in 
§63.654  for  heat  exchange  systems. 

(a)  On  or  before  October  29,  2012  . 

(1)  §63.640(k),  (I)  and  (m). 

®For  purposes  of  this  table,  the  construction/reconstruction  date  means  the  date  of  construction  or  reconstruction  of  an  entire  affected  source 
or  the  date  of  a  process  unit  addition  or  change  meeting  the  criteria  in  §63.640(i)  or  (j).  If  a  process  unit  addition  or  change  does  not  meet  the 
criteria  in  §63.640{i)  or  (j),  the  process  unit  shall  comply  with  the  applicable  requirements  for  existing  sources. 

Between  the  compliance  dates  in  items  (2)(i)(a)  and  (2)(ii)(a)  of  this  table,  the  owner  or  operator  may  elect  to  comply  with  either  the  require¬ 
ments  in  item  (2)(i)  or  item  (2)(ii)  of  this  table.  The  requirements  in  item  (2)(i)  of  this  table  no  longer  apply  after  demonstrated  compliance  with  the 
requirements  in  item  (2)(ii)  of  this  table. 

«=  Between  the  compliance  dates  in  items  (2)(i)(a)  and  (2)(iii)(a)  of  this  table,  the  owner  or  operator  may  elect  to  comply  with  either  the  require¬ 
ments  in  item  (2)(i)  or  item  (2)(iii)  of  this  table.  The  requirements  in  item  (2)(i)  of  this  table  no  longer  apply  after  demonstrated  compliance  with 
the  requirements  in  item  (2)(iii)  of  this  table. 

^  Between  the  compliance  dates  in  items  (3)(i)(a)  and  (3)(ii)(a)  of  this  table,  the  owner  or  operator  may  elect  to  comply  with  either  the  require¬ 
ments  in  item  (3)(i)  or  item  (3)(ii)  of  this  table.  The  requirements  in  item  (3)(i)  of  this  table  no  longer  apply  after  demonstrated  compliance  with  the 
requirements  in  item  (3)(ii)  of  this  table. 

®  Between  the  compliance  dates  in  items  (3)(i)(a)  and  (3)(iii)(a)  of  this  table,  the  owner  or  operator  may  elect  to  comply  with  either  the  require¬ 
ments  in  item  (3)(i)  or  item  (3)(iii)  of  this  table.  The  requirements  in  item  (3)(i)  of  this  table  no  longer  apply  after  demonstrated  compliance  with 
the  requirements  in  item  (3)(iii)  of  this  table. 

‘Between  the  compliance  dates  in  items  (4)(i)(a)  and  (4)(ii)(a)  of  this  table,  the  owner  or  operator  may  elect  to  comply  with  either  the  require¬ 
ments  in  item  (4)(i)  or  item  (4)(ii)  of  this  table.  The  requirements  in  item  (4)(i)  of  this  table  no  longer  apply  after  demonstrated  compliance  with  the 
requirements  in  item  (4)(ii)  of  this  table. 

9  Between  the  compliance  dates  in  items  (4)(i)(a)  and  (4)(iii)(a)  of  this  table,  the  owner  or  operator  may  elect  to  comply  with  either  the  require¬ 
ments  in  item  (4)(i)  or  item  (4)(iii)  of  this  table.  The  requirements  in  item  (4)(i)  of  this  table  no  longer  apply  after  demonstrated  compliance  with 
the  requirements  in  item  (4)(iii)  of  this  table. 


■  37.  Table  12  is  added  to  Subpart  CC 
to  read  as  follows: 


Table  12 — Individual  Component  Properties 


Component 

Molecular 

formula 

MW, 

(pounds  per 
pound-mole) 

CMN, 

(mole  per  mole) 

NHV, 

(Brilish  Ihormal 
units  per  stand¬ 
ard  cubic  loot) 

LFL. 

(volume  7o) 

Acolylono . 

Cdb  . 

26.04 

2 

1,404 

2.5 

Bon/ono  . 

C,.H, . 

78. 11 

6 

3,591 

1.3 

1.?-Butadiono  . 

C^Hr.  . 

54.09 

4 

2. 794 

2.0 

1,3-Butadiono  . 

C,,H,.  . 

54.09 

4 

2,690 

2.0 

iso-Bulano  . 

C.,H,„  . 

58.1? 

4 

2,957 

1.8 

n-Butano  . 

C.,M|„  . 

58  1? 

4 

2,968 

2,830 

1  8 

cis-Bulono  . 

C.iMk  . 

56.1 1 

4 

1.6 

iso-Butono  . 

C.,Hk  . 

56.11 

4 

2,928 

1.8 

Irans-Bulono  . 

C„Hk  . 

56.11 

4 

2,826 

1.7 

Carbon  Dioxido  . 

CO,  . 

44.01 

1 

0 

Carbon  Monoxide  . 

CO  . 

28.01 

1 

316 

12.5 

Cyclopropane  . 

C,H,,  . 

42.08 

3 

2,185 

2.4 

Fthane  . 

C,H, . 

30.07 

2 

1,595 

3.0 

Ethylene  . 

C,H.i  . 

28.05 

2 

1,477 

2.7 

Hydroqen  . 

H?  . 

2.02 

0 

274 

4.0 

Methane  . 

CH.,  . 

16.04 

1 

896 

5.0 
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Table  12— Individual  Component  Properties— Continued 


Component 

Molecular 

formula 

MWi 

(pounds  per 
pound-mole) 

CMNi 

(mole  per  mole) 

NHVi 

(British  thermal 
units  per  stand¬ 
ard  cubic  foot) 

LFLi 

(volume  %) 

Methyl-Acetylene  . 

C3H4  . 

40.06 

3 

2,088 

1.7 

Nitrogen  . 

N2  . 

28.01 

0 

0 

00 

Oxygen  . 

O2  . 

32.00 

0 

0 

CO 

Pentane-H  (C5+) . 

CsHn  . 

72.15 

5 

3,655 

1.4 

Propadiene  . 

C3H4  . 

40.06 

3 

2,066 

2.16 

Propane  . 

C3H8  . 

44.10 

3 

2,281 

2.1 

Propylene  . 

C.^He,  . 

42.08 

3 

2,150 

2.4 

Water . 

H2O  . 

18.02 

0 

0 

00 

■  38.  Table  13  is  added  to  Subpart  CC 
to  read  as  follows: 

Table  13— Calibration  and  Quality  Control  Requirements  for  CPMS 


Parameter 


Accuracy  requirements 


Calibration  requirements 


Temperature 


I  low  Rato 


±1  percent  over  the  normal  range  of 
temperature  measured  or  2.8  do- 
groes  Celsius  (5  degrees  Fahr¬ 
enheit),  whichever  is  greater,  for 
non-cryogonic  temperature  ranges. 

1 2.5  percent  over  the  normal  range  of 
tomporaturo  rnoasurod  or  2.8  do- 
groos  Celsius  (5  dogroos  Fahr- 
onftoit),  wfiichovor  is  greater,  lor 
cryogenic  temperature  ranges. 

15  percent  over  the  normal  range  of 
flow  measurrKl  or  1.9  liters  per 
minute  (0.5  gallons  por  minuto), 
wliicfievor  is  greater,  lor  liquid  flow 
rale. 


Performance  evaluation  annually  and  following  any  period  of  more  than  24 
hours  throughout  which  the  temperature  exceeded  the  maximum  rated 
temperature  of  the  sensor,  or  the  data  recorder  was  off  scale.  Visual  in¬ 
spections  and  chocks  of  CPMS  operation  every  3  months,  unless  the 
CPMS  has  a  redundant  tomporaturo  sensor. 

Soloct  a  roprosontativo  moasuromoni  location. 


Performance  evaluation  annually  and  following  any  period  of  more  ttian  24 
tiours  Itiroughout  wtiicti  the  flow  rale  exceeded  Itio  maximum  rated  How 
rale  ol  Itie  sensor,  or  lire  tfala  recorder  was  oil  scale  Chocks  of  all  me 
ctianical  t;onnoclions  lor  leakage  rnonltily.  Visual  ins()e(;lions  and  rdiocks 
ol  Cl 'MS  o|)oralicjn  every  3  rnonitis,  unless  Itie  CPMS  tias  a  rerlundani 


Pressure 


Net  Heating  Value  by 
Calorimeter. 


Net  Heating  Value  by 
Gas  Chromatograph. 


15  percent  over  Itie  normal  range  ol 
How  measured  or  280  liters  por 
minute  (10  cubic  feet  per  minute), 
whichever  is  greater,  lor  gas  flow 
rate. 

15  percent  over  the  normal  range 
measured  for  mass  flow  rate. 

15  percent  over  the  normal  range 
measured  or  0.12  kilopascals  (0.5 
inches  of  water  column),  whichever 
is  greater. 


±2  percent  of  span 


As  specified  in  Performance  Speci¬ 
fication  9  of  40  CFR  part  60,  Ap¬ 
pendix  B. 


How  sensor. 

Select  a  representative  rneasurerrurnl  location  wtiore  swirling  How  or  atrnor- 
rnal  velocity  distributions  duo  to  upstream  anrJ  downstream  disturbances 
at  Hie  point  ol  moasuromoni  are  rninimi/ed. 


Checks  for  obstructions  at  least  once  each  process  operating  day  (e  g., 
pressure  tap  pluggage). 

Performance  evaluation  annually  and  following  any  period  of  more  than  24 
hours  throughout  which  the  pressure  exceeded  the  maximum  rated  pres¬ 
sure  of  the  sensor,  or  the  data  recorder  was  off  scale.  Checks  of  all  me¬ 
chanical  connections  for  leakage  monthly.  Visual  inspection  of  all  compo¬ 
nents  for  integrity,  oxidation  and  galvanic  corrosion  every  3  months,  un¬ 
less  the  CPMS  has  a  redundant  pressure  sensor. 

Select  a  representative  measurement  location  that  minimizes  or  eliminates 
pulsating  pressure,  vibration,  and  internal  and  external  corrosion. 

Specify  calibration  requirements  in  your  site  specific  CPMS  monitoring  plan. 
Calibration  requirements  should  follow  manufacturer’s  recommendations 
at  a  minimum. 

Temperature  control  (heated  and/or  cooled  as  necessary)  the  sampling  sys¬ 
tem  to  ensure  proper  year-round  operation. 

Where  feasible,  select  a  sampling  location  at  least  two  equivalent  diameters 
downstream  from  and  0.5  equivalent  diameters  upstream  from  the  nearest 
disturbance.  Select  the  sampling  location  at  least  two  equivalent  duct  di¬ 
ameters  from  the  nearest  control  device,  point  of  pollutant  generation,  air 
in-leakages,  or  other  point  at  which  a  change  in  the  pollutant  concentra¬ 
tion  or  emission  rate  occurs. 

Follow  the  procedure  in  Performance  Specification  9  of  40  CFR  part  60,  Ap¬ 
pendix  B 
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Table  13— Calibration  and  Quality  Control  Requirements  for  CPMS— Continued 


Parameter 

Accuracy  requirements 

Calibration  requirements 

Net  Heating  Value  by 

Total  Hydrocarbon 
Monitor. 

Calibration  drift  <3%  of  instrument 
span  at  each  level. 

Cylinder  Gas  Audit  Accuracy  <5%  of 
instrument  span  at  each  level. 

Calibration  drift  check  daily.  Follow  the  procedure  in  Sections  4.1  and  4.2  of 
Procedure  1  in  40  CFR  part  60,  Appendix  F. 

Cylinder  gas  audit  quarterly.  Follow  the  procedure  in  Section  5.1.2  of  Proce¬ 
dure  1  in  40  CFR  part  60,  Appendix  F,  except  the  audit  shall  be  per¬ 
formed  every  quarter. 

For  both  the  calibration  drift  and  error  tests,  the  calibration  gases  should  be 
injected  into  the  sampling  system  as  close  to  the  sampling  probe  outlet  as 
practical  and  must  pass  through  all  filters,  scrubbers,  conditioners,  and 
other  monitor  components  used  during  normal  sampling. 

Select  a  measurement  location  that  meets  the  requirements  of  Section  3.1 
of  Performance  Specification  8A  of  Appendix  B  to  40  CFR  part  60. 

Subpart  UUU — [Amended] 

■  39.  Section  93.1562  i.s  amended  by: 

■  (a)  Kevi.sing  paragraph  (b)(3)  and 

■  (b)  Kevi.sing  jiaragraph  (f)(5). 

'I'lie  nivi.sions  read  a.s  follow.s: 

§  63.1 562  What  parts  of  my  plant  are 
covered  by  this  subpart? 

***** 

(b)  *  *  * 

(.3)  The  pmce.s.s  veiil  oi  group  ol 
proce.s.s  venl.s  on  ( ilan.s  or  ol  bei  lype.s  of 
Mdiiir  recovery  plant  nnil.s  or  the  tail  gas 
IrealnKnil  nnils  serving,  snilnr  lecoveiy 
plants  Ibal  are  associated  with  .sniinr 
](;(:( (Very. 

A  A  A  A  A 

(I)  ‘  ‘ 

(5)  ( iaseons  .streams  routed  to  a  Inel 
j■a^;  .syst(!in,  provided  that  on  .ind  altei 
I  I  I  If;  DATf;  .3  YI-AK.S  Af  TI'K  l  llf; 
DATI'Of  IMIMI.ICATION  Of  'I'llf; 
I'INAI,  KDl.f;  AMI-NDMfiNTS  IN  •l  llf; 
I'KDKKAI.  Ki;(;i.S  n;K|.  any  flanrs 
receiving  gas  from  the  fuel  gas  .syslein 
are  in  compliance  with  |)(i3.(>7(). 

■  40.  .S(!clion  ()3.15l)4  is  amended  by: 

■  a.  Kevi.sing  ])aragra|)b  (a)(1) 
introductory  text; 

■  b.  Kevi.sing  paragraph  (a)(1)(i): 

■  c.  Kevising  paragraj)b  (a)(1)(ii); 


■  d.  Kevising  paragraph  (a)(l)(iv); 

■  e.  Adding  paragraph  (a)(5); 

■  f.  Kevi.sing  paragraph  (b)(4)(i); 

■  g.  Kevi.sing  paragraph  (h)(4)(ii): 

■  h.  Kevising  paragra])h  (h)(4)(iv): 

■  i.  Adding  |)aragrapli  (c)(5). 

'I'Ih!  revisions  and  additions  read  a.s 
follows: 

§  63.1 564  What  are  my  requirements  for 
metal  HAP  emissions  from  catalytic 
cracking  units? 

(.,)  *  .  * 

(I)  Me(;l  each  emission  limitation  in 
Table  I  ol  this  snhpart  that  applies  to 
yon.  II  your  cat alyt ic  cracking,  unit  is 
.snhj(!ci  to  tin;  N.SI’.S  lot  I’M  in  h  •*•).  1 02 
or  is  subject  to  *>0. 1  02a(h)(  t )  ol  tlii.s 
cliapt)!!',  yon  nm.st  meet  the  emi.s.sion 
limitatioie;  lor  N.SI‘.*^>  nnit.s.  II  yom 
catalytic  ciacking,  unit  i.s  not  snhject  to 
the  N.SI'.S  lor  l‘M,  yon  can  choo.se  from 
the  lour  options  in  paragra|)hs  (a)(  I  )(i) 
tliKingh  (iv)  of  this  section: 

(i)  Yon  can  ehict  to  comply  with  the 
I'M  |)er  cok(!  hnrn-off  (iinission  limit 

(( )|)tion  1 ); 

(ii)  Yon  can  (ilect  to  comply  with  the 
I’M  concentration  emi.s.sion  limit 
(Ojjtion  2); 

***** 


(iv)  You  can  elect  to  comply  with  the 
Ni  per  coke  hurn-off  emi.ssion  limit 
(Option  4). 

***** 

(5)  During  periods  of  startup  only,  if 
your  catalytic  cracking  unit  i.s  followed 
by  an  electrostatic  precipitator,  yon  can 
choose  from  the  two  options  in 
paragraphs  (a)(5)(i)  and  (ii)  of  this 
.section: 

(i)  Yon  can  elect  to  comply  with  the 
re(|nirements  paiag,raph.s  (a)(  t )  and  (2) 
ol  this  section;  or 

(ii)  Yon  can  elect  to  maintain  the 
opacity  in  the  exhaust  g,as  lioin  yom 
cat.'ilyst  regenerator  at  oi  helow  311 
|)ei(:t;nt  opacity  on  a  li  minnti!  aveiag,e 
h.'i.sis. 

(h)  ’  ‘  * 

(4)  *  ‘  * 

(i)  If  yon  elect  Option  I  in  par.'ig,raph 
(a)(1  )(i)  of  this  section,  compute!  tin:  I'M 
(iinission  rate:  (lh/1 ,1)00  Ih  of  coke:  burn 
off)  for  each  run  using  fiepiations  I,  2, 
and  3  (if  ,'ipplicahle)  of  this  seclion  and 
the  site-speicific  o|)acity  limit,  if 
ajiplicahle,  using  fkpiatioti  4  of  this 
.section  a.s  follow.s: 


=  K,QX%C0,  +  %c:0)+  K,Q„  - K,Q, 


'VoCO'' 
.  2  , 


+%co^+%o^ 


(Eq.  1) 


Where: 

Rc  =  Coke  burn-off  rate,  kg/hr  (Ib/hr); 

Of  =  Volumetric  flow  rate  of  exhaust  gas  from 
catalyst  regenerator  before  adding  air  or 
gas  streams.  Example:  You  may  measure 
upstream  or  downstream  of  an 
electrostatic  precipitator,  but  you  must 
measure  upstream  of  a  carbon  monoxide 
boiler,  dsem/min  (dsef/min).  You  may 
use  the  alternative  in  either 
§  63.1573(a)(1)  or  (a)(2),  as  applicable,  to 
calculate  Qr: 

Qa  =  Volumetric  flow  rate  of  air  to  catalytic 
cracking  unit  catalyst  regenerator,  as 


determined  from  instmments  in  the 
catalytic  cracking  unit  control  room, 
dsem/min  (dsef/min); 

%C02  =  Carbon  dioxide  concentration  in 
regenerator  exhaust,  percent  by  volume 
(dry  basis); 

%CO  =  Carbon  monoxide  concentration  in 
regenerator  exhaust,  percent  by  volume 
(dry  basis); 

%02  =  Oxygen  concentration  in  regenerator 
exhaust,  percent  by  volume  (dry  basis); 

Ki  =  Material  balance  and  conversion  factor, 
0.2982  (kg-min)/(hr-dscm-%)  (0.0186  (Ib- 
min)/(hr-dscf-%)); 


K2  =  Material  balance  and  conversion  factor, 
2.088  (kg-min)/(hr-dscm)  (0.1303  (Ib- 
min)/(hr-dscf)); 

K3  =  Material  balance  and  conversion  factor, 
0.0994  (kg-min)/(hr-dscm-%)  (0.0062  (Ib- 
min)/(hr-dscf-%)); 

Qj„jy  =  Volumetric  flow  rate  of  oxygen- 
enriched  air  stream  to  regenerator,  as 
determined  from  instruments  in  the 
catalytic  cracking  unit  control  room, 
dsem/min  (dsef/min);  and 

%Oxy  =  Oxygen  concentration  in  oxygen- 
enriched  air  stream,  percent  by  volume 
(dry  basis). 
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^ . 


(Eq.  2) 


Whoro; 

K  =  Kmission  rato  of  I’M,  kg/1 ,000  kg  (Ih/ 

1 ,000  lb)  of  coke  burn-off; 

Ck  =  (Concentration  of  PM,  g/ciscm  (Ib/dscf); 


Q„,  =  Volumetric  flow  rate  of  tbe  catalytic 
cracking  unit  catalyst  regenerator  flue 
gas  as  measured  by  Method  2  in 
appendix  A  to  part  60  of  this  chapter, 
dscm/hr  (dscf/hr); 


R,  =  (Coke  burn-off  rate,  kg  coke/br  (1 ,000  lb 
coke/hr);  and 

K  =  (Conversion  factor,  1.0  (kg^/g)/(1,000  kg) 
(1,000  lb/(  1,000  lb)). 


E=\.0  +  A  —  K' 

U  J 


(Eq.  3) 


where: 

Es  =  Emission  rate  of  PM  allowed,  kg/1,000 
kg  (lb/1,000  lb)  of  coke  burn-off  in 
catalyst  regenerator; 

1.0  =  Emission  limitation,  kg  coke/1,000  kg 
(lb  coke/1,000  lb); 

A  =  Allowable  incremental  rate  of  PM 
emissions.  Before  [THE  DATE  18 
MONTHS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 


AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  A=0.18  g/million  cal  (0.10 
Ib/million  Btu).  On  or  after  [THE  DATE 
18  MONTHS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  A=0  g/million  cal  (0  lb/ 
million  Btu); 

H  =  Heat  input  rate  from  solid  or  liquid  fossil 
fuel,  million  cal/hr  (million  Btu/hr). 


Make  sure  your  permitting  authority 
approves  procedures  for  determining  the 
heat  input  rate; 

Rc  =  Coke  burn-off  rate,  kg  coke/hr  (1 ,000  lb 
coke/hr)  determined  using  Equation  1  of 
this  section;  and 

K'  =  Conversion  factor  to  units  to  standard, 
1.0  (kg2/g)/(l ,000  kg)  (103  lb/(l,000  lb)). 


Opacity  Limit  =  Opacity  x 


1  lb  / 1 000  lb  coke  bum 
PMEmR 


(Eq.  4) 


Where: 

Opacity  Limit  =  Maximum  permissible 
hourly  average  opacity,  percent,  or  10 
percent,  whichever  is  greater; 

Opacityst  =  Hourly  average  opacity  measured 
during  the  soimce  test,  percent;  and 

PMEmRsi  =  PM  emission  rate  measured 
during  the  soiuce  test,  lb/1,000  lb  coke 
burn. 


(ii)  If  you  elect  Option  2  in  paragraph 
(aKl)(ii)  of  this  section,  the  PM 
concentration  emission  limit,  determine 
the  average  PM  concentration  from  the 
initial  performance  test  used  to  certify 
your  PM  GEMS. 

***** 

(iv)  If  you  elect  Option  4  in  paragraph 
(a)[l)(iv)  of  this  section,  the  Ni  per  coke 


burn-off  emission  limit,  compute  your 
Ni  emission  rate  using  Equations  1  and 
8  of  this  section  and  your  site-specific 
Ni  operating  limit  (if  you  use  a 
continuous  opacity  monitoring  system) 
using  Equations  9  and  10  of  this  section 
as  follows; 


= 


(Eq.  8) 


ENi2  =  Normalized  mass  emission  rate  of  Ni, 
mg/kg  coke  (lb/1,000  lb  coke). 


_  .  l.Omg/kgcoke  ^ 

Opacity2  =  — — — — - —  X  Opacity^, 

NiEmR^i 


(Eq.  9) 


Where:  NiEmRZst  =  Average  Ni  emission  rate 

Opacity2  =  Opacity  value  for  use  in  Equation  calculated  as  the  arithmetic  average  Ni 

10  of  this  section,  percent,  or  10  percent,  emission  rate  using  Equation  8  of  this 

whichever  is  greater;  and 


section  for  each  of  the  performance  test 
runs,  mg/kg  coke. 


Ni  Operating  Limit 2  =  Opacity 2  X  E-Cat x 


Qmon,st 


(Eq.  10) 


Federal  Register /  Vol.  79,  No.  1 25  /  Monday,  June  30,  2014  /  Proposed  Rules 


36997 


Whoro; 

Ni  ()j)(!rnlin{>  Limit?  =  Maximum  jxirmissiblo 
hourly  nvorago  Ni  op(!ratinf>  limit, 
j)orc:ont-j)j)mw-a(:fm-hr/kg  c:oko,  i.o., 
your  sito-spocific  Ni  operating  limit;  ami 
,,,  =z  Coko  Imrn  rate  from  Kcpiation  1  of  this 
section,  as  measured  during  the  initial 
])erformnnce  test,  kg  coke/hr. 

*  A  *  *  * 

(c)  *  *  * 

(5)  During  periods  of  startup  only,  if 
you  elect  to  comply  with  the  alternative 
limit  in  paragraph  (a)(5){ii)  of  this 
section,  determine  continuous 
compliance  hy:  collecting  opacity 
readings  using  either  a  continuous 
opacity  monitoring  system  according  to 
§  63.1572  or  manual  opacity 
observations  following  EPA  Method  9  in 
Appendix  A-4  to  part  60  of  this  chapter; 
and  maintaining  each  6-minute  average 
opacity  at  or  below  30  percent. 

■  41.  Section  63.1565  is  amended  by: 

■  a.  Adding  paragraph  (aK5); 

■  b.  Adding  paragraph  (b)(l)(iv):  and 

■  c.  Adding  paragraph  (c)(3). 

The  additions  read  as  follows: 

§  63.1565  What  are  my  requirements  for 
organic  HAP  emissions  from  cataiytic 
cracking  units? 

(a) *  A  A 

(5)  During  periods  of  startup  only,  if 
your  catalytic  cracking  unit  is  not 
followed  %  a  CO  boiler,  thermal 
oxidizer,  incinerator,  flare  or  similar 
combustion  device,  you  can  choose 
from  the  two  options  in  paragraphs 
(a)(5)(i)  and  (ii)  of  this  section: 

(i)  You  can  elect  to  comply  with  the 
requirements  in  paragraphs  (a)(1)  and 

(2)  of  this  section;  or 

(ii)  You  can  elect  to  maintain  the 
oxygen  (O2)  concentration  in  the 
exhaust  gas  from  your  catalyst 
regenerator  at  or  above  1  volume 
percent  (dry  basis). 

(b)  A  A  A 
(1)  A  A  A 

(iv)  If  you  elect  to  comply  with  the 
alternative  limit  for  periods  of  startup  in 
paragraph  (a)(5)(ii)  of  this  section,  you 
must  also  install,  operate,  and  maintain 
a  continuous  parameter  monitoring 
system  to  measure  and  record  the 
oxygen  content  (percent,  dry  basis)  in 
the  catalyst  regenerator  vent. 
***** 

(C)  A  A  A 

(3)  Demonstrate  continuous 
compliance  with  the  alternative  limit  in 
paragraph  (a)(5)(ii)  of  this  section  by 
collecting  the  hourly  average  oxygen 
concentration  monitoring  data 
according  to  §63.1572  and  maintaining 
the  hourly  average  oxygen  concentration 
at  or  above  1  volume  percent  (dry  basis). 

■  42.  Section  63.1566  is  amended  by: 

■  a.  Revising  paragraph  (a)(1) 
introductory  text; 


■  1).  Revising  paragraph  (a)(l)(i);  and 

■  c.  Revising  paragraph  (a)(4). 

'I’he  revisions  read  as  follows: 

§  63.1 566  What  are  my  requirements  for 
organic  HAP  emissions  from  cataiytic 
reforming  units? 

(a)  *  *  * 

(1)  Meet  each  emission  limitation  in 
Table  15  of  this  suhpart  that  applies  to 
you.  You  can  choose  from  the  two 
options  in  paragraphs  (a)(l)(i)  and  (ii)  of 
this  section. 

(i)  You  can  elect  to  vent  emissions  of 
total  organic  compounds  (TOC)  to  a 
flare  (Option  1).  On  and  after  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  must  meet  the 
requirements  of  §  63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  must  meet  the 
control  device  requirements  in 
§  63.11(b)  or  the  requirements  of 
§63.670. 

***** 

(4)  The  emission  limitations  in  Tables 
15  and  16  of  this  subpart  do  not  apply 
to  emissions  from  process  vents  during 
passive  depressuring  when  the  reactor 
vent  pressure  is  5  pounds  per  square 
inch  gauge  (psig)  or  less.  The  emission 
limitations  in  Tables  15  and  16  of  this 
subpart  do  apply  to  emissions  from 
process  vents  during  active  purging 
operations  (when  nitrogen  or  other 
purge  gas  is  actively  introduced  to  the 
reactor  vessel)  or  active  depressuring 
(using  a  vacuum  pump,  ejector  system, 
or  similar  device)  regardless  of  the 
reactor  vent  pressure. 
***** 

■  43.  Section  63.1568  is  amended  by: 

■  a.  Revising  paragraph  (a)(1) 
introductory  text; 

■  b.  Revising  paragraph  (a)(l)(i); 

■  c.  Adding  paragraph  (a)(4); 

■  d.  Revising  paragraph  (b)(1);  and 

■  e.  Adding  paragraphs  (c)(3)  and  (4). 

The  revisions  and  additions  read  as 

follows: 

§  63.1 568  What  are  my  requirements  for 
HAP  emissions  from  suifur  recovery  units? 

(a)A  A  A 

(1)  Meet  each  emission  limitation  in 
Table  29  of  this  subpart  that  applies  to 
you.  If  your  sulfur  recovery  unit  is 
subject  to  the  NSPS  for  sulfur  oxides  in 
§60.104  or  in  §60.102a(f)(l)  of  this 
chapter,  you  must  meet  the  emission 
limitations  for  NSPS  units.  If  your  sulfur 
recovery  unit  is  not  subject  to  one  of 
these  NSPS  for  sulfur  oxides,  you  can 
choose  from  the  options  in  paragraphs 
(a)(l)(i)  through  (ii)  of  this  section: 


(i)  You  can  elect  to  meet  the  NSPS 
nupnrements  in  §  (i0.1()4(a)(2)  or  in 
§()0.102a(l)(l)  of  this  chapter  (Option  1); 
or 

***** 

(4)  During  j)eriods  of  shutdown  only, 
you  can  choose  from  the  throe  options 
in  paragraphs  (a)(4)(i)  through  (iii)  of 
this  .section. 

(i)  You  can  elect  to  comply  with  the 
requirements  in  paragraphs  (a)(1)  and 
(2)  of  this  section. 

(ii)  You  can  elect  to  send  any 
shutdown  purge  gases  to  a  flare.  On  and 
after  [THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the  flare  must 
meet  the  requirements  of  §  63.670.  Prior 
to  [THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the  flare  must 
meet  the  design  and  operating 
requirements  in  §  63.11(b)  or  the 
requirements  of  §  63.670. 

(iii)  You  can  elect  to  send  any 
shutdown  pvu'ge  gases  to  a  to  a  thermal 
oxidizer  or  incinerator  operated  at  a 
minimum  hourly  average  temperature  of 
1,200  degrees  Fahrenheit  and  a 
minimum  hourly  average  outlet  oxygen 
(O2)  concentration  of  2  volume  percent 
(dry  basis). 

(b)  *  *  * 

(1)  Install,  operate,  and  maintain  a 
continuous  monitoring  system 
according  to  the  requirements  in 
§  63.1572  and  Table  31  of  this  subpart. 
Except: 

(i)  If  you  elect  to  comply  with  the 
alternative  limit  for  periods  of 
shutdown  in  paragraph  (a)(4) (ii)  of  this 
section,  then  on  and  after  [THE  DATE 
3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  you  must  also  install, 
operate,  calibrate,  and  maintain 
monitoring  systems  as  specified  in 
§§63.670  and  63.671.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  you  must  either  install, 
operate,  and  maintain  continuous 
parameter  monitoring  systems  following 
the  requirements  in  §  63.11  (to  detect 
the  presence  of  a  flame;  to  measure  and 
record  the  net  heating  value  of  the  gas 
being  combusted;  and  to  measure  and 
record  the  volumetric  flow  of  the  gas 
being  combusted)  or  install,  operate, 
calibrate,  and  maintain  monitoring 
systems  as  specified  in  §§  63.670  and 
63.671. 

(ii)  If  you  elect  to  comply  with  the 
alternative  limit  for  periods  of 
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shutdown  in  paragraph  (a)(4) (iii)  of  this 
section,  you  must  also  install,  operate, 
and  maintain  continuous  parameter 
monitoring  system  to  measure  and 
record  the  temperature  and  oxygen 
content  (percent,  dry  basis)  in  the  vent 
from  the  thermal  oxidizer  or  incinerator. 
***** 

(c)  *  *  * 

(3)  Demonstrate  continuous 
compliance  with  the  alternative  limit  in 
paragraph  (a)(4)(ii)  of  this  section  by 
meeting  the  requirements  of  either 
paragraph  (c)(3)(i)  or  (ii)  of  this  section. 

(i)  On  and  after  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER],  you 
must  meet  the  requirements  of 
paragraphs  (c)(3) (i)( A)  through  (C)  of 
this  section. 

(A)  Collect  the  flare  monitoring  data 
according  to  §§  63.670  and  63.671. 

(B)  Keep  the  records  specified  in 
§63.655(i)(9). 

(C)  Maintain  the  selected  operating 
parameters  as  specified  in  §  63.670. 

(ii)  Prior  to  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER],  you 
must  either  meet  the  requirements  of 
paragraph  (c)(3)(i)  of  this  section  or 
meet  the  requirements  of  paragraphs 
(c)(3)(ii)(A)  through  (D)  of  this  section. 

(A)  Collect  the  flare  monitoring  data 
according  to  §63.1572. 

(B)  Record  for  each  1-hour  period 
wluither  the  monitor  was  continuously 
oj)erating  and  the  j)ilot  light  was 
continuously  ])re.s(!nt  during  each  1- 
liour  ])(!rio(l. 

((i)  Maintain  the  net  lieating  value  of 
the  gas  heing  coinhnsted  at  or  above  the 
applicable  limits  in  §  (>3.1 1 . 

(I))  Maintain  the  (!xil  velocity  at  or 
below  the  applicable  maxiimim  exit 
v(!locity  specified  in  §  (>.3.1 1 . 

(<1)  I  lemonstrate  continnons 
compliance  with  the  alternative  limit  in 
paragraph  (a)(^  j(iii)  of  this  sitction  hy 
collecting  the  hourly  average 
tem|)eratnre  and  oxygen  concentiation 
monitoring  data  according  to  §  6.3.1 .572; 
maintaining  the  honriy  average 
tenqxnat  lire  at  or  above  1 ,200  degrees 
Fahrenheit;  and  maintaining  the  honriy 
average  oxygen  concentralion  at  or 
above  2  volume  percent  (dry  basis). 


Iu:af-Limif= 


■  44.  Section  63.1570  is  amended  by: 

■  a.  Revising  paragraphs  (a)  through  (d); 
and 

■  b.  Removing  and  reserving  paragraph 
(g)- 

The  revisions  read  as  follows: 

§  63.1 570  What  are  my  general 
requirements  for  complying  with  this 
subpart? 

(a)  Y ou  must  be  in  compliance  with 
all  of  the  non-opacity  standards  in  this 
subpart  at  all  times. 

(b)  You  must  be  in  compliance  with 
the  opacity  and  visible  emission  limits 
in  this  subpart  at  all  times. 

(c)  At  all  times,  you  must  operate  and 
maintain  any  affected  source,  including 
associated  air  pollution  control 
equipment  and  monitoring  equipment, 
in  a  manner  consistent  with  safety  and 
good  air  pollution  control  practices  for 
minimizing  emissions.  The  general  duty 
to  minimize  emissions  does  not  require 
you  to  make  any  further  efforts  to 
reduce  emissions  if  levels  required  by 
the  applicable  standard  have  been 
achieved.  Determination  of  whether  a 
source  is  operating  in  compliance  with 
operation  and  maintenance 
requirements  will  be  based  on 
information  available  to  the 
Administrator  which  may  include,  but 
is  not  limited  to,  monitoring  results, 
review  of  operation  and  maintenance 
procedures,  review  of  operation  and 
maintenance  records,  and  inspection  of 
the  source. 

(d)  During  the  jieriod  between  the 
compliance  date  specified  for  your 
affected  source  and  the  date  iij)ou  which 
coutiuuous  luouitoriug  systems  have 
been  installed  and  validated  and  any 
ajiplicahle  operating  limits  have  been 
set,  yon  must  maintain  a  log  detailing 
the  o|)ei'ation  and  maintenance  of  the 
process  and  emissions  control 
e(|ni|mienl. 

A  A  A  A  A 

■  45.  .Section  (>3. 1  571  is  amended  by: 

■  a.  Adding,  paragraph  (a)(5); 

■  h.  Revising  paragraph  |h)(1 ); 

■  c.  Kemoving,  |)aragraph  (h)(4); 

■  d.  Kedesignating  parag,ra|>h  (li)(5)  as 
(h)(4); 

■  e.  Kevising  paragraphs  (d)(2)  and 
(d)(4). 

The  revisions  and  additions  read  as 
lollows: 


§  63.1 571  How  and  when  do  I  conduct  a 
performance  test  or  other  initial  compliance 
demonstration? 

(a)  *  *  * 

(5)  Conduct  a  performance  test  for  PM 
or  Ni,  as  applicable,  from  catalytic 
cracking  vmits  at  least  once  every  5 
years  for  those  units  monitored  with 
CPMS,  BLD,  or  COMS.  You  must 
conduct  the  first  periodic  performance 
test  no  later  than  [THE  DATE  18 
MONTHS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER].  Those  units  monitoring  PM 
concentration  with  a  PM  CEMS  are  not 
required  to  conduct  a  periodic  PM 
performance  test. 

(b)  *  *  * 

(1)  Conduct  performance  tests  under 
such  conditions  as  the  Administrator 
specifies  to  you  based  on  representative 
performance  of  the  affected  source  for 
the  period  being  tested.  Representative 
conditions  exclude  periods  of  startup 
and  shutdovm  unless  specified  by  the 
Administrator  or  an  applicable  subpart. 
You  may  not  conduct  performance  tests 
during  periods  of  malfunction.  You 
must  record  the  process  information 
that  is  necessary  to  document  operating 
conditions  during  the  test  and  include 
in  such  record  an  explanation  to 
support  that  such  conditions  represent 
normal  operation.  Upon  request,  you 
must  make  available  to  the 
Admini.strator  such  records  as  may  bo 
nocn.ssary  to  dotormino  the  conditions  of 
])orformanco  to.sts. 
***** 

(d)  *  *  * 

(2)  If  you  must  moot  tho  IIAI’  iiiotal 
omission  limitiitioiis  in  §  (>3.1 564 ,  you 
oloct  thoo|)tiou  ill  p:iragr:i|)h  (<i)(1)(iv) 
ill  §  63. 1  5(>4  (Ni  |)or  coko  hiirii  off),  iiiid 
you  use  emit iniious  |)<irmuolor 
moiiiloriiig,  systoms,  you  must  ostahlish 
:iu  o|)oi<iliug  limit  lor  Iho  oijiiil ihriiim 
cat.'ilysl  Ni  coiicoiitiatioii  hasod  ou  Iho 
lahoralory  analysis  ol  tho  o(|uilihrium 
calalysi  Ni  coiicoiilralioii  from  tho 
initial  porfoi  iiiaiico  tost.  .Soclioii 

l>!t.  1.564(h)(2)  allows  you  to  adjust  Iho 
lahoralory  moasiiromoiils  of  I  ho 
o(|uilihrium  catalyst  Ni  coiicoiilralioii  to 
Iho  maximum  lovol.  You  must  mako  this 
adjiistmoiil  using  l'i(|ualiou  2  of  this 
.soclioii  as  follows; 


Omp/kpcokcburn-off 

(Eq.  2) 


NiEmRl, 
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where: 

NiEmR2s,  =  Average  Ni  emission  rate 

calculated  as  the  arithmetic  average  Ni 
emission  rate  using  Equation  8  of 
§  63.1564  for  each  performance  test  run, 
mg/kg  coke  burn-off. 

***** 

(4)  Except  as  specified  in  paragraph 
(d)(3)  of  tliis  section,  if  you  use 
continuous  parameter  monitoring 
systems,  you  may  adjust  one  of  your 
monitored  operating  parameters  (flow 
rate,  total  power  and  secondary  current, 
pressure  drop,  liquid-to-gas  ratio)  from 
the  average  of  measured  values  during 
the  performance  test  to  the  maximum 
value  (or  minimum  value,  if  applicable) 
representative  of  worst-case  operating 
conditions,  if  necessary.  This 
adjustment  of  measured  values  may  be 
done  using  control  device  design 
specifications,  manufacturer 
recommendations,  or  other  applicable 
information.  You  must  provide 
supporting  documentation  and  rationale 
in  your  Notification  of  Compliance 
Status,  demonstrating  to  the  satisfaction 
of  your  permitting  authority,  that  yom 
affected  source  complies  with  the 
applicable  emission  limit  at  the 
operating  limit  based  on  adjusted 
values. 

***** 

■  46.  Section  63.1572  is  amended  by: 

■  a.  Revising  paragraphs  (c) 
introductory  text,  (c)(1),  (c)(3)  and  (c)(4): 
and 

■  1).  Revising  j)aragraphs  (d)(1)  and  (2). 

'I’lie  r(!visions  read  as  follows: 

§63.1572  What  are  my  monitoring 
instaliation,  operation,  and  maintenance 
requirements? 

A  A  A  A  A 

(c)  l'ix(:e|)l  ioi  Hare  inoniloriiig 
systems,  you  imisl  install,  operate,  and 
maintain  each  contimions  p.nameter 
monitoring  system  according,  to  the 
re(|nii(!ments  in  parag,raphs  (c)(  I ) 
lhron)’,h  (5)  ol  this  section.  I'or  flaies,  on 
and  alter  ITIII';  DA'I'I-:  3  YIsAKS  Al'I'Idt 
Till';  DATI'OI'  I'DHI.ICATION  OE  I'III'; 
IdNAI.  Kt  tl.h;  AMl'iNDMI'N’I  S  IN  ’l  l  ll' 
I'KDEKAi.  KEtllSTEKI,  yon  must  install, 
operate,  c.dihrate,  and  maint.iin 
monitoiing  systems  as  specified  in 
§§(i3.67l)  and  (.:i.li71.  I'rior  to  iTIlf: 
DATf; YI'AKS  Al'Tl'iK  Tl  If:  DATfiOf 
I’lmi.lCATION  Of  Tllf;  I'lNAI,  KDl.f; 
AMI-lNDMflNTS  IN  Tllf;  fEDEK Al. 
KECISTERI,  yon  innst  either  meet  the 
monitoring  system  recpiirements  in 
paragraphs  ((:)(!)  through  (5)  of  this 
section  or  meet  the  nirpiirements  in 
§§63.670  and  63.671. 

(1)  You  must  install,  oj)erate,  and 
maintain  each  continuous  parameter 
monitoring  system  according  to  the 
requirements  in  Table  41  of  this  subpart. 


You  must  also  meet  the  equipment 
specifications  in  Table  41  of  this  subpart 
if  pH  strips  or  colormetric  tube 
sampling  systems  are  used.  You  must 
meet  the  requirements  in  Table  41  of 
this  subpart  for  BLD  systems. 
***** 

(3)  Each  continuous  parameter 
monitoring  system  must  have  valid 
hourly  average  data  from  at  least  75 
percent  of  the  hours  during  which  the 
process  operated,  except  for  BLD 
systems. 

(4)  Each  continuous  parameter 
monitoring  system  must  determine  and 
record  the  hourly  average  of  all  recorded 
readings  and  if  applicable,  the  daily 
average  of  all  recorded  readings  for  each 
operating  day,  except  for  BLD  systems. 
The  daily  average  must  cover  a  24-hour 
period  if  operation  is  continuous  or  the 
number  of  hours  of  operation  per  day  if 
operation  is  not  continuous,  except  for 
BLD  systems. 

***** 

(d)  *  *  * 

(1)  You  must  conduct  all  monitoring 
in  continuous  operation  (or  collect  data 
at  all  required  intervals)  at  all  times  the 
affected  source  is  operating. 

(2)  You  may  not  use  data  recorded 
during  required  quality  assurance  or 
control  activities  (including,  as 
applicable,  calibration  checks  and 
required  zero  and  span  adjustments)  for 
jjurposes  of  this  regulation,  including 
(lata  av(;rages  and  calculations,  for 
fulfilling  a  minimum  data  availability 
i'e(juirement,  if  ap])licat)le.  You  must 
use  alt  the  data  colhtcted  during  all 
other  periods  in  assessing  the  operation 
of  the  control  device  and  associated 
control  system. 

■  47.  .Sect  ion  1)3. 1 573  is  amended  hy: 

■  a.  Itedesiguating  |)aragra|)h.s  (h),  (c), 

(d),  (e)  and  (f)  as  |)aragraph.s  (c),  (d),  (e), 
(l)aud  (g); 

■  I).  Adding  |)arag,ra|)li  (h); 

■  c.  Kevi.sing,  newly  redesig.iiated 
|)arag,raph  |c)  introductory  text; 

■  d.  Revising,  newly  i (:desig,uated 
|iarag,ra|)li  (d)  iutroductory  text; 

■  e.  Revising  newly  redesignated 
|)ar.’igni|)h  (I)  introductory  text;  and 

■  I.  Revising  newly  redesignated 
paragraph  (g)(1). 

The  revisions  and  additions  read  as 
lol  lows: 

§63.1573  What  are  my  monitoring 
alternatives? 

***** 

(h)  Wluit  is  tiu;  ap})r()V(;(l  (tllcrnalivc 
for  monitoring  prossnro  drop?  You  may 
use  this  altornativo  to  a  continuous 
paramot(5r  monitoring  system  for 
pressure  drop  if  you  operate  a  jet  ejector 
type  wet  scrubber  or  other  type  of  wet 


scrubber  equipped  with  atomizing  spray 
nozzles.  You  shall: 

(1)  Conduct  a  daily  check  of  the  air  or 
water  pressure  to  the  spray  nozzles; 

(2)  Maintain  records  of  the  results  of 
each  daily  check;  and 

(3)  Repair  or  replace  faulty  (e.g., 
leaking  or  plugged)  air  or  water  lines 
within  12  hours  of  identification  of  an 
abnormal  pressure  reading. 

(c)  What  is  the  approved  alternative 
for  monitoring  pH  or  alkalinity  levels? 
You  may  use  the  alternative  in 
paragraph  (c)(1)  or  (2)  of  this  section  for 
a  catalytic  reforming  imit. 
***** 

(d)  Can  I  use  another  type  of 
monitoring  system?  You  may  request 
approval  from  your  permitting  authority 
to  use  an  automated  data  compression 
system.  An  automated  data  compression 
system  does  not  record  monitored 
operating  parameter  values  at  a  set 
frequency  (e.g.,  once  every  hour)  but 
records  all  values  that  meet  set  criteria 
for  variation  from  previously  recorded 
values.  Your  request  must  contain  a 
description  of  the  monitoring  system 
and  data  recording  system,  including 
the  criteria  used  to  determine  which 
monitored  values  are  recorded  and 
retained,  the  method  for  calculating 
daily  averages,  and  a  demonstration  that 
the  system  meets  all  of  the  criteria  in 
paragraphs  (d)(1)  through  (5)  of  this 
.s(5ction: 

***** 

(f)  How  do  I  request  to  monitor 
alternative  parameters?  You  imi.st 
suhmil  a  nujucst  lor  review  and 
ap|)roval  or  disapproval  to  the 
Administrator.  The  I'ecpiest  nnisl 
include  the  iidormation  in  |)aragraphs 
(!)( I )  through  (5)  of  this  section. 

A  A  A  A  A 

(g)  *  *  ' 

(t)  Yon  may  re(piest  alternative 
monitoring,  recpiirements  accordio)’,  to 
the  procedures  in  this  parag,ra|)h  if  yon 
meet  each  ol  the  conditions  in 
parag.raphs  (g,)(  I  )(i )  throng,h  (ii i)  ol  t his 
.section; 

A  A  A  A  A 

■  46.  .Section  (>.3.  I  574  is  .imended  hy 
revising,  (a)(,3)  to  read  as  follows: 

§63.1574  What  notifications  must  I  submit 
and  when? 

(a)  *  *  * 

(.3)  If  yon  are  recpiired  to  conduct  an 
initial  performance  test,  performance 
evaluation,  design  (walnation,  o|)acity 
observation,  visible  emi.ssion 
oh.servation,  or  other  initial  compliance 
(hnnonstration,  yon  must  .submit  a 
notification  of  compliance  status 
according  to  §  63.9(h)(2)(ii).  You  can 
submit  this  information  in  an  operating 
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permit  application,  in  an  amendment  to 
an  operating  permit  application,  in  a 
separate  submission,  or  in  any 
combination.  In  a  State  with  an 
approved  operating  permit  program 
where  delegation  of  authority  under 
.section  112(1)  of  the  CAA  has  not  been 
requested  or  approved,  you  must 
provide  a  duplicate  notification  to  the 
applicable  Regional  Administrator.  If 
the  re(juirod  information  has  Inum 
.submitted  ])reviou.sly,  you  do  not  have 
to  ])rovide  a  .se])arate  notification  of 
coni])lian(:e  .status.  Jii.st  refer  tt)  the 
earlier  suhnii.s.sion.s  instead  of 
(ln|)li(:ating  and  resnhinitting  the 
|)revionsly  snhniitted  inlorination. 

*  A  *  A  * 

■  't!l.  .Section  (ili. 157.5  is  amended  hy: 

■  a.  Revising  |)aragraplis  (d) 
inlrodncl(»ry  text,  (d)(1 )  and  (2); 

■  1).  Adding  |)aragraph  (d)(4j; 

■  c.  Revising  |)aragrapti  (ej  ini rodnclory 
lexi; 

■  (1.  Reinovingand  r(!servi ng  |)aragra|)li 
(e)(1); 

■  e.  Revising  |)aragraptis  (e)(4  j  and 

(•0(ci): 

■  f.  Rcivising  paragraphs  (f)(1)  and  (2); 

■  g.  Reinovingand  reserving  jiaragraph 
(h);  and 

■  h.  Adding  paragraph  (k). 

The  revi.sions  and  additions  read  as 
follows: 

§63.1575  What  reports  must  I  submit  and 
when? 

***** 

(d)  For  each  deviation  from  an 
emission  limitation  and  for  each 
deviation  from  the  requirements  for 
work  practice  standards  that  occurs  at 
an  affected  source  where  you  are  not 
using  a  continuous  opacity  monitoring 
system  or  a  continuous  emission 
monitoring  system  to  comply  with  the 
emission  limitation  or  work  practice 
standard  in  this  subpart,  the  semiannual 
compliance  report  must  contain  the 
information  in  paragraphs  (c)(1)  through 
(3)  of  this  section  and  Ae  information 
in  paragraphs  (d)(1)  through  (4)  of  this 
section. 

(1)  The  total  operating  time  of  each 
affected  source  during  the  reporting 
period  and  identification  of  the  sources 
for  which  there  was  a  deviation. 

(2)  Information  on  the  number,  date, 
time,  duration,  and  cause  of  deviations 
(including  unknown  cause,  if 
applicable). 

***** 

(4)  The  applicable  operating  limit  or 
work  practice  standard  from  which  you 
deviated  and  either  the  parameter 
monitor  reading  during  the  deviation  or 
a  description  of  how  you  deviated  from 
the  work  practice  standard. 


(e)  For  each  deviation  from  an 
emission  limitation  occurring  at  an 
affected  source  where  you  are  using  a 
continuous  opacity  monitoring  system 
or  a  continuous  emission  monitoring 
system  to  comply  with  the  emission 
limitation,  you  must  include  the 
information  in  paragraphs  (c)(1)  through 

(3)  of  this  section,  in  paragraphs  (d)(1) 
through  (3)  of  this  section,  and  in 
jiaragrajihs  (e)(2)  through  (13)  of  this 
section. 

(1)  iRe.servedI 
***** 

(4)  An  estimate  of  the  quantity  ol Cacti 
regulated  pollnlant  emitted  over  the 
emi.ssion  limit  during  the  deviation,  and 
a  description  oi  the  method  used  to 
estimate  the  emissions. 

((>)  A  hreakdown  of  the  total  duration 
of  the  deviations  (hiring  llie  reporting 
peiiod  and  into  those  that  an;  due  to 
control  e(pii|)ment  prohlems,  proce.ss 
lirohlems,  other  known  causes,  and 
other  unknown  causes. 
***** 

(f)  *  *  * 

(1)  Yon  must  include  the  information 
in  paragraph  (c)(1  )(i)  or  (c)(l  )(ii)  of  this 
section,  if  apjilicahle. 

(i)  If  you  are  complying  with 
paragraph  (k)(l)  of  this  section,  a 
summary  of  the  results  of  any 
performance  test  done  during  the 
reporting  period  on  any  affected  unit. 
Results  of  the  performance  test  include 
the  identification  of  the  source  tested, 
the  date  of  the  test,  the  percentage  of 
emissions  reduction  or  outlet  pollutant 
concentration  reduction  (whichever  is 
needed  to  determine  compliance)  for 
each  run  and  for  the  average  of  all  runs, 
and  the  values  of  the  monitored 
operating  parameters. 

(ii)  If  you  are  not  complying  with 
paragraph  (k)(l)  of  this  section,  a  copy 
of  any  performance  test  done  during  the 
reporting  period  on  any  affected  unit. 
The  report  may  be  included  in  the  next 
semiannual  compliance  report.  The 
copy  must  include  a  complete  report  for 
each  test  method  used  for  a  particular 
kind  of  emission  point  tested.  For 
additional  tests  performed  for  a  similar 
emission  point  using  the  same  method, 
you  must  submit  the  results  and  any 
other  information  required,  but  a 
complete  test  report  is  not  required.  A 
complete  test  report  contains  a  brief 
process  description;  a  simplified  flow 
diagram  showing  affected  processes, 
control  equipment,  and  sampling  point 
locations;  sampling  site  data; 
description  of  sampling  and  analysis 
procedures  and  any  modifications  to 
standard  procedures;  quality  assurance 
procedures;  record  of  operating 


conditions  during  the  test;  record  of 
preparation  of  standards;  record  of 
calibrations;  raw  data  sheets  for  field 
sampling:  raw  data  sheets  for  field  and 
laboratory  analyses;  documentation  of 
calculations;  and  any  other  information 
required  by  the  test  method. 

(2)  Any  reque.sted  change  in  the 
applicability  of  an  omi.s.sion  standard 
(e.g.,  you  want  to  change  from  the  PM 
.standard  to  the  Ni  .standard  for  catalytic 
cracking  units  or  from  the  11(3 
concentration  standard  to  |)ercent 
reduction  for  catalytic  reforming  units) 
in  your  conqiliance  report.  Yon  must 
include  all  inlorination  and  data 
nece.ssary  to  (lenionsirate  com|)liance 
with  the  new  emission  slandard 
.selected  and  any  other  associated 
re(|nirenieiits. 

A  A  A  A  A 

(k)  Ironic  siihinilldl  of 
pci loi ni<nic(‘  Icsl  nnd  ( ll'IMS 
pcrlornKincc  cvohiiil ion  dnln.  ( )ii  and 
alter  ri'l  II'  DA  I  I-;  .3  Yl'iAR.S  AF’I’fiK 
DA  TIiOF  PDIII.ICATION  OF  TIIi': 

FINAI,  KDl.l-;  AMI-NDMI-N'I'.S  IN  TNI-; 
FKDFRAI.KWil.STKKI,  if  re(inired  to 
snhniit  the  results  ofa  performance  lest 
or  (iFM.S  jierlormiince  evaluation,  yon 
must  snhrnit  the  results  using  Id’A’s 
Flectronic  Rejiorting  Tool  (FRT) 
according  to  the  jirocedures  in 
paragraphs  (k)(l)  and  (2)  of  this  .section. 

(l)  Within  60  days  after  the  date  of 
completing  each  performance  test  as 
required  by  this  subpart,  you  must 
submit  the  results  of  the  performance 
tests  according  to  the  method  specified 
by  either  paragraph  (k)(l)(i)  or  (k)(l)(ii) 
of  this  section. 

(i)  For  data  collected  using  test 
methods  supported  by  the  EPA’s  ERT  as 
listed  on  the  EPA’s  ERT  Web  site 
[http://www.epa.gov/ttn/chief/ert/ 
index.html),  you  must  submit  the  results 
of  the  performance  test  to  the 
Compliance  and  Emissions  Data 
Reporting  Interface  (CEDRI)  accessed 
through  the  EPA’s  Central  Data 
Exchange  (CDX)  {http://cdx.epa.gov/ 
epa  home.asp),  unless  the 
Administrator  approves  another 
approach.  Performance  test  data  must  be 
submitted  in  a  file  format  generated 
through  use  of  the  EPA’s  ERT.  If  you 
claim  that  some  of  the  performance  test 
information  being  submitted  is 
confidential  business  information  (CBI), 
you  must  submit  a  complete  file 
generated  through  the  use  of  the  EPA’s 
ERT,  including  information  claimed  to 
be  CBI,  on  a  compact  disc  or  other 
commonly  used  electronic  storage 
media  (including,  but  not  limited  to, 
flash  drives)  by  registered  letter  to  the 
EPA.  The  electronic  media  must  be 
clearly  marked  as  CBI  and  mailed  to 
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U.S.  EPA/OAQPS/CORE  CBI  Office, 
Attention:  WebFIRE  Administrator,  MD 
C404-02,  4930  Old  Page  Rd.,  Durham, 

NO  27703.  The  same  ERT  file  with  the 
CBI  omitted  must  he  submitted  to  the 
EPA  via  CDX  as  described  earlier  in  tbis 
paragraph. 

(ii)  For  data  collected  using  test 
methods  that  are  not  supported  by  the 
EPA’s  1-;RT  as  listed  on  the  EPA’s  ERT 
Web  site,  you  must  submit  tlu!  results  of 
the  j)erformau(:(!  test  to  the 
Administrator  at  the  appropriate 
address  listisd  in  {^(>3.13. 

(2j  Witliiu  (>0  days  alter  the  date  of 
completing  each  ( il'lM.S  perrormaiice 
evaluation  test  recpiired  hy  ^  li.3.  t  r>7 1  (a) 
and  (h),  you  must  siihmit  the  results  of 
the  ixMlormance  evaluation  according  to 
the  nadhod  specified  hy  either 
paragraph  (k)(2j(i)  or  (k)(2j(ii)  ol  this 
section. 

(ij  Eoi  data  collection  of  relative 
accuracy  test  audit  (KATA)  pollidants 
that  are  sup|»orted  by  tlu!  Id’A’s  EK  T  as 
listed  on  tlu;  I'iKT  Web  sitis,  the  owikm 
Ol  operator  must  submit  the  results  of 
the  |)eriormance  evaluation  to  the 
Cl'iDKI  that  is  acce.ssed  through  the 
Id’A’s  (;i)X,  unle.ss  the  Administrator 
approves  another  apjiroach. 

Performance  evaluation  data  must  he 
submitted  in  a  file  format  generated 
through  the  use  of  the  EPA’s  ERT.  If  an 
owner  or  operator  claims  that  some  of 
the  performance  evaluation  information 
being  submitted  is  CBI,  the  owner  or 
operator  must  submit  a  complete  file 
generated  through  the  use  of  the  EPA’s 
ERT,  including  information  claimed  to 
be  CBI,  on  a  compact  disc  or  other 
commonly  used  electronic  storage 
media  (including,  but  not  limited  to, 
flash  drives)  by  registered  letter  to  the 
EPA.  The  electronic  media  must  be 
clearly  marked  as  CBI  and  mailed  to 
U.S.  EPA/OAQPS/CORE  CBI  Office, 
Attention:  WebFIRE  Administrator,  MD 
C404-02,  4930  Old  Page  Rd.,  Durham, 
NC  27703.  The  same  ERT  file  with  the 
CBI  omitted  must  be  submitted  to  the 
EPA  via  CDX  as  described  earlier  in  this 
paragraph. 

(ii)  For  any  performance  evaluation 
data  with  RATA  pollutants  that  are  not 
supported  by  the  EPA’s  ERT  as  listed  on 
the  EPA’s  ERT  Web  site,  you  must 


submit  the  results  of  the  performance 
evaluation  to  the  Administrator  at  the 
appropriate  address  listed  in  §  63.13. 

■  50.  Section  63.1576  is  amended  hy: 

■  a.  Revising  paragraph  (a)(2); 

■  b.  Revising  paragraphs  (b)(3)  and  (5). 

The  revisions  read  as  follows: 

§63.1576  What  records  must  1  keep,  in 
what  form,  and  for  how  long? 

(.,)*  *  * 

(2)  The  records  specified  iii 
|)iiragraphs  (a)(2)(i)  I  hrough  (iv)  of  this 
seclioii. 

(i)  Record  the  date,  time,  and  duration 
of  each  startup  and/or  shutdown  period, 
recording,  the  jieriods  when  the  affected 
source  was  subject  to  the  standard 
applicable  to  startup  and  shutdown. 

(ii)  In  the  event  that  an  affected  unit 
fails  to  meet  an  applicable  standard, 
record  the  nninher  of  failures.  Eor  each 
failuK!  iccord  the  date,  time  and 
dnrat  ion  of  each  iai  hire. 

(iii)  Eor  each  iaiinre  to  meet  an 
a|)plicahle  standard,  record  and  retain  a 
list  of  the  affected  sources  or  e(|uipment, 
an  est  iinate  of  the  volume  of  each 
regulated  |)olhitant  emitted  over  any 
emi.ssion  limit  and  a  description  of  the 
method  u.sed  to  estimate  the  emissions. 

(iv)  Rectird  actions  taken  to  minimize 
emissions  in  accordance  with 

§63.1 570(c)  and  any  corrective  actions 
taken  to  return  the  affected  unit  to  its 
normal  or  usual  manner  of  operation. 

ik  *  W  *  * 

(b)  *  *  * 

(3)  The  performance  evaluation  plan 
as  described  in  §  63.8(d)(2)  for  the  life 
of  the  affected  source  or  until  the 
affected  source  is  no  longer  subject  to 
the  provisions  of  this  part,  to  be  made 
available  for  inspection,  upon  request, 
by  the  Administrator.  If  the  performance 
evaluation  plan  is  revised,  you  must 
keep  previous  (i.e.,  superseded)  versions 
of  the  performance  evaluation  plan  on 
record  to  be  made  available  for 
inspection,  upon  request,  by  the 
Administrator,  for  a  period  of  5  years 
after  each  revision  to  the  plan.  The 
program  of  corrective  action  should  he 
included  in  the  plan  required  under 

§  63.8(d)(2). 


(5)  Records  of  the  date  and  time  that 
each  deviation  started  and  stopped. 
***** 

■  51.  Section  63.1579  is  amended  by: 

■  a.  Revising  section  introductory  text 
and 

■  b.  Revising  the  definitions  of 
“Deviation,”  and  “PM.” 

The  revisions  read  as  follows: 

§  63.1579  What  definitions  apply  to  this 
subpart? 

'I'erius  used  iii  Ibis  suhparl  are 
defined  in  the  ( lleaii  Air  Act  (( lAA),  in 
40  (lEK  Oil. 2,  the  Ueiieral  Provisions  of 
this  |)art  (§§  ()3. 1  I  hrough  (>3. 1 5),  and  in 
this  section  as  listed.  If  the  same  term 
is  defined  in  suhpart  A  and  in  this 
section,  it  shall  have  the  meaning  g,iven 
in  t  his  sect  ion  for  purposes  ol  t  his 
snhpart. 

A  A  A  A  A 

Davidlioii  means  any  instance  in 
which  an  affected  source  subject  to  this 
snhpart ,  or  an  owner  or  operator  of  such 
a  .source: 

(1)  I'ails  to  meet  any  re(|uirement  or 
obligation  established  hy  this  snh|)art, 
including  hilt  not  limited  to  any 
emi.ssion  limit,  operating  limit,  or  work 
practice  standard;  or 

(2)  Fails  to  meet  any  term  or  condition 
that  is  adopted  to  implement  an 
applicable  requirement  in  this  subpart 
and  that  is  included  in  the  operating 
permit  for  any  affected  source  required 
to  obtain  such  a  permit. 
***** 

PM  means,  for  the  purposes  of  this 
subpart,  emissions  of  particulate  matter 
that  serve  as  a  siurogate  measure  of  the 
total  emissions  of  particulate  matter  and 
metal  HAP  contained  in  the  particulate 
matter,  including  but  not  limited  to: 
antimony,  arsenic,  beryllium,  cadmium, 
chromium,  cobalt,  lead,  manganese, 
nickel,  and  selenium  as  measured  by 
Methods  5,  5B  or  5F  in  Appendix  A-3 
to  part  60  of  this  chapter  or  hy  an 
approved  alternative  method. 
***** 

■  52.  Table  1  to  subpart  UUU  of  part  63 
is  revised  to  read  as  follows: 

As  stated  in  §  63.1564(a)(1),  you  shall 
meet  each  emission  limitation  in  the 
following  table  that  applies  to  you. 
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Table  1  to  Subpart  UUU  of  Part  63— Metal  HAP  Emission  Limits  for  Catalytic  Cracking  Units 


For  each  new  or  existing  catalytic  cracking  unit  .  .  . 


You  shall  meet  the  following  emission  limits  for  each  catalyst  regen¬ 
erator  vent  .  .  . 


1.  Subject  to  new  source  performance  standard  (NSPS)  for  PM  in  40 
CFR  60.102. 


2.  Subject  to  NSPS  for  PM  in  40  CFR  60.102a(b)(1)(i) 


3.  Subject  to  NSPS  for  PM  in  40  CFR  60.102a(b)(1)(ii) 


4.  Option  1 :  PM  per  coke  burn-off  limit,  not  subject  to  the  NSPS  for  PM 
in  40  CFR  60.102  or  in  40  CFR  60.102a(b)(1). 

5.  Option  2:  PM  concentration  limit,  not  subject  to  the  NSPS  for  PM  in 
40  CFR  60.102  or  in  40  CFR  60.102a(b)(1). 

6.  Option  3:  Ni  Ib/hr  limit,  not  subject  to  the  NSPS  for  PM  in  40  CFR 
60.102  or  in  40  CFR  60.102a(b)(1). 

7.  Option  4:  Ni  per  coke  burn-off  limit,  not  subject  to  the  NSPS  for  PM 
in  40  CFR  60.102  or  in  40  CFR  60.102a(b)(1). 


PM  emissions  must  not  exceed  1.0  gram  per  kilogram  (g/kg)  (1.0  lb/ 
1,000  lb)  of  coke  burn-off.  Before  [THE  DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REGISTER),  if  the  discharged  gases 
pass  through  an  incinerator  or  waste  heat  boiler  in  which  you  burn 
auxiliary  or  in  supplemental  liquid  or  solid  fossil  fuel,  the  incremental 
rate  of  PM  emissions  must  not  exceed  43.0  grams  per  Gigajoule  (g/ 
GJ)  or  0.10  pounds  per  million  British  thermal  units  (Ib/million  Btu)  of 
heat  input  attributable  to  the  liquid  or  solid  fossil  fuel;  and  the  opacity 
of  emissions  must  not  exceed  30  percent,  except  for  one  6-minute 
average  opacity  reading  in  any  1-hour  period. 

PM  emissions  must  not  exceed  1.0  g/kg  (1.0  lb  PM/1,000  lb)  of  coke 
burn-off  or,  if  a  PM  CEMS  is  used,  0.040  grain  per  dry  standard 
cubic  feet  (gr/dscf)  corrected  to  0  percent  excess  air. 

PM  emissions  must  not  exceed  0.5  g/kg  coke  burn-off  (0.5  lb/1000  lb 
coke  burn-off)  or,  if  a  PM  CEMS  is  used,  0.020  gr/dscf  corrected  to  0 
percent  excess  air. 

PM  emissions  must  not  exceed  the  limits  specified  in  Item  1  of  this 
table. 

PM  emissions  must  not  exceed  0.040  gr/dscf  corrected  to  0  percent 
excess  air. 

Nickel  (Ni)  emissions  must  not  exceed  13,000  milligrams  per  hour  (mg/ 
hr)  (0.029  Ib/hr). 

Ni  emissions  must  not  exceed  1.0  mg/kg  (0.001  lb/1,000  lb)  of  coke 
burn-off  in  the  catalyst  regenerator. 


■  53.  Table  2  to  subpart  UUU  of  part  63  As  stated  in  §  63.1564(a)(2),  you  shall 
is  revised  to  read  as  follows:  meet  each  operating  limit  in  the 

following  table  that  applies  to  you. 

Table  2  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units 


For  each  new  or  existing  catalytic 
cracking  unit  .  .  . 

For  this  type  of  continuous 
monitoring  system  .  .  . 

For  this  type  of  control 
device  .  .  . 

You  shall  meet  this  operating 
limit .  .  . 

1.  Subject  to  the  NSPS  for  PM  in 
40  CFR  60.102. 

a.  Continuous  opacity  monitoring 
system  used  to  comply  with  the 
30  percent  opacity  limit  in  40 
CFR  60.102  before  [THE  DATE 
18  MONTHS  AFTER  THE 
DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER). 

Not  applicable  . 

Not  applicable. 

b.  Continuous  opacity  monitoring 

Cyclone,  fabric  filter,  or  electro- 

Maintain  the  3-hour  rolling  aver- 

system  used  to  comply  with  a 
site-specific  opacity  limit. 

static  precipitator. 

age  opacity  ot  emissions  from 
your  catalyst  regenerator  vent 
no  higher  than  the  site-specific 
opacity  limit  established  during 
the  performance  test. 

c.  Continuous  paramotor  moni¬ 
toring  systems. 

Electrostatic  precipitator  . 

Maintain  the  riaily  average  coke 
burn-ofi  rate  or  dally  average 
flow  rale  no  higher  than  the 
limit  oslahlishod  in  the  porlorm- 
arux)  tost;  and  triainlain  the  3- 
hour  tolling  avoriigo  total  power 
and  Hocondfity  (;utronl  above 
Iho  limit  oslahlishod  in  the  pot 
lomianoo  lost 

(1  C^ontiniious  paramotor  rnoni 
loiiog  systoms 

Wot  iiotuhhor 

Mainlain  the  3  hoiii  lollinij  avoi 
ago  piossuto  dio|i  above  Iho 
limit  oslahlishod  in  Iho  poiloim 
anco  tost,  and  mainl.ain  Iho  3 
hoiii  lollliKj  avoiatjo  li(|iiid  lo 
gas  lalio  .ihovo  Iho  limil  oslah 
li'.hod  in  Iho  poiloimanco  lost 
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Table  2  to  Subpart  UUU  of  Part  63- 


-Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 
Units — Continued 


For  each  new  or  existing  catalytic 
cracking  unit  .  .  . 


For  this  type  of  continuous 
monitoring  system  .  .  . 


For  this  type  of  control 
device  .  .  . 


e.  Bag  leak  detection  (BLD)  sys-  Fabric  filter 
tern. 


2.  Subject  to  NSPS  for  PM  in  40  a.  PM  CFMS .  Not  applicable  . 

CFR  60.102a(b)(1)(i). 

b.  Continuous  opacity  monitoring  Cyclone  or  electrostatic  precipi- 
system  used  to  comply  with  a  tator. 
site-specific  opacity  limit. 


c.  Continuous  parameter  moni-  Electrostatic  precipitator 
toring  systems. 


d.  Continuous  parameter  moni¬ 
toring  systems. 


Wet  scrubber 


e.  Bag  leak  detection  (BLD)  sys-  Fabric  filter 
tern. 


3.  Subject  to  NSPS  tor  PM  in  40  Any .  Any . 

CFR  60.102a(b)(1)(ii). 

4.  Option  1 :  PM  per  coke  burn-off  a.  Continuous  opacity  monitoring  Cyclone,  fabric  filter,  or  electro¬ 
limit  not  subject  to  the  NSPS  for  system  used  to  comply  with  a  static  precipitator. 

PM  in  40  CFR  60.102  or  40  site-specific  opacity  limit. 

CFR  60.102a(b)(1). 


f).  C^ontinuous  pararnolor  moni-  i  Lloctrostatic  precipitator 
toring  systems. 


You  shall  meet  this  operating 

limit  .  .  . 

Maintain  particulate  loading  below 
the  BLD  alarm  set  point  estab¬ 
lished  in  the  initial  adjustment 
of  the  BLD  system  or  allowable 
seasonal  adjustments. 

Not  applicable. 

Maintain  the  3-hour  rolling  aver¬ 
age  opacity  of  emissions  from 
your  catalyst  regenerator  vent 
no  higher  than  the  site-specific 
opacity  limit  established  during 
the  performance  test. 

Maintain  the  daily  average  coke 
burn-off  rate  or  daily  average 
flow  rate  no  higher  than  the 
limit  established  in  the  perform¬ 
ance  test;  and  maintain  the  3- 
hour  rolling  average  total  power 
and  secondary  current  above 
the  limit  established  in  the  per¬ 
formance  test. 

Maintain  the  3-hour  rolling  aver¬ 
age  pressure  drop  above  the 
limit  established  in  the  perform¬ 
ance  test;  and  maintain  the  3- 
hour  rolling  average  liquid-to¬ 
gas  ratio  above  the  limit  estab¬ 
lished  in  the  performance  test. 

Maintain  particulate  loading  below 
the  BLD  alarm  set  point  estab¬ 
lished  in  the  initial  adjustment 
of  the  BLD  system  or  allowable 
seasonal  adjustments. 

The  applicable  operating  limits  in 
Item  2  of  this  table. 

Maintain  the  3-hour  rolling  aver¬ 
age  opacity  of  emissions  from 
your  catalyst  regenerator  vent 
no  higher  than  the  site-specific 
opacity  limit  established  during 
the  performance  test.  Alter¬ 
natively,  before  [THE  DATE  18 
MONTHS  AFTER  THE  DATE 
OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER], 
you  may  maintain  the  hourly 
average  opacity  of  emissions 
from  your  catalyst  generator 
vent  no  higher  than  the  site- 
specific  opacify  limit  established 
during  tfio  performance  test 

(1)  Maintain  the  daily  average  gas 
How  rale  or  daily  average  coke 
biini  oil  rale  no  liigfier  Ilian  Ihe 
limil  esiablished  in  Ihe  perform 
anee  lesi 
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Table  2  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units — Continued 


For  each  new  or  existing  catalytic  For  this  type  of  continuous 
cracking  unit  .  .  .  monitoring  system  .  .  . 


For  this  type  of  control 
device  .  .  . 


You  shail  meet  this  operating 
limit .  .  . 


(2)  Maintain  the  3-hour  rolling  av¬ 
erage  total  power  and  sec¬ 
ondary  current  above  the  limit 
established  in  the  performance 
test.  Alternatively,  before  [THE 


DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 


REGISTER],  you  may  maintain 
the  daily  average  voltage  and 
secondary  current  (or  total 
power  input)  above  the  iimit  es¬ 
tablished  in  the  performance 
test. 


5.  Option  2:  I^M  concontration  limit 
not  subject  to  the  NSPS  for  PM 
in  40  CFR  60.102  or  40  CFR 
60.102a(b)(1). 

6.  Option  3:  Ni  Ib/hr  limit  not  sub¬ 
ject  to  the  NSPS  for  PM  in  40 
CFR  60.102. 


c  Rag  leak  detection  (Rt  I))  sys 
torn 


PM  CE  MS 


a.  Continuous  opacity  monitoring 
system. 


ii.  Wet  scrubber 


I  abric  fillet 


Any 


Cyclone,  fabric  filter,  or  electro¬ 
static  precipitator. 


(1)  Maintain  the  3-hour  rolling  av¬ 
erage  pressure  drop  above  the 
limit  established  in  the  perform¬ 
ance  test.  Alternatively,  before 
[THE  DATE  18  MONTHS 
AFTER  THE  DATE  OE  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER),  you  m;ty 
maintain  ttie  daily  average 
pressure  dro[)  above  Ibe  limit 
esialrllstied  In  tlie  peilrrrmance 
letit  (not  applicalrle  to  a  wet 
sciulrbet  ol  tlie  non  vent ui I  jet 
ejector  design) 

(2)  Maintain  Ibe  3  bout  lollliKj  av 
eiage  iKjiild  lo  gat;  little  above 
Ibe  limll  esiabllsbed  In  Ibe  jiei 
leimaiice  lit*. I  Alleinalively.  be 
leie  I  II II  DA  1 1  III  MON  1 1  L  . 
AMIR  lilt  DA  1 1  Ol  PURI  I 
(.AIION  Ol  nil  I  INAI  RDM 
AMI  NDMI  NR.  IN  11 II  FED 
FRAI  HEGISTER),  you  m.iy 
m.iint.'iln  Ibe  daily  .iveiaije  llg 
iild  lo  gas  lalio  above  Ibe  limll 
esi.'ililisbed  in  Ibe  jieitoimance 
lesi 

M.'iintiiin  |)<iiliculale  loading  below 
Ibe  Rt  D  aliiim  sol  [loinl  estal) 
lislied  in  Itie  initial  adjustment 
ol  tlie  Rl  I)  system  or  allowable 
seasonal  adjustments. 

Not  applicable. 


Maintain  the  3-hour  rolling  aver¬ 
age  Ni  operating  value  no  high¬ 
er  than  the  limit  established 
during  the  performance  test.  Al¬ 
ternatively,  before  [THE  DATE 
18  MONTHS  AFTER  THE 
DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER),  you  may  maintain 
the  daily  average  Ni  operating 
value  no  higher  than  the  limit 
established  during  the  perform¬ 
ance  test. 
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Table  2  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units — Continued 


For  each  new  or  existing  catalytic 
cracking  unit  .  .  . 


For  this  type  of  continuous  For  this  type  of  control  You  shall  meet  this  operating 

monitoring  system  .  .  .  device  .  .  .  limit .  .  . 

b.  Continuous  parameter  moni-  i.  Electrostatic  precipitator  .  (1)  Maintain  the  daily  average  gas 

toring  systems.  flow  rate  or  daily  average  coke 

burn-off  rate  no  higher  than  the 
limit  established  during  the  per¬ 
formance  test. 

(2)  Maintain  the  monthly  rolling 
average  of  the  equilibrium  cata¬ 
lyst  Ni  concentration  no  higher 
than  the  limit  established  during 
the  performance  test. 

(3)  Maintain  the  3-hour  rolling  av¬ 
erage  total  power  and  sec¬ 
ondary  current  above  the  limit 
established  in  the  performance 
test.  Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  you  may  maintain 


the  daily  average  voltage  and 
secondary  current  (or  total 
()owor  input)  above  the  estab¬ 
lished  during  the  performance 
lost 

ii  Wot  sctuhbor  (1)  Maintain  the  montlily  rolling 

avoiago  ol  the  oguilihrium  cata 
lysl  Ni  conconlialion  no  lil(|lior 
tlian  the  limit  ostatillshod  (luuni) 
llio  |ioitouiianco  lost 
Maintain  the  .T  lioiii  lollinij  iiv 
oia(|o  iiiostaiio  diop  ahovo  the 
limit  ot.talilii.liod  In  the  |ioili>im 
anco  lost  Alloinatlvoly,  lioloio 
I  nil  DA  1 1  lit  MON  1 1  It. 
Al  II  II  III!  DA  1 1  Ol  I 'III  II  I 
CANON  Ol  nil  I  INAI  Hill  I 
AMI  NDMI  Ni:;  IN  1111  FFD 
FMAl  HFGISTFHI,  you  may 
malnlain  the  daily  avoia<|o 
|iiossuio  dio|)  atiovo  the  llmil 
ostahlishod  duiiiiti  the  podoim 
anco  lost  (not  applicalilo  to  a 
non  vonluri  wot  sciiitilior  ol  the 
jot  tijoclor  design) 

(3)  Maintain  the  3-hour  rolling  av¬ 
erage  li(|uid-lo-gas  ratio  above 
the  limit  established  in  the  per¬ 
formance  test.  Alternatively,  be¬ 
fore  I  THE  DATE  18  MONTHS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  you  may 
maintain  the  daily  average  liq- 
uid-to-gas  ratio  above  the  limit 
established  during  the  perform¬ 
ance  test. 
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Table  2  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Metal  HAP  Emissions  From  Catalytic  Cracking 

Units — Continued 


For  each  new  or  existing  catalytic 
cracking  unit  .  .  . 


For  this  type  of  continuous 
monitoring  system  .  .  . 


For  this  type  of  control 
device  .  .  . 


You  shall  meet  this  operating 
limit  .  .  . 


7.  Option  4:  Ni  per  coke  burn-off  a.  Continuous  opacity  monitoring  Cyclone,  baghouse,  or  electro-  Maintain  the  3-hour  rolling  avor- 
limit  not  subject  to  the  NSPS  for  system.  static  precipitator.  ago  Ni  operating  value  no  high- 

PM  in  40  CFR  60.102.  or  than  Ni  operating  limit  estab¬ 

lished  during  the  performance 
lost.  Allornativoly,  before  (THE 
DATE  18  MONTHS  AFTER 
IHF  DATE  OF  PUBLICATION 
OF  I  HE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  you  may  elect  to 
maintain  the  daily  average  Ni 
operating  value  no  higher  than 
the  Ni  operating  limit  oslab- 
lishod  during  the  performance 
lost. 

b.  Continuous  parameter  moni-  i.  Electrostatic  precipitator  .  (1)  Maintain  the  monthly  rolling 

toring  systems.  average  of  the  equilibrium  cata¬ 

lyst  Ni  concentration  no  higher 
than  the  limit  established  during 
the  performance  test. 

(2)  Maintain  the  3-hour  rolling  av¬ 
erage  total  power  and  sec¬ 
ondary  current  above  the  limit 
established  in  the  performance 
test.  Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  you  may  maintain 
the  daily  average  voltage  and 
secondary  current  (or  total 
power  input)  above  the  limit  es¬ 
tablished  during  the  perform¬ 
ance  test. 

ii.  Wet  scrubber  .  (1)  Maintain  the  monthly  rolling 

average  of  the  equilibrium  cata¬ 
lyst  NI  concentration  no  higher 
than  the  limit  established  during 
the  performance  test. 

(2)  Maintain  the  3-hour  rolling  av¬ 
erage  pressure  drop  above  the 
limit  established  in  the  perform¬ 
ance  test.  Alternatively,  before 
[THE  DATE  18  MONTHS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  you  may 
maintain  the  daily  average 
pressure  drop  above  the  limit 
established  during  the  perform¬ 
ance  test  (not  applicable  to  a 
non-venturi  wet  scrubber  of  the 
jet-ejector  design). 

(3)  Maintain  the  3-hour  rolling  av¬ 
erage  liquid-to-gas  ratio  above 
the  limit  established  in  the  per¬ 
formance  test.  Alternatively,  be¬ 
fore  [THE  DATE  18  MONTHS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  you  may 
maintain  the  daily  average  liq¬ 
uid-to-gas  ratio  above  the  limit 
established  during  the  perform¬ 
ance  test. 
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■  54.  Table  3  tosubpart  UUIJ  ol  part  (>3  As  .stated  in  §63.15(>4(b)(l),  yon  shall 

is  revi.sed  to  read  as  follows:  meet  each  requirement  in  the  following 

table  that  a])j)li(!S  to  yon. 

Table  3  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  Metal  HAP  Emissions  From 

Catalytic  Cracking  Units 


For  each  now  or  existing  catalytic  cracking 
unit  ... 


II  you  use  this  typo  of  control  device 
lor  your  vent  .  .  . 


You  shall  install,  operate,  and  maintain  a  .  . 


1  Subject  to  the  NSt^S  lor  F^M  in  40  CFR  a.  Cyclone  . 

00  10?. 

b.  Floctrostalic  precipitator 


Continuous  opacity  monitoring  system  to  measure  arid 
record  the  opacity  ol  omissions  Irom  each  catalyst  re- 
go  no  ra  lor  vent. 

Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  ol  omissions  Irom  each  catalyst  ro- 
gonoralor  vent;  or  continuous  parameter  monitoring 
systems  to  measure  and  record  the  coke  burn-oil 
rate  or  the  gas  How  rate  entering  or  exiting  the  con¬ 
trol  device  ’  and  the  total  power  and  secondary  cur¬ 
rent  to  the  control  device. 


c.  Wot  scrubber 


d.  Fabric  Filter 


2.  Subject  to  NSPS  for  PM  in  40  CFR  a.  Cyclone  . 

60.102a(b)(1)(i)  electing  to  meet  the  PM  per 
coke  burn-off  limit. 

b.  Electrostatic  precipitator 


c.  Wet  scrubber 


d.  Fabric  Filter 


3.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(i)  electing  to  meet  the  PM 
concentration  limit. 

4.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(ii)  electing  to  meet  the  PM  per 
coke  burn-off  limit. 

5.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(ii)  electing  to  meet  the  PM 
concentration  limit. 


Any 


Any 


Any 


Continuous  paramofor  monitoring  system  to  measure 
and  record  the  pressure  drop  across  the  scrubber,^ 
coke  burn-off  rate  or  the  gas  flow  rate  entering  or 
exiting  the  control  device,^  and  total  liquid  (or  scrub¬ 
bing  liquor)  flow  rate  to  the  control  device.  Alter¬ 
natively,  before  [THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE  FINAL  RULE 
amendments  in  the  federal  REGISTER],  con¬ 
tinuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent. 

Continuous  bag  leak  detection  system  to  measure  and 
record  increases  in  relative  particulate  loading  from 
each  catalyst  regenerator  vent  or  a  continuous  opac¬ 
ity  monitoring  system  to  measure  and  record  the 
opacity  of  emissions  from  each  catalyst  regenerator 
vent. 

Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent. 

Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent;  or  continuous  parameter  monitoring 
systems  to  measure  and  record  the  coke  burn-off 
rate  or  the  gas  flow  rate  entering  or  exiting  the  con¬ 
trol  device, 1  the  voltage,  current,  and  secondary  cur¬ 
rent  to  the  control  device. 

Continuous  parameter  monitoring  system  to  measure 
and  record  the  pressure  drop  across  the  scrubber, 2 
the  coke  burn-off  rate  or  the  gas  flow  rate  entering  or 
exiting  the  control  device,’  and  total  liquid  (or  scrub¬ 
bing  liquor)  flow  rate  to  the  control  device. 

Continuous  bag  leak  detection  system  to  measure  and 
record  increases  in  relative  particulate  loading  from 
each  catalyst  regenerator  vent. 

Continuous  emission  monitoring  system  to  measure 
and  record  the  concentration  of  PM  and  oxygen  from 
each  catalyst  regenerator  vent. 

See  item  2  of  this  table. 


See  item  3  of  this  table. 
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Table  3  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  Metal  HAP  Emissions  From 

Catalytic  Cracking  Units— Continued 


For  each  new  or  existing  catalytic  cracking 
unit  .  .  . 


If  you  use  this  type  of  control  device 
for  your  vent .  .  . 


You  shall  install,  operate,  and  maintain  a  .  .  . 


6.  Option  1 :  PM  per  coke  burn-off  limit  not  sub-  Any 
ject  to  the  NSPS  for  PM  in  40  CFR  60.102 

or  40  CFR  60.120a(b)(1). 

7.  Option  2:  PM  concentration  limit  not  subject  Any 


See  item  1  of  this  table. 


See  item  3  of  this  table. 


to  the  NSPS  for  PM  in  40  CFR  60.102  or  40 
CFR  60.120a(b)(1). 

8.  Option  3:  Ni  Ib/hr  limit  not  subject  to  the 
NSPS  for  PM  in  40  CFR  60.102  or  in  40 
CFR  60.102a(b)(1). 


a.  Cyclone 


Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent  and  continuous  parameter  monitoring 
system  to  measure  and  record  the  coke  burn-off  rate 
or  the  gas  flow  rate  entering  or  exiting  the  control  de¬ 
vice.'' 


b.  Electrostatic  precipitator 


c.  Wet  scrubber 


d.  Fabric  Filter 


9.  Option  4:  Ni  lb/1,000  lbs  of  coke  burn-off 
limit  not  subject  to  the  NSPS  for  PM  in  40 
CFR  60.102  or  in  40  CFR  60.102a(b)(1). 


a.  Cyclone 


b.  Electrostatic  precipitator 


c.  Wet  scrubber 


Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent  and  continuous  parameter  monitoring 
system  to  measure  and  record  the  coke  burn-off  rate 
or  the  gas  flow  rate  entering  or  exiting  the  control  de¬ 
vice;^  or  continuous  parameter  monitoring  systems  to 
measure  and  record  the  coke  burn-off  rate  or  the  gas 
flow  rate  entering  or  exiting  the  control  device  ’  and 
the  voitage  and  current  [to  measure  the  total  power 
to  the  system]  and  secondary  current  to  the  control 
device. 

Continuous  parameter  monitoring  system  to  measure 
and  record  the  pressure  drop  across  the  scrubber,^ 
gas  flow  rate  entering  or  exiting  the  control  device,^ 
and  total  liquid  (or  scrubbing  liquor)  flow  rate  to  the 
control  device. 

Continuous  bag  leak  detection  system  to  measure  and 
record  increases  in  relative  particulate  loading  from 
each  catalyst  regenerator  vent  or  the  monitoring  sys¬ 
tems  specified  in  item  8.a  of  this  table. 

Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent  and  continuous  parameter  monitoring 
system  to  measure  and  record  the  gas  flow  rate  en¬ 
tering  or  exiting  the  control  device.’ 

Continuous  opacity  monitoring  system  to  measure  and 
record  the  opacity  of  emissions  from  each  catalyst  re¬ 
generator  vent  and  continuous  parameter  monitoring 
system  to  measure  and  record  the  coke  burn-off  rate 
or  the  gas  flow  rate  entering  or  exiting  the  controi  de¬ 
vice;’  or  continuous  parameter  monitoring  systems  to 
measure  and  record  the  coke  burn-off  rate  or  the  gas 
flow  rate  entering  or  exiting  the  control  device’  and 
voltage  and  current  [to  measure  the  total  power  to 
the  system]  and  secondary  current  to  the  control  de¬ 
vice. 

Continuous  parameter  monitoring  system  to  measure 
and  record  the  pressure  drop  across  the  scrubber,^ 
gas  flow  rate  entering  or  exiting  the  control  device,’ 
and  total  liquid  (or  scrubbing  liquor)  flow  rate  to  the 
control  device. 


d.  Fabric  Filter 


Continuous  bag  leak  detection  system  to  measure  and 
record  increases  in  relative  particulate  loading  from 
each  catalyst  regenerator  vent  or  the  monitoring  sys¬ 
tems  specified  in  item  9.a  of  this  table. 


’  If  applicable,  you  can  use  the  alternative  in  §63.1 573(a)(1)  instead  of  a  continuous  parameter  monitoring  system  for  gas  flow  rate. 

^  If  you  use  a  jet  ejector  type  wet  scrubber  or  other  type  of  wet  scrubber  equipped  with  atomizing  spray  nozzles,  you  can  use  the  alternative  in 
§  63.1573(b)  instead  of  a  continuous  parameter  monitoring  system  for  pressure  drop  across  the  scrubber. 
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■  55.  Table  4  to  subpart  UUU  of  part  63 
is  revised  to  read  as  follows: 


As  stated  in  §  63.1564(bK2),  you  shall 
meet  each  requirement  in  the  following 
table  that  applies  to  you. 


Table  4  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu¬ 
late  Matter  (PM) 


For  each  new  or  existing  catalytic 
cracking  unit  catalyst  regenerator 
vent .  .  . 


2.  Option  1:  PM  per  coke  burn-off 
limit,  not  subject  to  the  NSPS  for 
PM  in  40  CFR  60.102  or  in  40 
CFR  60.102a(b)(1). 


a.  Select  sampling  port’s  location 
and  the  number  of  traverse 
ports. 


b.  Determine  velocity  and  volu¬ 
metric  flow  rate. 


c.  Conduct  gas  molecular  weight 
analysis. 

d.  Measure  moisture  content  of 
the  stack  gas. 

e.  If  you  use  an  electrostatic  pre¬ 
cipitator,  record  the  total  num¬ 
ber  of  fields  In  the  control  sys¬ 
tem  and  how  many  operated 
during  the  applicable  perform¬ 
ance  test. 

f.  If  you  use  a  wet  scrubber, 
record  the  total  amount  (rate)  of 
water  (or  scrubbing  liquid)  and 
the  amount  (rate)  of  make-up 
liquid  to  the  scrubber  during 
each  test  run. 

a.  Measure  PM  emissions . 


Method  1  or  1 A  in  Appendix  A-1 
to  part  60  of  this  chapter. 


Method  2,  2A,  2C,  2D,  2F  in  Ap¬ 
pendix  A-1  to  part  60  of  this 
chapter,  or  2G  in  Appendix  A-2 
to  part  60  of  this  chapter,  as 
applicable. 

Method  3,  3A,  or  3B  in  Appendix 
A-2  to  part  60  of  this  chapter, 
as  applicable. 

Method  4  in  Appendix  A-3  to  part 
60  of  this  chapter. 


According  to  these 
requirements  .  .  . 


Sampling  sites  must  be  located  at 
the  outlet  of  the  control  device 
or  the  outlet  of  the  regenerator, 
as  applicable,  and  prior  to  any 
releases  to  the  atmosphere. 


Method  5,  5B,  or  5F  (40  CFR  part  You  must  maintain  a  sampling 


b.  Compute  coke  burn-off  rate 
and  PM  emission  rate  (lb/1,000 
lb  of  coke  burn-off). 

c.  Measure  opacity  of  emissions  .. 


3.  Option  2:  PM  concentration  a.  Measure  PM  concentration 
limit,  not  subject  to  the  NSPS  for 
PM  in  40  CFR  60.102  or  in  40 
CFR  60.102a(b)(1). 


60,  Appendix  A-3)  to  determine 
PM  emissions  and  associated 
moisture  content  for  units  with¬ 
out  wet  scrubbers.  Method  5  or 
5B  (40  CFR  part  60,  Appendix 
A-3)  to  determine  PM  emis¬ 
sions  and  associated  moisture 
content  for  unit  with  wet  scrub¬ 
ber. 

Equations  1,  2,  and  3  of 

§63.1564  (if  applicable). 

Continuous  opacity  monitoring 
system. 


Method  5,  5B,  or  5F  (40  CFR  part 
60,  Appendix  A-3)  to  determine 
PM  concentration  and  associ¬ 
ated  moisture  content  for  units 
without  wet  scrubbers  Method  5 
or  5B  (40  CFR  part  60,  Appen¬ 
dix  A-3)  to  determine  PM  con¬ 
centration  and  associated  mois¬ 
ture  content  for  unit  with  wet 
scrubber. 


rate  of  at  least  0.15  dry  stand¬ 
ard  cubic  meters  per  minute 
(dscm/min)  (0.53  dry  standard 
cubic  feet  per  minute  (dscf/ 
min). 


You  must  collect  opacity  moni¬ 
toring  data  every  10  seconds 
during  the  entire  period  of  the 
Method  5,  5B,  or  5F  perform¬ 
ance  test  and  reduce  the  data 
to  6-minute  averages. 

You  must  maintain  a  sampling 
rate  of  at  least  0.15  dry  stand¬ 
ard  cubic  meters  per  minute 
(dscm/min)  (0.53  dry  standard 
cubic  feet  per  minute  (dscf/ 
min). 
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Table  4  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu¬ 
late  Matter  (PM)— Continued 


For  each  new  or  existing  catalytic 
cracking  unit  catalyst  regenerator 
vent  .  .  . 


4.  Option  3:  Ni  Ib/hr  limit,  not  sub¬ 
ject  to  the  NSPS  for  PM  in  40 
CFR  60.102  or  in  40  CFR 
60.102a(b)(1). 


5.  Option  4:  Ni  per  coke  burn-off 
limit,  not  subject  to  the  NSPS  for 
PM  in  40  CFR  60.102  or  in  40 
CFR  60.102a(b)(1). 


You  must .  .  . 


a.  Measure  concentration  of  Ni  .... 


b.  Compute  Ni  emission  rate  (lb/ 
hr). 

c.  Determine  the  equilibrium  cata¬ 
lyst  Ni  concentration. 


d.  If  you  use  a  continuous  opacity 
monitoring  system,  establish 
your  site-specific  Ni  operating 
limit. 


a.  Measure  concentration  of  Ni  .... 


b.  Compute  Ni  emission  rate  (lb/ 
1,000  lb  of  coke  burn-off). 

c.  Determine  the  equilibrium  cata¬ 
lyst  Ni  concentration. 


d.  If  you  use  a  continuous  opacity 
monitoring  system,  establish 
your  site-specific  Ni  operating 
limit. 


Using  .  .  . 


Method  29  (40  CFR  part  60,  Ap¬ 
pendix  A-8). 


Equation  5  of  §63.1564. 

XRF  procedure  in  Appendix  A  to 
this  subpart;  ^  or  EPA  Method 
601  OB  or  6020  or  EPA  Method 
7520  or  7521  in  SW-846:2  or 
an  alternative  to  the  SW-846 
method  satisfactory  to  the  Ad¬ 
ministrator. 

i.  Equations  6  and  7  of  §63.1564 
using  data  from  continuous 
opacity  monitoring  system,  gas 
flow  rate,  results  of  equilibrium 
catalyst  Ni  concentration  anal¬ 
ysis,  and  Ni  emission  rate  from 
Method  29  test. 


Method  29  (40  CFR  part  60,  Ap¬ 
pendix  A-8). 


Equations  1  and  8  of  §63.1564. 
See  item  4.c.  of  this  tabie  . 


i.  Equations  9  and  10  of 
§63.1564  with  data  from  contin¬ 
uous  opacity  monitoring  sys¬ 
tem,  coke  burn-off  rate,  results 
of  equilibrium  catalyst  Ni  con¬ 
centration  analysis,  and  Ni 

emission  rate  from  Method  29 
test. 


According  to  these 
requirements  .  .  . 


You  must  obtain  1  sample  for 
each  of  the  3  runs;  determine 
and  record  the  equilibrium  cata¬ 
lyst  Ni  concentration  for  each  of 
the  3  samples;  and  you  may 
adjust  the  laboratory  results  to 
the  maximum  value  using 
Equation  2  of  §63.1571. 

(1)  You  must  collect  opacity  moni¬ 
toring  data  every  10  seconds 
during  the  entire  period  of  the 
initial  Ni  performance  test;  re¬ 
duce  the  data  to  6-minute  aver¬ 
ages;  and  determine  and  record 
the  hourly  average  opacity  from 
all  the  6-minute  averages. 

(2)  You  must  collect  gas  flow  rate 
monitoring  data  every  15  min¬ 
utes  during  the  entire  period  of 
the  initial  Ni  performance  test; 
measure  the  gas  flow  as  near 
as  practical  to  the  continuous 
opacity  monitoring  system;  and 
determine  and  record  the  hourly 
average  actual  gas  flow  rate 
from  all  the  readings. 


You  must  obtain  1  sample  for 
each  of  the  3  runs;  determine 
and  record  the  equilibrium  cata¬ 
lyst  Ni  concentration  for  each  of 
the  3  samples;  and  you  may 
adjust  the  laboratory  results  to 
the  maximum  value  using 
Equation  2  of  §63.1571. 

(1)  You  must  collect  opacity  moni¬ 
toring  data  every  10  seconds 
during  the  entire  period  of  the 
initial  Ni  performance  test;  re¬ 
duce  the  data  to  6-minute  aver¬ 
ages;  and  determine  and  record 
the  hourly  average  opacity  from 
all  the  6-minute  averages. 

(2)  You  must  collect  gas  flow  rate 
monitoring  data  every  15  min¬ 
utes  during  the  entire  period  of 
the  initial  Ni  performance  test; 
measure  the  gas  flow  rate  as 
near  as  practical  to  the  contin¬ 
uous  opacity  monitoring  sys¬ 
tem;  and  determine  and  record 
the  hourly  average  actual  gas 
flow  rate  from  all  the  readings. 
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Table  4  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu¬ 
late  Matter  (PM)— Continued 


For  each  new  or  existing  catalytic 

cracking  unit  catalyst  regenerator  You  must .  .  .  Using  .  .  . 


vent .  . 


6.  If  you  elect  Option  1  in  item  4  in 
Table  1,  Option  3  in  item  6  in 
Table  1,  or  Option  4  in  item  7  in 
Table  1  of  this  subpart  and  you 
use  continuous  parameter  moni¬ 
toring  systems. 


According  to  these 
requirements  .  .  . 


(1)  You  must  collect  gas  flow  rate 
monitoring  data  every  15  min¬ 
utes  during  the  entire  period  of 
the  initial  performance  test. 

(2)  You  must  determine  and 
record  the  3-hr  average  gas 
flow  rate  from  all  the  readings. 
Alternatively,  before  (THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  you  may  deter¬ 
mine  and  record  the  maximum 
hourly  average  gas  flow  rate 
from  all  the  readings. 

(1)  You  must  collect  voltage,  cur¬ 
rent,  and  secondary  current 
monitoring  data  every  15  min¬ 
utes  during  the  entire  period  of 
the  performance  test.  Alter¬ 
natively,  before  [THE  DATE  18 
MONTHS  AFTER  THE  DATE 
OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER], 
you  may  collect  voltage  and 
secondary  current  (or  total 
power  input)  monitoring  data 
every  15  minutes  during  the  en¬ 
tire  period  of  the  initial  perform¬ 
ance  test. 

(2)  You  must  determine  and 
record  the  3-hr  average  total 
power  to  the  system  and  the  3- 
hr  average  secondary  current. 
Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  you  may  deter¬ 
mine  and  record  the  minimum 
hourly  average  voltage  and 
secondary  current  (or  total 
power  input)  from  all  the  read¬ 
ings. 

You  must  determine  and  record 
the  average  equilibrium  catalyst 
Ni  concentration  for  the  3  runs 
based  on  the  laboratory  results. 
You  may  adjust  the  value  using 
Equation  1  or  2  of  §63.1571  as 
applicable. 
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Table  4  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu¬ 
late  Matter  (PM)— Continued 


For  each  new  or  existing  catalytic 
cracking  unit  catalyst  regenerator 
vent  .  .  . 


You  must .  .  . 


e.  Wet  scrubber:  pressure  drop 
(not  applicable  to  non-venturi 
scrubber  of  jet  ejector  design). 


f.  Wet  scrubber:  liquid-to-gas  ratio 


g.  Alternative  procedure  for  gas 
flow  rate. 


Using  .  .  . 


i.  Data  from  the  continuous  pa¬ 
rameter  monitoring  systems 
and  applicable  performance  test 
methods. 


i.  Data  from  the  continuous  pa¬ 
rameter  monitoring  systems 
and  applicable  performance  test 
methods. 


i.  Data  from  the  continuous  pa¬ 
rameter  monitoring  systems 
and  applicable  performance  test 
methods. 


According  to  these 
requirements  .  .  . 


(1)  You  must  collect  pressure 
drop  monitoring  data  every  15 
minutes  during  the  entire  period 
of  the  initial  performance  test. 

(2)  You  must  determine  and 
record  the  3-hr  average  pres¬ 
sure  drop  from  all  the  readings. 
Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  you  may  deter¬ 
mine  and  record  the  minimum 
hourly  average  pressure  drop 
from  all  the  readings. 

(1)  You  must  collect  gas  flow  rate 
and  total  water  (or  scrubbing 
liquid)  flow  rate  monitoring  data 
every  15  minutes  during  the  en¬ 
tire  period  of  the  initial  perform¬ 
ance  test. 

(2)  You  must  determine  and 
record  the  hourly  average  liq- 
uid-to-gas  ratio  from  all  the 
readings.  Alternatively,  before 
[THE  DATE  18  MONTHS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  you  may 
determine  and  record  the  hourly 
average  gas  flow  rate  and  total 
water  (or  scrubbing  liquid)  flow 
rate  from  all  the  readings. 

(3)  You  must  determine  and 
record  the  3-hr  average  liquid- 
to-gas  ratio.  Alternatively,  be¬ 
fore  [THE  DATE  18  MONTHS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  you  may 
determine  and  record  the  min¬ 
imum  liquid-to-gas  ratio. 

(1)  You  must  collect  air  flow  rate 
monitoring  data  or  determine 
the  air  flow  rate  using  control 
room  instrumentation  every  15 
minutes  during  the  entire  period 
of  the  initial  performance  test. 

(2)  You  must  determine  and 
record  the  3-hr  average  rate  of 
all  the  readings.  Alternatively, 
before  [THE  DATE  18 
MONTHS  AFTER  THE  DATE 
OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER], 
you  may  determine  and  record 
the  hourly  average  rate  of  all 
the  readings. 
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Table  4  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Metal  HAP  Emissions  From 
Catalytic  Cracking  Units  Not  Subject  to  the  New  Source  Performance  Standard  (NSPS)  for  Particu¬ 
late  Matter  (PM)— Continued 


For  each  new  or  existing  catalytic 
cracking  unit  catalyst  regenerator 
vent  .  .  . 

You  must .  .  . 

Using  .  .  . 

According  to  these 
requirements  .  .  . 

(3)  You  must  determine 

and 

record  the  maximum  gas 

flow 

rate  using  Equation  1 
§63.1573. 

of 

1  Determination  of  Metal  Concentration  on  Catalyst  Particles  (Instrumental  Analyzer  Procedure). 

2  EPA  Method  601  OB,  Inductively  Coupled  Plasma-Atomic  Emission  Spectrometry,  EPA  Method  6020,  Inductively  Coupled  Plasma-Mass  Spec¬ 
trometry,  EPA  Method  7520,  Nickel  Atomic  Absorption,  Direct  Aspiration,  and  EPA  Method  7521,  Nickel  Atomic  Absorption,  Direct  Aspiration  are 
included  in  “Test  Methods  for  Evaluating  Solid  Waste,  Physical/Chemical  Methods,”  EPA  Publication  SW-846,  Revision  5  (April  199^.  The  SW- 
846  and  Updates  (document  number  955-001-00000-1)  are  available  for  purchase  from  the  Superintendent  of  Documents,  U.S.  Government 
Printing  Office,  Washington,  DC  20402,  (202)  512-1800;  and  from  the  National  Technical  Information  Services  (NTIS),  5285  Port  Royal  Road, 
Springfield,  VA  22161,  (703)  487-4650.  Copies  may  be  inspected  at  the  EPA  Docket  Center,  William  Jefferson  Clinton  (WJC)  West  Building  (Air 
Docket),  Room  3334,  1301  Constitution  Ave.  NW.,  Washington,  DC;  or  at  the  Office  of  the  Federal  Register,  800  North  Capitol  Street  NW.,  Suite 
700,  Washington,  DC. 


■  56.  Table  5  to  subpart  UUU  of  part  63  As  stated  in  §  63.1564(b)(5),  you  shall 
is  revised  to  read  as  follows;  meet  each  requirement  in  the  following 

table  that  applies  to  you. 

Table  5  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units 


For  each  new  and  existing  catalytic 
cracking  unit  catalyst  regenerator 


For  the  following  emission  limit .  .  . 


You  have  demonstrated  initial  compliance  if .  .  . 


vent  .  .  . 


1.  Subject  to  the  NSPS  for  PM  in  40 
CFR  60.102. 


PM  emissions  must  not  exceed  1.0  gram  per 
kilogram  (g/kg)  (1.0  lb/1,000  lb)  of  coke  burn- 
off.  Before  [THE  DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FEDERAL 


2.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(i),  electing  to  meet  the 
PM  per  coke  burn-off  limit. 


REGISTER],  if  the  discharged  gases  pass 
through  an  incinerator  or  waste  heat  boiler  In 
which  you  burn  auxiliary  or  supplemental  liquid 
or  solid  fossil  fuel,  the  incremental  rate  of  PM 
must  not  exceed  43.0  grams  per  Gigajoule  (g/ 
GJ)  or  0.10  pounds  per  million  British  thermal 
units  (Ib/million  Btu)  of  heat  input  attributable  to 
the  liquid  or  solid  fossil  fuel;  and  the  opacity  of 
emissions  must  not  exceed  30  percent,  except 
for  one  6-minute  average  opacity  reading  in 
any  1-hour  period. 

PM  emissions  must  not  exceed  0.5  g/kg  (0.5  lb 
PM/1 ,000  lb)  of  coke  burn-off  or. 


You  have  already  conducted  a  performance  test 
to  demonstrate  initial  compliance  with  the 
NSPS  and  the  measured  PM  emission  rate  is 
less  than  or  equal  to  1.0  g/kg  (1.0  lb/1,000  lb) 
of  coke  burn-off  in  the  catalyst  regenerator.  As 
part  of  the  Notification  of  Compliance  Status, 
you  must  certify  that  your  vent  meets  the  PM 
limit.  You  are  not  required  to  do  another  per¬ 
formance  test  to  demonstrate  initial  compli¬ 
ance.  As  part  of  your  Notification  of  Compli¬ 
ance  Status,  you  certify  that  your  BLD;  CO2, 
O2,  or  CO  monitor;  or  continuous  opacity  moni¬ 
toring  system  meets  the  requirements  in 
§63.1572. 


You  have  already  conducted  a  performance  test 
to  demonstrate  initial  compliance  with  the 
NSPS  and  the  measured  PM  emission  rate  is 
less  than  or  equal  to  1.0  g/kg  (1.0  lb/1,000  lb) 
of  coke  burn-off  in  the  catalyst  regenerator.  As 
part  of  the  Notification  of  Compliance  Status, 
you  must  certify  that  your  vent  meets  the  PM 
limit.  You  are  not  required  to  do  another  per¬ 
formance  test  to  demonstrate  initial  compli¬ 
ance.  As  part  of  your  Notification  of  Compli¬ 
ance  Status,  you  certify  that  your  BLD;  CO2, 
O2,  or  CO  monitor;  or  continuous  opacity  moni¬ 
toring  system  meets  the  requirements  in 
§63.1572. 
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Table  5  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units— Continued 


For  each  new  and  existing  catalytic 
cracking  unit  catalyst  regenerator 


For  the  following  emission  limit .  .  . 


You  have  demonstrated  initial  compliance  if .  .  . 


PM  emissions  must  not  exceed  1.0  g/kg  coke 
burn-off  (1  lb/1000  lb  coke  burn-off). 


If  a  PM  CEMS  is  used,  0.020  grain  per  dry 
standard  cubic  feet  (gr/dscf)  corrected  to  0  per¬ 
cent  excess  air. 


vent .  . 


3.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a{b)(1)(ii),  electing  to  meet  the 
PM  per  coke  burn-off  limit. 


4.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1){i),  electing  to  meet  the 
PM  concentration  limit. 


5.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(ii),  electing  to  meet  the 
PM  concentration  limit. 


6.  Option  1:  PM  per  coke  burn-off  limit 
not  subject  to  the  NSPS  for  PM  in  40 
CFR  60.102  or  40  CFR  60.120a(b)(1). 


If  a  PM  CEMS  is  used,  0.040  gr/dscf  corrected  to 
0  percent  excess  air. 


PM  emissions  must  not  exceed  1.0  gram  per 
kilogram  (g/kg)  (1.0  lb/1,000  lb)  of  coke  burn- 
off.  Before  [THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  PM  emission  must  not  exceed  1.0 
g/kg  (1.0  lb/1,000  lb)  of  coke  burn-off  in  the 
catalyst  regenerator;  if  the  discharged  gases 
pass  through  an  incinerator  or  waste  heat  boil¬ 
er  in  which  you  burn  auxiliary  or  supplemental 
liquid  or  solid  fossil  fuel,  the  incremental  rate  of 
PM  must  not  exceed  43.0  g/GJ  (0.10  Ib/million 
Btu)  of  heat  input  attributable  to  the  liquid  or 
solid  tossil  fuel;  and  the  opacity  of  omissions 
must  not  exceed  30  percent,  except  tor  one  6- 
minute  average  opacity  reading  in  any  1-hour 
period 


You  have  already  conducted  a  performance  test 
to  demonstrate  initial  compliance  with  the 
NSPS  and  the  measured  PM  emission  rate  is 
less  than  or  equal  to  0.5  kg/1,000  kg  (0.5  lb/ 

1 ,000  lb)  of  coke  burn-off  in  the  catalyst  regen¬ 
erator.  As  part  of  the  Notification  of  Compii- 
ance  Status,  you  must  certify  that  your  vent 
meets  the  PM  limit.  You  are  not  required  to  do 
another  performance  test  to  demonstrate  initial 
compliance.  As  part  of  your  Notification  of 
Compliance  Status,  you  certify  that  your  BLD; 
CO2,  O2,  or  CO  monitor;  or  continuous  opacity 
monitoring  system  meets  the  requirements  in 
§63.1572. 

You  have  already  conducted  a  performance  test 
to  demonstrate  initial  compliance  with  the 
NSPS  and  the  measured  PM  concentration  is 
less  than  or  equal  to  0.020  grain  per  dry  stand¬ 
ard  cubic  feet  (gr/dscf)  corrected  to  0  percent 
excess  air.  As  part  of  the  Notification  of  Com¬ 
pliance  Status,  you  must  certify  that  your  vent 
meets  the  PM  limit.  You  are  not  required  to  do 
another  performance  test  to  demonstrate  initial 
compliance.  As  part  of  your  Notification  of 
Compliance  Status,  you  certify  that  your  PM 
CEMS  meets  the  requirements  in  §63.1572. 

You  have  already  conducted  a  performance  test 
to  demonstrate  initial  compliance  with  the 
NSPS  and  the  measured  PM  concentration  is 
less  than  or  equal  to  0.040  gr/dscf  corrected  to 
0  percent  excess  air.  As  part  of  the  Notification 
of  Compliance  Status,  you  must  certify  that 
your  vent  meets  the  PM  limit.  You  are  not  re¬ 
quired  to  do  another  performance  test  to  dem¬ 
onstrate  initial  compliance.  As  part  of  your  No¬ 
tification  of  Compliance  Status,  you  certify  that 
your  PM  CEMS  meets  the  requirements  in 
§63.1572. 

The  average  PM  emission  rate,  measured  using 
EPA  Method  5,  5B,  or  5F  (for  a  unit  without  a 
wet  scrubber)  or  5  or  5B  (for  a  unit  with  a  wet 
scrubber),  over  the  period  of  the  initial  perform¬ 
ance  test,  is  no  higher  than  1 .0  g/kg  coke 
burn-off  (1.0  lb/1,000  lb)  in  the  catalyst  regen¬ 
erator.  The  PM  omission  rate  is  calculated 
using  Equations  1,  2,  and  3  of  §63.1564.  If 
you  use  a  BLD;  CO2,  O2,  CO  monitor;  or  con¬ 
tinuous  opacity  monitoring  system,  your  per¬ 
formance  evaluation  shows  the  system  moots 
the  applicable  requirements  in  §63.1572. 


7.  Option  2:  PM  concentration  limit,  not 
subject  to  the  NSPS  for  PM  in  40  CFR 
60.102  or  in  40  CFR  60.102a(b)(1). 


PM  omissions  must  not  exceed  0.040  gr/dsct  cor¬ 
rected  to  0  percent  excess  air. 


The  average  PM  concentration,  measured  using 
EPA  Method  5,  5B,  or  5F  (for  a  unit  without  a 
wot  scrubber)  or  Method  5  or  5B  (for  a  unit 
with  a  wot  scrubber),  over  the  period  of  the  ini¬ 
tial  performance  tost,  is  less  than  or  equal  to 
0.040  gr/dsct  corrected  to  0  percent  excess  air. 
Your  performance  evaluation  shows  your  PM 
CEMS  meets  the  applicable  requirements  in 
§63.1572. 
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Table  5  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units— Continued 

For  each  new  and  existing  catalytic 

cracking  unit  catalyst  regenerator  For  the  following  emission  limit  .  .  .  You  have  demonstrated  initial  compliance  if .  .  . 

vent  .  .  . 

8.  Option  3:  not  subject  to  the  NSPS  for  Nickel  (Ni)  emissions  from  your  catalyst  regen-  The  average  Ni  emission  rate,  measured  using 

PM.  erator  vent  must  not  exceed  13,000  mg/hr  Method  29  over  the  period  of  the  initial  per- 

(0.029  Ib/hr).  formance  test,  is  not  more  than  13,000  mg/hr 

(0.029  Ib/hr).  The  Ni  emission  rate  is  calculated 
using  Equation  5  of  §63.1564;  and  if  you  use  a 
BLD;  CO2,  O2,  or  CO  monitor;  or  continuous 
opacity  monitoring  system,  your  performance 
evaluation  shows  the  system  meets  the  appli¬ 
cable  requirements  in  §63.1572. 

9.  Option  4:  Ni  per  coke  burn-off  limit  not  Ni  emissions  from  your  catalyst  regenerator  vent  The  average  Ni  emission  rate,  measured  using 

subject  to  the  NSPS  for  PM.  must  not  exceed  1.0  mg/kg  (0.001  lb/1,000  lb)  Method  29  over  the  period  of  the  initial  per- 

of  coke  burn-off  in  the  catalyst  regenerator.  formance  test,  is  not  more  than  1 .0  mg/kg 

(0.001  lb/1 ,000  lb)  of  coke  burn-off  in  the  cata¬ 
lyst  regenerator.  The  Ni  emission  rate  is  cal¬ 
culated  using  Equation  8  of  §63.1564;  and  if 
you  use  a  BLD;  CO2,  O2,  or  CO  monitor;  or 
continuous  opacity  monitoring  system,  your 
performance  evaluation  shows  the  system 
meets  the  applicable  requirements  in 
§63.1572. 


■  57.  Table  6  to  subpart  UUU  of  part  63  As  stated  in  §  63.1564(c)(1),  you  shall 
is  revised  to  read  as  follows:  meet  each  requirement  in  the  following 

table  that  applies  to  you. 

Table  6  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units 


For  each  new  and  existing  catalytic 
cracking  unit  .  .  . 

1.  Subject  to  the  NSPS  for  PM  in  40 
CFR  60.102. 


Subject  to  this  emission  limit  for  your  catalyst  re¬ 
generator  vent .  .  . 

a.  PM  emissions  must  not  exceed  1.0  gram  per 
kilogram  (g/kg)  (1.0  lb/1,000  lb)  of  coke  burn- 
off.  Before  [THE  DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER),  if  the  discharged  gases  pass 
through  an  incinerator  or  waste  heat  boiler  in 
which  you  burn  auxiliary  or  supplemental  liquid 
or  solid  fossil  fuel,  the  incremental  rate  of  PM 
must  not  exceed  43.0  g/GJ  (0.10  Ib/million  Btu) 
of  heat  input  attributable  to  the  liquid  or  solid 
fossil  fuel;  and  the  opacity  of  omissions  must 
not  oxcood  30  porcont,  except  tor  one  6- 
minuto  average  opacity  reading  in  any  l-hour 
period. 


You  shall  demonstrate  continuous  compliance 
by  .  .  . 

i.  Determining  and  recording  each  day  the  aver¬ 
age  coke  burn-off  rate  (thousands  of  kilograms 
per  hour)  using  Equation  1  in  §63.1564  and 
the  hours  of  operation  for  each  catalyst  regen¬ 
erator. 


ii.  Maintaining  PM  omission  rate  below  1.0  g/kg 
(1 .0  lb/1.000  lb)  ot  coke  burn-oil. 

iii.  Conducting  a  performance  tost  bolero  jfHF 
DATE  18  MONIHS  AFTER  IHE  DAIE  OF 
F^UBLICAIION  OF  IHE  FlNAl  RULE  AMEND¬ 
MENTS  IN  IHE  FEDERAL  REGISTER]  and 
once  every  live  years  thoroallor. 

iv.  Collecting  the  applicable  continuous  para¬ 
metric  monitoring  system  data  according  to 
§63.1572  and  maintaining  each  rolling  3-hr  av¬ 
erage  above  or  below  (as  applicable)  the  aver¬ 
age  determined  during  the  performance  tost. 


37016 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


Table  6  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units— Continued 


For  each  new  and  existing  catalytic 
cracking  unit  .  .  . 


Subject  to  this  emission  limit  for  your  catalyst  re-  You  shall  demonstrate  continuous  compliance 
generator  vent ...  by  .  .  . 


V.  Collecting  the  continuous  opacity  monitoring 
data  for  each  catalyst  regenerator  vent  accord¬ 
ing  to  §63.1572  and  maintaining  each  6- 
minute  average  at  or  below  the  site-specific 
opacity  determined  during  the  performance 
tost.  Alternatively,  before  (THE  DATE  18 


MONTHS  AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAl  RULE  AMENDMENTS 


IN  THE  FEDERAL  REGISTER],  collecting  the 
continuous  opacity  rnonitoritig  data  tor  oach 
cat.ilyst  rogonorator  vent  according  to 
§63  15/2  and  maintaining  oach  (>  tninuto  aver 
ago  at  or  below  30  percent,  except  that  one  (> 
minute  average  during  a  1  lioui  |)enod  can  ex 
(;eed  30  percent 


VI  Itefoie  lllli  DAII  1 8  MON  1 1  ID  At  1 1  1 1  1 1 II 

DAii  oi  I'lmi  i(;aiion  oi  ini  i  inai 

HUM  AMINDMINID  IN  INI  FFUFRAI 
IIFGISTFR],  il  applir  ahle,  deleimlnlnri  and  re 
r.oiding  eai.li  day  lire  rale  el  combiir.lloii  el  li(| 
iiid  or  f.olid  lori!,il  liieh.  (lilee./houi  or  kilo(|iam!./ 
Iioiti)  and  lire  liouui  el  opeiallon  duun(|  wlin.li 
ll(|ulil  or  t.olld  lor.r.ll  lueh.  are  (.emhur.led  in  the 
ini.lneialoi  war.le  heal  hoilei,  Il  appllcahle. 
maiiilalning  Ihe  inciemenlal  rate  el  I'M  al  ei 
below  A'A  g/r,.l  (0  10  Ih/millloii  Itlu)  el  heal 
iiipiil  alliihiilalile  te  Ihe  r.elid  ei  ligiild  lesi.il 
liiel 


2  .Subject  le  NSI'S  ler  I’M  in  TO  (T  II  I'M  emi’.i.leni.  miir.l  eel  exceeil  0  !,  g/kij  (0!,  Ih 
(>0  1 02a(h)(  I  )(i),  electini)  le  meet  Ihe  I 'M/1 ,000  Ih)  el  i.eke  hum  ell 
I  'M  pel  coke  hum  ell  limit 


3.  Subject  to  NSPS  for  PM  in  40  CFR  PM  emissions  must  not  exceed  1 .0  g/kg  coke 
60.102a(b)(1)(ii),  electing  to  meet  the  burn-off  (1  lb/1,000  lb  coke  burn-off). 

PM  per  coke  burn-off  limit. 


4.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(i),  electing  to  meet  the 
PM  concentration  limit. 

5.  Subject  to  NSPS  for  PM  in  40  CFR 
60.102a(b)(1)(ii),  electing  to  meet  the 
PM  concentration  limit. 


If  a  PM  CEMS  is  used,  0.020  grain  per  dry 
standard  cubic  feet  (gr/dscf)  corrected  to  0  per¬ 
cent  excess  air. 

If  a  PM  CEMS  is  used,  0.040  gr/dscf  corrected  to 
0  percent  excess  air. 


I  riilnmilning  and  mi.oidini)  nai.h  day  Ihn  avniaiin 
i.okn  hum  oil  lalo  (Ihour.and!.  ol  kilo(|iams  poi 
hoiii)  iir.lng  I  giiallon  I  in  //63  1564  and  Iho 
lioiiri;  ol  oporation  loi  oai.li  i.atalyi.l  m(|on 
oialor,  maintalniiKi  I'M  omission  rain  holow  0  !> 
()/k()  (O  f)  Ih  I’M/1,000  Ih)  ol  ooko  hum  oil,  son 
duoliiu)  a  fiorlormanoo  lost  onco  ovory  yoar, 
(;ollor:ling  Iho  a|)[rlir;ahlo  continuous  paramotric 
monitoring  systorn  data  according  to  §63  15/2 
ciiul  maintaining  oacti  rolling  3  hr  avorago 
atrovo  or  holow  (as  applicablo)  Iho  avorago  do- 
lorminod  during  Iho  porlorrnanco  lost;  col- 
locting  tho  continuous  opacity  monitoring  data 
for  oach  rogonorator  vont  according  to 
§63.1572  and  maintaining  oach  6-minute  aver¬ 
age  at  or  below  the  site-specific  opacity  deter¬ 
mined  during  the  performance  test. 

Determining  and  recording  each  day  the  average 
coke  burn-off  rate  (thousands  of  kilograms  per 
hour)  using  Equation  1  in  §63.1564  and  the 
hours  of  operation  for  each  catalyst  regen¬ 
erator;  maintaining  PM  emission  rate  below  1 .0 
g/kg  (1.0  lb/1,000  lb)  of  coke  burn-off;  con¬ 
ducting  a  performance  test  once  every  year; 
collecting  the  applicable  continuous  parametric 
monitoring  system  data  according  to  §63.1572 
and  maintaining  each  rolling  3-hr  average 
above  or  below  (as  applicable)  the  average  de¬ 
termined  during  the  performance  test;  col¬ 
lecting  the  continuous  opacity  monitoring  data 
for  each  regenerator  vent  according  to 
§63.1572  and  maintaining  each  6-minute  aver¬ 
age  at  or  below  the  site-specific  opacity  deter¬ 
mined  during  the  performance  test. 

Maintaining  PM  concentration  below  0.020  gr/ 
dscf  corrected  to  0  percent  excess  air. 

Maintaining  PM  concentration  below  0.040  gr/ 
dscf  corrected  to  0  percent  excess  air. 
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Table  6  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Metal  HAP  Emission  Limits  for  Catalytic 

Cracking  Units— Continued 


Subject  to  this  emission  limit  for  your  catalyst  re-  You  shall  demonstrate  continuous  compliance 
generator  vent ...  by  .  .  . 


See  item  1  of  this  table 


For  each  new  and  existing  catalytic 
cracking  unit  .  .  . 


6.  Option  1 :  PM  per  coke  burn-off  limit, 
not  subject  to  the  NSPS  for  PM  in  40 
CFR  60.102  or  in  40  CFR 
60.102a(b)(1). 

7.  Option  2:  PM  concentration  limit,  not 
subject  to  tho  NSPS  for  PM  in  40  CFR 
60.102  or  in  40  CFR  60.102a(b)(1). 

8.  Option  3:  Ni  Ib/hr  limit,  not  subject  to 
tho  NSI^S  for  PM  in  40  Cl  H  60  102  or 
in  40  Cl  R  60  102a(t)H1) 


'I  Option  4  Ni  poi  (.okn  liiiin  ott  limit, 
not  i.iili|o(.t  to  llio  N'.tV;  toi  PM  In  40 
(A  R  l>0  102  rii  in  40  r,|  It 

60  I02a(li)(l) 


PM  omissions  must  not  exceed  0.040  gr/dsci  cor- 
rectod  to  0  percent  excess  air. 

Ni  emissions  must  not  exceed  13,000  rng/tir 
(0  029  Ib/hr). 


Ni  omiM.ioii!.  must  not  oxf.ood  I  0  m<|/kt|  (0  001 
16/1,000  III)  ol  i.oko  liiiin  oil  In  llio  r.alalysl  lo 
(|onoialoi 


See  item  1  of  this  table. 


See  item  5  of  this  table. 


Maintaining  Ni  emission  rale  below  13,000  nuj/tir 
(0  029  Ib/hr);  conducting  a  porlormanco  lest 
boloio|llll  NAIF  18  MONIIIS  AI  IkR  INI 
DAIf  Ol  PURI  ICAIION  Ol  1 1 II  I  INAI 
RUM  AMINUMINIS  IN  1 1 II  FEDERAL 
REGISTER)  and  once  ovniy  live  yoais  llioio 
alloi,  and  collocling  tlio  appllcablo  continuous 
paiamotiic  monlloiing  syi.lom  data  ai.coidini) 
lo  96.3  16/2  and  malntainlni|  nai.li  iollin<|  3  In 
avniagn  aliovo  oi  liolow  (ai.  applk.aliln)  tlin  av 
niai|o  dolnimlnod  diiiini)  Ibo  poiloimani.n  tof.l 
I  inloimlnliKi  and  losoidlnti  oaob  day  llio  avniai|o 
(.okn  biiMi  oil  lain  (llioiisandf.  ol  kiloitiaiii!.  poi 
bom)  and  llin  boiin.  ol  opniation  lot  oai.li  r.ata 
lyr.l  io(|nnoialoi  by  I  i|nalion  I  i>l  rpi3  I6<>4 
(you  (.an  iif.n  pio(.m.!.  data  lo  dninmilnn  llin 
voliimotiK.  tlow  laid),  and  malnlaliiKK)  Ni  omi!. 
r. ion  lain  tiolow  I  0  mi|/kg  (0  00  I  lb/ I  .OOlMli)  ol 
(.okn  bum  oil  in  tbn  (.alalyi.t  ingnnniatoi,  (.on 
diK.linti  ;i  podoimaiK.n  In*. I  bnloin  |  1 1 II  UA  1 1 
18  MON  11 1C  Al  II  11  INI  DAI  I  Ol  PURI  I 
(.ANON  Ol  INI  I  INAI  RUM  AMI  NU 
MINP;  IN  INI  FEDERAL  REGISTEFL)  .ind 
oiK.n  nvniy  llvn  ynan.  Ibninallni,  and  (,olln(.tin(| 
tbn  appllcablo  (.ontiniious  |i;iiamntn(.  mom 
loniK)  sysinm  data  a(.(.oidint|  lo  '/(lA  16/2  and 
m.'iintainimi  nar;b  rollinti  3  In  .'ivnia(|n  above  oi 
below  (a;;  a|)|)li(;abln)  Ibn  avniatjn  dntniminnd 
diirintj  tbn  porlormanco  lost 


■  .68.  I'nliln  7  lo  siili|)ait  III  11 1  oi  |)ai  I  63  As  slainri  in  §  63. 1 664((:)(  I ),  yon  shall 

is  rnvi.sed  lo  read  as  lollows:  nieel  each  re(|uiremeiil  in  Ihe  iollowing 

lahle  dial  a|)|)lies  lo  you. 

Table  7  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 

Emissions  From  Catalytic  Cracking  Units 


For  each  new  or  existing  catalytic 
cracking  unit  .  .  . 


1.  Subject  to  NSPS  for  PM  in  40 
CFR  60.102. 


If  you  use  .  .  . 


a.  Continuous  opacity  monitoring 
system  used  to  comply  with  30 
percent  opacity  limit.. 

b.  Continuous  parametric  moni¬ 
toring  systems — electrostatic 

precipitator. 


For  this  operating  limit .  .  . 


Not  applicable 


The  average  gas  flow  rate  enter¬ 
ing  or  exiting  the  control  device 
must  not  exceed  the  operating 
limit  established  during  the  per¬ 
formance  test.. 


The  average  total  power  and  sec¬ 
ondary  current  to  the  control 
device  must  not  fall  below  the 
operating  limit  established  dur¬ 
ing  the  performance  test. 


You  shall  demonstrate  continuous 
compliance  by  .  .  . 


Complying  with  Table  6  of  this 
subpart. 

Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  gas  flow  rate  moni¬ 
toring  data  according  to 
§63.1572;  and  maintaining  the 
3-hr  rolling  average  gas  flow 
rate  at  or  below  the  limit  estab¬ 
lished  during  the  performance 
test. 

Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  total  power  and 
secondary  current  monitoring 
data  according  to  §63.1572; 
and  maintaining  the  3-hr  rolling 
average  total  power  and  sec¬ 
ondary  current  at  or  above  the 
limit  established  during  the  per¬ 
formance  test. 


I'rdri'iil  /  V(»l.  '/*.),  Nii.  I  ZI>  /  Moiidiiv,  jiiiin  !l(l,  ^.O  M  /  l‘i(ip(i!;f!(l  Kiihi); 


lAiiii  /  lo  Suui'AHi  UUU  ()i  Pah  I  63  Coniinuous  Comhi  ianci  Wim  Oim  haiin(.  I  imii:;  i  oh  Mi  iai  HAP 
Pmissions  fnoM  Caiai  yik:  Chackinc-  Unhs  CoHlinuod 


I  or  oach  now  or  oxistiruj  catatytir; 
(;rac;kin(j  iinil 


If  you  uso  .  . 

c.  Confinuoiis  [rararnolric  rnoni- 
loring  systoms  wot  scrubber 


I  or  Ibis  o|)oraling  limit 

Hio  avorago  prossuro  drop 
across  I  bo  scrubber  must  not 
fall  bolow  Iho  operating  limit  os- 
lablishod  during  tho  perform¬ 
ance  tost. 


The  average  liquid-lo-gas  ratio 
must  not  fall  below  the  oper¬ 
ating  limit  established  during 
the  performance  test. 


d.  BLD— fabric  filter  .  Increases  in  relative  particulate  .... 


e.  Continuous  opacity  monitoring 
system,  used  for  site-specific 
opacity  limit — Cyclone  or  elec¬ 
trostatic  precipitator. 


The  average  opacity  must  not  ex¬ 
ceed  the  opacity  established 
during  the  performance  test. 


2.  Subject  to  NSPS  for  PM  in  40 
CFR  60.102a(b)(1)(ii),  electing  to 
meet  the  PM  per  coke  burn-off 
limit. 

3.  Subject  to  NSPS  for  PM  in  40 
CFR  60.102a(b){1),  electing  to 
meet  the  PM  concentration  limit. 

4.  Option  1:  PM  per  coke  burn-off 
limit,  not  subject  to  the  NSPS  for 
PM  in  40  CFR  60.102  or  in  40 
CFR  60.102a(b)(1). 


PM  CEMS .  Not  applicable. 


a.  Continuous  opacity  monitoring 
system. 


The  opacity  of  emissions  from 
your  catalyst  regenerator  vent 
must  not  exceed  the  site-spe¬ 
cific  opacity  operating  limit  es¬ 
tablished  during  the  perform¬ 
ance  test. 


You  sltfill  domonstrato  continuous 

complianco  t)y  . 

Collocling  tfio  tiourly  aruJ  3-ttr  roll¬ 
ing  avorago  prossuro  drop 
monitoring  data  according  to 
§63  1572;  and  maintaining  tho 
3-hr  rolling  average  prossuro 
drop  at  or  above  the  limit  estab¬ 
lished  during  tho  performance 
test. 

Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  gas  flow  rate  and 
scrubber  liquid  flow  rate  moni¬ 
toring  data  according  to 
§63.1572;  determining  and  re¬ 
cording  the  3-hr  liquid-to-gas 
ratio;  and  maintaining  the  3-hr 
rolling  average  liquid-to-gas 
ratio  at  or  above  the  limit  estab¬ 
lished  during  the  performance 
test. 

Collecting  and  maintaining 
records  of  BLD  system  output; 
determining  the  cause  of  the 
alarm  within  1  hour  of  the 
alarm;  and  alleviating  the  cause 
of  the  alarm  within  3  hours  by 
corrective  action. 

Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  opacity  monitoring 
data  according  to  §63.1572; 
maintaining  the  3-hr  rolling  av¬ 
erage  opacity  at  or  above  the 
limit  established  during  the  per¬ 
formance  test. 

See  items  l.b,  l.c,  l.d,  and  I.e  of 
this  table. 


Complying  with  Table  6  of  this 
subpart. 

Collecting  the  3-hr  rolling  average 
continuous  opacity  monitoring 
system  data  according  to 
§63.1572;  and  maintaining  the 
3-hr  rolling  average  opacity  at 
or  below  the  site-specific  limit. 
Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  collecting  the 
hourly  average  continuous 
opacity  monitoring  system  data 
according  to  §63.1572;  and 
maintaining  the  hourly  average 
opacity  at  or  below  the  site-spe¬ 
cific  limit. 


I'l'iliMiil  Krf;isl«rr  /  V(»l.  ’/'I,  No.  I '/.'»/ Moiidiiv,  liiiii!  !l(t.  ?.()  H  /  l’i(>|to:;(i(l  Kiilos 


:i7(MH 


lAHI  I 


I  ot  oacti  now 
crackitK)  unit 


lO  SUHI'AIU  UUU  ()l  l‘AltI  ()3  CiONIINUOUf.  COMI'I  lANCI  Wl  1 1 1  ()l 'I  HA  I  IN( .  I  IMI I S  1  011  Ml  I  Al  HAP 
I  MISSIONS,  \  noM  (;aiai  yik;  C^iiACKiNii  IJNiir,  ContiniKKl 


)r  oxi'.litui  oalalylio 


t) 


you  iiso  I 

Continuous  |)ararnolor  rnoni-  i. 
lorincj  syslorns  olociroslalk; 
procipilalor 


ot  till;;  oporalliui  linilt 


I  ho  avorago  gas  How  ralo  on- 
lorlng  or  oxlling  Iho  (;onlrol  do- 
vlco  must  not  oxcood  Iho  opor- 
allng  limit  ostabllshod  during 
Iho  porlormanco  lost. 


ii.  The  average  voltage  and  sec¬ 
ondary  current  (or  total  power 
input)  to  the  control  device 
must  not  fall  below  the  oper¬ 
ating  limit  established  during 
the  performance  test.. 


c.  Continuous  parameter  moni¬ 
toring  systems — wet  scrubber. 


i.  The  average  pressure  drop 
across  the  scrubber  must  not 
fall  below  the  operating  limit  es¬ 
tablished  during  the  perform¬ 
ance  test. 


You  ;;hall  domonsiralo  conlinuou;; 

(:ompllan(;o  by 

Collooling  Iho  hourly  and  3  tir  roll¬ 
ing  avorago  gas  How  ralo  rnoni 
loring  data  according  to 
§63.15/?;  and  maintaining  tho 
3-hr  rolling  avorago  gas  flow 
ralo  at  or  bolow  tho  limit  ostab- 
lishod  during  tho  performance 
lost.  Alternatively,  before  (THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER),  collecting  the 
hourly  and  daily  average  gas 
flow  rate  monitoring  data  ac¬ 
cording  to  §63.1572;^  and 
maintaining  the  daily  average 
gas  flow  rate  at  or  below  the 
limit  established  during  the  per¬ 
formance  test. 

Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  total  power  and 
secondary  current  monitoring 
data  according  to  §63.1572; 
and  maintaining  the  3-hr  rolling 
average  total  power  and  sec¬ 
ondary  current  at  or  above  the 
limit  established  during  the  per¬ 
formance  test.  Alternatively,  be¬ 
fore  [THE  DATE  18  MONTHS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  collecting 
the  hourly  and  daily  average 
voltage  and  secondary  current 
(or  total  power  input)  monitoring 
data  according  to  §63.1572; 
and  maintaining  the  daily  aver¬ 
age  voltage  and  secondary  cur¬ 
rent  (or  total  power  input)  at  or 
above  the  limit  established  dur¬ 
ing  the  performance  test. 

Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  pressure  drop 
monitoring  data  according  to 
§63.1572;  and  maintaining  the 
3-hr  rolling  average  pressure 
drop  at  or  above  the  limit  estab¬ 
lished  during  the  performance 
test.  Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  collecting  the 
hourly  and  daily  average  pres¬ 
sure  drop  monitoring  data  ac¬ 
cording  to  §63.1572;  and  main¬ 
taining  tho  daily  avorago  pros- 
suro  drop  abovo  tho  limit  oslab- 
lisliod  during  Hio  porlormanco 
IfiSi 
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Table  7  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 
Emissions  From  Catalytic  Cracking  Units— Continued 


For  each  new  or  existing  catalytic 
cracking  unit .  .  . 


!i  ()|)tloii  V  I’M  coiicnnltiilion 
lltnil,  nol  stih|()(:t  lo  Itui  NSI’5>  lot 
I’M  ill  'll)  Cl  M  liO  lO;’  ()i  it)  ^0 
Cl  n  (,0  10^’:((l))(1) 

(i  0|)lion  'A  Ni  lt)/hi  litnil  tint  siih 
jocl  lo  Iho  NSI’S  lot  I’M  itt  40 
Cl  It  00  10^’ 


If  you  use  .  .  . 


d.  BLD  fabric  filler  . 


o  (^otilitiiious  opacity  iiiotiiloritig 
cyslotii,  need  lot  silo  ;;pocilic 
opacity  limit  (/yclotio  or  oloc 
ttoctatit;  ptocipitatot 


I’M  Cl  Mr, 


a  (^otitiniioiis  opacity  inonitoriiK) 
cyctom 


For  this  operating  limit .  .  . 


ii.  The  average  liquid-to-gas  ratio 
must  not  fall  below  the  oper¬ 
ating  limit  established  during 
the  performance  test. 


Increases  in  relative  particulate  .... 


I  lie  avotago  o|)acity  must  not  ox 
cood  tlio  oftacity  ostatilisliod 
diiiiiKI  the  pottotmanco  tost 


Not  applicablo 


i  llio  daily  avorago  Ni  opoiatint) 
valiio  mil!. I  not  oxcood  tlio  <.ito 
!.pocilic  Ni  opoiatiiKi  limit  o!.tal) 
lit.liod  (lilting  tlio  potlotmanco 
tOf.t 


You  shall  demonstrate  continuous 
compliance  by  .  .  . 


Collecting  the  hourly  and  3-hr  roll¬ 
ing  average  gas  flow  rate  and 
scrubber  liquid  flow  rate  moni¬ 
toring  data  according  to 
§63.1572;  determining  and  re¬ 
cording  the  3-hr  liquid-to-gas 
ratio;  and  maintaining  the  3-hr 
rolling  average  liquid-to-gas 
ratio  at  or  above  the  limit  estab¬ 
lished  during  the  performance 
test.  Alternatively,  before  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  collecting  the 
hourly  average  gas  flow  rate 
and  water  (or  scrubbing  liquid) 
flow  rate  monitoring  data  ac¬ 
cording  to  §63.1572;’  deter¬ 
mining  and  recording  the  hourly 
average  liquid-to-gas  ratio;  de¬ 
termining  and  recording  the 
daily  average  liquid-to-gas  ratio; 
and  maintaining  the  daily  aver¬ 
age  liquid-to-gas  ratio  above 
the  limit  established  during  the 
performance  test. 

Collecting  and  maintaining 
records  ot  BID  system  output; 
determining  the  cause  of  the 
alarm  wittiin  1  lieur  el  Iho 
alartn;  and  alleviating  Itie  cause 
et  the  alartn  within  3  hours  try 
cetteclive  iitrlien. 

Collecting  the  heuily  <ind  3  hi  tell 
leg  average  opacity  meniteiiiiii 
data  acceiding  to  §(>3  l!i/3, 
mainlalniiKi  the  3  hi  ioIIiik)  av 
eia()e  e|)a(;lty  at  ei  alteve  the 
limit  et.talill'.tied  iIiiiiiki  tlie  pei 
leitiiance  tet.t 

(;emplying  witti  latile  (>  el  till!. 
Milrpait 


(I)  (;ellectin(|  tlie  lieiiily  aveia(|e 
cenliniieiis  opacity  menileiiiKi 
!.y!.tem  data  acrreidiiKi  to 
§(i3  l!>/2,  determining  and  re 
cording  e(|uilil)rlum  cataly!il  NI 
cerureniratien  at  leafrl  once  a 
week,-'  collecting  Itie  tieurly  av 
erage  gas  Hew  rale  menilering 
data  according  to  §63.1')/?;' 
and  determining  and  rocorrJing 
Iho  hourly  average  Ni  operating 
value  using  fcquation  1 1  el 
§63.1564. 
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Table  7  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 
Emissions  From  Catalytic  Cracking  Units— Continued 


For  each  new  or  existing  catalytic 
cracking  unit  .  .  . 


you  use  .  .  . 


For  this  operating  limit .  .  . 


You  shall  demonstrate  continuous 
compliance  by  .  .  . 


(2)  Determining  and  recording  the 
3-hour  rolling  average  Ni  oper¬ 
ating  value  and  maintaining  the 
3-hour  rolling  average  Ni  oper¬ 
ating  value  below  the  site-spe¬ 
cific  Ni  operating  limit  estab¬ 
lished  during  the  performance 
test.  Alternatively,  before  [THE 


DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 


b.  Continuous  parameter  moni¬ 
toring  systems— electrostatic 

precipitator. 


i.  The  average  gas  flow  rate  en¬ 
tering  or  exiting  the  control  de¬ 
vice  must  not  exceed  the  oper¬ 
ating  limit  established  during 
the  performance  test. 

ii.  The  average  voltage  and  sec¬ 
ondary  current  (or  total  power 
input)  must  not  fall  below  the 
level  established  in  the  perform¬ 
ance  test. 


REGISTER],  determining  and 
recording  the  daily  average  Ni 
operating  value  and  maintaining 
the  daily  average  Ni  operating 
value  below  the  site-specific  Ni 
operating  limit  established  dur¬ 
ing  the  performance  test. 

See  item  4.b.i  of  this  table. 


See  item  4.b.ii  of  this  table. 


(;  ( ^ontinuon!.  itioni  |  i 

toiiiK)  f.ysinni!,  wnl  s(:nil)lini 


d.  BLD  -fabric  filter  . 

e.  Continuous  opacity  monitoring 
system,  used  for  site-specific 
opacity  limit^ — Cyclone  or  elec¬ 
trostatic  precipitator. 


iii.  I  ho  monthly  rolling  avorago  ot 
tlio  oguilibrinm  catalyst  Ni  con- 
contration  most  not  oxcood  tlio 
lovol  ostat)listio(l  (luring  tlio  por 
loniianco  lost 


I  tin  avotago  pioi.snio  diop 
mn!.t  not  tall  Ixilow  Itio  opoi 
alliKi  limit  ostahlisliod  in  tlio 
poiloimanco  toi.t 

II  I  ho  avoia(|o  ll(|iiid  to  (jas  ratio 
iiiir.l  not  tall  liolow  tlio  opoi 
atiiKi  limil  o;.tat)li!iliod  dniiiKi 
Iho  poilormanco  tost 
iii  llio  monthly  rolling  avorago 
o(|nilil)riirm  catalyst  Ni  con 
coniraliort  must  not  oxcood  Itio 
lovol  orilahlistiod  during  tiro  por- 
lormarico  lost 


Increases  in  relative  particulate  .... 
The  average  opacity  must  not  ex¬ 
ceed  the  opacity  established 
during  the  performance  test. 


Dolormining  and  rocording  Iho 
orjuilihrirrrn  cai.rlyst  Ni  con- 
conlration  at  loast  onco  a 
wook,-'  dotorrnining  and  rocord 
ing  tlio  monthly  rolling  avorago 
ol  Iho  o(|irilrhrium  catalyst  Ni 
conconiralion  onco  oa(;h  wook 
iri.ing  Iho  wookly  or  most  rocont 
valiio,  and  rriaintairilri(|  Iho 
monthly  rollln(|  avorago  holow 
Iho  limit  or.lahlishod  In  Iho  pin 
loiman(;o  toi.t 
Doo  Itoiri  4  (.  I  ol  Ihir.  lahio 


tioo  iloiii  4  c  li  of  thir.  tahio 


Dolorminirui  and  rocoidiiu)  tlio 
o(|uilil)iiiim  calalyiit  Ni  con 
coniration  at  loa*4  onco  a 
wook;^  dolormining  and  rocord 
ing  Iho  monltrly  rolling  avorago 
of  o()uilihriurn  catalyst  Ni  con¬ 
coniralion  onco  oach  wook 
usirrg  Itio  wookly  or  most  rocont 
valuo;  and  maintaining  tho 
monthly  rolling  average  bolow 
tho  limit  established  in  tho  per¬ 
formance  test. 

See  item  4.d  of  this  table. 

See  item  4.e  of  this  table. 
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Table  7  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Metal  HAP 
Emissions  From  Catalytic  Cracking  Units— Continued 


For  each  now  or  existing  catalytic 
cracking  unit  .  .  . 


If  you  use 


/  Option  Ni  por  coke  burn-oft  a.  Continuous  opacity  monitoring 
limit  not  subject  to  the  NSPS  tor  system  . 

PM  in  ^0  Cl  R  60.10?. 


c.  Continuous  parameter  moni¬ 
toring  systems — wet  scrubber. 


For  this  operating  limit  .  .  . 

i.  I  ho  daily  average  Ni  operating 
value  must  not  exceed  tho  sito- 
spocitic  Ni  operating  limit  ostat)- 
lishod  during  tho  porlormanco 
lost 


b.  Continuous  parameter  moni¬ 
toring  systems — electrostatic 

precipitator. 


d.  BLD— fabric  filter  . 

e.  Continuous  opacity  monitoring 
system,  used  for  site-specific 
opacity  limit — Cyclone  or  elec¬ 
trostatic  precipitator. 


i.  The  daily  average  gas  flow  rate 
to  the  control  device  must  not 
exceed  the  level  established  in 
the  performance  test. 

ii.  The  daily  average  voltage  and 
secondary  current  (or  total 
power  input)  must  not  fall  below 
the  level  established  in  the  per¬ 
formance  test. 

iii.  The  monthly  rolling  average 
equilibrium  catalyst  Ni  con¬ 
centration  must  not  exceed  the 
level  established  during  the  per¬ 
formance  test. 

i.  The  daily  average  pressure 
drop  must  not  fall  below  the  op¬ 
erating  limit  established  in  the 
performance  test. 

ii.  The  daily  average  liquid-to-gas 
ratio  must  not  fall  below  the  op¬ 
erating  limit  established  during 
the  performance  test. 

iii.  The  monthly  rolling  average 
equilibrium  catalyst  Ni  con¬ 
centration  must  not  exceed  the 
level  established  during  the  per¬ 
formance  test. 

Increases  in  relative  particulate  .... 

The  average  opacity  must  not  ex¬ 
ceed  the  opacity  established 
during  the  performance  test. 


You  shall  domonsirato  continuous 

compliance  by  .  . 

(1)  Collocling  Ibo  hourly  average 
continuous  opacity  monitoring 
system  data  according  to 
collecting  the  bendy 
average  gas  flew  rate  meni 
teriiK)  data  acceidiiui  to 
t!>/?,  '  deleiminiiKi  and  le 
cotdin(|  e()uilibilum  catalyst  Ni 
cencentiatien  at  least  once  a 
week,''  and  detemiining  and  te 
cording  the  hourly  avera(|e  Ni 
opetittlnri  valite  ttsirtr)  I  ((uatien 
I?  el  (jtid  lStH 

(?)  Delermirring  artd  recording  the 
rt  trertr  rolling  averagrr  Ni  eptrr 
ating  vaitte  and  rrraintaining  tire 
3  hour  rellirrg  average  Ni  o[)or- 
ating  value  below  the  silo-spe¬ 
cific  Ni  operating  limit  ostab- 
lished  during  tho  porlormanco 
tost.  Allornativoly,  bolore  [THE 
DATE  18  MONTHS  AFTER 
THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  determining  and 
recording  the  daily  average  Ni 
operating  value  and  maintaining 
the  daily  average  Ni  operating 
value  below  the  site-specific  Ni 
operating  limit  established  dur¬ 
ing  the  performance  test. 

See  item  4.b.i  of  this  table. 


See  item  4.b.ii  of  this  table. 


See  item  S.b.iii  of  this  table. 


See  item  4.c.i  of  this  table. 


See  item  4.c.ii  of  this  table. 


See  item  G.c.iii  of  this  table. 


See  item  4.d  of  this  table. 
See  item  4.e  of  this  table. 


1 1f  applicable,  you  can  use  the  alternative  in  §  63.1573(a)(1)  for  gas  flow  rate  instead  of  a  continuous  parameter  monitoring  system  if  you  used 
the  alternative  method  in  the  initial  performance  test. 
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^The  equilibrium  catalyst  Ni  concentration  must  be  measured  by  the  procedure,  Determination  of  Metal  Concentration  on  Catalyst  Particles  (In¬ 
strumental  Analyzer  Procedure)  in  Appendix  A  to  this  subpart;  or  by  EPA  Method  601  OB,  Inductively  Coupled  Plasma-Atomic  Emission  Spec¬ 
trometry,  EPA  Method  6020,  Inductively  Coupled  Plasma-Mass  Spectrometry,  EPA  Method  7520,  Nickel  Atomic  Absorption,  Direct  Aspiration,  or 
EPA  Method  7521,  Nickel  Atomic  Absorption,  Direct  Aspiration;  or  by  an  alternative  to  EPA  Method  6010B,  6020,  7520,  or  7521  satisfactory  to 
the  Administrator.  The  EPA  Methods  6010B,  6020,  7520,  and  7521  are  included  in  “Tost  Methods  for  Evaluating  Solid  Waste,  Physical/Chomical 
Methods,”  Et^A  F^ublication  SW  846,  Revision  5  (April  1998).  Tho  SW  846  and  Updates  (document  number  955  001  00000  1)  are  available  tor 
purchase  Irom  tho  Superintendent  of  Documents,  U  S.  Government  Printing  Otiico,  Wasfiington,  DC  20402,  (202)  512-1800;  and  from  tho  Na¬ 
tional  technical  Inlormalioti  Sorvicos  (NIIS),  5285  l^orl  Royal  Road.  Springtiold,  VA  22161,  (/03)  487  4650.  Copies  triay  bo  inspected  at  the 
t  PA  Docket  Ckjnter,  William  Jellersot\  Clinton  (WJC)  West  Building  (Air  Docket),  Room  3334.  1301  Constitution  Ave  NW  ,  Washington,  DC;  or 
at  the  Ollice  ol  the  I  ederal  Register,  800  North  Capitol  Stioet  NW  ,  Suite  /OO.  Washington,  DC  I  hose  methods  are  also  available  at  hllp:// 
WWW  ()i>ii  (i( >v/c)[>n(>swc)i/hii/wiiHl()/losl/in<iii I  him 


■  I  >9.  I  a  I  lie  8  In  siili|iarl  I  It  II  I  ol  |iai  I  I  >.3 
is  aiiieiuleil  liy  levi.siii).'  the  eiilry  lor 
ilein  2.  lo  leail  as  lollow.s: 


lABII  (t  lO  SURPARI  UUU  Ol  I^ARI  (k)  ORGANIC  MAP  I  MIS.JilON  I  IMIIS  I  OR  CAIAIYIIC  ORACKING  UNIIS 


I  Ol  each  new  and  exislitui  catalytic 
crackiiu)  unit 


You  sliall  meet  the  foltowing  emission  limit  lor  eacli  catalyst  legeneraloi  vent 


2.  Not  subject  to  the  NSI’S  lor  CO  a.  CO  omissions  from  the  catalyst  regenerator  vent  or  CO  tioiler  serving  ttie  catalytic  cracking  unit  must 
in  40  CF-Ft  60.103.  not  oxcood  500  pprnv  (dry  basis). 

b.  It  you  uso  a  Hare  to  moot  tho  CO  limit,  then  on  and  after  [IFIE  DATE  3  YEARS  AFTER  TF1E  DATE  OF 
PUBLICAFION  OF  THE  FINAL  RULE  AMENDMENTS  IN  THE  FEDERAL  REGISTER],  the  flare  must 
meet  the  requirements  of  §63.670.  Prior  to  [THE  DATE  3  YEARS  AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMENDMENTS  IN  THE  FEDERAL  REGISTER],  the  flare  must  meet  the 
requirements  For  control  devices  in  §63. 11(b)  and  visible  emissions  must  not  exceed  a  total  of  5  minutes 
during  any  2  consecutive  hours,  or  the  flare  must  meet  the  requirements  of  §63.670. 


■  60.  Table  9  to  subpart  UUU  of  part  63 
is  amended  by  revising  tbe  entry  for 
item  2  to  read  as  follows: 

•k  ic  "k  ic  ie 


Table  9  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Organic  HAP  Emissions  From  Catalytic  Cracking 

Units 


For  each  new  or  existing  catalytic  For  this  type  of  continuous  For  this  type  of  control  You  shall  meet  this  operating 

cracking  unit  .  .  .  monitoring  system  .  .  .  device  .  .  .  limit  .  .  . 


2.  Not  subject  to  the  NSPS  for  CO 
in  40  CFR  60.103. 


a.  Continuous  emission  monitoring 
system. 

b.  Continuous  parameter  moni¬ 
toring  systems. 


Not  applicable  . 

i.  Thermal  incinerator 


ii.  Boiler  or  process  heater  with  a 
design  heat  input  capacity 
under  44  MW  or  a  boiler  or 
process  heater  in  which  all  vent 
streams  are  not  introduced  into 
the  flame  zone. 


Not  applicable. 

Maintain  the  daily  average  com¬ 
bustion  zone  temperature  above 
the  limit  established  during  the 
performance  test;  and  maintain 
the  daily  average  oxygen  con¬ 
centration  in  the  vent  stream 
(percent,  dry  basis)  above  the 
limit  established  during  the  per¬ 
formance  test. 

Maintain  the  daily  average  com¬ 
bustion  zone  temperature  above 
the  limit  established  in  the  per¬ 
formance  test. 
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Table  9  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Organic  HAP  Emissions  From  Catalytic  Cracking 

Units — Continued 


For  each  new  or  existing  catalytic  For  this  type  of  continuous  For  this  type  of  control  You  shall  meet  this  operating 

cracking  unit .  .  .  monitoring  system  .  .  .  device  .  .  .  limit .  .  . 


iii.  Flare  .  On  and  after  [THE  DATE  3 

YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the 
flare  must  meet  the  require¬ 
ments  of  §63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  pilot  light 
must  be  present  at  all  times  and 
the  flare  must  be  operating  at 
all  times  that  emissions  may  be 
vented  to  it,  or  the  flare  must 
meet  the  requirements  of 
§63.670. 


■  61.  Table  10  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  2  to  read  as  follows: 

***** 

Table  10  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  Organic  HAP  Emissions  From 

Catalytic  Cracking  Units 


For  each  new  or  existing  catalytic  And  you  use  this  type  of  control  device  for  your  You  shall  install,  operate,  and  maintain  this  type 

cracking  unit  .  .  .  vent ...  of  continuous  monitoring  system  .  .  . 


2.  Not  subject  to  the  NSPS  for  CO  in  40 
CFR  60.103. 


a.  Thermal  incinerator 


b.  Process  heater  or  boiler  with  a  design  heat 
input  capacity  under  44  MW  or  process  heater 
or  boiler  in  which  all  vent  streams  are  not  intro¬ 
duced  into  the  flame  zone. 


c.  Flaro 


d.  No  control  device 


Continuous  emission  monitoring  system  to  meas¬ 
ure  and  record  the  concentration  by  volume 
(dry  basis)  of  CO  emissions  from  each  catalyst 
regenerator  vent;  or  continuous  parameter 
monitoring  systems  to  measure  and  record  the 
combustion  zone  temperature  and  oxygen  con¬ 
tent  (percent,  dry  basis)  in  the  incinerator  vent 
stream. 

Continuous  emission  monitoring  system  to  meas¬ 
ure  and  record  the  concentration  by  volume 
(dry  basis)  of  CO  emissions  from  each  catalyst 
regenerator  vent;  or  continuous  parameter 
monitoring  systems  to  measure  and  record  the 
combustion  zone  temperature. 

On  and  after  [THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  monitoring  systems  required  in 
§§63.670  and  63.671.  Prior  to  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF  PUBLICATION 
OF  THE  FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  monitoring  device  such 
as  a  thermocouple,  an  ultraviolet  beam  sensor, 
or  infrared  sensor  to  continuously  detect  the 
presence  of  a  pilot  flame,  or  the  monitoring  sys¬ 
tems  required  in  §§63.670  and  63.671. 

Continuous  omission  monitoring  system  to  meas¬ 
ure  and  record  the  concentration  by  volume 
(dry  basis)  of  CO  emissions  from  each  catalyst 
regenerator  vent. 
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■  62.  Table  11  to  subpart  UUU  of  part 
63  is  amended  by  revising  revising  the 
entry  for  item  3  to  read  as  follows; 

***** 

Table  11  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Organic  HAP  Emissions 
From  Catalytic  Cracking  Units  Not  Subject  to  New  Source  Performance  Standard  (NSPS)  for  Carbon 
Monoxide  (CO) 


For  .  .  . 


You  must  .  .  . 


Using  .  .  . 


According  to  these 
requirements  .  .  . 


3.  Each  catalytic  cracking  unit  cat- 
aiyst  regenerator  vent  if  you  use 
continuous  parameter  moni¬ 
toring  systems. 


a.  Measure  the  CO  concentration 
(dry  basis)  of  emissions  exiting 
the  control  device. 

b.  Estabiish  each  operating  limit  in 
Table  9  of  this  subpart  that  ap¬ 
plies  to  you. 

c.  Thermal  incinerator  combustion 
zone  temperature. 


d.  Thermal  incinerator:  oxygen, 
content  (percent,  dry  basis)  in 
the  incinerator  vent  stream. 


e.  If  you  use  a  process  heater  or 
boiler  with  a  design  heat  input 
capacity  under  44  MW  or  proc¬ 
ess  heater  or  boiler  in  which  all 
vent  streams  are  not  introduced 
into  the  flame  zone,  establish 
operating  limit  for  combustion 
zone  temperature. 

f.  If  you  use  a  flare,  conduct  visi¬ 
ble  emission  observations. 


Method  10,  10A,  or  10B  in  appen¬ 
dix  A  to  part  60  of  this  chapter, 
as  applicable. 

Data  from  the  continuous  param¬ 
eter  monitoring  systems. 

Data  from  the  continuous  param¬ 
eter  monitoring  systems. 


Data  from  the  continuous  param¬ 
eter  monitoring  systems. 


Data  from  the  continuous  param¬ 
eter  monitoring  systems. 


Method  22  (40  CFR  part  60,  ap¬ 
pendix  A). 


Collect  temperature  monitoring 
data  every  15  minutes  during 
the  entire  period  of  the  CO  ini¬ 
tial  performance  test;  and  deter¬ 
mine  and  record  the  minimum 
hourly  average  combustion 
zone  temperature  from  all  the 
readings. 

Collect  oxygen  concentration  (per¬ 
cent,  dry  basis)  monitoring  data 
every  1 5  minutes  during  the  en¬ 
tire  period  of  the  CO  initial  per¬ 
formance  test;  and  determine 
and  record  the  minimum  hourly 
average  percent  excess  oxygen 
concentration  from  all  the  read¬ 
ings. 

Collect  the  temperature  monitoring 
data  every  15  minutes  during 
the  entire  period  of  the  CO  ini¬ 
tial  performance  test;  and  deter¬ 
mine  and  record  the  minimum 
hourly  average  combustion 
zone  temperature  from  all  the 
readings. 

On  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  meet 
tho  requirements  of  §63.670. 
Prior  to  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  maintain  a 
2-hour  observation  period;  and 
record  the  presence  of  a  flame 
at  the  pilot  light  over  tho  full  pe¬ 
riod  of  tho  tost  or  moot  tho  re¬ 
quirements  of  §63.670. 
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Table  1 1  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Organic  HAP  Emissions 
From  Catalytic  Cracking  Units  Not  Subject  to  New  Source  Performance  Standard  (NSPS)  for  Carbon 
Monoxide  (CO)— Continued 


For  .  .  . 


You  must  .  .  . 


Using  .  .  . 


According  to  these 
requirements  .  .  . 


g.  If  you  use  a  flare,  determine 
that  the  flare  meets  the  require¬ 
ments  for  net  heating  value  of 
the  gas  being  combusted  and 
exit  velocity. 


40  CFR  63.11(b)(6)  through  (8)  .... 


On  and  after  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  the 
flare  must  meet  the  require¬ 
ments  of  §63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  must 
meet  the  control  device  require¬ 
ments  in  §63.1 1(b)  or  the  re¬ 
quirements  of  §63.670. 


■  63.  Table  12  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  2  to  read  as  follows: 

*  ★  *  *  * 


Table  12  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  Organic  HAP  Emission  Limits  for  Catalytic 

Cracking  Units 


For  each  new  and  existing  catalytic 
cracking  unit  .  .  . 


For  Iho  following  omission  limit  . 


You  have  demonstrated  initial  compliance  if  .  . 


2.  Not  subject  to  tho  NSPS  for  CO  in  40  a.  CO  omissions  from  your  catalyst  rogonorator 
CFR  60.103.  vont  or  CO  boilor  serving  tho  catalytic  cracking 

unit  must  not  oxcood  500  ppmv  (dry  basis). 


b.  If  you  use  a  flare,  visible  emissions  must  not 
exceed  a  total  of  5  minutes  during  any  2  oper¬ 
ating  hours. 


i.  If  you  use  a  continuous  parameter  monitoring 
system,  tho  average  CO  omissions  measured 
by  Method  10  over  tho  period  of  tho  initial  per¬ 
formance  test  are  loss  than  or  equal  to  500 
ppmv  (dry  basis). 

ii.  If  you  use  a  continuous  omission  monitoring 
system,  tho  hourly  average  CO  omissions  over 
tho  24-hour  period  for  the  initial  performance 
tost  are  not  more  than  500  ppmv  (dry  basis); 
and  your  performance  evaluation  shows  your 
continuous  emission  monitoring  system  meets 
the  applicable  requirements  in  §63.1572. 

On  and  after  (THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  meets  the  requirements 
of  §63.670.  Prior  to  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  visible  emissions,  meas¬ 
ured  by  Method  22  during  the  2-hour  observa¬ 
tion  period  during  the  initial  performance  test, 
are  no  higher  than  5  minutes,  or  the  flare 
meets  the  requirements  of  §63.670. 


■  64.  Table  13  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  2  to  read  as  follows: 
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Table  13  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Organic  HAP  Emission  Limits  for 

Catalytic  Cracking  Units 


For  each  new  and  existing 
catalytic  cracking  unit .  .  . 


Subject  to  this  emission  limit  for 

your  catalyst  regenerator  If  you  must 

vent .  .  . 


You  shall  demonstrate  continuous 
compliance  by  .  .  . 


2.  Not  subject  to  the  NSPS  for  CO  I.  CO  emissions  from  your  catalyst  Continuous  emission  monitoring  Same  as  above. 


in  40  CFR  60.103.  regenerator  vent  or  CO  boiler 

serving  the  catalytic  cracking 
unit  must  not  exceed  500  ppmv 
(dry  basis). 

ii.  CO  emissions  from  your  cata¬ 
lyst  regenerator  vent  or  CO  boil¬ 
er  serving  the  catalytic  cracking 
unit  must  not  exceed  500  ppmv 
(dry  basis). 

iii.  Visible  emissions  from  a  flare 
must  not  exceed  a  total  of  5 
minutes  during  any  2-hour  pe¬ 
riod. 


system. 


Continuous  parameter  monitoring  Maintaining  the  hourly  average 
system.  CO  concentration  below  500 

ppmv  (dry  basis). 


Control  device-flare .  On  and  after  fTHE  DATE  3 

YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  meet¬ 
ing  the  requirements  of 
§63.670.  Prior  to  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF 
PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  main¬ 
taining  visible  emissions  below 
a  total  of  5  minutes  during  any 
2-hour  operating  period,  or 
mooting  tho  requiromonts  of 
§63.6/0. 


■  ().5.  'I'iihlc  14  to  .siil)|)nrt  UUU  ol  iiart 
()3  i.s  aiiKMidrul  by  rovi.siiig  the  entry  lor 
il(;in  'L  to  read  a.s  Ibllow.s: 

A  *  *  *  * 

Table  14  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Organic  HAP 

Emissions  From  Catalytic  Cracking  Units 


For  each  now  existing 

catalytic  cracking  If  you  use  . 

unit  .  .  . 


For  this  operating  limit  . 


You  shall  demonstrate  continuous 
compliance  by  .  .  . 


2.  Not  subject  to  the 
NSPS  for  CO  in  40 
CFR  60.103. 


a.  Continuous  emission  monitoring 
system. 

b.  Continuous  parameter  monitoring 
systems — thermal  incinerator. 


Not  applicable 


i.  The  daily  average  combustion  zone 
temperature  must  not  fall  below  the 
level  established  during  the  per¬ 
formance  test. 


ii.  The  daily  average  oxygen  con¬ 
centration  in  the  vent  stream  (per¬ 
cent,  dry  basis)  must  not  fall  below 
the  level  established  during  the 
performance  test. 


Complying  with  Table  13  of  this  sub¬ 
part. 

Collecting  the  hourly  and  daily  aver¬ 
age  temperature  monitoring  data 
according  to  §63.1572;  and  main¬ 
taining  the  daily  average  combus¬ 
tion  zone  temperature  above  the 
limit  established  during  the  per¬ 
formance  test. 

Collecting  the  hourly  and  daily  aver¬ 
age  oxygen  concentration  moni¬ 
toring  data  according  to  §63.1572; 
and  maintaining  the  daily  average 
oxygen  concentration  above  the 
limit  established  during  the  per¬ 
formance  test. 
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Table  14  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Organic  HAP 

Emissions  From  Catalytic  Cracking  Units— Continued 


For  each  new  existing 

catalytic  cracking  If  you  use  . 

unit  .  .  . 


For  this  operating  limit  . 


You  shall  demonstrate  continuous 
complianco  by  .  .  . 


c.  Continuous  parameter  monitoring 
systems  boiler  or  process  heater 
with  a  design  heat  input  capacity 
under  44  MW  or  boiler  or  process 
heater  in  which  all  vent  streams 
are  not  introduced  into  the  flame 
/one. 

d.  Continuous  parameter  monitoring 
system  -flare. 


The  daily  combustion  /ono  tompora- 
turo  must  not  tall  below  the  level 
established  in  the  performance  test. 


The  flare  pilot  light  must  be  present 
at  all  times  and  the  flare  must  be 
operating  at  all  times  that  emis¬ 
sions  may  be  vented  to  it. 


Collecting  the  average  hourly  and 
daily  tomporaturo  monitoring  data 
according  to  §63.1572;  and  main¬ 
taining  tho  daily  average  combus¬ 
tion  /one  tomporaturo  above  tho 
limit  established  during  tho  per¬ 
formance  test. 

On  and  after  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  meeting  the  require¬ 
ments  of  §63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE 
FINAL  RULE  AMENDMENTS  IN 
THE  FEDERAL  REGISTER],  col¬ 
lecting  the  flare  monitoring  data  ac¬ 
cording  to  §63.1572  and  recording 
for  each  1-hour  period  whether  the 
monitor  was  continuously  operating 
and  the  pilot  light  was  continuously 
present  during  each  1-hour  period, 
or  meeting  the  requirements  of 
§63.670. 


■  66.  Table  15  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  1  to  read  as  follows: 

ic  ic  i(  ic  i( 

Table  15  to  Subpart  UUU  of  Part  63— Organic  HAP  Emission  Limits  for  Catalytic  Reforming  Units 


For  each  applicable  process  vent 

for  a  new  or  existing  catalytic  You  shall  meet  this  emission  limit  during  initial  catalyst  depressuring  and  catalyst  purging  operations 

reforming  unit .  .  . 


1.  Option  1  .  On  and  after  [THE  DATE  3  YEARS  AFTER  THE  DATE  OF  PUBLICATION  OF  THE  FINAL  RULE 

AMENDMENTS  IN  THE  FEDERAL  REGISTER],  vent  emissions  to  a  flare  that  meets  the  requirements 
of  §63.670.  Prior  to  [THE  DATE  3  YEARS  AFTER  THE  DATE  OF  PUBLICATION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL  REGISTER],  vent  emissions  to  a  flare  that  meets  the  requirements 
for  control  devices  in  §63.1 1(b)  and  visible  emissions  from  a  flare  must  not  exceed  a  total  of  5  minutes 
during  any  2-hour  operating  period,  or  vent  emissions  to  a  flare  that  meets  the  requirements  of  §63.670. 


■  67.  Table  16  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  1  to  read  as  follows: 
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Table  16  to  Subpart  UUU  of  Part  63— Operating  Limits  for  Organic  HAP  Emissions  From  Catalytic 

Reforming  Units 

For  oach  now  or  oxisting  catalytic 
rolorming  unit  .  .  . 

For  this  typo  ol  control  device  .  . 

You  shall  moot  this  operating  limit  during  initial  catalyst  depressuring 
and  purging  operations  .  .  . 

1.  Option  1:  vont  to  Haro  . 

Flare  . 

..  On  and  after  |THE  DATE  3  YEARS  AFTER  THE  DATE  OF  PUBl  ICA- 
IION  OF  THE  FINAl  RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  Haro  must  moot  the  roguiromonts  ot  §63.670. 
Prior  to  |THE  DATE  3  YEARS  AETER  THE  DATE  OE  PUBLICA¬ 
TION  OF  THE  FINAl  RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  Haro  pilot  light  must  bo  present  at  all  limes  and 
the  Haro  must  be  operating  at  all  limes  that  emissions  may  bo  vent¬ 
ed  to  it,  or  the  Hare  must  meet  the  roguiremenis  of  §63.670. 

■  08.  'I’able  1 7  to  subpart  DUU  of  part 
03  is  amended  by  revising  the  entry  for 
item  1  to  read  as  follows: 


Table  17  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  Organic  HAP  Emissions  From 

Catalytic  Reforming  Units 
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Table  18  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Organic  HAP  Emissions 

From  Catalytic  Reforming  Units— Continued 


For  each  new  or 

existing  catalytic  You  must  .  .  .  Using  .  .  .  According  to  these  requirements  .  .  . 

reforming  unit .  .  . 


b.  Determine  that  the  flare  meets  the  40  CFR  63.11(b)(6)  through  (8)  .  On  and  after  [THE  DATE  3  YEARS 


requirements  for  net  heating  value 
of  the  gas  being  combusted  and 
exit  velocity. 


AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE 
AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  flare  must  meet 
the  requirements  of  §63.670.  Prior 
to  [THE  DATE  3  YEARS  AFTER 
THE  DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMENDMENTS 
IN  THE  FEDERAL  REGISTER], 
the  flare  must  meet  the  control  de¬ 
vice  requirements  in  §63. 11(b)  or 
the  requirements  of  §63.670. 


■  70.  Table  19  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  1  to  read  as  follows: 


Table  19  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  Organic  HAP  Emission  Limits  for  Catalytic 

Reforming  Units 


For  each  applicable  process 

vent  for  a  new  or  existing  For  the  following  emission  limit .  .  .  You  have  demonstrated  initial  compliance  if .  .  . 

catalytic  reforming  unit .  .  . 


Option  1  .  Visible  emissions  from  a  flare  must  not  exceed  a  total  On  and  after  [THE  DATE  3  YEARS  AFTER  THE  DATE 

of  5  minutes  during  any  2  consecutive  hours.  OF  PUBLICATION  OF  THE  FINAL  RULE  AMEND¬ 

MENTS  IN  THE  FEDERAL  REGISTER],  the  flare 
meets  the  requirements  of  §63.670.  Prior  to  [THE 
DATE  3  YEARS  AFTER  THE  DATE  OF  PUBLICA¬ 
TION  OF  THE  FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  visible  emissions,  measured 
using  Method  22  over  the  2-hour  observation  period 
of  the  performance  test,  do  not  exceed  a  total  of  5 
minutes,  or  the  flare  meets  the  requirements  of 
§63.670. 


■  71 .  Tabh;  20  to  .subpart  UUU  of  ])art 
()3  i.s  amondod  l)y  rovi.sing  the  entry  for 
item  1  to  road  as  follows: 

*  *  A  A  * 

Table  20  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Organic  HAP  Emission  Limits  for 

Catalytic  Reforming  Units 


For  each  applicable  process  vent  for  a  new  or  existing 
catalytic  reforming  unit  .  .  . 


You  shall  demonstrate  continuous  compliance  during 
For  this  emission  limit  .  .  .  initial  catalyst  depressuring  and  catalyst  purging  oper¬ 
ations  by  .  .  . 


1 .  Option  1  .  Vent  emissions  from  your  On  and  after  [THE  DATE  3  YEARS  AFTER  THE  DATE 

process  vent  to  a  flare.  OF  PUBLICATION  OF  THE  FINAL  RULE  AMEND¬ 
MENTS  IN  THE  FEDERAL  REGISTER],  meeting  the 
requirements  of  §63.670.  Prior  to  [THE  DATE  3 
YEARS  AFTER  THE  DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMENDMENTS  IN  THE  FED¬ 
ERAL  REGISTER],  maintaining  visible  emissions 
from  a  flare  below  a  total  of  5  minutes  during  any  2 
consecutive  hours,  or  meeting  the  requirements  of 
§63.670. 
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Table  20  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Organic  HAP  Emission  Limits  for 

Catalytic  Reforming  Units— Continued 


For  each  applicable  process  vent  for  a  new  or  existing 
catalytic  reforming  unit  .  .  . 


For  this  emission  iimit . 


You  shail  demonstrate  continuous  compliance  during 
initial  catalyst  depressuring  and  catalyst  purging  oper¬ 
ations  by  .  .  . 


■  72.  Table  21  to  subpart  UUU  of  part 
63  is  amended  by  revising  the  entry  for 
item  1  to  read  as  follows: 
***** 


Table  21  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  Operating  Limits  for  Organic  HAP 

Emissions  From  Catalytic  Reforming  Units 


For  each  applicable 
process  vent  for  a  new 
or  existing  catalytic  re¬ 
forming  unit .  .  . 

If  you  use  .  .  . 

For  this  operating  limit  .  .  . 

You  shall  demonstrate  continuous  compliance 
during  initial  catalyst  depressuring  and  purging 
operations  by  .  .  . 

1 .  Option  1  . 

Flare . 

.  The  flare  pilot  light  must  be  present  at 

all  times  and  the  flare  must  be  oper¬ 
ating  at  all  times  that  emissions  may 
be  vented  to  it. 

On  and  after  [THE  DATE  3  YEARS  AFTER  THE 
DATE  OF  PUBLICATION  OF  THE  FINAL 
RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  meeting  the  requirements  of 

§63.670.  Prior  to  [THE  DATE  3  YEARS 
AFTER  THE  DATE  OF  PUBLICATION  OF 
THE  FINAL  RULE  AMENDMENTS  IN  THE 
FEDERAL  REGISTER],  collecting  flare  moni¬ 
toring  data  according  to  §63.1572  and  record¬ 
ing  for  each  1-hour  period  whether  the  monitor 
was  continuously  operating  and  the  pilot  light 
was  continuousiy  present  during  each  1-hour 
period,  or  meeting  the  requirements  of 
§63.670. 


■  73.  Table  22  to  .subpart  UUU  of  part 
63  is  amended  by  revising  the  entries  for 
items  2  and  3  to  read  as  follows: 

***** 

Table  22  to  Subpart  UUU  of  Part  63 — Inorganic  HAP  Emission  Limits  for  Catalytic  Reforming  Units 


You  shall  meet  this  emission  limit  for  each  applicable  catalytic  reforming  unit  process 
vent  during  coke  burn-off  and  catalyst  rejuvenation  .  .  . 


For  .  . 


2.  Each  existing  cyclic  or  continuous  catalytic  reforming 
unit. 

3.  Each  new  semi-regenerative,  cyclic,  or  continuous 
catalytic  reforming  unit. 


Reduce  uncontrolled  emissions  of  HCI  by  97  percent  by  weight  or  to  a  concentration 
of  10  ppmv  (dry  basis),  corrected  to  3  percent  oxygen. 

Reduce  uncontrolled  emissions  of  HCI  by  97  percent  by  weight  or  to  a  concentration 
of  10  ppmv  (dry  basis),  corrected  to  3  percent  oxygen. 


■  74.  'I’able  24  to  .subpart  UUU  of  part  Items  2  through  4  and  footnote  2  to  read 
63  is  amended  by  revising  the  entries  for  as  follows: 

***** 


Table  24  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  Inorganic  HAP  Emissions  From 

Catalytic  Reforming  Units 


If  you  use  this  type  of  control  device  for  your  vent .  .  .  You  shall  install  and  operate  this  type  of  continuous  monitoring  system  .  .  . 
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Table  24  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  Inorganic  HAP  Emissions  From 

Catalytic  Reforming  Units— Continued 


If  you  use  this  type  of  control  device  for  your  vent .  .  . 


You  shall  install  and  operate  this  type  of  continuous  monitoring  system  .  .  . 


2.  Internal  scrubbing  system  or  no  control  device  (e.g., 
hot  regen  system)  to  meet  HCI  outlet  concentration 
limit. 

3.  Internal  scrubbing  system  to  meet  HCI  percent  reduc¬ 
tion  standard. 


4.  Fixed-bed  gas-solid  adsorption  system 


Colormetric  tube  sampling  system  to  measure  the  HCI  concentration  in  the  catalyst 
regenerator  exhaust  gas  during  coke  burn-off  and  catalyst  rejuvenation.  The 
colormetric  tube  sampling  system  must  meet  the  requirements  in  Table  41  of  this 
subpart. 

Continuous  parameter  monitoring  system  to  measure  and  record  the  gas  flow  rate 
entering  or  exiting  the  internal  scrubbing  system  during  coke  burn-off  and  catalyst 
rejuvenation;  and  continuous  parameter  monitoring  system  to  measure  and  record 
the  total  water  (or  scrubbing  liquid)  flow  rate  entering  the  internal  scrubbing  system 
during  coke  burn-off  and  catalyst  rejuvenation;  and  continuous  parameter  moni¬ 
toring  system  to  measure  and  record  the  pH  or  alkalinity  of  the  water  (or  scrubbing 
liquid)  exiting  the  internal  scrubbing  system  during  coke  burn-off  and  catalyst  reju¬ 
venation.^ 

Continuous  parameter  monitoring  system  to  measure  and  record  the  temperature  of 
tho  gas  entering  or  exiting  the  adsorption  system  during  coke  burn-off  and  catalyst 
rejuvenation;  and  colormetric  tube  sampling  system  to  measure  the  gaseous  HCI 
concentration  in  tho  adsorption  system  exhaust  and  at  a  point  within  the  absorbent 
bod  not  to  exceed  90  percent  of  tho  total  length  of  tho  absorbent  bod  during  coke 
burn-ott  and  catalyst  rejuvenation.  I  he  colormetric  tube  sampling  system  must 
moot  the  requirements  in  table  41  ol  ttiis  subpart 


-’ll  ap|)lical)le,  you  can  use  the  alternative  in  §(>3  19 /.3(c)(1)  instead  ol  a  continuous  parameter  monitoring  system  tor  pi  I  ol  the  water  (or 
scrubtring  lir^uid)  or  the  alternative  in  §03  19 /3(c)(2)  instoari  of  a  contimiour:  parametot  monitoring  system  for  alkalinity  ol  the  water  (or  scnrtrlrirrg 
liquid). 


■  79.  Talrlr;  2,9  to  .sul)|iai  t  I II  It  I  ol  par  t 
1)3  is  ammulerl  by  irrvisiii)',  llii!  milriirs  loi 
itmns  2. a  and  4. a  to  irsid  as  iollows; 

A  A  A  A  A 


Tarif  25  IQ  SuRi^AHt  UUU  Of  Pari  63  Ri  ouiRFMrNis  I  OR  Pi  rformanci  Tisis  ior  Inorganic  HAP  Emissions 

From  Caiai  yiic  Rfforming  Unrs 

For  each  now  and  existing 

catalytic  reforming  unit  You  shall  .  .  .  Using  .  .  According  to  those  requirements  .  . 

using  .  .  . 


2.  Wet  scrubber 


a.  Establish  operating  limit 
for  pH  level  or  alkalinity. 


i.  Data  from  continuous  pa¬ 
rameter  monitoring  sys¬ 
tems. 


ii.  Alternative  pH  procedure 
in  §63.1573  (b)(1). 


ill.  Alternative  alkalinity 
method  in 


§63.1 573(c)(2). 


Measure  and  record  the  pH  or  alkalinity  of  the  water 
(or  scrubbing  liquid)  exiting  scrubber  every  15  min¬ 
utes  during  the  entire  period  of  the  performance  test. 
Determine  and  record  the  minimum  hourly  average 
pH  or  alkalinity  level  from  the  recorded  values. 

Measure  and  record  the  pH  of  the  water  (or  scrubbing 
liquid)  exiting  the  scrubber  during  coke  burn-off  and 
catalyst  rejuvenation  using  pH  strips  at  least  three 
times  during  each  test  run.  Determine  and  record 
the  average  pH  level  for  each  test  run.  Determine 
and  record  the  minimum  test  run  average  pH  level. 

Measure  and  record  the  alkalinity  of  the  water  (or 
scrubbing  liquid)  exiting  the  scrubber  during  coke 
burn-off  and  catalyst  rejuvenation  using  discrete  ti¬ 
tration  at  least  three  times  during  each  test  run.  De¬ 
termine  and  record  the  average  alkalinity  level  for 
each  test  run.  Determine  and  record  the  minimum 
test  run  average  alkalinity  level. 


4.  Internal  scrubbing  sys-  a.  Establish  operating  limit 
tern  meeting  HCI  percent  for  pH  level  or  alkalinity, 
reduction  standard. 


i.  Data  from  continuous  pa-  Measure  and  record  the  pH  alkalinity  of  the  water  (or 
rameter  monitoring  sys-  scrubbing  liquid)  exiting  the  internal  scrubbing  sys¬ 
tem.  tern  every  15  minutes  during  the  entire  period  of  the 

performance  test.  Determine  and  record  the  min¬ 
imum  hourly  average  pH  or  alkalinity  level  from  the 
recorded  values. 
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Table  25  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  Inorganic  hap  Emissions 

From  Catalytic  Reforming  Units— Continued 


For  each  new  and  existing 

catalytic  reforming  unit  You  shall  .  .  .  Using  .  .  .  According  to  these  requirements  .  .  . 

using  .  .  . 

ii.  Aiternative  pH  method  in  Measure  and  record  pH  of  the  water  (or  scrubbing  liq- 

§63.1 573(c)(1).  uid)  exiting  the  internal  scrubbing  system  during 

coke  burn-off  and  catalyst  rejuvenation  using  pH 
strips  at  least  three  times  during  each  test  run.  De¬ 
termine  and  record  the  average  pH  level  for  each 
test  run.  Determine  and  record  the  minimum  test  run 
average  pH  level. 

iii.  Alternative  alkalinity  Measure  and  record  the  alkalinity  of  the  water  (or 

method  in  scrubbing  liquid)  exiting  the  internal  scrubbing  sys- 

§63. 1573(c)(2).  tom  during  coke  burn-off  and  catalyst  rejuvenation 

using  discrete  titration  at  least  three  times  during 
each  tost  run.  Determine  and  record  the  average  al¬ 
kalinity  level  for  each  tost  run.  Determine  and  record 
the  minimum  tost  run  average  alkalinity  level. 


■  7li.  'I'alile  2.)t  to  .siili|)<ii'l  I  II  It  I  iil  paii  Tlie  revisions  read  as  lollows: 

f  >.'l  is  aineiided  liy  revi.siii)' I  lie  ent  ry  lor  a  «  a  «  a 
item  5  and  loolnole  I  to  iisid  as  lollows; 

lAHlI  28  lO  SUHI'Altl  UUU  OI  PAIII  63  CONIINtJOUS  COMPI  lANCI  Wl  1 1 1  Ol'l  ItA  I  IN(i  I  IMI I S  I  OH  INOIKaANIC  HAF’ 

t  MISSIONS  1  ROM  CAIAI  YIIC  Hi  I  OHMINO  UNIIS 


t  or  oaeti  new  and  exislin(|  (;atalytl(: 

lefotming  unit  using  this  typo  ol  1  or  Itii;;  operating  limit 
control  (iovico  or  ;;y!.lom 


Yon  !;hall  domorisiralo  contirinons  com|)lianco  (liirinr)  coke  linrn  oft 
and  (;alalyr;l  ro|nvonalion  try 


!).  Movirig-treri  gas-solid  adsorption  a  I  he  daily  average  temperature  Collecting  the  fioiirly  and  daily  average  temperature  monitoring  (fata 
system  (e  g.,  Chlorsorh"^  Sys  ol  Itie  gas  entering  or  exiling  the  according  to  §63.1572;  and  maintaining  ttie  daily  average  tempera 

lorn.  adsorption  system  must  not  ox-  lure  below  Itie  otioraling  limit  established  during  the  perlormanco 

coed  Itie  limit  established  during  lost, 

the  performance  tost. 

b.  The  weekly  average  chloride  Collecting  samples  of  the  sorbent  exiting  the  adsorption  system  throe 

level  on  the  sorbent  entering  the  times  per  week  (on  non-consecutivo  days);  and  analyzing  the  sam- 

adsorption  system  must  not  ex-  pies  for  total  chloride;^  and  determining  and  recording  the  weekly 

ceed  the  design  or  manufactur-  average  chloride  concentration;  and  maintaining  the  chloride  Con¬ 
or’s  recommended  limit  (1.35  centration  below  the  design  or  manufacturer’s  recommended  limit 

weight  percent  for  the  (1 .35  weight  percent  for  the  Chlorsorb^'^  System). 

Chlorsorb^'^  System). 

c.  The  weekly  average  chloride  Collecting  samples  of  the  sorbent  exiting  the  adsorption  system  three 

level  on  the  sorbent  exiting  the  times  per  week  (on  non-consecutive  days);  and  analyzing  the  sam- 

adsorption  system  must  not  ex-  pies  for  total  chloride  concentration;  and  determining  and  recording 

ceed  the  design  or  manufactur-  the  weekly  average  chloride  concentration;  and  maintaining  the 

er’s  recommended  limit  (1.8  chioride  concentration  below  the  design  or  manufacturer’s  rec- 

weight  percent  for  the  ommended  limit  (1 .8  weight  percent  Chlorsorb^*^  System). 

Chlorsorb^*^  System). 

1 1f  applicable,  you  can  use  either  alternative  in  §63. 1573(c)  instead  of  a  continuous  parameter  monitoring  system  for  pH  or  alkalinity  if  you 
used  the  alternative  method  in  the  initial  performance  test. 


■  77.  Table  29  to  subpart  UUU  of  part  As  stated  in  §  63.1568(a)(1),  you  shall 

63  is  revised  to  read  as  follows:  meet  each  emission  limitation  in  the 

following  table  that  applies  to  you. 
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Table  29  to  Subpart  UUU  of  Part  63— HAP  Emission  Limits  for  Sulfur  Recovery  Units 


For  .  .  . 


You  shall  meet  this  emission  limit  for  each  process  vent  . 


1 .  Each  ne\w  or  existing  Claus  sulfur  recovery  unit  part  of  a  sulfur  re¬ 
covery  plant  \with  design  capacity  greater  than  20  long  tons  per  day 
and  subject  to  the  NSPS  for  sulfur  oxides  in  40  CFR  60.104(a)(2)  or 
in  40  CFR  60.102a(f)(1). 


2.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re¬ 
gardless  of  size)  not  subject  to  the  NSPS  for  sulfur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR  60.102a(f)(1):  Option  1  (Elect  NSPS). 


3.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re¬ 
gardless  of  size)  not  subject  to  the  NSPS  for  sulfur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR  60.102a(f)(1);  Option  2  (TRS  limit). 


a.  250  ppmv  (dry  basis)  of  sulfur  dioxide  (SO2)  at  zero  percent  excess 
air,  or  concentration  determined  using  Equation  1  of  40  CFR 
60.102a(f)(1)(i),  if  you  use  an  oxidation  control  system  or  if  you  use 
a  reduction  control  system  followed  by  incineration. 

b.  300  ppmv  of  reduced  sulfur  compounds  calculated  as  ppmv  SO2 
(dry  basis)  at  zero  percent  excess  air,  or  concentration  determined 
using  Equation  1  of  40  CFR  60.102a(f)(1)(i),  if  you  use  a  reduction 
control  system  without  incineration. 

a.  250  ppmv  (dry  basis)  of  SO2  at  zero  percent  excess  air,  or  con¬ 
centration  determined  using  Equation  1  of  40  CFR  60.102a(f)(1)(i),  if 
you  use  an  oxidation  control  system  or  if  you  use  a  reduction  control 
system  followed  by  incineration. 

b.  300  ppmv  of  reduced  sulfur  compounds  calculated  as  ppmv  SO2 
(dry  basis)  at  zero  percent  excess  air,  or  concentration  determined 
using  Equation  1  of  40  CFR  60.102a(f)(1)(i),  if  you  use  a  reduction 
control  system  without  incineration. 

300  ppmv  of  total  reduced  sulfur  (TRS)  compounds,  expressed  as  an 
equivalent  SO2  concentration  (dry  basis)  at  zero  percent  oxygen. 


■  78.  Table  30  to  subpart  UUU  of  part  As  stated  in  §  63.1568(a)(2),  you  shall 

63  is  revised  to  read  as  follows:  meet  each  operating  limit  in  the 

following  table  that  applies  to  you. 

Table  30  to  Subpart  UUU  of  Part  63— Operating  Limits  for  HAP  Emissions  From  Sulfur  Recovery  Units 


For  .  .  .  trol^device'^*^^  operating  limit .  .  . 


1 .  Each  new  or  existing  Claus  sulfur  recovery  unit  part  of  a  sulfur  re-  Not  applicable  .  Not  applicable. 

covery  plant  with  design  capacity  greater  than  20  long  tons  per  day 

and  subject  to  the  NSPS  for  sulfur  oxides  in  40  CFR  60.104(a)(2) 
or  in  40  CFR  60.102a(f)(1). 

2.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re-  Not  applicable  .  Not  applicable. 

gardless  of  size)  not  subject  to  the  NSPS  for  sulfur  oxides  in  40 

CFR  60.104(a)(2)  or  in  40  CFR  60.102a(f)(1):  Option  1  (Elect 
NSPS). 

3.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re-  Not  applicable  .  Not  applicable. 

gardless  of  size)  not  subject  to  the  NSPS  for  sulfur  oxides  in  40 
CFR  60.104(a)(2)  or  in  40  CFR  60.102a(f)(1):  Option  2  (TRS  limit), 
if  using  continuous  emissions  monitoring  systems. 


4.  Each  new  or  existing  sulfur  recovery  unit  (Claus  or  other  type,  re-  Thermal  incinerator 
gardless  of  size)  not  subject  to  the  NSPS  for  sulfur  oxides  in  40 
CFR  60.104(a)(2)  or  in  40  CFR  60.102a(f)(1):  Option  2  (TRS  limit), 
if  using  continuous  parameter  monitoring  systems. 


As  stated  in  §  63.1568(b)(1),  you  shall 
meet  each  requirement  in  the  following 
table  that  applies  to  you. 

Table  31  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  HAP  Emissions  From  Sulfur 

Recovery  Units 


■  79.  Table  31  to  subpart  UUU  is  revised 
to  read  as  follows: 


Maintain  the  daily  average  combustion  zone 
temperature  above  the  limit  established  dur¬ 
ing  the  performance  test;  and  maintain  the 
daily  average  oxygen  concentration  in  the 
vent  stream  (percent,  dry  basis)  above  the 
limit  established  during  the  performance 
test. 


For .  .  . 


For  this  limit  .  .  . 


You  shall  install  and  operate  this  continuous 
monitoring  system  .  .  . 


1.  Each  new  or  existing  Claus  sulfur  recovery 
unit  part  of  a  sulfur  recovery  plant  with  de¬ 
sign  capacity  greater  than  20  long  tons  per 
day  and  subject  to  the  NSPS  for  sulfur  ox¬ 
ides  in  40  CFR  60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 


a.  250  ppmv  (dry  basis)  of  SO2  at  zero  per¬ 
cent  excess  air  if  you  use  an  oxidation  or 
reduction  control  system  followed  by  inciner¬ 
ation. 


Continuous  emission  monitoring  system  to 
measure  and  record  the  hourly  average 
concentration  of  SO2  (dry  basis)  at  zero  per¬ 
cent  excess  air  for  each  exhaust  stack.  This 
system  must  include  an  oxygen  monitor  for 
correcting  the  data  for  excess  air. 
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Table  31  to  Subpart  UUU  of  Part  63— Continuous  Monitoring  Systems  for  HAP  Emissions  From  Sulfur 

Recovery  Units — Continued 


For  .  .  . 


For  this  limit  .  .  . 


You  shall  install  and  operate  this  continuous 
monitoring  system  .  .  . 


2.  Option  1 :  Elect  NSPS.  Each  new  or  existing 
sulfur  recovery  unit  (Claus  or  other  type,  re¬ 
gardless  of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  paragraph  (a)  (2)  of  40  CFR 
60.104  or  in  40  CFR  60.102a(f)(1). 


3.  Option  2:  TRS  limit.  Each  new  or  existing 
sulfur  recovery  unit  (Claus  or  other  type,  re¬ 
gardless  of  size)  not  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR  60.104(a)(2)  or  in 
40  CFR  60.1 02a(f)(1). 


b.  300  ppmv  of  reduced  sulfur  compounds  cal¬ 
culated  as  ppmv  SO?  (dry  basis)  at  zero 
percent  excess  air  if  you  use  a  reduction 
control  system  without  incineration. 


c.  If  you  use  Equation  1  of  40  CFR 
60.102a(f)(1)(i)  to  set  your  emission  limit. 


a.  250  ppmv  (dry  basis)  of  SO?  at  zero  per¬ 
cent  excess  air  if  you  use  an  oxidation  or 
reduction  control  system  followed  by  Inciner¬ 
ation. 


b.  300  ppmv  of  reduced  sulfur  compounds  cal¬ 
culated  as  ppmv  SO?  (dry  basis)  at  zero 
percent  excess  air  if  you  use  a  reduction 
control  system  without  incineration. 


c.  If  you  use  Equation  1  of  40  CFR 
60.102a(f)(1)(i)  to  set  your  emission  limit. 


300  ppmv  of  total  reduced  sulfur  (TRS)  com¬ 
pounds,  expressed  as  an  equivalent  SO? 
concentration  (dry  basis)  at  zero  percent  ox¬ 
ygen. 


Continuous  emission  monitoring  system  to 
measure  and  record  the  hourly  average 
concentration  of  reduced  sulfur  and  oxygen 
(O?)  emissions.  Calculate  the  reduced  sulfur 
emissions  as  SO?  (dry  basis)  at  zero  per¬ 
cent  excess  air.  Exception:  You  can  use  an 
instrument  having  an  air  or  SO?  dilution  and 
oxidation  system  to  convert  the  reduced  sul¬ 
fur  to  SO?  for  continuously  monitoring  and 
recording  the  concentration  (dry  basis)  at 
zero  percent  excess  air  of  the  resultant  SO? 
instead  of  the  reduced  sulfur  monitor.  The 
monitor  must  include  an  oxygen  monitor  for 
correcting  the  data  for  excess  oxygen. 

Complete  either  item  1  .a  or  item  1  .b;  and  you 
must  also  install  and  operate  a  continuous 
emission  monitoring  system  to  measure  and 
record  the  O?  concentration  for  the  inlet  air/ 
oxygen  supplied  to  the  system. 

Continuous  emission  monitoring  system  to 
measure  and  record  the  hourly  average 
concentration  of  SO?  (dry  basis),  at  zero 
percent  excess  air  for  each  exhaust  stack. 
This  system  must  include  an  oxygen  mon¬ 
itor  for  correcting  the  data  for  excess  air. 

Continuous  emission  monitoring  system  to 
measure  and  record  the  hourly  average 
concentration  of  reduced  sulfur  and  O? 
emissions  for  each  exhaust  stack.  Calculate 
the  reduced  sulfur  emissions  as  SO?  (dry 
basis),  at  zero  percent  excess  air.  Excep¬ 
tion:  You  can  use  an  instrument  having  an 
air  or  O?  dilution  and  oxidation  system  to 
convert  the  reduced  sulfur  to  SO?  for  con¬ 
tinuously  monitoring  and  recording  the  con¬ 
centration  (dry  basis)  at  zero  percent  excess 
air  of  the  resultant  SO?  instead  of  the  re¬ 
duced  sulfur  monitor.  The  monitor  must  in¬ 
clude  an  oxygen  monitor  for  correcting  the 
data  for  excess  oxygen. 

Complete  either  item  2.a  or  item  2.b;  and  you 
must  also  install  and  operate  a  continuous 
emission  monitoring  system  to  measure  and 
record  the  O?  concentration  for  the  inlet  air/ 
oxygen  supplied  to  the  system. 

i.  Continuous  emission  monitoring  system  to 
measure  and  record  the  hourly  average 
concentration  of  TRS  for  each  exhaust 
stack;  this  monitor  must  include  an  oxygen 
monitor  for  correcting  the  data  for  excess 
oxygen;  or 

ii.  Continuous  parameter  monitoring  systems 
to  measure  and  record  the  combustion  zone 
temperature  of  each  thermal  incinerator  and 
the  oxygen  content  (percent,  dry  basis)  in 
the  vent  stream  of  the  incinerator. 


■  80.  Table  32  to  subpart  UUU  of  part  As  stated  in  §  63.1568(b)(2)  and  (3), 

63  is  revised  to  read  as  follows:  you  shall  meet  each  requirement  in  the 

following  table  that  applies  to  you. 
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Table  32  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  HAP  Emissions  From 
Sulfur  Recovery  Units  Not  Subject  to  the  New  Source  Performance  Standards  for  Sulfur  Oxides 


1 .  Each  new  and  existing  sulfur  re¬ 
covery  unit;  Option  1  (Elect 
NSPS). 


2.  Each  new  and  existing  sulfur  re¬ 
covery  unit:  Option  2  (TRS  limit), 
using  OEMS. 


You  must .  .  . 


Measure  SO2  concentration  (for 
an  oxidation  or  reduction  sys¬ 
tem  followed  by  incineration)  or 
measure  the  concentration  of 
reduced  sulfur  (or  SO2  if  you 
use  an  instrument  to  convert 
the  reduced  sulfur  to  SO2)  for  a 
reduction  control  system  with¬ 
out  incineration. 

Measure  O2  concentration  for  the 
inlet  air/oxygen  supplied  to  the 
system,  if  using  Equation  1  of 
40  CFR  60.102a(f)1)(i)  to  set 
your  emission  limit. 


Measure  the  concentration  of  re¬ 
duced  sulfur  (or  SO2  if  you  use 
an  instrument  to  convert  the  re¬ 
duced  sulfur  to  SO2). 


Data  from  continuous  emission 
monitoring  system. 


Data  from  continuous  emission 
monitoring  system. 


Data  from  continuous  emission 
monitoring  system. 


3.  Each  new  and  existing  sulfur  re¬ 
covery  unit:  Option  2  (TRS  limit), 
if  using  continuous  parameter 
monitoring  systems. 


a.  Select  sampling  port’s  location  Method  1  or  1 A  in  Appendix  A-1 
and  the  number  of  traverse  to  part  60  of  this  chapter, 
ports. 


b.  Determine  velocity  and  volu¬ 
metric  flow  rate. 

c.  Conduct  gas  molecular  weight 
analysis;  obtain  the  oxygon 
concentration  needed  to  correct 
tlio  emission  rate  lor  excess  air 

d  Measure  moisture  r;entonl  el 
the  slar;k  gas 


Method  2,  2A,  2C,  2D,  2F,  or  2G 
in  appendix  A  to  part  60  of  this 
chapter,  as  applicable. 

Method  3,  3A,  or  3B  in  appendix 
A  to  part  60  of  this  chapter,  as 
applicable. 

Method  4  in  appendix  A  to  part  60 
ol  this  cliaplet 


According  to  these 
requirements  .  .  . 


Collect  SO2  monitoring  data  every 
15  minutes  for  24  consecutive 
operating  hours.  Reduce  the 
data  to  1-hour  averages  com¬ 
puted  from  four  or  more  data 
points  equally  spaced  over 
each  1-hour  period. 


Collect  O2  monitoring  data  every 
15  minutes  for  24  consecutive 
operating  hours.  Reduce  the 
data  to  1-hour  averages  com¬ 
puted  from  four  or  more  data 
points  equally  spaced  over 
each  1-hour  period;  and  aver¬ 
age  over  the  24-hour  period  for 
input  to  Equation  1  of  40  CFR 
60.102a(f)(1)(i). 

Collect  TRS  data  every  15  min¬ 
utes  for  24  consecutive  oper¬ 
ating  hours.  Reduce  the  data  to 
1  -hour  averages  computed  from 
four  or  more  data  points  equally 
spaced  over  each  1-hour  pe¬ 
riod. 

Sampling  sites  must  be  located  at 
the  outlet  of  the  control  device 
and  prior  to  any  releases  to  the 
atmosphere. 


n  Moic.iJin  thn  concnntnitlon  ol  Molhod  1l>  oi  t!>A  in  .ippondix  A 
I  Its  to  poll  (>()  ol  this  (;hii|itoi,  ill. 

a|)pli(:ahlo 


I.  Calculate  the  SO2  equivalent  for 
each  run  after  correcting  for 
moisture  and  oxygen. 

g.  Correct  the  reduced  sulfur 
samples  to  zero  percent  excess 
air. 

h.  Establish  each  operating  limit  in 
Table  30  of  this  subpart  that 
applies  to  you. 


Take  the  samples  simultaneously 
with  reduced  sulfur  or  moisture 
samples. 

Make  your  sampling  lime  for  each 
Molhod  4  sampio  otfual  to  that 
loi  4  Motliod  I  !>  samplo!i. 

II  Iho  OIOSS  .sectional  aioa  ol  the 
duel  Is  losii  lhan  !>  sijuaio  mo 
lots  (m-  )  01  64  s(|uaio  loot,  you 
must  11!. It  Iho  oonliold  ol  Iho 
CIO!.!,  i.oclion  at.  the  r.ampllnii 
polnl  II  Iho  CIO!.!,  t.oolional  aioa 
i!.  !>  m-'  01  moio  iind  Iho  con 
hold  i!.  moio  lhan  I  moloi  (m) 
horn  Iho  Willi,  yoni  t.iimplinii 
poinl  iiiiiy  ho  at  a  poinl  no  clor. 
Ill  lo  Iho  wiillr.  lhan  I  m  oi  .'<*1 
inchi)!.  Yoiii  !.amplinq  lalo 
mn!.t  ho  ill  loa<;l  ,'l  liloi!.  poi 
minute  or  0  10  ciihic  lool  per 
minute  to  ensure  minimum  resi 
den(;e  lime  lor  Iho  sairiftlo  in 
side  the  sample  lines 


the  arithmetic  average  ol  the  SO2 
equivalent  for  each  sample  dur¬ 
ing  the  run. 

Equation  1  of  §63.1568. 


Data  from  the  continuous  param¬ 
eter  monitoring  system. 
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Table  32  to  Subpart  UUU  of  Part  63— Requirements  for  Performance  Tests  for  HAP  Emissions  From  Sul¬ 
fur  Recovery  Units  Not  Subject  to  the  New  Source  Performance  Standards  for  Sulfur  Oxides— Con¬ 
tinued 


For  .  .  . 

You  must .  .  . 

Using  .  .  . 

According  to  these 
requirements  .  .  . 

i.  Measure  thermal  incinerator; 

Data  from  the  continuous  param- 

Collect  temperature  monitoring 

combustion  zone  temperature. 

eter  monitoring  system. 

data  every  15  minutes  during 
the  entire  period  of  the  perform¬ 
ance  test;  and  determine  and 
record  the  minimum  hourly  av¬ 
erage  temperature  from  all  the 
readings. 

j.  Measure  thermal  incinerator:  ox- 

Data  from  the  continuous  param- 

Collect  oxygen  concentration  (per- 

ygen  concentration  (percent, 
dry  basis)  in  the  vent  stream. 

eter  monitoring  system. 

cent,  dry  basis)  data  every  15 
minutes  during  the  entire  period 
of  the  performance  test;  and 
determine  and  record  the  min¬ 
imum  hourly  average  percent 
excess  oxygen  concentration. 

■  81.  Table  33  to  subpart  UUU  of  part  As  stated  in  §  63.1568(b)(5),  you  shall 

63  is  revised  to  read  as  follows:  meet  each  requirement  in  the  following 

table  that  applies  to  you. 

Table  33  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  HAP  Emission  Limits  for  Sulfur  Recovery 

Units 


For  .  . 


For  the  following  emission 
limit  .  .  . 


You  have  demonstrated  initial  compliance  if  .  .  . 


1.  Each  new  or  existing  Claus  sul¬ 
fur  recovery  unit  part  of  a  sulfur 
recovery  plant  with  design  capac¬ 
ity  greater  than  20  long  tons  per 
day  and  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR 
60  104(a)(2)  or  in  40  CFR 
60  102a(l)(1) 


a.  250  ppmv  (dry  basis)  SO.  at 
zero  percent  excess  air,  or  con¬ 
centration  determined  using 

Equation  1  of  40  CFR 

60.102a(f)(1)(i),  if  you  use  an 
oxidation  or  reduction  control 
system  followed  by  incineration. 


You  have  already  conducted  a  performance  test  to  demonstrate  initial 
compliance  with  the  NSPS  and  each  12-hour  rolling  average  con¬ 
centration  of  SO^  emissions  measured  by  the  continuous  emission 
monitoring  system  is  loss  than  or  equal  to  250  ppmv  (dry  basis)  at 
zero  percent  excess  air,  or  the  concentration  determined  using 
Equation  1  of  40  CFF1  60.102a(f)(1)(i).  As  part  of  the  Notification  of 
Compliance  Status,  you  must  certify  that  your  vent  meets  the  SO/ 
limit  You  are  not  re()utred  to  do  anotfier  perlormance  test  to  dem¬ 
onstrate  irritial  compliance 

You  liave  already  conducted  a  perlormance  evaluation  to  dem 
onsiralo  initial  compliance  willi  llie  applicalrlo  poitormanco  speci 
tication  As  |iait  ot  your  Notltlcalion  ot  Compllanc.o  Statu;.,  you 


mu;>t  coillly  tliat  your  conlinuoii;.  oml;.;.lon  monllonnq  ;>y;.lom 
moot;.  Ilio  applicable  ioi|niiomonl;.  In  'Ri3  lfi/2  Yon  am  nol  lo 
(|nliod  lo  do  another  poiloimanco  evaluation  lo  domoir.lialo  Initial 
compliaiK.o 


I)  hOO  ppmv  ol  lodiii.od  ;.iiltm 
i.ompoiiiid'.  i.aicnialod  a;,  ppmv 
:.(),  (diy  ha;.!;.)  at  /oio  pon.onl 
oxen;.;,  an,  oi  (.oni.ontmllon  do 
lomilnod  ii’.inq  I  qiiatlon  I  of  40 
(.1  R  (>()  l()2a(f)(  I  )(i),  il  yon  iii.o 
a  lodnclion  conliol  syi.lom  with 
onl  incinoialion 


Yon  have  alioady  condni.lod  a  poiloimanco  to;. I  lo  domon;.tiato  inlllal 
compllanco  with  Iho  NSPS  and  each  12  honi  ioIHiki  avoiaqo  con 
(.onliallon  ol  lodni.od  i.nllni  componiid'.  moai.niod  hy  yoni  (.onlin 
non;.  omlM.lon  monitoiini|  i.y.lom  li.  lo;.;.  lhan  oi  equal  to  200 
ppmv.  caicnialod  a;,  ppmv  Vi();  (diy  ha;.l;.)  al  /oio  poiconi  oxco;.;. 
an,  Ol  Iho  (.oncontiation  doloiminod  n;.in(|  I  qnalion  I  of  40  (4  R 
1.0  I02a(l)(  I  )(i)  As  (lail  ol  Iho  Nolificatlon  of  Compllanco  Stains, 
yon  mnsi  corlify  that  yoin  voni  moots  the  SO.,  linni  Yon  am  not  m 
qnirod  to  do  another  poiloimanco  loi.l  to  domoin.lralo  inilial  coiripll 


2.  Option  1:  Elect  NSPS.  Each  new 
or  existing  sulfur  recovery  unit 
(Claus  or  other  type,  regardless 
of  size)  not  subject  to  the  NSPS 
for  sulfur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 


a.  250  ppmv  (dry  basis)  of  SO2  at 
zero  percent  excess  air,  or  con¬ 
centration  determined  using 
Equation  1  of  40  CFR 
60.102a(f)(1)(i),  if  you  use  an 
oxidation  or  reduction  control 
system  followed  by  incineration. 


anrai 

Yon  havn  already  r:onducteil  a  perlormance  evalnatien  to  dem 
onstrate  initial  r:orripliance  willi  the  applicable  performance  sped 
licalion.  As  pari  el  yonr  Nolilicalion  ol  Compliance  Status,  yon 
must  certify  that  your  continuous  omission  monitoring  system 
moots  the  applicable  roquiromonis  in  §63.1572.  You  aro  not  re¬ 
quired  to  do  another  performance  evaluation  to  demonstrate  initial 
compliance. 

Each  12-hour  rolling  average  concentration  of  SO?  emissions  meas¬ 
ured  by  the  continuous  emission  monitoring  system  during  the  ini¬ 
tial  performance  test  is  less  than  or  equal  to  250  ppmv  (dry  basis) 
at  zero  percent  excess  air,  or  the  concentration  determined  using 
Equation  1  of  40  CFR  60.102a(f)(1)(i);  and  your  performance  eval¬ 
uation  shows  the  monitoring  system  meets  the  applicable  require¬ 
ments  in  §63.1572. 
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Table  33  to  Subpart  UUU  of  Part  63— Initial  Compliance  With  HAP  Emission  Limits  for  Sulfur  Recovery 

Units — Continued 


For .  .  . 

For  the  following  emission 
iimit  .  .  . 

You  have  demonstrated  initial  compliance  if  .  .  . 

3.  Option  2:  TRS  limit.  Each  now  or 
oxisting  sulfur  rocovory  unit 
(Claus  or  othor  typo,  rogardloss 
of  si/o)  not  subjoct  to  tho  NSf^S 
lor  sulfur  oxidos  in  40  Gift 
00  104(a)(2)  or  in  40  Cl  ft 
00  t02a(f)(1) 

b.  300  ppmv  of  reduced  sulfur 
compounds  calculated  as  ppmv 
SO2  (dry  basis)  at  zero  percent 
excess  air,  or  concentration  de¬ 
termined  using  Equation  1  of  40 
CER  60.102a(f)(1)(i),  if  you  use 
a  reduction  control  system  with¬ 
out  incineration. 

300  ppmv  ol  TBS  compounds  ox- 
[rrossod  as  an  equivalent  SO.; 
concentration  (dry  basis)  at  zero 
percent  oxygen 

Each  12-hour  rolling  average  concentration  of  reduced  sulfur  com¬ 
pounds  measured  by  the  continuous  emission  monitoring  system 
during  the  initial  performance  test  is  less  than  or  equal  to  300 
ppmv,  calculated  as  ppmv  SO2  (dry  basis)  at  zero  percent  excess 
air,  or  the  concentration  determined  using  Equation  1  of  40  CER 
60.102a(f)(1)(i);  and  your  performance  evaluation  shows  tho  contin¬ 
uous  emission  monitoring  system  moots  tho  applicable  require¬ 
ments  in  §63.1572. 

If  you  use  continuous  parameter  monitoring  systems,  tho  average 
concentration  of  IBS  omissions  moasurod  using  Mottirrd  1.5  during 
the  initial  porlormanco  tost  is  loss  than  or  orjual  lo  300  ppmv  ox 
pressed  rrs  orjuivaloni  SO.;  concentration  (dry  basis)  at  zero  per 
cent  oxygen  II  you  use  a  continuous  emission  monitoring  system, 
each  12  hour  rolling  average  concentration  ol  IBS  emissions 
measured  by  Ibe  coniinuous  emission  moniloiing  system  duiing 
Ibe  initial  pertoimance  test  is  less  tban  or  e(|ual  to  liOO  pjimv  ex 
piessed  as  an  eijuivalent  H()>  (dry  liasi;.)  at  zeio  per(;ent  oxygen, 
and  yoiit  peiloimance  evaluation  i.bows  Ibe  continuous  emission 
monitoiiiKi  system  meets  Ibe  applicable  re(|uiiemenls  in  t!;/2 

■  H'A.  Tiihlt!  .'('1  to  .siihpiii  I  I  INI  I  ol  p.iil 
ILt  is  loviscd  lo  lo.id  as  lollows; 


As  slairsi  in  ILt.  I  .'itiXfcK  I ),  yon  shall 
inoni  each  ii!(|iiii(Mn(;Mt  in  llin  lollowin)’ 
lahin  that  apidins  lo  yon. 


Tabu  34  lo  Subpabi  UUU  oi  Pari  63  Coniinuous  CoMid  iancf  Wiih  HAP  Emission  1  imiis  fob  Sui  i  ub 

RrcovFBY  Units 


For  . 


For  this  omission  limit  . 


You  shall  dornonstralo  coniinuous  cornplianco  by  . 


1.  Each  now  or  existing  Claus  sul¬ 
fur  recovery  unit  part  of  a  sulfur 
recovery  plant  with  design  capac¬ 
ity  greater  than  20  long  tons  per 
day  and  subject  to  the  NSPS  for 
sulfur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 


a.  250  ppmv  (dry  basis)  of  SO^  at 
zero  percent  excess  air,  or  con¬ 
centration  determined  using 
Eguation  1  of  40  CFR 
60.102a(f)(1)(i),  if  you  use  an 
oxidation  or  reduction  control 
system  followed  by  incineration. 


Collecting  the  hourly  average  SO.»  monitoring  data  (dry  basis,  percent 
excess  air)  according  to  §63.1572;  determining  and  recording  each 
12-hour  rolling  average  concentration  of  SO^;  maintaining  each  12- 
hour  rolling  average  concentration  of  SO.;  at  or  below  the  applica¬ 
ble  emission  limitation;  and  reporting  any  12-hour  rolling  average 
concentration  of  SO2  greater  than  the  applicable  emission  limitation 
in  the  semiannual  compliance  report  required  by  §63.1575. 


2.  Option  1 :  Elect  NSPS.  Each  new 
or  existing  sulfur  recovery  unit 
(Claus  or  other  type,  regardless 
of  size)  not  subject  to  the  NSPS 
for  sulfur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 


3.  Option  2:  TRS  limit.  Each  new  or 
existing  sulfur  recovery  unit 
(Claus  or  other  type,  regardless 
of  size)  not  subject  to  the  NSPS 
for  suifur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 


b.  300  ppmv  of  reduced  sulfur 
compounds  calculated  as  ppmv 
SO2  (dry  basis)  at  zero  percent 
excess  air,  or  concentration  de¬ 
termined  using  Equation  1  of  40 
CFR  60.102a(f)(1)(i),  if  you  use 
a  reduction  control  system  with¬ 
out  incineration. 

a.  250  ppmv  (dry  basis)  of  SO2  at 
zero  percent  excess  air,  or  con¬ 
centration  determined  using 
Equation  1  of  40  CFR 
60.102a(f)(1)(i),  if  you  use  an 
oxidation  or  reduction  control 
system  followed  by  incineration. 

b.  300  ppmv  of  reduced  sulfur 
compounds  calculated  as  ppmv 
SO2  (dry  basis)  at  zero  percent 
excess  air,  or  concentration  de¬ 
termined  using  Equation  1  of  40 
CFR  60.102a(f)(1)(i),  if  you  use 
a  reduction  control  system  with¬ 
out  incineration. 

300  ppmv  of  TRS  compounds,  ex¬ 
pressed  as  an  SO2  concentra¬ 
tion  (dry  basis)  at  zero  percent 
oxygen  or  reduced  sulfur  com¬ 
pounds  calculated  as  ppmv  SO2 
(dry  basis)  at  zero  percent  ex¬ 
cess  air. 


Collecting  the  houriy  average  reduced  sulfur  (and  air  or  O2  dilution 
and  oxidation)  monitoring  data  according  to  §63.1572;  determining 
and  recording  each  12-hour  rolling  average  concentration  of  re¬ 
duced  sulfur;  maintaining  each  12-hour  rolling  average  concentra¬ 
tion  of  reduced  sulfur  at  or  below  the  applicable  emission  limitation; 
and  reporting  any  12-hour  rolling  average  concentration  of  reduced 
sulfur  greater  than  the  applicable  emission  limitation  in  the  semi¬ 
annual  compliance  report  required  by  §63.1575. 

Collecting  the  hourly  average  SO2  data  (dry  basis,  percent  excess 
air)  according  to  §63.1572;  determining  and  recording  each  12- 
hour  rolling  average  concentration  of  SO2;  maintaining  each  12- 
hour  rolling  average  concentration  of  SO2  at  or  below  the  applica¬ 
ble  emission  limitation;  and  reporting  any  12-hour  rolling  average 
concentration  of  SO2  greater  than  the  applicable  emission  limitation 
in  the  semiannual  compliance  report  required  by  §63.1575. 

Collecting  the  hourly  average  reduced  sulfur  (and  air  or  O2  dilution 
and  oxidation)  monitoring  data  according  to  §63.1572;  determining 
and  recording  each  12-hour  rolling  average  concentration  of  re¬ 
duced  sulfur;  maintaining  each  12-hour  rolling  average  concentra¬ 
tion  of  reduced  sulfur  at  or  below  the  applicable  emission  limitation; 
and  reporting  any  1 2-hour  roiling  average  concentration  of  reduced 
suifur  greater  than  the  applicable  emission  iimitation  in  the  semi¬ 
annual  compliance  report  required  by  §63.1575. 

i.  if  you  use  continuous  parameter  monitoring  systems,  collecting  the 
hourly  average  TRS  monitoring  data  according  to  §63.1572  and 
maintaining  each  12-hour  average  concentration  of  TRS  at  or 
below  the  applicable  emission  limitation;  or 
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Table  34  to  Subpart  UUU  of  Part  63— Continuous  Compliance  With  HAP  Emission  Limits  for  Sulfur 

Recovery  Units— Continued 


For  .  .  . 

For  this  emission  limit  .  .  . 

You  shall  demonstrate  continuous  compliance  by  .  .  . 

ii.  If  you  use  a  continuous  emission  monitoring  system,  collecting  the 
hourly  average  TRS  monitoring  data  according  to  §63.1572,  deter¬ 
mining  and  recording  each  12-hour  rolling  average  concentration  of 
TRS;  maintaining  each  12-hour  rolling  average  concentration  of 
TRS  at  or  below  tho  applicable  emission  limitation;  and  reporting 
any  12-hour  rolling  average  TRS  concentration  greater  than  tho  ap¬ 
plicable  omission  limitation  in  tho  semiannual  compliance  report  ro- 
yuirod  by  §63  1575. 

■  83.  Tfililc  35  1(1  .siil)|):ii  I  1 II II 1  olTifiil  As  si  fib  si  in  §  63. 1  568(i:)(  1 ),  ynii  slifill 

63  is  rnvisnci  In  ksiiI  fis  Inllnw.s;  iiKsd  nficli  rn(|iiii(tiiM!nl  in  tin;  Inllnwiii)' 

Ifilili;  llifit  fi|)|ili(;.s  In  ynn. 

lAHii  3b  10  Simi'Aiii  UUU  Ol  I^AHi  63  Coni iNiJOiif.  CoMi'i  lANCi  Wiiii  Oi'i  maiino  1  iMiir.  1  on  HAIM  Misr.ioNb. 

1  ROM  Sill  1  lilt  Hi  oovi  hy  Uni  is 

1  or 

1  Ol  Ibis  (ipiiifiliiK)  limit 

You  slifill  (loinonstifito  continuous  compllfincn  by 

1  1  fir.li  now  Ol  nxisliiK)  Olfins  .snl 

Nnl  fippliciibln 

MooIiiki  Ibo  io(|uiioiuonls  ol  Ifiblo  ,34  of  Ibis  siibpfiil 

lilt  iiicovoiy  iinil  |i<iil  ol  ;i  i.iilliii 
Kicovory  |il.'iiil  willi  diiMon  (;.'i|)ii(. 
ily  ()r(i.'il()i  th.'iii  ?()  loiKj  tour,  poi 
(l;iy  find  r.ulijool  to  Itio  NSI’f.  lot 
r.iilliii  oxidori  in  |)firfi()rfiph  M) 
Cl  H  1)0  lO-IOiH^^)  or  in  AO  Cl  M 

00  10;^;i(()(1) 

Opiion  1:  Find  NSI’S  Lfich  now 
or  oxistiny  sulliir  rocovory  unit 
(Claus  or  olhor  typo,  royardloss 
ol  si/o)  not  subject  to  tho  NSF^S 
lor  sullur  oxidos  in  40  CFF^ 
60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 

3.  Option  2:  TRS  limit.  Each  new  or 
existing  sulfur  recovery  unit 
(Claus  or  other  type,  regardless 
of  size)  not  subject  to  the  NSPS 
for  sulfur  oxides  in  40  CFR 
60.104(a)(2)  or  in  40  CFR 
60.102a(f)(1). 


Not  a|)plic;iblo 


Mooliny  ttio  rorjuirornonts  ol  latilo  34  of  this  sutipfirl 


a.  Maintain  the  daily  average  com¬ 
bustion  zone  temperature  above 
the  level  established  during  the 
performance  test. 


Collecting  the  hourly  and  daily  average  temperature  monitoring  data 
according  to  §63.1572;  and  maintaining  the  daily  average  combus¬ 
tion  zone  temperature  at  or  above  the  limit  established  during  the 
performance  test. 


b.  The  daily  average  oxygen  con¬ 
centration  in  the  vent  stream 
(percent,  dry  basis)  must  not  fall 
below  the  level  established  dur¬ 
ing  the  performance  test. 


Collecting  the  hourly  and  daily  average  O2  monitoring  data  according 
to  §63.1572;  and  maintaining  the  average  O2  concentration  above 
the  level  established  during  the  performance  test. 


■  84.  Table  40  to  subpart  UUU  of  part  As  stated  in  §  63.1572(a)(1)  and  (b)(1), 

63  is  revised  to  read  as  follows:  you  shall  meet  each  requirement  in  the 

following  table  that  applies  to  you. 

Table  40  to  Subpart  UUU  of  Part  63— Requirements  for  Installation,  Operation,  and  Maintenance  of 
Continuous  Opacity  Monitoring  Systems  and  Continuous  Emission  Monitoring  Systems 


This  type  of  continuous  opacity  or  emission 
monitoring  system  .  .  . 


Must  meet  these  requirements  .  .  . 


1 .  Continuous  opacity  monitoring  system  . 

2.  PM  CEMS;  this  monitor  must  include  an  O2 
monitor  for  correcting  the  data  for  excess  air. 

3.  CO2,  O2,  and  CO  monitors  for  coke  burn-off 
rate. 

4.  CO  continuous  emission  monitoring  system  .. 


Performance  specification  1  (40  CFR  part  60,  Appendix  B). 

The  requirements  in  40  CFR  60.105a(d). 

The  requirements  in  40  CFR  60.105a(b)(2). 

Performance  specification  4  (40  CFR  part  60,  Appendix  B);  span  value  of  1 ,000  ppm;  and  pro¬ 
cedure  1  (40  CFR  part  60,  Appendix  F)  except  relative  accuracy  test  audits  are  required  an¬ 
nually  instead  of  quarterly. 
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Table  40  to  Subpart  UUU  of  Part  63— Reouirements  for  Installation,  Operation,  and  Maintenance  of 
Continuous  Opacity  Monitoring  Systems  and  Continuous  Emission  Monitoring  Systems— Continued 


This  type  of  continuous  opacity  or  emission 
monitoring  system  .  .  . 


Must  meet  these  requirements  .  .  . 


5.  CO  continuous  emission  monitoring  system 
used  to  demonstrate  emissions  average 
under  50  ppm  (dry  basis). 

6.  SO2  continuous  emission  monitoring  system 
for  sulfur  recovery  unit  with  oxidation  control 
system  or  reduction  control  system;  this  mon¬ 
itor  must  include  an  O2  monitor  for  correcting 
the  data  for  excess  air. 

7.  Reduced  sulfur  and  O2  continuous  emission 
monitoring  system  for  sulfur  recovery  unit  with 
reduction  control  system  not  followed  by  in¬ 
cineration;  this  monitor  must  include  an  O2 
monitor  for  correcting  the  data  for  excess  air 
unless  exempted. 


8.  Instrument  with  an  air  or  O2  dilution  and  oxi¬ 
dation  system  to  convert  reduced  sulfur  to 
SO2  for  continuously  monitoring  the  con¬ 
centration  of  SO2  instead  of  reduced  sulfur 
monitor  and  O2  monitor. 

9.  TRS  continuous  emission  monitoring  system 
for  sulfur  recovery  unit;  this  monitor  must  in¬ 
clude  an  O2  monitor  for  correcting  the  data  for 
excess  air. 

10.  O2  monitor  for  oxygen  concentration  . 


11 .  O2  monitor  for  oxygen  concentration  in  inlet 
or  supply. 


Performance  specification  4  (40  CFR  part  60,  Appendix  B);  and  span  value  of  100  ppm. 


Performance  specification  2  (40  CFR  part  60,  Appendix  B);  span  value  of  500  ppm  SO2,  or  if 
using  Equation  1  of  40  CFR  60.102a(f)(1)(i),  span  value  of  two  times  the  limit  at  the  highest 
O2  concentration;  use  Methods  6  or  6C  (40  CFR  part  60,  Appendix  A-4)  for  certifying  the 
SO2  monitor  and  Methods  3A  or  3B  (40  CFR  part  60,  Appendix  A-2)  for  certifying  the  O2 
monitor;  and  procedure  1  (40  CFR  part  60,  Appendix  F)  except  relative  accuracy  test  audits 
are  required  annually  instead  of  quarterly. 

Performance  specification  5  (40  CFR  part  60,  Appendix  B),  except  calibration  drift  specifica¬ 
tion  is  2.5  percent  of  the  span  value  instead  of  5  percent;  span  value  is  450  ppm  reduced 
sulfur,  or  if  using  Equation  1  of  40  CFR  60.102a(f)(1)(i),  span  value  of  two  times  the  limit  at 
the  highest  O2  concentration;  use  Methods  15  or  15A  (40  CFR  part  60,  Appendix  A-5)  for 
certifying  the  reduced  sulfur  monitor  and  Methods  3A  or  3B  (40  CFR  part  60,  Appendix  A- 
2)  for  certifying  the  O2  monitor;  if  Method  3A  or  3B  yields  O2  concentrations  below  0.25  per¬ 
cent  during  the  performance  evaluation,  the  O2  concentration  can  be  assumed  to  be  zero 
and  the  O2  monitor  is  not  required;  and  procedure  1  (40  CFR  part  60,  Appendix  F),  except 
relative  accuracy  test  audits,  are  required  annually  instead  of  quarteriy. 

Performance  specification  5  (40  CFR  part  60,  Appendix  B);  span  value  of  375  ppm  SO2  or  if 
using  Equation  1  of  40  CFR  60.102a(f)(1)(i),  span  value  of  two  times  the  limit  at  the  highest 
O2  concentration;  use  Methods  15  or  15A  for  certifying  the  reduced  sulfur  monitor  and  3A  or 
3B  for  certifying  the  O2  monitor;  and  procedure  1  (40  CFR  part  60,  Appendix  F),  except  rel¬ 
ative  accuracy  test  audits,  are  required  annually  instead  of  quarterly. 

Performance  specification  5  (40  CFR  part  60,  Appendix  B). 


If  necessary  due  to  interferences,  iocate  the  oxygen  sensor  prior  to  the  introduction  of  any 
outside  gas  stream;  performance  specification  3  (40  CFR  part  60,  Appendix  B;  and  proce¬ 
dure  1  (40  CFR  part  60,  Appendix  F),  except  relative  accuracy  test  audits,  are  required  an¬ 
nually  instead  of  quarterly. 

Install,  operate,  and  maintain  each  O2  monitor  according  to  Performance  Specification  3  of 
Appendix  B  to  part  60;  the  span  value  for  the  O2  monitor  must  be  selected  between  20  and 
100  percent;  conduct  performance  evaluations  for  O2  monitor  according  to  Performance 
Specification  3  of  Appendix  B  to  part  60,  and  must  use  Method  3A  or  3B  of  Appendix  A-2 
to  part  60  for  conducting  relative  accuracy  evaluations;  comply  with  applicabie  quality  assur¬ 
ance  procedures  of  Appendix  F  to  part  60  for  each  monitor,  inciuding  annual  accuracy  de¬ 
terminations  for  each  O2  monitor  and  daiiy  calibration  drift  determinations. 


■  85.  Table  41  to  subpart  UUU  of  part  As  stated  in  §  63.1572(c)(1),  you  shall 

63  is  revised  to  read  as  follows:  meet  each  requirement  in  the  following 

table  that  applies  to  you. 

Table  41  to  Subpart  UUU  of  Part  63— Requirements  for  Installation,  Operation,  and  Maintenance  of 

Continuous  Parameter  Monitoring  Systems 


If 


you  use  .  .  . 


You  shall  .  .  . 


1 .  pFI  strips 

2.  pFI  meter 


3.  Coiormetric  tube  sampling  sys¬ 
tem. 


4.  BLD  . 

5.  Voltage,  secondary  current,  or 
total  power  input  sensors. 


Use  pFI  strips  with  an  accuracy  of  +10  percent. 

Locate  the  pFf  sensor  in  a  position  that  provides  a  representative  measurement  of  pFI;  ensure  the  sampie 
is  properly  mixed  and  representative  of  the  fluid  to  be  measured. 

Use  a  pH  sensor  with  an  accuracy  of  at  least  ±0.2  pH  units. 

Check  the  pH  meter’s  calibration  on  at  ieast  one  point  at  least  once  daily;  check  the  pH  meter’s  calibration 
on  at  ieast  two  points  at  ieast  once  quarterly;  at  least  monthly,  inspect  ail  components  for  integrity  and 
all  electrical  components  for  continuity;  record  the  results  of  each  calibration  check  and  inspection. 

Use  a  coiormetric  tube  sampling  system  with  a  printed  numerical  scale  in  ppmv,  a  standard  measurement 
range  of  1  to  10  ppmv  (or  1  to  30  ppmv  if  applicable),  and  a  standard  deviation  for  measured  values  of 
no  more  than  ±15  percent.  System  must  include  a  gas  detection  pump  and  hot  air  probe  if  needed  for 
the  measurement  range. 

Follow  the  requirements  in  40  CFR  60.105a(c). 

Use  meters  with  an  accuracy  of  at  least  ±  5  percent  over  the  operating  range. 

Each  time  that  the  unit  is  not  operating,  confirm  that  the  meters  read  zero.  Conduct  a  calibration  check  at 
least  annually;  conduct  calibration  checks  following  any  period  of  more  than  24  hours  throughout  which 
the  meter  exceeds  the  manufacturer’s  specified  maximum  operating  range;  at  least  monthly,  inspect  all 
components  of  the  continuous  parameter  monitoring  system  for  integrity  and  all  electrical  connections  for 
continuity;  and  record  the  results  of  each  calibration  check  and  inspection. 
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Table  41  to  Subpart  UUU  of  Part  63— Requirements  for  Installation,  Operation,  and  Maintenance  of 
Continuous  Parameter  Monitoring  Systems — Continued 


If 


you  use  .  .  . 


You  shall  . 


6.  Pressure/Pressure  drop^  sen¬ 
sors. 


7.  Air  flow  rate,  gas  flow  rate,  or 
total  water  (or  scrubbing  liquid) 
flow  rate  sensors. 


8.  Temperature  sensors 


9.  Oxygen  content  sensors  ^ 


Locate  the  pressure  sensor(s)  in  a  position  that  provides  a  representative  measurement  of  the  pressure; 
minimizes  or  eliminates  pulsating  pressure,  vibration,  and  internal  and  external  corrosion. 

Use  a  gauge  with  an  accuracy  of  at  least  ±  5  percent  over  the  operating  range  or  0.5  inches  of  water  col¬ 
umn,  whichever  is  greater. 

Check  pressure  tap  for  plugs  at  least  once  a  week;  using  a  manometer,  check  gauge  calibration  quarterly 
and  transducer  calibration  monthly;  conduct  calibration  checks  following  any  period  of  more  than  24 
hours  throughout  which  the  sensor  exceeds  the  manufacturer’s  specified  maximum  operating  pressure 
range  or  install  a  new  pressure  sensor;  at  least  monthly,  inspect  all  components  for  integrity,  all  elec¬ 
trical  connections  for  continuity,  and  all  mechanical  connections  for  leakage;  record  the  results  of  each 
calibration  check  and  inspection. 

Locate  the  flow  sensor(s)  and  other  necessary  equipment  (such  as  straightening  vanes)  in  a  position  that 
provides  representative  flow;  reduce  swirling  flow  or  abnormal  velocity  distributions  due  to  upstream  and 
downstream  disturbances.  If  you  elect  to  comply  with  Option  3  (Ni  Ib/hr)  or  Option  4  (Ni  lb/1 ,000  lb  of 
coke  burn-off)  for  the  HAP  metal  emission  limitations  in  §63.1564,  install  the  continuous  parameter  mon¬ 
itoring  system  for  gas  flow  rate  as  close  as  practical  to  the  continuous  opacity  monitoring  system;  and  if 
you  don’t  use  a  continuous  opacity  monitoring  system,  install  the  continuous  parameter  monitoring  sys¬ 
tem  for  gas  flow  rate  as  close  as  practical  to  the  control  device. 

Use  a  flow  rate  sensor  with  an  accuracy  of  at  least  ±5  percent,  or  0.5  gallons  per  minute  for  liquid  flow,  or 
10  cubic  feet  per  minute  for  gas  flow,  whichever  is  greater. 

Conduct  a  flow  sensor  calibration  check  at  least  semiannually;  conduct  calibration  checks  following  any  pe¬ 
riod  of  more  than  24  hours  throughout  which  the  sensor  exceeds  the  manufacturer’s  specified  maximum 
operating  range  or  install  a  new  flow  sensor;  at  least  monthly,  inspect  all  components  for  leakage;  record 
the  results  of  each  calibration  check  and  inspection. 

Locate  the  temperature  sensor  in  the  combustion  zone,  or  in  the  ductwork  immediately  downstream  of  the 
combustion  zone  before  any  substantial  heat  exchange  occurs  or  in  the  ductwork  immediately  down¬ 
stream  of  the  regenerator;  locate  the  temperature  sensor  in  a  position  that  provides  a  representative 
temperature;  shield  the  temperature  sensor  system  from  electromagnetic  interference  and  chemical  con¬ 
taminants. 

Use  a  temperature  sensor  with  an  accuracy  of  at  least  ±1  percent  of  the  temperature  being  measured,  ex¬ 
pressed  in  degrees  Celsius  (C)  or  2.8  degrees  C,  whichever  is  greater. 

Conduct  calibration  checks  at  least  annually;  conduct  calibration  checks  following  any  period  of  more  than 
24  hours  throughout  which  the  sensor  exceeds  the  manufacturer’s  specified  maximum  operating  tem¬ 
perature  range,  or  install  a  new  temperature  sensor;  at  least  monthly,  inspect  all  components  for  integrity 
and  all  electrical  connections  for  continuity,  oxidation,  and  galvanic  corrosion;  record  the  results  of  each 
calibration  check  and  inspection. 

Locate  the  oxygen  sensor  so  that  it  provides  a  representative  measurement  of  the  oxygen  content  of  the 
exit  gas  stream;  ensure  the  sample  is  properly  mixed  and  representative  of  the  gas  to  be  measured. 

Use  an  oxygen  sensor  with  an  accuracy  of  at  least  ±1  percent  of  the  range  of  the  sensor. 

Conduct  calibration  checks  at  least  quarterly;  conduct  calibration  checks  following  any  period  of  more  than 
24  hours  throughout  which  the  sensor  exceeds  the  manufacturer’s  specified  maximum  operating  range, 
or  install  a  new  oxygen  sensor;  at  least  monthly,  inspect  all  components  for  integrity  and  all  electrical 
connections  for  continuity;  record  the  results  of  each  calibration  and  inspection. 


'  Not  applicable  to  non-venturi  wet  scrubbers  of  the  jet-ejector  design. 

2  This  does  not  replace  the  requirements  for  oxygen  monitors  that  are  required  to  use  continuous  emissions  monitoring  systems.  These  re¬ 
quirements  apply  to  oxygen  sensors  that  are  continuous  parameter  monitors,  such  as  those  that  monitor  combustion  zone  oxygen  concentration 
and  regenerator  exit  oxygen  concentration. 


■  86.  Table  43  to  subpart  UUU  is  revised  As  stated  in  §  63.1575(a),  you  shall 
to  read  as  follows:  meet  each  requirement  in  the  following 

table  that  applies  to  you. 

Table  43  to  Subpart  UUU  of  Part  63— Requirements  for  Reports 


You  must  submit .  .  . 


The  report  must  contain  .  .  . 


You  shall  submit  the  report .  .  . 


1 .  A  compliance  report 


2.  Performance  test  and  GEMS 
performance  evaluation  data. 


If  there  are  not  deviations  from  any  emission  limitation  or  work  prac¬ 
tice  standard  that  applies  to  you,  a  statement  that  there  were  no 
deviations  from  the  standards  during  the  reporting  period  and  that 
no  continuous  opacity  monitoring  system  or  continuous  emission 
monitoring  system  was  inoperative,  inactive,  out-of-control,  re¬ 
paired,  or  adjusted;  if  you  have  a  deviation  from  any  emission  limi¬ 
tation  or  work  practice  standard  during  the  reporting  period,  the  re¬ 
port  must  contain  the  information  in  §63. 1575(c)  through  (e). 

On  and  after  (THE  DATE  3  YEARS  AFTER  THE  DATE  OF  PUBLI¬ 
CATION  OF  THE  FINAL  RULE  AMENDMENTS  IN  THE  FEDERAL 
REGISTER],  the  information  specified  in  §63.1575(k)(1). 


Semiannually  according  to  the  re¬ 
quirements  in  §63.1 575(b). 


Within  60  days  after  the  date  of 
completing  each  test  according 
to  the  requirements  in 


§63.1575(k). 
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■  87.  Table  44  to  subpart  UUU  of  part  As  stated  in  §  63.1577,  you  shall  meet 

63  is  revised  to  read  as  follows:  each  requirement  in  the  following  table 

that  applies  to  you. 

Table  44  to  Subpart  UUU  of  Part  63— Applicability  of  NESHAP  General  Provisions  to  Subpart  UUU 


Citation 

Subject 

Applies  to  subpart  UUU 

Explanation 

§63.1(a)(1)-(4)  . 

General  Applicability . 

Yes. 

§63.1  (a)(5)  . 

[Reserved]  . 

Not  applicable 

§63.1  (a)(6)  . 

Yes  . 

Except  the  correct  mail  drop  (MD)  number  is  C404- 
04. 

§63.1(a)(7)-(9)  . 

[Reserved]  . 

Not  applicable 

§63.1(a)(10)-(12)  . 

Yes  . 

Except  that  subpart  UUU  specifies  calendar  or  oper- 

§63.1  (b)(1)  . 

Initial  Applicability  Deter- 

Yes 

ating  day. 

§63.1  (b)(2)  . 

mination  for  this  part. 
[Reserved]  . 

Not  applicable 

§63.1  (b)(3)  . 

§63.1  (c)(1) . 

Applicability  of  this  part 

Yes 

Yes 

§63.1  (c)(2) . 

§63.1(c)(3)-(4) 

§63.1  (c)(5) . 

§  63.1(d)  . 

§63.1  (e)  . 

§63.2  . 


§63.3  . 

§63.4(a)(1)-(2) 
§63.4(a)(3)-(5) 
§63.4(b)-(c) . 

§  63.5(a)  . 

§  63.5(b)(1)  . 

§  63.5(b)(2)  . 

§63.5(b)(3)-(4) 

§  63.5(b)(5)  . 

§  63.5(b)(6)  . 

§  63.5(c)  . 

§63.5(d)(1)(i) 


§63.5(d)(1)(ii) 


§63.5(d)(1)(iii) 

§ 63.5(d)(2)  .... 
§63.5(d)(3)  .... 
§ 63.5(d)(4)  .... 
§  63.5(e)  . 


§63.5(0(1) 

§63.5(0(2) 
§  63.6(a)  ... 


§63.6(b)(1)-(4) 

§  63.6(b)(5)  . 

§  63.6(b)(6)  . 


after  a  Relevant  Stand¬ 
ard  has  been  set  under 
this  part. 

[Reserved]  . 


[Reserved]  . 

Applicability  of  Permit  Pro¬ 
gram. 

Definitions . 


Units  and  Abbreviations  .... 

Prohibited  Activities 

[Reserved]  . 

Circumvention  and  Frag¬ 
mentation. 

Construction  and  Recon¬ 
struction 

[Reserved]  . 

[Reserved]  . 

[Reserved]  . 

Application  for  Approval  of 
Construction  or  Recon¬ 
struction-General  Appli 
cation  Requirements. 


Approval  of  Construction  or 
Reconstruction. 

Approval  of  Construction  or 
Reconstruction  Based  on 
State  Review. 


Compliance  with  Standards 
and  Maintenance — Appli¬ 
cability. 

Compliance  Dates  for  New 
and  Reconstructed 
Sources. 


[Reserved] 


No  . 

Not  applicable 
Yes 

Not  applicable 
Yes 


Yes 


Yes 

Yes  . 

Not  applicable 
Yes 

Yes 

Yos 

Not  applicable 
Yos  . 


Not  applicable 
Yos 

Not  applicable 
Yos  . 


Yes 


No  . 

Yes 

Yes 

Yes 

Yes 

Yes 


Yes  . 

Yes 

Yes 

Yes  . 

Not  applicable 


Area  sources  are  not  subject  to  subpart  UUU. 


§63.1579  of  subpart  UUU  specifies  that  if  the  same 
term  is  defined  in  subparts  A  and  UUU,  it  shall  have 
the  meaning  given  in  subpart  UUU. 


In  §  63.5(b)(4),  replace  the  reference  to  §  63.9(b)  with 
§  63.9(b)(4)  and  (5). 


Except  subpart  UUU  specifies  the  application  is  sub¬ 
mitted  as  soon  as  practicable  before  startup  but  not 
later  than  90  days  after  the  promulgation  date  if 
construction  or  reconstruction  had  commenced  and 
initial  startup  had  not  occurred  before  promulgation. 

Except  that  omission  estimates  specified  in 
§63.5(d)(1)(ii)(H)  are  not  required,  and 
§63.5(d)(1)(ii)(G)  and  (I)  are  Reserved  and  do  not 
apply. 

Subpart  UUU  specifies  submission  of  notification  of 
compliance  status. 


Except  that  the  cross-reference  to  §  63.9(b)(2)  does 
not  apply. 


Except  that  subpart  UUU  specifies  different  compli¬ 
ance  dates  for  sources. 
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Table  44  to  Subpart  UUU  of  Part  63- 


-Applicability  of  NESHAP  General  Provisions  to  Subpart  UUU- 

Continued 


Subject 


Applies  to  subpart  UUU 


§  63.6(b)(7) 


§63.6(c)(1)-(2) 


Compliance  Dates  for  New  Yes 
and  Reconstructed  Area 
Sources  That  Become 
Major. 

Compliance  Dates  for  Ex-  Yes 
isting  Sources. 


§63.6(c)(3)-(4)  .  [Reserved]  . 

§  63.6(c)(5) .  Compliance  Dates  for  Ex¬ 

isting  Area  Sources  That 
Become  Major. 

§  63.6(d)  .  [Reserved]  . 

§63.6(e)(1)(i)  .  General  Duty  to  Minimize 

Emissions. 

§63.6(e)(1)(ii)  .  Requirement  to  Correct 

Malfunctions  as  Soon  as 
Possible. 

§63.6(e)(1)(iii) .  Compliance  with  Standards 

and  Maintenance  Re¬ 
quirements. 

§  63.6(e)(2)  .  [Reserved]  . 

§63.6(e)(3)(i)  .  Startup,  Shutdown,  and 

Malfunction  Plan  Re¬ 
quirements. 

§63.6(e)(3)(ii)  .  [Reserved]  . 

§63.6(e)(3)(iii)-(ix) . 

§63.6(f)(1)  .  SSM  Exemption . 

§63.6(f)(2)(i)-(iii)(C)  .  Compliance  with  Standards 

and  Maintenance  Re¬ 
quirements. 

§63.6(f)(2)(iii)(D) . 

§63.6(f)(2)(iv)-(v)  . 

§  63.6(f)(3)  . 

§  63.6(g)  .  Alternative  Standard  . 

§63.6(h)(1)  .  SSM  Exemption  tor  Opac- 

ity/VE  Standards. 

§63.6(h)(2)(i)  .  Determining  Compliance 

with  Opacity/VE  Stand¬ 
ards. 

§63.6(h)(2)(ii)  .  [rtoservod]  . 

§63.6(h)(2)(iii)  . 

§  63.6(h)(3)  .  [tteservod]  . 

§  63.6(h)(4)  .  Notification  of  OpacityA/E 

Observation  Date. 

§  63.6(h)(5)  .  Conducting  Opacity/VE 

Observations. 

§  63.6(h)(6)  .  Records  of  Conditions  Dur¬ 

ing  Opacity/VE  Observa¬ 
tions. 

§63.6(h)(7)(i)  .  Report  COM  Monitoring 

Data  from  Performance 
Test. 

§63.6(h)(7)(ii)  .  Using  COM  Instead  of 

Method  9. 

§63.6(h)(7)(iii) .  Averaging  Time  for  COM 

during  Performance  Test. 

§63.6(h)(7)(iv)  .  COM  Requirements . 

§63.6(h)(7)(v)  .  COMS  Results  and  Visual 

Observations. 

§  63.6(h)(8)  .  Determining  Compliance 

with  Opacity/VE  Stand¬ 
ards. 

§  63.6(h)(9)  .  Adjusted  Opacity  Standard 

§63.6(i)(1)-(14)  .  Extension  of  Compliance  .. 


§63.6(0(15) .  [Reserved] 

§63.6(0(16) . 


Not  applicable 
Yes 


Not  applicable 
No  . 


Explanation 


Except  that  subpart  UUU  specifies  different  compli¬ 
ance  dates  for  sources  subject  to  Tier  II  gasoline 
sulfur  control  requirements. 


See  §63.1 570(c)  for  general  duty  requirement. 


Not  applicable 
No 


Not  applicable 

No 

No 

Yes 


Except  tho  cross-references  to  §  63.6(f)(1)  and 
§63.6(o)(1)(i)  are  changed  to  §63. 1570(c). 


Subpart  UUU  specifies  methods. 


Not  applicable 
Yes 

Not  applicable 
Yes  . 


Applies  to  Method  2?  tests. 


Applies  to  Method  22  observations. 


Not  applicable 
Yes 


Extension  of  compliance  under  §63.6(i)(4)  not  applica¬ 
ble  to  a  facility  that  installs  catalytic  cracking  feed 
hydrotreating  and  receives  an  extended  compliance 
date  under  §  63.1563(c). 
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Table  44  to  Subpart  UUU  of  Part  63— Applicability  of  NESHAP  General  Provisions  to  Subpart  UUU — 

Continued 


Citation 


Subject 


Applies  to  subpart  UUU 


Expianation 


§63.6(j)  . 

§  63.7(a)(1) 
§  63.7(a)(2) 


Presidential  Compliance 
Exemption. 

Performance  Test  Require¬ 
ments  Applicability. 
Performance  Test  Dates  ... 


Yes 

Yes 

Yes 


Except  that  subpart  UUU  specifies  the  applicable  test 
and  demonstration  procedures. 

Except  test  results  must  be  submitted  in  the  Notifica¬ 
tion  of  Compliance  Status  report  due  150  days  after 
the  compliance  date. 


§  63.7(a)(3) 
§  63.7(a)(4) 
§  63.7(b)  ... 


Section  114  Authority 

Force  Majeure  . 

Notifications  . 


Yes 

Yes 

Yes 


Except  that  subpart  UUU  specifies  notification  at  least 
30  days  prior  to  the  scheduled  test  date  rather  than 
60  days. 


§  63.7(c) 


§  63.7(d)  . 

§  63.7(e)(1)  . 

§63.7(e)(2)-(4) 

§  63.7(f)  . 

§63.7(9)  . 


Quality  Assurance  Pro¬ 
gram/Site-Specific  Test 
Plan. 

Performance  Test  Facilities 

Performance  Testing  . 

Conduct  of  Tests  . 

Alternative  Test  Method  .... 
Data  Anaiysis,  Record¬ 
keeping,  Reporting. 


Yes 


Yes 
No  . 
Yes 
Yes 
Yes 


See  §63.1 571  (b)(1). 


Except  performance  test  reports  must  be  submitted 
with  notification  of  compliance  status  due  150  days 
after  the  compliance  date,  and  §  63.7(g)(2)  is  Re¬ 
served  and  does  not  apply. 


§63.7(h)  .... 
§  63.8(a)(1) 

§  63.8(a)(2) 
§  63.8(a)(3) 
§  63.8(a)(4) 


Waiver  of  Tests  . 

Monitoring  Requirements — 
Applicability. 

Performance  Specifications 

[Reserved]  . 

Monitoring  with  Flares  . 


Yes 

Yes 

Yes 

Not  applicable 
Yes  . 


Except  that  for  a  flare  complying  with  §63.670,  the 
cross-reference  to  §63.11  in  this  paragraph  does 
not  include  §63.1 1(b). 


§  63.8(b)(1)  . 

§63.8(b)(2)-(3) 

§  63.8(c)(1) . 

§63.8(c)(1)(i)  .. 

§63.8(c)(1)(ii)  ., 


Conduct  of  Monitoring  . 

Multiple  Effluents  and  Mul¬ 
tiple  Monitoring  Systems. 

Monitoring  System  Oper¬ 
ation  and  Maintenance. 

General  Duty  to  Minimize 
Emissions  and  CMS  Op¬ 
eration. 

Keep  Necessary  Parts  for 


Yes 

Yes 

Yes 

No  , 

Yes 


Subpart  UUU  specifies  the  required  monitoring 
tions. 


loca- 


See  §63.1 570(c). 


CMS. 


§63.8(c)(1)(iii)  . 
§63.8(c)(2)-(3) 


Requirement  to  Develop  No 
SSM  Plan  for  CMS. 

Monitoring  System  Installa-  Yes 
tion. 


§  63.8(c)(4) . 

§  63.8(c)(5) . 

§  63.8(c)(6) . 

§63.8(c)(7)-(8) 

§63.8(d)(1)-(2) 

§  63.8(d)(3)  . 

§  63.8(e)  . 


Continuous  Monitoring 
System  Requirements. 

COMS  Minimum  Proce¬ 
dures. 

CMS  Requirements . 

CMS  Requirements  . 

Quality  Control  Program 
for  CMS. 

Written  Procedures  for 
CMS. 

CMS  Performance  Evalua¬ 
tion. 


Yes 

Yes 

Yes 

Yes 

Yes 

No 

Yes 


§63.8(f)(1)-(5) 


Alternative  Monitoring 
Methods. 


Yes 


§  63.8(f)(6) 


Alternative  to  Relative  Ac¬ 
curacy  Test. 


Yes 


§63.8(g)(1)-(4) 


Reduction  of  Monitoring 
Data. 


Yes 


Except  that  subpart  UUU  specifies  that  for  continuous 
parameter  monitoring  systems,  operational  status 
verification  includes  completion  of  manufacturer  writ¬ 
ten  specifications  or  installation,  operation,  and  cali¬ 
bration  of  the  system  or  other  written  procedures 
that  provide  adequate  assurance  that  the  equipment 
will  monitor  accurately. 


Except  that  results  are  to  be  submitted  as  part  of  the 
Notification  Compliance  Status  due  150  days  after 
the  compliance  date. 

Except  that  subpart  UUU  specifies  procedures  for  re¬ 
questing  alternative  monitoring  systems  and  alter¬ 
native  parameters. 

Applicable  to  continuous  emission  monitoring  systems 
if  performance  specification  requires  a  relative  accu¬ 
racy  test  audit. 

Applies  to  continuous  opacity  monitoring  system  or 
continuous  emission  monitoring  system. 
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Table  44  to  Subpart  UUU  of  Part  63— Applicability  of  NESHAP  General  Provisions  to  Subpart  UUU— 

Continued 


Subject 


Applies  to  subpart  UUU 


§  63.8(g)(5)  .  Data  Reduction .  No  . 

§  63.9(a)  .  Notification  Require-  Yes 

ments — Applicability. 

§63.9(b)(1)-(2)  .  Initial  Notifications  .  Yes 


§  63.9(b)(3)  .  [Reserved]  . 

§63.9(b)(4)-(5)  .  Initial  Notification  Informa¬ 

tion. 

§  63.9(c)  .  Request  for  Extension  of 

Compliance. 

§  63.9(d)  .  New  Source  Notification  for 

Special  Compliance  Re¬ 
quirements. 

§  63.9(e)  .  Notification  of  Performance 

Test. 

§  63.9(f)  .  Notification  of  VE/Opacity 

Test. 

§  63.9(g)  .  Additional  Notification  Re¬ 

quirements  for  Sources 
with  Continuous  Moni¬ 
toring  Systems. 

§  63.9(h)  .  Notification  of  Compliance 

Status. 


Adjustment  of  Deadlines  ... 
Change  in  Previous  Infor¬ 
mation. 

63.10(a)  .  Recordkeeping  and  Re¬ 

porting  Applicability. 

§63.1 0(b)(1)  .  General  Recordkeeping 

Requirements. 

§63.10(b)(2)(i)  .  Recordkeeping  of  Occur¬ 

rence  and  Duration  of 
Startups  and  Shutdowns. 

§63.10(b)(2)(ii)  .  Recordkeeping  of  Malfunc¬ 

tions. 


§63.10(b)(2)(iii) .  Maintenance  Records  .  Yes 

§63.10(b)(2)(iv)-(v)  .  Actions  Taken  to  Minimize  No 

Emissions  During  SSM. 

§63.10(b)(2)(vi)  .  Recordkeeping  for  CMS  Yes 

Malfunctions. 

§63.10(b)(2)(vii)-(xiv) .  Other  CMS  Requirements  Yes 

§63. 10(b)(3)  .  Recordkeeping  for  Applica-  Yes 

bility  Determinations.. 

§63.1 0(c) (1)-(6)  .  Additional  Records  for  Yes 

Continuous  Monitoring 
Systems. 

§63.10(c)(7)-(8)  .  Additional  Recordkeeping  Yes 

Requirements  for  CMS— 
Identifying  Exceedances 
and  Excess  Emissions. 

§63. 10(c)(9) .  [Reserved]  .  Not 

§63.10(c)(10) .  Recording  Nature  and  No. 

Cause  of  Malfunctions. 

§63.10(c)(11) .  Recording  Corrective  Ac-  No. 

tions. 

§63.10(c)(12)-(14)  .  Additional  CMS  Record-  Yes 

keeping  Requirements. 

§63.10(c)(15) .  Use  of  SSM  Plan .  No 

§63.1 0(d)(1)  .  General  Reporting  Re-  Yes 

quirements. 


Not  applicable 
Yes  . 


Explanation 

Subpart  UUU  specifies  requirements. 

Duplicate  Notification  of  Compliance  Status  report  to 
the  Regional  Administrator  may  be  required. 

Except  that  notification  of  construction  or  reconstruc¬ 
tion  is  to  be  submitted  as  soon  as  practicable  before 
startup  but  no  later  than  30  days  after  the  effective 
date  if  construction  or  reconstruction  had  com¬ 
menced  but  startup  had  not  occurred  before  the  ef¬ 
fective  date. 

Except  §63.9(b)(4)(ii)-(iv),  which  are  Reserved  and  do 
not  apply. 


Except  that  notification  is  required  at  least  30  days  be¬ 
fore  test. 


Except  that  subpart  UUU  specifies  the  notification  is 
due  no  later  than  150  days  after  compliance  date, 
and  except  that  the  reference  to  §63.5(d)(1)(ii)(H)  in 
§  63.9(h)(5)  does  not  apply. 


See  §63.1 576(a)(2)  for  recordkeeping  of  (1)  date,  time 
and  duration;  (2)  listing  of  affected  source  or  equip¬ 
ment,  and  an  estimate  of  the  volume  of  each  regu¬ 
lated  pollutant  emitted  over  the  standard;  and  (3) 
actions  taken  to  minimize  emissions  and  correct  the 
failure. 


Except  §63.10(c)(2)-(4),  which  are  Reserved  and  do 
not  apply. 


Not  applicable 
No  . 


See  §63.1 576(a)(2)  for  malfunctions  recordkeeping  re¬ 
quirements. 

See  §63.1 576(a)(2)  for  malfunctions  recordkeeping  re¬ 
quirements. 
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Table  44  to  Subpart  UUU  of  Part  63— Applicability  of  NESHAP  General  Provisions  to  Subpart  UUU— 

Continued 


Citation 

Subject 

Applies  to  subpart  UUU 

Explanation 

§63.1 0(d)(2)  . 

Performance  Test  Results 

No  . 

Subpart  UUU  requires  performance  test  results  to  be 

§63.1 0(d)(3)  . 

§63.1 0(d)(4)  . 

§63.1 0(d)(5)  . 

Opacity  or  VE  Observa¬ 
tions. 

Progress  Reports  . 

SSM  Reports  . 

Yes 

Yes 

No  . 

reported  as  part  of  the  Notification  of  Compliance 
Status  due  1 50  days  after  the  compliance  date. 

See  §63. 1575(d)  for  CPMS  malfunction  reporting  and 

§63.10(e)(1)-(2)  . 

Additionai  CMS  Reports  .... 

Yes  . 

§63.1 575(e)  tor  COMS  and  OEMS  malfunction  re¬ 
porting. 

Except  that  reports  of  performance  evaluations  must 

§63.1 0(e)(3)  . 

Excess  Emissions/CMS 

No  . 

be  submitted  in  Notification  of  Compliance  Status. 
Subpart  UUU  specifies  the  applicable  requirements. 

§63.1 0(e)(4)  . 

§63.1 0(f)  . 

§63.1 1(a)  . 

§63.1 1(b)  . 

Performance  Reports. 

COMS  Data  Reports  . 

Recordkeeping/Repo  rling 
Waiver. 

Control  Device  and  Work 
Practice  Requirements — 
Applicability. 

Flares . 

Yes 

Yes 

Yes 

Yes  . 

Except  that  flares  complying  with  §63.670  are  not 
subject  to  the  requirements  of  §63.1 1(b). 

§63.11(c)-(e)  . 

§63.12  . 

§63.13  . 

§63.14  . 

§63.15  . 

§63.16  . 

Alternative  Work  Practice 
for  Monitoring  Equipment 
for  Leaks. 

State  Authority  and  Dele¬ 
gations. 

Addresses  . 

Incorporation  by  Reference 

Availability  of  Information 
and  Confidentiality. 

Performance  Track  Provi¬ 
sions. 

Yes 

Yes 

Yes 

Yes 

Yes 

Yes 

■  88.  Appendix  A  to  subpart  UUU  of 
part  63  is  amended  by: 

■  a.  Revising  the  first  sentence  of 
.section  2.1;  and 

■  b.  Revising  section  7.1.3. 

The  njvisions  read  as  follows: 

Appendix  A  to  Subpurt  UUU  of  Pari 
63 — Determination  of  Metal 
Concentration  on  Catalyst  I’arlicles 
(liiKiriiinental  Analy/.er  Procedure) 

X.  I  A  i<!|iriisiiiil(iliv()  s<iiii|)l(i  III CiiIiiIvnI 

|wirl  iciiis  is  Mil  I  III  :l  I  III,  |ii  i;|iiii  nil ,  mill  in  inly /.ml 
liii  iiiiiilvlii  MiiiMiiiliiiliiiii  iisiii)',  (lilliitr  itiimj'y 
III  wiivnlitiifMli  ili.s|iiiisivii  X  my  lliiiiiiisi  iiiil 
(XKI'  I  .'.iiiii.l I iiiiiiil I  y  iiisti  iiiiiiiiiliil  iiiiiily/.iirs. 


’/  \  '\  l.iiw  KiiiifMi  ( ill  I  till  III  inn  .‘iliiiiiliii  il 
(  ii  nil  mil  I  III  inn  iii|ni  viilinil  In  I  In  X.l)  |iiiii  .niil 
III  lliii  s|iini  I  liii  i.niii  mil  I  III  inn  nl  lliii  Inw 
iiin)’ii  Mil ilii III  inn  sliiiiilin  il  slinniil  Ini  siilm  liiil 
Ml  lliiil  il  is  liiss  lliiin  inlliin  nnii  Iniiilli  nl  lliii 
ii|i|il  II  iililii  I  inii.mil  I  III  inn  Innil  in  nl  lliii 
Inwiisl  Mini.mil  I  III  inn  mil  ii  i  |iiiliiil  in  lliii 
i.iiliily.sl  .Mnii|iliis. 

A  A  A  II  A 

Appendix  A  to  Part  ti3 — |  AMi'!NI)l'it)| 

■  80.  Appendix  A  In  pai  l  li.'t  is  iiiiiniiilml 
by  ;i(l(lin)',  Mnllind  .'lX.'iA  iiiid  Mnllinil 
ilXTiO  In  mad  as  Inllnws; 


Method  325A — Volatile  Organic  Compounds 
From  Fugitive  and  Area  Sources 

Sampler  Deployment  and  VOC  Sample 
Collection 

1 .0  Scope  and  Application 

1 .1  Thi.s  method  do.scrilios  collection  ol 
volatile  organic  comjioimds  (VOC.s)  at  a 
iacility  jirojierty  liouiidary  nr  Irniii  lugilive 
and  area  eiiiissinn  snurce.s  n.siiig  jiaKsive 
(diniisive)  Inlie  saiii|iler.s  (I’.S).  The 
Miiiceiilralinii  nl  aiilinriie  V( )( i.s  at  nr  near 
lliese  |inleiilial  tng,ilive  nr  area  emission 
sniirces  may  lin  delei  iiiiiied  using,  Itiis 
iiiellind  ill  Mimliiiialinii  willi  Mnllind  ItXIdt. 

( liiiii|iaiiinn  Mellind  ilX.fill  (.'iiiiiijiliii 
rie|iaialimi  and  Analysis)  diiM  iilies 
|ii  e|iin  III  ion  nl  Miiii|iliiig,  Inlies,  .slii|iiiienl  and 
slmag,e  ol  ex|Misml  sain|iling,  Inlies,  and 
aiialysi.s  nl  Miiii|ilnig,  Inlies  miIIiii  led  using, 
eilliei  lliis  gassive  Miiii|ilni)',  |iinMiilnie  <ii 
II  llennil  i  ve  in  live  ||mm|ied)  saie|ilnig, 
iiiel  liiids. 

I  y.  rliis  leelliiid  may  lie  used  In 
deleiiiniie  llie  aveiii|’,ii  i  niii  mil  ml  inn  nl  llie 
Mil  eel  VI  l(  is  and  i  iii  ies|iimdiii)',  n|ilal'e  lales 
lisled  III  Mellind  ig/lilt,  Talile  IX  I 
Addiliniial  i.nm|inniidn  m  alleinalive 
Mil  I  Mill  Is  iiinsi  lie  evil  I  mil  III  I  as  desi  i  ilied  in 
Addeinlinii  A  nl  Mellind  XXfilt  unless  llie 
Mim|innnd  ni  snilieiil  lias  alieady  lieen 
validaled  mid  re|iniled  in  mie  nl  llie 
In  I  lowing,  mil  innal/inlei  mil  innal  si  mid  aid 
iiiellinds:  l.’it )  Mill  I’/  XiXIKI.'l  (iiiMir|Miialed  liy 
nileimiMi  see  ipXt.  M  ),  A.S'I'M  I  )l>  1  'Hi 
li:i(X.(lllll)  (iiiMii  |inialed  liy  leteimice  see 


§  63.14),  or  BS  EN  14662-4:2005 
(incorporated  by  reference — .see  §63.14),  or 
in  the  peer-reviewed  open  literature. 

1.3  Methods  325A  and  325B  are  valid  for 
the  measurement  of  benzene.  Sujiporting 
literature  (References  1-8)  indicates  that 
benzene  can  be  measured  liy  flame  ionization 
detection  or  mass  .sjiectrometry  over  a 
concentration  range  of  approximately  0.5 
micrograms  per  cubic  meter  (|ig/m ')  lo  al 
least  500  |ig/m  '  wlieii  industry  standard  (it. 5 
iiicli  long,  X  O.X!)  inch  nnisidn  dimiieler  (n.d.) 

X  .5  mm  innei  dimiieler  b  'l  ))  stainless  .sleiil 
sniliiint  Inlies  pai.kiid  wi I li  ( iai  lingi ajili  I 
TI  I '  ( iai  bn|ia(.k  11 ' ni  (  jii  lioiiack  X'**'  ni 

M|nivahinl  iiiii  ii.miiI  and  wliini  smii|ihi.',  mu 
Ml  1  niiiii  laliid  (iviii  a  |iiiii(id  nl  M  days. 

14  This  met  hod  iiiay  he  a|i|il  led  In 
M  luiiiinig,  avuiag,<i  mihniiiu  VI  )(  i 
I  niiMiiilial  inns  al  hit  ilily  |iin|iuily  lininiihii  iiis 
iiviii  mi  uxlmidud  |Miiind  nl  liimi  using, 
miilli|ihi  smii|ihn)',  u|iisndus  b'.g  ,  Xl>  x  14  day 
.'.mil  |il  ing,  u|iisndus)  I  he  do  ml  inn  i  il  uai  h 
saiiiphng,  |iuiind  iiinsi  hii  14  day.'; 

I  ll  rhi.';  mill  lind  iiii|n  iiiis  I  he  i.nl  lui  I  inn  ni 
liK.al  iiHilu(ii(iln)',ii.al  diilii  Iwnid  .'.|inud  mnl 
diiiK  linn,  luiii|Miml iiMi,  and  hmniiiuliii 
|iiussniii).  Allhnng,h  Ini  al  mul(ini(il(ig,y  ii.  a 
I  oiii|Mmenl  nl  Ihis  iiielhnd,  iimi  Hi|',iilalni  y 
a|i|ili(  al  inns  nl  Ihis  miilhnd  may  use  leginiial 
iiiuleninlng,i(.al  dala.  .'iiich  a|i|ilii.al inns  lisk 
lhal  llie  lesnlls  may  nnl  iihiiiliiy  llie  |ii(ii:iMi 
siinicii  ni  I hii  eiii issiniis. 
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2.0  Summary  of  the  Method 

2.1  Principle  of  the  Method.  The  diffusive 
passive  sampler  collects  VOC  from  air  for  a 
measured  time  period  at  a  rate  that  is 
proportional  to  the  concentration  of  vapor  in 
the  air  at  that  location. 

2.1.1  This  method  describes  the 
deployment  of  prepared  passive  samplers, 
including  determination  of  the  number  of 
passive  samplers  needed  for  each  survey  and 
placement  of  samplers  along  the  fenceline  or 
facility  boundary  depending  on  the  size  and 
shape  of  the  site  or  linear  length  of  the 
boundary. 

2.1.2  The  rate  of  sampling  is  specific  to 
each  compound  and  depends  on  the 
diffusion  constants  of  that  VOC  and  the 
sampler  dimensions/characteristics  as 
determined  by  prior  calibration  in  a  standard 
atmosphere  (Reference  1). 

2.1.3  The  gaseous  VOC  target  compounds 
migrate  through  a  constant  diffusion  barrier 
(e.g.,  an  air  gap  of  fixed  dimensions)  at  the 
sampling  end  of  the  diffusion  sampling  tube 
and  adsorb  onto  the  sorbent. 

2.1.4  Heat  and  a  flow  of  inert  carrier  gas 
are  then  used  to  extract  (desorb)  the  retained 
VOCs  back  from  the  sampling  end  of  the  tube 
and  transport/transfer  them  to  a  gas 
chromatograph  (GC)  equipped  with  a 
chromatographic  column  to  separate  the 
VOCs  and  a  detector  to  determine  the 
quantity  of  target  VOCs. 

2.1.5  Gaseous  or  liquid  calibration 
standards  loaded  onto  the  sampling  ends  of 
clean  sorbent  tubes  must  be  used  to  calibrate 
the  analytical  equipment. 

2.1.6  This  method  requires  the  use  of 
field  blanks  to  ensure  sample  integrity 
associated  with  shipment,  collection,  and 
storage  of  the  passive  samples.  It  also 
requires  the  use  of  field  duplicates  to  validate 
the  sampling  process. 

2.1.7  At  the  end  of  each  sampling  period, 
the  ])assivo  samples  are  c:ollected,  sealed,  and 
.shi])])od  to  a  laboratory  for  analysis  of  targ(i1 
VOCs  by  thermal  desorption  gas 
i:hromalogra))hy,  as  de.scriljed  in  Method 
32.5U. 

2.2  Applicnlion  of  I hlfiisive  Soinpliii)’. 

2.2.1  ‘I'his  method  reijiiii'es  deploymeiit  of 

passive  sampling  tubes  on  the  facility 
lenceline  or  property  lionndaries  and 
cidleclion  ol  local  ineteorolopjcid  data.  It  may 
be  n.sed  to  (htleiniine  avera)>,e  concentration 
ol  V(  )(  !  at  a  ta(  ility  teiK.eline  nr  property 
boinidarie.s  nsiii)’  time  inte|>rated  pa.s.sive 
sampimi;  (Iteleiem.e  2). 

2  2  2  (  !ol lei  t  nip,  .sain pies  and 

iiieteoi olopical  data  at  piopiensively  hip, bet 
beipiencies  may  be  employed  to  lesolve 
sboitei  teim  concent  lat  ion  I  but  out  lom.  and 
wind  I  Olid  it  ions  t  bat  i  oiild  i  nt  lodiii  e 
iiitei  lei  nip,  eme.sioiis  bom  otliei  somies 

2.  2.  !t  Mil.',  jiassive  siimplmp,  nietliod 
piovides  a  low  i  ost  iippioai  li  to  si  leeninp,  ol 
bipitive  III  inea  emisi.ions  i  onipined  to  active 
samplmp,  nietliods  tbat  me  liased  on  pmiiped 
.•.oibent  tnlies  III  t  line  wei)>,lited  a  vei  iip,e 
cam.'. till  sampliii)',. 

2  2  2  I  Additional  pa.'..',ive  samplmp,  tube.', 
may  be  deployed  at  dilleient  distances  bom 
the  lacility  piopeity  boimdaiy  or  bom  tbe 
p,eoniet I  ic  centei  ol  tbe  liip,it i  ve  emis.'.ion 
.'.onrce. 

2. 2. 3. 2  Additional  nieteorolop,ical 
measn lenient.';  may  also  be  collected  as 


needed  to  perform  preliminary  gradient- 
based  assessment  of  the  extent  of  the 
pollution  plume  at  ground  level  and  the 
effect  of  “background”  sources  contributing 
to  airborne  VOC  concentrations  at  the 
location. 

2.2.4  Time-resolved  concentration 
measurements  coupled  with  time-resolved 
meteorological  monitoring  may  be  used  to 
generate  data  needed  for  source 
apportionment  procedures  and  mass  flux 
calculations. 

3.0  Definitions 

(See  also  Section  3.0  of  Method  325B.) 

3.1  Fenceline  means  the  property 
boundary  of  a  facility. 

3.2  Passive  sampler  (PS)  means  a  specific 
type  of  sorbent  tube  (defined  in  this  method) 
that  has  a  fixed  dimension  air  (diffusion)  gap 
at  the  sampling  end  and  is  sealed  at  the  other 
end. 

3.3  Passive  sampling  refers  to  the  activity 
of  quantitatively  collecting  VOC  on  sorbent 
tubes  using  the  process  of  diffusion. 

3.4  PSi  is  the  annual  average  for  all  PS 
concentration  results  from  location  i. 

3.5  PSi3  is  the  set  of  annual  average 
concentration  results  for  PSi  and  two  sorbent 
tubes  nearest  to  the  PS  location  i. 

3.6  PSip  is  the  concentration  from  the 
sorbent  tube  at  location  i  for  the  test  period 
or  episode  p. 

3.7  Retention  volume  is  the  maximum 
mass  of  VOC  that  can  be  collected  before  the 
capacity  of  the  sorbent  is  exceeded  and  back 
diffusion  of  the  VOC  from  the  tube  occurs. 

3.8  Sampling  episode  is  tbe  length  of 
time  each  passive  sampler  is  exposed  during 
field  monitoring.  The  sampling  episode  for 
this  method  is  14  days. 

3.9  Sorbent  tube  (Also  referred  to  as  tube, 
PS  tube,  sorbent  tube,  and  sampling  tube)  is 

a  stainless  steel  or  inert  coated  stainless  steel 
tube.  Standard  P.S  tube  dimensions  for  this 
method  are  3.5-im:li  (85)  mm)  long  x  0.25- 
iiich  (6.4  inm)  o.d.  stainless  steel  tulies  with 
an  i.d.  off)  mm,  a  ero.ss-sectional  area  of  19.6 
nim^  ami  an  air  gap  of  15  inm.  The  central 
porlion  ol  the  lube  is  packed  with  solid 
iidsoihenl  nialerial  contained  lielween  2  x 
too  mesh  sliiiidess  steel  g,an/.es  and 
till iiiiiiated  with  a  dilliision  cap  at  the 
.'.aiiipl ill)',  end  ol  the  tiiliii.  rhiise  axial  passive 
.sain piers  are  installed  nnder  a  piotective 
liiiiid  ilnrini'  lield  de|iloynient 

Note:  (  da.'is  and  glass  |oi  liised  silica  | 
lined  stainless  .‘.teel  sialient  tnlies  (tyjiii  ally 
4  niei  I  d  I  aie  also  aviiiliilile  in  vaiiiiiis 
leni'tlis  to  Sint  dilleient  nial'es  ot  tlieinial 
ilesiii  pt  Hill  ei|ii I pnient .  lint  these  aie  laiely 
used  III!  passive  i.ainplini'  liei  aiise  it  i.'.  iiiiiie 
ilillii  nit  to  adei|nately  deline  the  dithisive  an 
|',a|i  III  I’hiss  III  glass  line  tnhing,  .‘>ni  h  Inhes 
me  nut  lei  iininiended  lie  tin.',  niethiid 

4.0  Saiiipliiig,  Intel  leieiM  i'N 

4  I  t. cncn// /n/ci/c/cnrc.'.  I’assive  tnhe 
sanipleis  .'.hiinid  he  sited  at  a  distani  e 
heyiind  the  ndhieni  e  id  pnssihle  nh.'.tini  tinns 
sill  h  as  tiees,  walls,  ni  hmhling,s  at  the 
ninnitoring,  site.  (  leneral  g,nidani  e  Ini  sitiii)', 
can  he  Inimd  in  hl'A  4!i4/ll  t  !l  (lll.'t,  Oiiality 
A  SSI  I  III  III  :e  I  la  ml  hook  lor  A  ir  I’lil  hit  ion 
Mea.'.nrenient  .‘>yslenis,  Voinnie  II;  Anihient 
A  ir  ( Inn  I  it  y  Mon  i  lor  in)’,  I’ ro)  >,111111,  May  21)  I  .'t 


(Reference  3)  (incorporated  by  reference — see 
§  63.14).  Complex  topography  and  physical 
site  obstructions,  such  as  bodies  of  water, 
hills,  buildings,  and  other  structures  that  may 
prevent  access  to  a  planned  PS  location  must 
be  taken  into  consideration.  You  must 
document  and  report  siting  interference  with 
the  results  of  this  method. 

4.2  Background  Interference.  Nearby  or 
upwind  sources  of  target  emissions  outside 
the  facility  being  tested  can  contribute  to 
background  concentrations.  Moreover, 
because  passive  samplers  measure 
continuously,  changes  in  wind  direction  can 
cause  variation  in  the  level  of  background 
concentrations  from  interfering  sources 
during  the  monitoring  period.  This  is  why 
local  meteorological  information,  particularly 
wind  direction  and  speed,  is  required  to  be 
collected  throughout  the  monitoring  period. 
Interfering  sources  can  include  neighboring 
industrial  facilities,  transportation  facilities, 
fueling  operations,  combustion  sources, 
short-term  transient  sources,  residential 
sources,  and  nearby  highways  or  roads.  As 
PS  data  are  evaluated,  the  location  of 
potential  interferences  with  respect  to  PS 
locations  and  local  wind  conditions  should 
be  considered,  especially  when  high  PS 
concentration  values  are  observed. 

4.3  Tube  Handling.  You  must  protect  the 
PS  tubes  from  gross  external  contamination 
during  field  sampling.  Analytical  thermal 
desorption  equipment  used  to  analyze  PS 
tubes  must  desorb  organic  compounds  from 
the  interior  of  PS  tubes  and  excludes 
contamination  from  external  sampler 
surfaces  in  the  analytical /sample  flow  path. 

If  the  analytical  equipment  does  not  comply 
with  this  requirement,  you  must  wear  clean, 
white,  cotton  or  powder-free  nitrile  gloves  to 
handle  sampling  tubes  to  prevent 
contamination  of  tbe  external  sampler 
surfaces.  Sampling  tubes  must  be  capped 
with  two-piece,  bra.ss,  0.25  inch,  long-term 
storage  cajis  fitted  with  combined 
)iolytetrafinoro(ilhylene  feiTiiles  (.see  .Section 
6.1  and  Method  32511)  to  prevent  ingress  of 
aii'honie  conlainiiiants  outside  the  .Siiiii|iliiig 
jieriod.  When  not  being  used  tor  field 
iiioniloi'ing,  the  cii|i|ie(l  liilies  iiiiisl  he  stored 
ill  ii  clean,  air  light,  shi|iping  container  to 
pritveiil  the  colliiclioii  ol  V(  )( !s  (see  .Section 
(.  4.2  ot  Melhoil  32!. It). 

4.4  1.(11  til  Wciillici  ( 3iiiililii)n!.  mill 
Airhiii  im  I’liilii  iiliili-;..  Allliiiii)’,li  nil  !.|.i!iiils 
inn  a  1  iiiisiraiiil  tin  iiiaiiy  li.iiiis  ol  jiassive 
.'.am jilei s,  axial  liil.e  I'.'l  ilevices  have  such  a 
slow  iiilieieiil  iijiliif  e  lale  that  they  me 
laij’ely  iiiiiiiiiiie  In  these  ellects  (Xelei eiices 
').!.)  I’lissive  saiiijileis  iiiiisl  iievei  I  helens  he 
ilejilnyeil  iiiiitei  iii.ii  em  it  I  iii)’  went  hei  j.i  i.i.l 
hill. its  III  nil iilei ale  the  ellei  t  nl  liii  iil  wealhei 
I  iinihtioiis  sill  h  as  .'lolin  healiii)’  and  laiii 

I  he  I  iivei  niiisl  iiiit  iiiijiede  the  ni|’,iess  iil 
anihieiil  an  !  lam  jil III)’  Inhes  shimid  also  he 
inieiilaled  veitii  ally  and  |iiinitni)’, 
ili.wii win ds,  to  mniimi/.e  ai  1  nmnlatioii  ol 
j.ai I II  n  lutes 

4  !.  'I'riiipciiiliiii-  I  he  noi  mid  will  k  I II)’, 
iaii)’,e  tin  held  ’.aiiijiliii)’  loi  .’.oiheiit  j.ackiii)’, 
is  II  4(1 '  ( i  I Kelereiices  6,7).  Note  that  mo.'. I 
jiiihli.'.hed  jias.’.ive  iijilake  lale  (lain  tor 
sorheiit  Inhes  i.'.  ijimled  at  2.11 "( i.  Note  also 
that,  as  a  roii)’,h  )’,iiide,  an  increase  in 
tenijieiatiire  ol  t(l"( !  will  reduce  the  retention 
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volume  (i.e.,  collection  capacity)  for  a  given 
analyte  on  a  given  sorbent  packing  by  a  factor 
of  2,  but  the  uptake  rate  will  not  change 
significantly  (Reference  4). 

5.0  Safety 

This  method  does  not  purport  to  include 
all  safety  issues  or  procedures  needed  when 
deploying  or  collecting  passive  sampling 
tubes.  Precautions  typical  of  field  air 
sampling  projects  are  required.  Tripping, 
falling,  electrical,  and  weather  safety 
considerations  must  all  be  included  in  plans 
to  deploy  and  collect  passive  sampling  tubes. 

0.0  Sampling  Equipment  and  Supplies,  and 
Pre-Deployment  Planning 

This  section  describes  the  equipment  and 
supplies  needed  to  deploy  jinssive  sampling 
monitoring  etjuijnnent  at  n  facility  fenceline 
or  ])roj)erty  boundary.  Details  of  the  jjassivc! 
sam])ling  tubes  themselves  and  (!(|uij)meiit 


required  for  subsequent  analysis  are 
described  in  Method  325B. 

6.1  Passive  Sampling  Tubes.  The 
industry  standard  PS  tubes  used  in  this 
method  must  meet  the  specific  configuration 
and  preparation  described  in  Section  3.0  of 
this  method  and  Section  6.1  of  Method  325B. 

Note:  The  use  of  PS  tubes  packed  with 
various  sorbent  materials  for  monitoring  a 
wide  variety  of  organic  compounds  in 
ambient  air  has  been  documented  in  the 
literature  (References  4-10).  Other  sorbents 
that  may  be  used  in  standard  passive 
sampling  tubes  for  monitoring  additional 
target  compound(s)  once  their  uptake  rate 
and  performance  has  been  demonstrated 
following  procedures  in  Addendum  A  to 
Method  325B.  Guidance  on  sorbent  selectifm 
can  also  be  obtained  from  relevant  national 
and  international  standard  methods  such  as 
A.STM  1)6196-03  (2009)  (Reference  14) 
(inc()r))orated  by  reference — secs  (i()3.14)  and 


ISO  16017-2:2003  (Reference  13) 
(incorporated  by  reference — see  §  63.14). 

6.2  Passive  or  Diffusive  Sampling  Cap. 
One  diffusive  sampling  cap  is  required  per 
PS  tube.  The  cap  fits  onto  the  sampling  end 
of  the  tube  during  air  monitoring.  The  other 
end  of  the  tube  remains  sealed  with  the  long¬ 
term  storage  cap.  Each  diffusive  sampling  cap 
is  fitted  with  a  stainless  steel  gauze,  which 
defines  the  outer  limit  of  the  diffusion  air 

gap- 

6.3  Sorbent  Tube  Protection  Cover.  A 
simple  weatherproof  hood,  suitable  for 
protecting  passive  sampling  tubes  from  the 
worst  of  the  weather  (see  Section  4.4) 
consists  of  an  inverted  cone/funnel 
constructed  of  an  inert,  non-outgassing 
material  that  fits  over  the  diffusive  tube,  with 
the  open  (sampling)  end  of  the  tube 
])rf)jecting  just  below  tlu!  coiu;  o])(ining.  An 
exain])le  is  shown  in  Pignre  (i.l  (Adajjted 
from  Itefeniiice  13). 


with 


Figure  6.1.  PS  Tube  with  Weather  Protector 


6.4  Thermal  l)(;sor))lion  Aj)paratus.  If  the 
analytical  thermal  desorber  that  will 
.subsequently  be  used  to  analyze  the  passive 
.sampling  tuljes  does  not  meet  the 
requirement  to  exclude  outer  surface 
c:ontaminants  from  the  sample  flow  path  (see 
.Section  6.6  of  Method  325B),  then  clean, 
white,  cotton  or  powder-free  nitrile  gloves 
must  be  used  for  handling  the  passive 
sampling  tubes  during  field  deployment. 

6.5  Sorbent  Selection.  Sorbent  tube 
configurations,  sorbents  or  other  VOC  not 
listed  in  this  method  must  be  evaluated 
according  to  Method  325B,  Addendum  A  or 
ISO  16017-2:2003  (Reference  13) 
(incorporated  by  reference — see  §  63.14).  The 
supporting  evaluation  and  verification  data 
described  in  Method  325B,  Addendum  A  for 
configurations  or  compounds  different  from 
the  ones  described  in  this  method  must  meet 


the  performance  re(|iiir(!meiits  of  Method 
325A/B  and  mu.st  bo  submitted  with  the  test 
])lan  for  your  measurement  ])rogram. 

7.0  Reagents  and  Standards 

No  reagents  or  standards  are  needed  for  the 
field  deployment  and  collection  of  passive 
sampling  tubes.  Specifications  for  sorbents, 
gas  and  liquid  phase  standards,  preloaded 
standard  tubes,  and  carrier  gases  are  covered 
in  Section  7  of  Method  325B. 

8.0  Sample  Deployment,  Recovery,  and 
Storage 

Pre-deployment  and  planning  steps  are 
required  before  field  deployment  of  passive 
sampling  tubes.  These  activities  include  but 
are  not  limited  to  conducting  a  site  visit, 
determining  suitable  and  required 


monitoring  locations,  and  determining  the 
monitoring  frequency  to  be  used. 

8.1  Conducting  the  Site  Visit. 

8.1.1  Determine  the  size  and  shape  of  the 
facility  footprint  in  order  to  determine  the 
required  number  of  monitoring  locations. 

8.1.2  Identify  obstacles  or  obstructions 
(buildings,  roads,  fences),  hills  and  other 
terrain  issues  (e.g.,  bodies  of  water  or  swamp 
land)  that  could  interfere  with  air  parcel  flow 
to  the  sampler  or  that  prevent  reasonable 
access  to  the  location.  You  may  use  the 
general  guidance  in  Section  4.1  of  this 
method  during  the  site  visit  to  identify 
sampling  locations.  You  must  evaluate  the 
placement  of  each  passive  sampler  to 
determine  if  the  conditions  in  this  section  are 
met. 

8.1.3  Identify  to  the  extent  possible  and 
record  potential  off-site  source  interferences 
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(e.g.,  neighboring  industrial  facilities, 
transportation  facilities,  fueling  operations, 
combustion  sources,  short-term  transient 
sources,  residential  sources,  nearby 
highways). 

8.1.4  Identify  the  closest  available 
meteorological  station.  Identify  potential 
locations  for  one  or  more  on-site  or  near-site 
meteorological  station(s)  following  the 
guidance  in  EPA-454/B-08-002,  Quality 
Assurance  Handbook  for  Air  Pollution 
Measurement  Systems,  Volume  IV: 
Meteorological  Measurements,  Version  2.0 
(Final),  March  2008  (Reference  11) 
(incorporated  by  reference — see  §63.14). 

8.2  Determining  Sampling  Locations 
{Hefe.renc.es  2,  3). 

8.2.1  rb(i  number  and  jjlaceimnil  of  the 
|)a.ssiv(!  .samplers  depends  on  the  size,  tlie 
sliape  of  the  facility  hiotprint  or  the  linear 
distance  around  tlie  facility,  and  the 
|)roxiinity  of  (unission  sources  near  tins 
properly  boundaries.  Aerial  |)liotogi'a|)lis  or 
site  maps  may  be  used  to  deleiinine  the  size 
(aci'eage)  and  sha|>e  (d  the  lacilily  or  the 
long, III  ol  the  honndarv.  You  will  place 
passive  samplers  on  the  lacilily  pro|ierly 
lionndary  al  dillereni  angjes  circling  the 
g.eomeli'ic  cenler  of  the  lacilily  based  on  the 


size  of  the  area  (or  subarea)  or  at  different 
distances  based  on  the  size  and  boundary 
length  of  the  facility. 

Note:  In  some  instances,  permanent  air 
monitoring  stations  may  already  be  located  in 
close  proximity  to  the  facility.  These  stations 
may  be  operated  and  maintained  by  the  site, 
or  local  or  state  regulatory  agencies.  If  access 
to  the  station  is  possible,  a  PS  may  be 
deployed  adjacent  to  other  air  monitoring 
instrumentation.  A  comparison  of  the 
pollutant  concentrations  measured  with  the 
PS  to  concentrations  measured  by  site 
instrumentation  may  be  used  as  an  optional 
data  cjuality  indicator  to  assess  the  accuracy 
ofl\S. 

8.2.2  Option  1  for  Determining  Sampling 
Locations. 

8.2.2. 1  For  facilities  with  a  regular 
(circular,  triangular,  rectangidar,  or  s(|uare) 
sha])e,  determine  Ihe  geogrii])hic  center  of  the 
facility. 

8. 2. 2. 1.1  For  regularly  shaped  facilities 
with  an  area  of  less  than  or  eipial  to  7.611 
acres,  measure  angles  around  Ihe  cenler  point 
of  3(1  degrees  for  a  total  of  twelve  3(1  degree 
measiireinents. 

8.2.2. 1.2  For  i’eg,nlai'ly  shaped  facilities 
covering,  an  area  g,realer  than  7.'i()  acres  Iml 


less  than  or  equal  to  1,500  acres,  measure 
from  the  center  point  angles  of  20  degrees  for 
a  total  of  eighteen  20  degree  measurements. 
Figure  8.1  shows  the  monitor  placement 
around  the  property  boundary  of  a  facility 
with  an  area  between  750  and  1,500  acres. 
Monitor  placements  are  represented  with 
black  dots  along  the  property  boundary. 

8. 2. 2. 1.3  For  facilities  covering  an  area 
greater  than  1,500  acres,  measure  angles  of  15 
degrees  from  the  center  point  for  a  total  of 
twenty-four  15  degree  measurements. 

8. 2. 2. 1.4  Place  samplers  securely  on  a 
pole  or  supporting  structure  at  1.5  to  3  meters 
above  ground  level  at  each  point  just  beyond 
the  intersection  whore  the  measured  angle 
intersects  the  property  boundary. 

8. 2. 2. 1.5  Extra  samjilers  must  be  jilaced 
near  known  sources  of  VOds  at  the  test 
facility.  In  the  cas(t  that  a  potential  emission 
sourc(!  is  within  50  meters  of  the  j)roperty 
boundary  and  the  source  location  is  between 
two  monitors,  measure  Ihe  distance  (x) 
between  the  two  monitors  and  place  anolhei' 
monitor  halfway  between  (x/2)  the  two 
monitors.  For  example,  in  Figure  8. 1  Ihe 
facility  added  lliiiie  additional  monilcas  (/.c.. 
light  shaded  sampler  locali(ais)  to  provide 
snificieni  coveiage  of  idl  aiea  sources. 
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Refinery  (20%  Angle) 

Note:  Shaded  sources  are  within  50  meters  of  the  property  boundary 
and  are  located  between  two  monitors.  Additional  coverage  required 
by  this  method  was  accomplished  by  placing  the  monitors  halfway 
between  two  existing  monitors. 


Figure  8.1. 


Facility  with  a  Regular  Shape 
Acres  in  Area 


Between  750  and  1,500 


8. 2. 2. 2  For  irregularly  shaped  facilities, 
divide  the  area  into  a  set  of  connecting 


subarea  circles,  triangles  or  rectangles  to 
determine  sampling  locations.  The  subareas 


must  be  defined  such  that  a  circle  can 
reasonably  encompass  the  subarea.  Then 


:i7or>o 
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Figure  8.2.  Facility  Divided  into  Three  Subareas 


8.2. 2. 2. 2  If  a  subarea  is  greater  than  750 
acres  but  less  than  or  equal  to  1,500  acres 
(e.g.,  Figure  8.3),  measure  angles  of  20 
degrees  from  the  center  point  for  a  total  of 
eighteen  20  degree  measurements. 

8. 2. 2. 2. 3  If  a  subarea  is  greater  than  1,500 
acres,  measure  angles  of  15  degrees  from  the 


center  for  a  total  of  twenty-four  15  degree 
measurements. 

8. 2. 2. 3  Locate  each  sampling  point  just 
beyond  the  intersection  of  the  measured 
angle  and  the  outer  property  boundary. 

8. 2. 2. 4  Sampling  sites  are  not  needed  at 
the  intersection  of  an  inner  boundary  with  an 


adjacent  subarea.  The  sampling  location  must 
be  sited  where  the  measured  angle  intersects 
more  than  one  point  along  the  subarea’s  outer 
boundary. 


iMMlri'iil  /  V(il.  '/*),  No.  I  ^T)  /  Moiuliiy,  |iiiu!  ;U),  2014  /  I’roposod  Kiiliis 
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Figure  8.3.  Facility  Divided  into  Two  Subareas 


8.2.3  Option  2  for  Determining  Sampling 
Locations. 

8.2. 3.1  For  facilities  with  a  boundary 
length  of  less  than  24,000  feet,  a  minimum 
of  twelve  sampling  locations  evenly  spaced 
±10  percent  of  the  location  interval  is 
required. 


8.2.3. 2  For  facilities  with  a  boundary 
length  greater  than  24,000  feet,  sampling 
locations  are  spaced  2,000  ±250  feet  apart. 

8. 2. 3. 4  Place  samplers  securely  on  a  pole 
or  supporting  structure  at  1.5  to  3  meters 
above  ground  level. 

8. 2. 3. 5  Extra  samplers  must  be  placed 
near  known  sources  of  VOCs  at  the  test 
facility.  In  the  case  that  a  potential  emission 


source  is  within  50  meters  of  the  property 
boundary  and  the  source  location  is  between 
two  monitors,  measure  the  distance  (x) 
between  the  two  monitors  and  place  another 
monitor  halfway  between  (x/2)  the  two 
monitors.  For  example,  in  Figme  8.4,  the 
facility  added  three  additional  monitors  (i.e., 
light  shaded  sampler  locations)  to  provide 
sufficient  coverage  of  all  area  sources. 
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Note:  Shaded  sources  are  within  50  meters  of  the  property  boundary 
and  are  located  between  two  monitors.  Additional  coverage  required 
by  this  method  was  accomplished  by  placing  the  monitors  halfway 
between  two  existing  monitors. 


Figure  8.4.  Facility  with  a  Boundary  Length  of  24,000 

feet 


8.3  Siting  a  Meteorological  Station.  A 
clodicatod  meteorological  station  is  required 
at  or  near  the  facility  you  ore  monitoring.  A 
number  of  commercially  available 
meteorological  stations  can  be  used. 
Information  on  meteorological  instruments 
can  he  found  in  bPA— 4.'>4/K-99-()()5, 
Meteorological  Monitoring  tbiidonce  f(»r 
Kegulatory  Modeling  Aj)j)lications,  I’csbruary 
2()(){)  (Keleniiice  11)  (in(:ori)orated  l)y 
relerence  -see  l^(i3.14).  .Some  important 
coiisichnations  for  siting  oi  iiKiteorological 
stations  are  detailed  below. 

8.3.1  iMace  meteorological  stations  in 
locations  that  re|)i'e.senl  conditions  allecling 
the  tiansporl  and  dis|)ersion  oi  |)ollulanls  in 
the  area  of  interest.  ( iom|)lex  terrain  may 
recpiire  the  ii.se  of  more  than  one 
meteorological  station. 

It. 3.2  Deploy  wind  instruments  ov(!r  hsvel, 
o|)en  terrain  at  a  height  of  1(1  meters.  If 
jiossihle,  locate  wind  instruments  at  a 
distance  away  from  nearby  structures  that  is 
e(|ual  to  at  least  10  tiimis  the  height  of  the 
structure. 

8.:t.3  Protect  meteorological  inslruments 
from  thermal  radiation  and  adec|uately 
ventilate  thetn  using  as))irat()d  shicdds.  The 
temjMiraturo  sensor  must  he  located  at  a 
distance  away  from  any  nearby  structures 
that  is  equal  to  at  lea.st  four  times  the  height 
of  the  .stnicture.  Temperature  sensors  must  be 
located  at  least  30  meters  from  large  paved 
areas. 

8.3.4  Collect  and  record  meteorological 
data,  including  wind  speed,  wind  direction, 
and  temperature  and  average  data  on  an 
hourly  basis.  Collect  daily  unit  vector  wind 
direction  data  plus  average  temperature  and 
barometric  pressure  measurements  of  the 


sampled  air  to  enable  calculation  of 
concentrations  at  standard  conditions. 

8.3.5  Identify  and  record  the  location  of 
the  meteorological  station  by  its  CfPS 
c:oordinnte. 

8.4  Monitoring  Frequency. 

8.4.1  .Sam])le  collection  may  be 
lanformed  for  ))eriods  from  48  hours  uj)  to  14 
days. 

8.4.2  A  site  screening  protocol  that  meets 
method  nxpiirements  may  be  ))erformed  by 
collecting  sanq)le.s  for  a  year  where  (tach  i*.S 
accumulates  V( )( i  for  a  14-day  sampling 
period.  .Study  residts  are  accumulated  for  tlu! 
sampling  periods  (typically  2(>)  over  the 
conr.se  (d  one  cahmdar  year.  The  sam|iling 
lubes  iimsl  be  changed  at  ap|>i'oximal(dy  dit; 
same  lime  of  day  at  each  of  the  monitoring 
sites. 

8. . 5  Fassive  Sampler  t )<q)lovnienl . 

8. . 5.1  Clean  (conditioned)  sorixnd  lubes 
must  be  ))repared  and  packaged  by  the 
laboratory  as  descrilxal  in  Method  .'I25l<  and 
must  be  de))loy(Ml  for  sampling  within  ,31) 
days  of  conditioning. 

8.5.2  Allow  the  luixjs  to  (xpdlibral(!  with 
ambient  tcunjierature  (ap|)roximately  30 
minutes  to  1  hour)  at  the  monitoring  loodion 
b(!foro  removing  them  from  their  storage/ 
shipj)ing  container  for  .samj)le  collection. 

8.5.3  If  there  is  any  risk  that  the 
analytical  e(|uipment  will  not  meet  the 
requirement  to  exclude  contamination  on 
outer  tube  surfaces  from  the  sample  flow 
path  (see  Section  6.6  of  Method  325B), 
.sample  handlers  must  wear  clean,  white, 
cotton  or  powder-free  nitrile  gloves  during 
PS  deployment  and  collection  and 
throughout  any  other  tube  handling 
operations. 


8.5.4  Inspect  the  sampling  tubes 
immediately  prior  to  deployment,  linsurc 
that  they  are  intact,  securely  capjjed,  and  in 
good  c;ondition.  Any  su.spect  lidres  (e  g-, 
tubes  tbat  appear  to  have  leaked  sorbent) 
should  be  removed  from  the  samjjling  .set. 

8.5.5  .S(!curo  ])a.s.sive  sampleis  at  a  height 
of  1 .5  to  2  meters  above  ground  using  a  poUi 
or  ollnir  secuni  structure  at  (sach  sam))ling 
l(x:alion.  Oritnd  the  P.S  vertically  and  with 
the  sam|)ling  end  ))oinling  downwai'd  to 
avoid  ingress  of  |)ailiculale.s. 

Not<>:  l)n|)licide  sampling  assemblies  must 
be  de|)loyed  at  at  hxist  one  monitoring 
l(x:alion  during  ixicb  field  monitoring, 
exercis*!. 

8.5.6  Prol(x:l  the  P.S  li'om  rain  and 
excessive  wind  velocity  by  |)lacing  Ibem 
under  the  ly|)e  of  |)rotective  hood  described 
in  .Section  6.1. .3  or  e(|nivalent. 

8.5.7  Remove  tin;  storage  cap  on  the 
sampling  end  of  the  tube  and  r<!]>lace  it  with 
a  diffusive  sam|)ling  caj)  at  the  start  (d  the 
sam|)ling  |)(!riod.  Make  sure  the  diffusion  ca|) 
is  pro))erly  seated  and  slon;  the  removcxl 
sloragt!  c(q).s  in  tins  (!m|)ty  lidx!  .shi|)])ing 
container. 

8.5.8  Kticord  the  start  time  and  location 
delfdls  for  each  .sam])h!r  on  the  field  .samj)le 
(hda  shoot  (see  example  in  .Section  17.0.) 

8.5.9  Kxj)ose  the  sampling  tubes  for  the 
14-day  sampling  pririod. 

8.5.10  Field  blank  tubes  (.see  Section  9.3 
of  Method  325B)  are  .stored  outside  the 
shipping  container  at  representative 
sampling  locations  around  the  site,  but  with 
both  long-term  storage  caps  kept  in  place 
throughout  the  monitoring  exercise.  One 
field  blank  tube  is  required  for  every  10 
.sampled  tubes  on  a  monitoring  exercise.  No 
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less  than  two  field  blanks  should  be 
collected,  regardless  of  the  size  of  the 
monitoring  study.  Record  the  tube  number(s) 
for  tbe  field  blank(s)  on  the  field  sample  data 
sheet. 

8.6  Sorbent  Tube  Recovery  and 
Meteorological  Data  Collection.  Recover 
deployed  sampling  tubes  and  field  blanks  as 
follows: 

8.6.1  After  the  sampling  period  is 
complete,  immediately  replace  the  diffusion 
end  cap  on  each  sampled  tube  with  a  long¬ 
term  storage  end  cap.  Tighten  the  seal 
securely  by  hand  and  then  tighten  an 
additional  quarter  turn  with  an  appropriate 
tool.  Record  the  stop  date  and  time  and  any 
additional  relevant  information  on  the 
sample  data  sheet. 

8.6.2  Place  the  sampled  tubes,  together 
with  the  field  blanks,  in  tbe  storage/shipping 
container.  Label  the  storage  container,  but  do 
not  use  paints,  markers,  or  adhesive  labels  to 
identify  the  tubes.  TD-compatible  electronic 
(radio  frequency  identification  (RFID))  tube 
labels  are  available  commercially  and  are 
compatible  with  some  brands  of  thermal 
desorber.  If  used,  these  may  be  programmed 
with  relevant  tube  and  sample  information, 
which  can  be  read  and  automatically 
transcribed  into  the  sequence  report  by  the 
TD  system. 

Note:  Sampled  tubes  must  not  be  placed  in 
the  same  shipping  container  as  clean 
conditioned  sampling  tubes. 

8.6.3  Sampled  tubes  may  be  shipped  at 
ambient  temperature  to  a  laboratory  for 
sample  analysis. 

8.6.4  Specify  whether  the  tubes  are  field 
blanks  or  were  ustsd  for  sampling  and 
document  relevant  information  for  each  tube 
using  a  (lhain  of  taistody  form  (se(!  exam])le 
in  .Sec;tion  17.0)  that  accom))anie.s  the 
sain])les  from  ])repai'atioii  of  the  tubes 
through  recei])t  for  analysis,  including  the 
following  information:  llni(|ue  tnhe 
identification  numhers  for  each  sampled 
tube;  the  dale,  lime,  and  location  code  for 
each  I’.S  placement;  the  dale,  lime,  and 
local  ion  code  ior  each  l',S  recovery;  the  ( il’,S 
r(!fei'ence  for  each  sampling  location;  the 
uui(|ue  idenlihcalion  iiumher  of  the 


/'.V, 

Where: 

I’,Si  =  Annual  average  for  location 
I’.S,|,  =  .Sampling  period  spticific 

concentration  from  Mcilhod  32.')n. 
i  =  Location  of  pa.ssive  sam])ler  (0  to  3()l)'’). 
j)  =  The  sam|)ling  period. 

N  =  'I’he  numher  of  sampling  periods  in  the 
year  [e.g.,  for  14-day  sampling  periods, 
from  1  to  26). 

Note:  I'Sip  is  a  function  of  sampling 
location-specific  factors  such  as  the 
contribution  from  facility  sources,  unusual 
localized  meteorological  conditions, 
contribution  from  nearby  interfering  sources, 
the  background  caused  by  integrated  far-field 
sources  and  measurement  error  due  to 


duplicate  sample  (if  applicable):  and 
problems  or  anomalies  encountered. 

8.6.5  If  the  sorbent  tubes  are  supplied 
with  electronic  (e.g.,  RFID)  tags,  it  is  also 
possible  to  allocate  a  sample  identifier  to 
each  PS  tube.  In  this  case,  the  recommended 
format  for  the  identification  number  of  each 
sampled  tube  is  AA-BB-CC-DD-VOC, 
where: 

AA  =  Sequence  number  of  placement  on 
route  (01,  02,  03  .  .  .) 

BB  =  Sampling  location  code  (01,  02,  03  .  .  .) 
CC  =  14-day  sample  period  number  (01  to  26) 
DD  =  Sample  code  (SA  =  sample,  DU  = 
duplicate,  FB  =  field  blank) 

VOC  =  3-letter  code  for  target  compound(s) 
(e.g.,  BNZ  for  benzene  or  BTX  for 
benzene,  toluene,  and  xylenes) 

Note:  Sampling  start  and  end  times/dates 
can  also  be  logged  using  RFID  tube  tags. 

8.6.6  Collect  daily  unit  vector  wind 
direction  data  plus  average  temperature  and 
barometric  pressure  measiu'ements  to  enable 
calculation  of  concentrations  at  standard 
conditions.  You  must  supply  this 
information  to  the  laboratory  with  the 
samples. 

9.0  Quality  Control 

9.1  Most  quality  control  checks  are 
carried  out  by  the  laboratory  and  associated 
requirements  are  in  Section  9.0  of  Method 
325B,  including  requirements  for  laboratory 
blanks,  field  blanks,  and  duplicate  samples. 

9.2  Evaluate  for  potential  outliers  the 
laboratory  results  for  neighboring  sampling 
tubes  collected  over  the  same  time  period.  A 
potential  outlier  is  a  result  for  which  one  or 
more  PS  tube  does  not  agree  with  the  trend 
in  residls  shown  by  neighbtiring  PS  tube.s — 
particidarly  when  data  from  those  locations 
liavi!  been  more  consistent  during  j)revious 
sain])liiig  ])eriods.  Accidentid  contamination 
by  the  .sam))le  handler  must  be  documented 
before  any  result  can  be  eliminated  as  an 
outlier.  Rare  but  jiossible  exam|)les  of 
contamination  include  loose  or  missing 
storage  caps  or  contaminated  storage/ 
sbi|)ping  containers.  Keview  data  b'om  the 
same  and  neighboring  monitoring  locations 
toi'  llie  snlise(pieiil  sampling  jieriods.  It  the 
anomabins  residl  is  not  i'e|)ealed  lorlliat 


deployment,  handling,  siting,  or  analytical 
errors. 

1  2.2  l(lentilY  Sampling  l.ocalinns  of 
liileresl.  If  data  from  neighboring  sain|)ling 
locations  are  significantly  different,  then  you 
may  add  extra  .sain|)ling  points  to  isolate 
background  contributions  or  identify  facility- 
s])ecific  “hot  spots.” 

12.3  Kvahtate  Trends.  You  may  evaluate 
trends  and  patterns  in  the  PS  data  over 
multiple  sampling  episodes  to  determine  if 
elevated  concentrations  of  target  compounds 
are  due  to  operations  on  the  facility  or  if 
contributions  from  background  sources  are 
significant. 

12.3.1  Obtain  meteorological  data 
including  wind  speed  and  wind  direction  or 


monitoring  location,  the  episode  can  be 
ascribed  to  transient  contamination  and  the 
data  in  question  must  be  flagged  for  potential 
elimination  from  the  dataset. 

9.3  Duplicates  and  Field  Blanks. 

9.3.1  Collect  at  least  one  co-located/ 
duplicate  sample  for  every  10  field  samples 
to  determine  precision  of  the  measurements. 

9.3.2  Collect  at  least  two  field  blanks 
sorbent  samples  per  sampling  period  to 
ensure  sample  integrity  associated  with 
shipment,  collection,  and  storage.  You  must 
use  the  entire  sampling  apparatus  for  field 
blanks  including  unopened  sorbent  tubes 
mounted  in  protective  sampling  hoods.  The 
tube  closures  must  not  be  removed.  Field 
blanks  must  be  placed  in  two  different 
quadrants  (e.g.,  90  °  and  270  °)  and  remain  at 
the  sampling  location  for  the  sampling 
period. 

10.0  Calibration  and  Standardization 

Follow  the  calibration  and  standardization 
procedures  for  meteorological  measurements 
in  EPA— 454/B-08-002,  Quality  Assurance 
Handbook  for  Air  Pollution  Measurement 
Systems,  Volume  IV:  Meteorological 
Measurements,  Version  2.0  (Final),  March 
2008  (Reference  11)  (incorporated  by 
reference — see  §63.14).  Refer  to  Method 
325B  for  calibration  and  standardization 
procedures  for  analysis  of  the  passive 
sampling  tubes. 

1 1 .0  Analytical  Procedures 

Refer  to  Method  325B,  which  provides 
details  for  the  preparation  and  analysis  of 
sampled  passive  monitoring  tubes 
(prej)oration  of  sampling  tube.s,  .shij)ment  and 
storage  of  exj)o.sed  .samj)ling  tubes,  and 
analysis  of  .sam])liiig  t\d)es). 

12.0  Data  Analysis,  Calculations  and 
l)oc:uinentalion 

12.1  Calculate  Annual  Average  Feneeline 
Caneeniralian.  Alter  a  year’s  worth  of 
sam|iliiig  at  tlie  facility  leiiceliiie  (for 
exain|)le,  26  l4-(lay  sain|)les),  the  average 
(I’.S,)  can  1)11  calculated  lor  any  s|iecified 
pei'iod  at  eacli  I’.S  location  using  l'i(|nalion 
12.1. 


12.1 


unit  vector  wind  data  Iroin  tbe  on-site 
ineleorological  station.  I  t.se  Ibis 
meteorological  data  to  delerndne  tbe 
|)revinling  wind  direction  and  speed  during 
the  periods  of  elevated  concentrations. 

12.3.2  As  an  o])tion  you  may  perform 
j)reliminary  back  trajectory  calcidations 
{http :/ /ready. arl.noaa .gov /I / Y SPLIT. ph p )  t o 
aid  in  identifying  the  source  of  the 
background  contribution  to  elevated  target 
compound  concentrations. 

12.3.3  Information  on  published  or 
documented  events  on-  and  off-site  may  also 
be  included  in  the  associated  sampling 
episode  report  to  explain  elevated 
concentrations  if  relevant.  For  example,  you 
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would  describe  if  there  was  a  chemical  spill 
on  site,  or  an  accident  on  an  adjacent  road. 

12.3.4  Additional  monitoring  for  shorter 
periods  may  be  necessary  to  allow  better 
discrimination/resolution  of  contributing 
emission  sources  if  the  measured  trends  and 
associated  meteorology  do  not  provide  a  clear 
assessment  of  facility  contribution  to  the 
measured  fenceline  concentration. 

13.0  Method  Performance 

Method  performance  requirements  are 
described  in  Method  325B. 

14.0  Pollution  Prevention 

iReserved] 

15.0  Waste  Management 
[Reserved] 
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Method  325  A/B 


EXAMPLE  FIELD  TEST  DATA  SHEET  (FTDS) 

AND 

CHAIN  OF  CUSTODY 


I.  GENERAL  INFORMATION 

SITE  NAME: 


SITE  LOCATION  ADDRESS: 


CITY:  _ STATE:  _ _  ZIP: 

II.  SAMPLING  DATA 


Scunple 

ID 

(Tube) 

# 

Sorbent 

Sample 

or 

blank 

Start 

Date 

Start 

Time 

Stop 

Date 

Stop 

Time 

Location 

(gps) 

Ambient 
Temp . 

(°F) 

Barometric 

Pressure 
(in.  Hg) 

III.  CUSTODY  INFORMATION 


Time 
Time 

Sample  condition  upon  receipt: 

Analysis  Required: 

Comments : 


COLLECTED  BY:  _ 

Relinquished  to  Shipper  - 

Name:  _  Date: 

Received  by  Laboratory  - 
Name  Date: 


Figure  17.1.  Example  Field  Data  Form  and  Chain  of  Custody 
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Method  325B — Volatile  Organic  Compounds 
From  Fugitive  and  Area  Sources 

Sampler  Preparation  and  Analysis 

1.0  Scope  and  Application 

1.1  This  method  describes  thermal 
desorption/gas  chromatography  (TD/GC) 
analysis  of  volatile  organic  compounds 
(VOCs)  from  fugitive  and  area  emission 
.sources  collected  onto  sorbent  tubes  using 
passive  sampling.  It  could  also  be  applied  to 
the  TD/GC  analysis  of  VOCs  collected  using 
active  (pumped)  sampling  onto  sorbent  tubes. 
The  concentration  of  airborne  VOCs  at  or 
near  potential  fugitive-  or  area-emission 
sources  may  be  determined  using  this 
method  in  combination  with  Method  325A. 
Companion  Method  325A  (Sampler 
Deployment  and  VOC  Sample  Collection) 
describes  procedures  for  deploying  the 
sorbent  tubes  and  passively  collecting  VOCs. 

1.2  The  preferred  GC  detector  for  this 
method  is  a  mass  spectrometer  (MS),  but 
flame  ionization  detectors  (FID)  may  also  be 
used.  Other  conventional  GC  detectors  such 
as  electron  capture  (BCD),  photoionization 
(PID),  or  flame  photometric  (FPD)  may  also 
be  used  if  they  are  selective  and  sensitive  to 
the  target  compound(s)  and  if  they  meet  the 
method  performance  criteria  provided  in  this 
method. 

1.3  There  are  97  VOCs  listed  as 
hazardous  air  pollutants  in  Title  III  of  the 
Clean  Air  Act  Amendments  of  1990.  Many  of 
these  VOC  are  candidate  compounds  for  this 
method.  Compounds  with  known  uptake 
rates  for  Carbopack  X  or  equivalent  are  listed 
in  Table  12.1.  This  method  provides 
performance  criteria  to  demonstrate 
acceptable  performance  of  the  method  (or 
modifications  of  the  method)  for  monitoring 
a  given  compound  or  set  of  the  compounds 
listed  in  Table  12.1.  If  standard  passive 
sampling  tubes  are  packed  with  other 
sorbents  or  used  for  other  analytes  than  those 
listed  in  Table  12.1,  then  method 
performance  and  relevant  uptake  rates 
should  be  verified  according  to  Appendix  A 
to  this  method  unless  the  compound  or 
sorbent  has  already  been  validated  and 
reported  in  one  of  the  following  national/ 
international  standard  methods:  ISO  16017- 
2:2003(incorporated  by  reference — see 

§  63.14),  ASTM  D6196-03(2009) 

(incorporated  by  reference — see  §63.14),  or 
BS  EN  14662-4:2005  (incorporated  by 
reference — see  §  63.14),  or  in  the  peer- 
reviewed  open  literature. 

1.4  The  analytical  approach  using  TD/ 
GC/MS  is  based  on  previously  published 
EPA  guidance  in  Compendium  Method  TO- 
1 7  {http://www.epa.gov/ttnainti  1  / 
airtox.htTnlitcompendium]  (Reference  1), 
which  describes  active  (pumped)  sampling  of 
VOCs  from  ambient  air  onto  tubes  packed 
with  thermally  stable  adsorbents. 

1.5  Inorganic  gases  not  suitable  for 
analysis  by  this  method  include  oxides  of 
carbon,  nitrogen  and  sulfur,  ozone  (O3),  and 
other  diatomic  permanent  gases.  Other 
pollutants  not  suitable  for  this  analysis 
method  include  particulate  pollutants,  {i.e., 
fumes,  aerosols,  and  dusts),  compounds  too 
labile  (reactive)  for  conventional  GC  analysis, 
and  VOCs  that  are  more  volatile  than 
propane. 


2.0  Summary  of  Method 

2.1  This  method  provides  procedures  for 
the  preparation,  conditioning,  blanking,  and 
shipping  of  sorbent  tubes  prior  to  sample 
collection. 

2.2  Laboratory  and  field  personnel  must 
have  experience  of  sampling  trace-level 
VOCs  using  sorbent  tubes  (References  2,  5) 
and  must  have  experience  operating  thermal 
desorption/GC/multi-detector 
instrumentation. 

2.3  Key  steps  of  this  method  as 
implemented  for  each  sample  tube  include: 
Stringent  leak  testing  under  stop  flow, 
recording  ambient  temperature  conditions, 
adding  internal  standards,  purging  the  tube, 
thermally  desorping  the  sampling  tube, 
refocusing  on  a  focusing  trap,  desorping  and 
transferring/injecting  the  VOCs  from  the 
secondary  trap  into  the  capillary  GC  column 
for  separation  and  analysis. 

2.4  Water  management  steps  incorporated 
into  this  method  include:  (a)  selection  of 
hydrophobic  sorbents  in  the  sampling  tube; 

(b)  optional  dry  purging  of  sample  tubes  prior 
to  analysis;  and  (c)  additional  selective 
elimination  of  water  during  primary  (tube) 
desorption  (if  required)  by  selecting  trapping 
sorbents  and  temperatures  such  that  target 
compounds  are  quantitatively  retained  while 
water  is  purged  to  vent. 

3.0  Definitions 

(See  also  Section  3.0  of  Method  325A). 

3.1  Blanking  is  the  desorption  and 
confirmatory  analysis  of  conditioned  sorbent 
tubes  before  they  are  sent  for  field  sampling. 

3.2  Breakthrough  volume  and  associated 
relation  to  passive  sampling.  Breakthrough 
volumes,  as  applied  to  active  sorbent  tube 
sampling,  equate  to  the  volume  of  air 
containing  a  constant  concentration  of 
analyte  that  may  be  passed  through  a  sorbent 
tube  at  a  given  temperature  before  a 
detectable  level  (5  percent)  of  the  input 
analyte  concentration  elutes  from  the  tube. 
Although  breakthrough  volumes  are  directly 
related  to  active  rather  than  passive 
sampling,  they  provide  a  measure  of  the 
strength  of  the  sorbent-sorbate  interaction 
and  therefore  also  relate  to  the  efficiency  of 
the  passive  sampling  process.  The  best  direct 
measure  of  passive  sampling  efficiency  is  the 
stability  of  the  uptake  rate.  Quantitative 
passive  sampling  is  compromised  when  back 
diffusion  becomes  significant — i.e.,  when  the 
concentration  of  a  target  analyte  immediately 
above  the  sorbent  sampling  surface  no  longer 
approximates  to  zero.  This  causes  a  reduction 
in  the  uptake  rate  over  time.  If  the  uptake  rate 
for  a  given  analyte  on  a  given  sorbent  tube 
remains  relatively  constant — i.e.,  if  the 
uptake  rate  determined  for  48  hours  is 
similar  to  that  determined  for  7  or  14  days — 
the  user  can  be  confident  that  passive 
sampling  is  occurring  at  a  constant  rate.  As 

a  general  rule  of  thumb,  such  ideal  passive 
sampling  conditions  typically  exist  for 
analyte:sorbent  combinations  where  the 
breakthrough  volume  exceeds  100  L 
(Reference  4). 

3.3  Calibration  verification  sample. 

Single  level  calibration  samples  run 
periodically  to  confirm  that  the  analytical 
system  continues  to  generate  sample  results 
within  acceptable  agreement  to  the  current 
calibration  curve. 


3.4  Focusing  trap  is  a  cooled,  secondary 
sorbent  trap  integrated  into  the  analytical 
thermal  desorber.  It  typically  has  a  smaller 
i.d.  and  lower  thermal  mass  than  the  original 
sample  tube  allowing  it  to  effectively  refocus 
desorbed  analytes  and  then  heat  rapidly  to 
ensure  efficient  transfer/injection  into  the 
capillary  GC  analytical  column. 

3.5  High  Besolution  Capillary  Column 
Chromatography  uses  fused  silica  capillary 
columns  with  an  inner  diameter  of  320  pm 
or  less  and  with  a  stationary  phase  film 
thickness  of  5  pm  or  less. 

3.6  h  is  time  in  hours. 

3.7  y.c/.  is  inner  diameter. 

3.8  mi'n  is  time  in  minutes. 

3.9  MS-SCAN  is  the  mode  of  operation  of 
a  GC  quadrupole  mass  spectrometer  detector 
that  measures  all  ions  over  a  given  mass 
range  over  a  given  period  of  time. 

3.10  MS-SIM  is  the  mode  of  operation  of 
a  GC  quadrupole  mass  spectrometer  detector 
that  measures  only  a  single  ion  or  a  selected 
number  of  discrete  ions  for  each  analyte. 

3.11  o.d.  is  outer  diameter. 

3.12  ppbv  is  parts  per  billion  by  volume. 

3.13  Betention  volume  is  the  volume  of 
gas  required  to  move  an  analyte  vapor  plug 
through  the  sorbent  tube  at  a  given 
temperature  during  active  (pumped) 
sampling.  Note  that  retention  volume 
provides  another  measure  of  the  strength  of 
sorbent:sorbate  (analyte)  affinity  and  is 
closely  related  to  breakthrough  volume — See 
discussion  in  Section  3.2  above. 

3.14  Thermal  desorption  is  the  use  of 
heat  and  a  flow  of  inert  (carrier)  gas  to  extract 
volatiles  from  a  solid  matrix.  No  solvent  is 
required. 

3.15  Total  ion  chromatogram  is  the 
chromatogram  produced  from  a  mass 
spectrometer  detector  collecting  full  spectral 
information. 

3.16  Two-stage  thermal  desorption  is  the 
process  of  thermally  desorbing  analytes  from 
a  sorbent  tube,  reconcentrating  them  on  a 
focusing  trap  (see  Section  3.4),  which  is  then 
itself  rapidly  heated  to  “inject”  the 
concentrated  compounds  into  the  GC 
analyzer. 

3.17  VOC  means  volatile  organic 
compound. 

4.0  Analytical  Interferences 

4.1  Interference  from  Sorbent  Artifacts. 
Artifacts  may  include  target  analytes  as  well 
as  other  VOC  that  co-elute 
chromatographically  with  the  compounds  of 
interest  or  otherwise  interfere  with  the 
identification  or  quantitation  of  target 
analytes. 

4.1.1  Sorbent  decomposition  artifacts  are 
VOCs  that  form  when  sorbents  degenerate, 
e.g.,  when  exposed  to  reactive  species  during 
sampling.  For  example,  benzaldehyde, 
phenol,  and  acetophenone  artifacts  are 
reported  to  be  formed  via  oxidation  of  the 
polymer  Tenax®  when  sampling  high 
concentration  (100-500  ppb)  ozone 
atmospheres  (Reference  5). 

4.1.2  Preparation  and  storage  artifacts  are 
VOCs  that  were  not  completely  cleaned  from 
the  sorbent  tube  during  conditioning  or  that 
are  an  inherent  feature  of  that  sorbent  at  a 
given  temperature. 

4.2  Humidity.  Moisture  captured  during 
sampling  can  interfere  with  VOC  analysis. 
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l\assive  sampling  using  tubes  packed  with 
hydrophobic  sorbents,  like  those  described  in 
this  method,  minimizes  water  retention. 
However,  if  water  interference  is  found  to  be 
an  issue  under  extreme  conditions,  one  or 
more  of  the  water  management  steps 
described  in  Section  2.4  can  be  applied. 

4.3  Contamination  from  Sample 
Handling.  The  type  of  analytical  thermal 
desorption  equipment  selected  should 
exclude  the  possibility  of  outer  tube  surface 
contamination  entering  the  sample  flow  path 
(see  Section  6.6).  If  the  available  system  does 
not  meet  this  requirement,  sampling  tubes 
and  caps  must  be  handled  only  while 
wearing  clean,  white  cotton  or  powder  free 


nitrile  gloves  to  prevent  contamination  with 
body  oils,  hand  lotions,  perfumes,  etc. 

5.0  Safety 

5.1  This  method  does  not  address  all  of 
the  safety  concerns  associated  with  its  use.  It 
is  the  responsibility  of  the  user  of  this 
standard  to  establish  appropriate  field  and 
laboratory  safety  and  health  practices  prior  to 
use. 

5.2  Laboratory  analysts  must  exercise 
extreme  care  in  working  with  high-pressure 
gas  cylinders. 

5.3  Due  to  the  high  temperatures 
involved,  operators  must  use  caution  when 
conditioning  and  analyzing  tubes. 


6.0  Equipment  and  Supplies 

6.1  Tube  Dimensions  and  Materials.  The 
sampling  tubes  for  this  method  are  3.5-inches 
(89  mm)  long,  Vt  inch  (6.4  mm)  o.d.,  and  5 
mm  i.d.  passive  sampling  tubes  (see  F'igure 
6.1).  The  tubes  are  made  of  inert-coated 
stainless  steel  with  the  central  section  (up  to 
60  mm)  packed  with  sorbent,  typically 
supported  between  two  100  mesh  stainless 
steel  gauze.  The  tubes  have  a  cross  sectional 
area  of  19.6  square  mm  (5  mm  i.d.).  When 
used  for  passive  sampling,  these  tubes  have 
an  internal  diffusion  (air)  gap  (DG)  of  1.5  cm 
between  the  sorbent  retaining  gauze  at  the 
sampling  end  of  the  tube,  and  the  gauze  in 
the  diffusion  cap. 


Sorbent  Retaining 

Sampling  End 


< - ^<4 - ► 

Sorbent  Bed  length  DG 


I  {up  to  60  mm) 

Brass  Cap 


Figure  6.1. 


Cross  Section  View  of  Passive  Sorbent  Tube 


6.2  Tube  Conditioning  Apparatus. 

6.2.1  Freshly  packed  or  newly  purchased 
tubes  must  be  conditioned  as  described  in 
Section  9  using  an  appropriate  dedicated 
tube  conditioning  unit  or  the  thermal 
desorber.  Note  that  the  analytical  TD  system 
should  only  be  used  for  tube  conditioning 
only  if  it  supports  a  dedicated  tube 
conditioning  mode  in  which  effluent  from 
contaminated  tubes  is  directed  to  vent 
without  passing  through  key  parts  of  the 
sample  flow  path  such  as  the  focusing  trap. 

6.2.2  Dedicated  tube  conditioning  units 
must  be  leak-tight  to  prevent  air  ingress, 
allow  precise  and  reproducible  temperature 
selection  (±5  °C),  offer  a  temperature  range  at 
least  as  great  as  that  of  the  thermal  desorber, 
and  support  inert  gas  flows  in  the  range  up 
to  100  mL/min. 

Note:  For  safety  and  to  avoid  laboratory 
contamination,  effluent  gases  from  freshly 
packed  or  highly  contaminated  tubes  should 
be  passed  through  a  charcoal  filter  during  the 
conditioning  process  to  prevent  desorbed 
VOCs  from  polluting  the  laboratory 
atmosphere. 

6.3  Tube  Labeling. 

6.3.1  Label  the  sample  tubes  with  a 
unique  permanent  identification  number  and 
an  indication  of  the  sampling  end  of  the  tube. 
Labeling  options  include  etching  and  TD- 
compatible  electronic  (radio  frequency 
identification  (RFID))  tube  labels. 

6.3.2  To  avoid  contamination,  do  not 
make  ink  markings  of  any  kind  on  clean 
sorbent  tubes  or  apply  adhesive  labels. 

Note:  TD-compatible  electronic  (RFID)  tube 
labels  are  available  commercially  and  are 
compatible  with  some  brands  of  thermal 


desorber.  If  used,  these  may  be  programmed 
with  relevant  tube  and  sample  information, 
which  can  be  read  and  automatically 
transcribed  into  the  sequence  report  by  the 
TD  system  (see  Section  8.6  of  Method  325A). 

6.4  Blank  and  Sampled  Tube  Storage 
Apparatus. 

6.4.1  Long-term  storage  caps.  Seal  clean, 
blank  and  sampled  sorbent  tubes  using  inert, 
long-term  tube  storage  caps  comprising  non- 
greased,  2-piece,  0.25-inch,  metal 
SwageLok®-type  screw  caps  fitted  with 
combined  polytetrafluoroethylene  ferrules. 

6.4.2  Storage  and  transportation 
containers.  Use  clean  glass  jars,  metal  cans  or 
rigid,  non-emitting  polymer  boxes. 

Note:  You  may  add  a  small  packet  of  new 
activated  charcoal  or  charcoal/silica  gel  to 
the  shipping  container  for  storage  and 
transportation  of  batches  of  conditioned 
sorbent  tubes  prior  to  use.  Coolers  without 
ice  packs  make  suitable  shipping  boxes  for 
containers  of  tubes  because  the  coolers  help 
to  insulate  the  samples  from  extreme 
temperatures  (e.g.,  if  left  in  a  parked  vehicle). 

6.5  Unheated  GC  Injection  Unit  for 
Loading  Standards  onto  Blank  Tubes.  A 
suitable  device  has  a  simple  push  fit  or 
finger-tightening  connector  for  attaching  the 
sampling  end  of  blank  sorbent  tubes  without 
damaging  the  tube.  It  also  has  a  means  of 
controlling  carrier  gas  flow  through  the 
injector  and  attached  sorbent  tube  at  50-100 
ml/min  and  includes  a  low  emission  septum 
cap  that  allows  the  introduction  of  gas  or 
liquid  standards  via  appropriate  syringes. 
Reproducible  and  quantitative  transfer  of 
higher  boiling  compounds  in  liquid 
standards  is  facilitated  if  the  injection  unit 


allows  the  tip  of  the  syringe  to  just  touch  the 
sorbent  retaining  gauze  inside  the  tube. 

6.6  Thermal  Desorption  Apparatus.  The 
manual  or  automated  thermal  desorption 
system  must  heat  sorbent  tubes  while  a 
controlled  flow  of  inert  (carrier)  gas  passes 
through  the  tube  and  out  of  the  sampling 
end.  The  apparatus  must  also  incorporate  a 
focusing  trap  to  quantitatively  refocus 
compounds  desorbed  from  the  tube. 
Secondary  desorption  of  the  focusing  trap 
should  be  fast/efficient  enough  to  transfer  the 
compounds  into  the  high  resolution  capillary 
GC  column  without  band  broadening  and 
without  any  need  for  further  pre-  or  on- 
column  focusing.  Typical  TD  focusing  traps 
comprise  small  sorbent  traps  (Reference  16) 
that  are  electrically-cooled  using  multistage 
Peltier  cells  (References  17, 18).  The 
direction  of  gas  flow  during  trap  desorption 
should  be  the  reverse  of  that  used  for 
focusing  to  extend  the  compatible  analyte 
volatility  range.  Closed  cycle  coolers  offer 
another  cryogen-free  trap  cooling  option. 
Other  TD  system  requirements  and 
operational  stages  are  described  in  Section  11 
and  in  Figures  17-2  through  17-4. 

6.7  Thermal  Desorber — GC  Interface. 

6.7.1  The  interface  between  the  thermal 
desorber  and  the  GC  must  be  heated 
uniformly  and  the  connection  between  the 
transfer  line  insert  and  the  capillary  GC 
analytical  column  itself  must  be  leak  tight. 

6.7.2  A  portion  of  capillary  column  can 
alternatively  be  threaded  through  the  heated 
transfer  line/TD  interface  and  connected 
directly  to  the  thermal  desorber. 

Note:  Use  of  a  metal  syringe-type  needle  or 
unbeated  length  of  fused  silica  pushed 
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through  the  septum  of  a  conventional  GC 
injector  is  not  permitted  as  a  means  of 
interfacing  the  thermal  desorber  to  the 
chromatograph.  Such  connections  result  in 
cold  spots,  cause  band  broadening  and  are 
prone  to  leaks. 

6.8  GC/MS  Analytical  Components. 

6.8.1  The  GC  system  must  be  capable  of 
temperatiu'e  programming  and  operation  of  a 
high  resolution  capillary  column.  Depending 
on  the  choice  of  column  [e.g.,  film  thickness) 
and  the  volatility  of  the  target  compounds,  it 
may  be  necessary  to  cool  the  GC  oven  to 
subambient  temperatiu-es  (e.g.,  -  50  °C)  at  the 
start  of  the  run  to  allow  resolution  of  very 
volatile  organic  compounds. 

6.8.2  All  carrier  gas  lines  supplying  the 
GC  must  be  constructed  from  clean  stainless 
steel  or  copper  tubing.  Non- 
polytetrafluoroethylene  thread  sealants.  Flow 
controllers,  cylinder  regulators,  or  other 
pneumatic  components  fitted  with  rubber 
components  are  not  suitable. 

6.9  Chromatographic  Columns.  High- 
resolution,  fused  silica  or  equivalent 
capillary  columns  that  provide  adequate 
separation  of  sample  components  to  permit 
identification  and  quantitation  of  target 
compounds  must  be  used. 

Note:  100-percent  methyl  silicone  or  5- 
])orcent  phenyl,  95-percent  methyl  silicone 
fused  silica  capillary  columns  of  0.25-  to 
0.32-mm  i.d.  of  varying  lengths  and  with 
varying  thicknesses  of  stationary  phase  have 
been  used  successfully  for  non-polar  and 
moderately  jjolar  compounds.  However, 
given  the  diversity  of  potential  target  lists, 

(;G  column  choice  is  left  to  the  o))erator, 
subject  to  the  performance  criteria  of  this 
method. 

6.10  Mass  Sjmcironicicr.  I.iiiear 
(|na(lriipole,  magnetic  sectoi',  ion  trap  or 
tiine-of-ilighl  mass  s))octroinel(!rs  may  he 
used  |irovi(le(l  they  meet  s|ieciiie(l 
performance  criteria.  The  mass  ileleclor  must 
Ihi  capable  ot  collecting  data  Ircan  35  to  300 
atomic  mass  units  (amn)  every  I  .seccmd  or 
less,  ntili/.ing  70  volts  (nominal)  elecli'on 
energ.y  in  llieeleclrcm  i(mi/.alion  mode,  ami 
producing  a  mass  speclinm  that  meets  all  the 
insirmneni  peilormance  acce|)lance  ci  iteria 
in  .Section  !l  when  50qgor  less  oi  p 
hroimdlnorohen/.eim  is  analy/.ed. 

7.0  KeageiitK  anil  .SlaiidarilK 

7.1  Sorhinil  Selection. 

7.1.1  I  Ise  commercially  packiid  tnhes 
meeting  the  re(|nirements  of  this  method  or 
|>re|)an!  tidies  in  the  lahoratory  using  sieved 
.sorhents  (d  particle  si/.e  in  the  range  20  to  80 
mesh  that  meet  the  retention  and  (|nality 
control  reipiireinents  of  this  method. 

7.1.2  This  ])assive  air  monitoring  method 
can  be  used  without  the  evaluation  specified 
in  Addendum  A  if  the  typo  of  tubes 
described  in  Section  6.1  are  packed  with  4- 
6  cm  (typically  400-650  mg)  of  the  sorbents 
listed  in  Table  12.1  and  used  for  the 
respective  target  analytes. 

Note:  Although  Garbopack  X  is  the 
optimum  sorbent  choice  for  passive  sampling 
of  1 ,3-butadiene,  recovery  of  compounds 
with  vapor  pressure  lower  than  benzene  may 
be  difficult  to  achieve  without  exceeding 
sorbent  maximum  temperature  limitations 
(see  Table  8.1).  See  ISO  16017-2:2003 


(incorporated  by  reference — see  §  63.14)  or 
ASTM  D6196-03(2009)  (incorporated  by 
reference — see  §  63.14)  for  more  details  on 
sorbent  choice  for  air  monitoring  using 
passive  sampling  tubes. 

7.1.3  If  standard  passive  sampling  tubes 
are  packed  with  other  sorbents  or  used  for 
analytes  other  than  those  tabulated  in  Section 
12.0,  method  performance  and  relevant 
uptake  rates  should  be  verified  according  to 
Addendum  A  to  this  method  unless  the 
compound  or  sorbent  has  already  been 
validated  and  reported  in  one  of  the 
following  national/international  standard 
methods:  ISO  16017-2:2003  (incorporated  by 
reference — see  §63.14),  ASTM  D6196- 
03(2009)  (incorporated  by  reference — see 
§63.14),  or  BS  EN  14662-4:2005 
(incorporated  by  reference — see  §63.14) — or 
in  the  peer-reviewed  open  literature.  A 
summary  table  and  the  supporting  evaluation 
data  demonstrating  the  selected  sorbent 
meets  the  requirements  in  Addendum  A  to 
this  method  must  be  submitted  to  the 
regulatory  authority  as  part  of  a  request  to 
use  an  alternative  sorbent. 

7.1.4  Passive  (diffusive)  sampling  and 
thermal  desorption  methods  that  have  been 
evaluated  at  relatively  high  atmospheric 
concentrations  {i.e.,  mid-ppb  to  ppm)  and 
published  for  use  in  workplace  air  and 
industrial/mobile  source  emissions  testing 
(References  9-20)  may  be  applied  to  this 
jirocedxire.  However,  the  validity  of  any 
shorter  term  uptake  rates  must  be  verified 
and  adjusted  if  necessary  for  the  longer 
monitoring  periods  reipiired  by  this  method 
by  following  jirocedures  described  in 
Addendum  A  to  this  method. 

7.1.5  .Suitable  sorbents  lor  jia.ssive 
sam|)ling  must  have  breakthroiigh  volumes  of 
at  least  20  I.  (|)releral)ly  >100  I.)  fortlie 
com|)onnds  of  interest  and  must 
i|nanlilalively  release  the  analytes  dining 
desor|ition  willioiil  exceeding  maximum 
lem|ieralnres  lor  the  sorlieiil  or 
instinmenlalion. 

7. 1  .<i  Repack/replace  tbe  soibent  tubes  or 
deimaislrale  lobe  |ierrormaii(:e  lollowing,  Ibe 
re(|iiiremenls  in  Addendum  A  to  Ibis  melbod 
at  least  yearly  or  every  .50  uses,  wbicbever 
occurs  first. 

7.2  Cos  I'liosc  Slondonis. 

7.2.1  .Static  or  dynamic  standard 
atmos|iberes  may  be  used  to  prepare 
calibration  tubes  and/or  to  validate  passive 
sam|iliiig  iqitake  rates  and  can  be  generated 
from  pure  cbeniicals  or  by  diluting 
concentrated  gas  standards.  Tbe  standard 
atmospbere  must  be  stable  at  ambient 
liressure  and  accurate  to  til)  jierceni  of  Ibe 
target  gas  concentration.  It  must  be  jiossible 
to  maintain  standard  atmosphere 
concentrations  at  the  same  or  lower  levels 
than  the  target  compound  concentration 
objectives  of  the  test.  Test  atmospheres  used 
for  validation  of  uptake  rates  must  also 
contain  at  least  35  percent  relative  humidity. 

Note:  Accurate,  low-(ppb-)  level  gas-phase 
VOC  standards  are  difficult  to  generate  from 
pure  materials  and  may  be  unstable 
depending  on  analyte  polarity  and  volatility. 
Parallel  monitoring  of  vapor  concentrations 
with  alternative  methods,  such  as  pumped 
sorbent  tubes  or  sensitive/selective  on-line 
detectors,  may  be  necessary  to  minimize 


uncertainty.  For  these  reasons,  standard 
atmospheres  are  rarely  used  for  routine 
calibration. 

7.2.2  Goncentrated,  pressurized  gas  phase 
standards.  Accurate  (±5  percent  or  better), 
concentrated  gas  phase  standards  supplied  in 
pressurized  cylinders  may  also  be  used  for 
calibration.  The  concentration  of  the 
standard  should  be  such  that  a  0. 5-5.0  mL 
volume  contains  approximately  the  same 
mass  of  analytes  as  will  be  collected  from  a 
typical  air  sample. 

7.2.3  Follow  manufacturer’s  guidelines 
concerning  storage  conditions  and 
recertification  of  the  concentrated  gas  phase 
standard.  Gas  standards  must  be  recertified  a 
minimum  of  once  every  1 2  months. 

7.3  Liquid  Standards.  Target  analytes  can 
also  be  introduced  to  the  sampling  end  of 
sorbent  tubes  in  the  form  of  liquid  calibration 
standards. 

7.3.1  The  concentration  of  liquid 
standards  must  be  such  that  an  injection  of 
0.5-2  gl  of  the  solution  introduces  the  same 
mass  of  target  analyte  that  is  expected  to  be 
collected  during  the  passive  air  sampling 
period. 

7.3.2  Solvent  Selection.  The  solvent 
selected  for  the  liquid  .standard  must  be  pure 
(contaminants  <10  percent  of  minimum 
analyte  levels)  and  must  not  interfere 
chromatographically  with  the  compounds  of 
interest. 

7.3.3  If  liquid  .standards  are  sourced 
commercially,  follow  manufacturer’s 
guidelines  concerning  storage  conditions  and 
shelf  life  of  nno])enod  and  ojiened  li(|ui(l 
slock  standards. 

Note:  Goiiimercial  VOG  standards  are 
ly)iically  siqiplied  in  volatile  or  non¬ 
interfering  solvents  siicb  as  nietbanol. 

7.3.4  Working  slandardK  iniisl  be  stored  at 
6  “( !  or  less  and  used  oi'  discarded  wilbin  two 
weeks  of  |ire|iaration. 

7.4  Cos  I’host-  lotcniol  Stonilords. 

7.4.1  Gas  pliase  deiiterated  or  fbiorinaled 
org,aiiic  coiii|)oiinds  may  be  used  as  internal 
standards  for  M.S  based  sysleins. 

7.4.2  Tyjiical  coin|ionnds  include 
denleraled  toluene,  |ierllnoroben/.ene  and 
|ierfbiorololnene. 

7.4.3  I  Ise  ninlli|ile  internal  standards  to 
cover  Ibe  volatility  ranf',e  ol  Ibe  lai)',el 
analytes. 

7.4.4  Gas  |>base  standards  must  be 
obtained  in  pre.ssnri/.ed  cylinders  and 
containing  vendor  cert  ified  gas 
conceiilral ions  accurate  to  I  5  |>ercenl.  Tbe 
concentration  sboiild  be  siicb  ibal  the  mass 
of  internal  standard  coin))onents  introduced 
is  similar  to  those  of  tin;  target  analytes 
collected  during  field  monitoring. 

7.5  Prcloaded  Standard  l  uhcs.  Gerlified, 
preloaded  standard  tubes,  accurate  within  ±5 
percent  for  eat;h  analyte  at  the  niicrogram 
level  and  ±10  percent  at  the  nanogram  level, 
are  available  commercially  and  may  be  used 
for  auditing  and  quality  control  purposes. 

(See  Section  9.5  for  audit  accuracy  evaluation 
criteria.)  Certified  preloaded  tubes  may  also 
be  used  for  routine  calibration. 

Note:  Proficiency  testing  schemes  are  also 
available  for  TD/GC/MS  analysis  of  sorbent 
tubes  preloaded  with  common  analytes  such 
as  benzene,  toluene,  and  xylene. 

7.6  Carrier  Gases.  Use  inert,  99.999- 
percent  or  higher  purity  helium  as  carrier 
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gas.  Oxygen  and  organic  filters  must  be 
installed  in  the  carrier  gas  lines  supplying 
the  analytical  system  according  to  the 
manufacturer’s  instructions.  Keep  records  of 
filter  and  oxygen  scrubber  replacement. 


8.0  Sorbent  Tube  Handling  (Before  and 
After  Sampling) 

8.1  Sample  Tube  Conditioning. 

8.1.1  Sampling  tubes  must  be 
conditioned  using  the  apparatus  described  in 
Section  6.2. 

8.1.2  New  tubes  should  be  conditioned 
for  2  hours  to  supplement  the  vendor’s 


conditioning  procedure.  Recommended 
temperatmres  for  tube  conditioning  are  given 
in  Table  8.1. 

8.1.3  After  conditioning,  the  blank  must 
be  verified  on  each  new  sorbent  tube  and  on 
10  percent  of  each  batch  of  reconditioned 
tubes.  See  Section  9.0  for  acceptance  criteria. 


Table  8.1— Example  Sorbent  Tube  Conditioning  Parameters 


Sampling  sorbent 

Maximum 

temperature 

Conditioning 

temperature 

Carrier  gas  flow 
rate 

(°C) 

(°C) 

Carbotrap  C®  . 

Carbopack  C® 

Anasorb®  GCB2 

>400 

350 

100  mL/min. 

Carbograph  1  TD 

Carbotrap® 

Carbopack  B® 

Anasorb®  GCB1 

Tenax®  TA  . 

Carbopack®  X 

350 

330 

100  mL/min. 

8.2  Capping,  Storage  and  Shipment  of 
Conditioned  Tubes. 

8.2.1  (Conditioned  tubes  must  bo  sealed 
using  long-term  storage  caps  (see  Section  6.4) 
))ushod  fully  down  onto  both  ends  of  the  l\S 
.sorbent  tube,  tightened  by  hand  and  then 
tighten  an  additional  (|uarter  turn  using  an 
a])proj)riate  tool. 

8.2.2  The  (:a))ped  tubes  must  lx;  ke])t  in 
a))pro|)riate  containers  for  storage  and 
transjxirtation  (s(ie  .Scjction  li.4.2).  (Containers 
of  sorbemt  tubes  may  lx;  stored  and  sliijjped 
at  ambient  tem|)erature  and  iimst  be  kept  in 
a  clean  (uivironment. 

8.2.3  Yon  must  kee|>  batebes  ol  (:a|>ped 
lubes  ill  Ibeir  sliijipiiig  boxes  or  wrap  llieiii 
ill  iiiicoaleil  abiiiiiiiuiii  toil  belore  placing, 
llieiii  ill  Ibeir  storage  coiilaiiiei ,  es|>e(:iallv 
belore  ail  irei)’bl.  because  Ibe  jiackagiiig, 
lieljis  bold  ciijis  in  po.silioii  il  llie  lubes  g,el 
very  cold. 

8.3  Ciilciiliiliii)’  the  Nlinihrr  of  Tubes 
Urtpiired  jura  Muuiloring  bxendse. 

8.3. 1  f  ollow  ipiidaiice  g,iveii  in  Melbod 
32riA  to  delerinine  Ibe  nnnibei  ot  lubes 
reipiired  lor  site  moniloriii)’,. 

8.3.2  Tbe  following,  additional  .sanipinrs 
will  al.so  be  reipiired;  l.aboralory  blanks  as 
sjiecified  in  .Section  9.3.2  (two  per  sanipling’, 
ejii.sode  inininininl,  field  blanks  as  specified 
in  .Section  9.3.4  (two  |X!r  sainpling  episode 
niininmin),  calibration  verification  lubes  as 
S|)ecified  in  .Section  10.9.4.  (at  least  one  jier 
analysis  .seipience  or  every  24  hours),  and 
jiaired  (duplicate)  sani])les  as  sprxafied  in 
.Section  9.4  (at  least  one  jiair  of  du])licate 
samples  is  required  for  every  10  samjiling 
locations  during  each  monitoring  period). 

8.4  Sampie  Collection. 

8.4.1  Allow  the  tubes  to  equilibrate  with 
ambient  temperature  (approximately  30 
minutes  to  1  hour)  at  the  monitoring  location 
before  removing  them  from  their  storage/ 
.shipping  container  for  sample  collection. 

8.4.2  Tubes  must  be  used  for  sampling 
within  30  days  of  conditioning  (Reference  4). 

8.4.3  During  field  monitoring,  the  long¬ 
term  storage  cap  at  the  sampling  end  of  the 
tube  is  replaced  with  a  diffusion  cap  and  the 
whole  assembly  is  arranged  vertically,  with 


the  sampling  end  pointing  downward,  under 
a  protective  hood  or  shield — See  Section  6.1 
of  Method  325A  for  more  details. 

8.5  Sample  Storage. 

8.5.1  After  sampling,  tubes  mu.st  be 
immediately  resealed  with  long-term  .storage 
cuips  and  placed  back  inside  the  type  of 
storage  coiilainer  described  in  .Section  (>.4.2. 

8.5.2  fix|)o.sed  tubes  may  not  be  jilacod  in 
the  same  container  as  clean  tubes.  They 
sboiild  not  be  taken  back  out  of  tbe  container 
imlil  ready  for  analysis  and  after  they  have 
bad  lime  to  eipiilibrale  with  ambient 
lemperaliire  in  Ibe  laboratory. 

8.5.3  .Sampled  lubes  iiiiisl  be  in.s|iecled 
before  analysis  to  identify  problems  siicli  as 
loose  or  missing  cajis,  daniaged  tubes,  lubes 
that  appear  to  be  leaking,  sorbent  or  container 
conlaniiiialion.  Any  and  all  sneb  problenis 
iniisl  be  docnnienled  log,elbei  with  Ibe 
nnii|iie  ideiilificalioii  nninber  of  the  lube  la 
tubes  concerned.  Aflecled  lubes  nmsi  not  be 
analyzed  but  inn.sl  be  .set  a.side. 

8.!>.4  Intact  lubes  mn.sl  be  analyzed 
wilbin  .3(1  days  ol  Ibe  end  ot  sample 
collection  (wilbin  one  week  for  limonene, 
carene,  bis  cbloromelbyl  elber,  labile  snifnr 
or  nilrog,en  containing,  conqioioids,  and  other 
react  ive  V(  )( is). 

Note:  I'insiire  ambient  lemperalunis  slay 
Ixilow  2;i  "(i  during  Iransporlalion  and 
sl(aage.  Kefrigeralion  is  not  mainally 
re(|uired  iiidess  tin;  samples  contain  reactive 
com|)ound.s  or  cannot  be  analyzed  within  iiO 
days.  If  refrigeration  is  ii.sed,  llu!  atmospbert; 
inside  tbe  r(!frigeratf)r  must  be  clean  and  fr(!e 
f)f  organic  solvents. 

9.0  Quality  (Control 

9.1  Analytical  System  Blank.  The 
analytical  sy.stom  must  bo  demonstrated  to  be 
contaminant  free  by  carrying  out  an  analysis 
without  a  sorbent  tube — i.e.,  by  desorbing  an 
empty  tube  or  by  desorbing  the  focusing  trap 
alone.  Since  no  internal  standards  can  be 
added  directly  to  the  empty  tube,  the  system 
blank  must  have  less  than  or  equal  to  0.2 
ppbv  or  three  times  the  detection  limit  for 
each  target  compound,  whichever  is  larger 
based  on  the  response  factors  for  the 


continuing  calibration  verification  sample. 
Perform  a  system  blank  analysis  at  the 
beginning  of  each  analytical  sequence  to 
demonstrate  that  the  secondary  trap  and  TD/ 
(iC’./M.S  analytical  equipment  an;  free  of  any 
significant  interferents.  Flag  all  sain])le  data 
from  analytical  sequences  that  fail  the  system 
blank  check  and  provide  a  narrative  on  how 
tbe  failure  affects  the  data  use. 

9.2  Tube  Condilioniug. 

9.2.1  ( londitioned  tubes  must  be 
demonstrated  to  be  free  of  contaminants  and 
interference  by  running  10  percent  of  Ibe 
blank  tubes  .selected  at  random  from  each 
conditioned  balcb  (.s(xi  .Sect  ion  8. 1 ). 

9.2.2  (ionfirm  Ibal  arlilacls  and 
backgponnd  conlaminal  ion  are  '  0.2  p|ibv  or 
le.s.s  iban  llnee  limes  Ibe  detection  bndl  of 
Ibe  procedure  or  less  Iban  10  peiceni  of  Ibe 
larg,el  compomid(s)  mass  Ibal  would  be 
ccdlecled  il  airborne  conceniralions  were  at 
Ibe  reg,nbiled  limit  value,  wbicimver  i.s  larg,er. 

(  Inly  lubes  Ibal  meet  these  criteria  can  be 
used  lor  held  monitoring,,  held  or  laboratory 
blanks,  or  ba  system  calibration. 

9.2.3  If  unacceptable  levels  ol  V( )( I.s  are 
ob.served  in  Ibe  lube  blanks,  Iben  Ibe 
prcxie.sses  of  lobe  conditioning,  and  checking, 
Ibe  blanks  mn.sl  be  repealed. 

!).3  l•'ield  uud  I .uliurularv  Hluuks. 

9.3.1  Field  and  laboratory  blank  lubes 
must  be  pre))ared  from  tubes  that  are 
identical  to  lbo.se  used  for  field  .sam|)ling 
i.e.,  they  should  lx;  from  llu;  same  balcb,  have 
a  similar  history,  and  be  couditioiuid  at  the 
.same  time. 

5t.3.2  At  least  two  labrrratory  blanks  are 
rofpiirefl  per  monitoring  episode.  These 
laboratory  blanks  must  be  stored  in  the 
laboratory  under  clean  controlled  ambient 
temperature  conditions  throughout  the 
monitoring  period.  Analyze  one  laboratory 
blank  at  the  beginning  and  one  at  the  end  of 
the  associated  field  sample  runs. 

9.3.3  Laboratory  blank/artifact  levels 
must  meet  the  requirements  of  Section  9.2.2 
(see  also  Table  17.1).  Flag  all  data  that  do  not 
meet  this  criterion  with  a  note  that  associated 
results  are  estimated,  and  likely  to  be  biased 
high  due  to  laboratory  blank  background. 
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9.3.4  Field  blanks  must  be  shipped  to  the 
monitoring  site  with  the  sampling  tubes  and 
must  be  stored  at  the  sampling  location 
throughout  the  monitoring  exercise  (see 
Method  325B).  The  long-term  storage  caps 
must  be  in  place  and  must  be  stored  outside 
the  shipping  container  at  the  sampling 
location  (sec  Mcsthod  325H).  The  field  blanks 
are  then  shipped  back  to  the  laboratory  in  tlu! 
.same  container  as  the  sam])led  tubes.  One 
field  blank  tube  is  re(|uir(!d  for  (ivery  10 
sampled  tubes  on  a  monitoring  exercise  and 
no  l(;ss  than  two  ficdd  blanks  slmuld  be 
collected,  regardless  of  tlu!  si/.e  of  the 
monitoring  study. 

Field  blanks  must  contain  no  greater 
than  one-third  of  the  measured  targ(it  analyte 
or  compliance  limit  for  field  sam))le.s  (se(t 
Table  17.1).  Flag  all  data  that  do  not  meet 
this  criterion  with  a  note  that  the  associalcal 
results  are  estimated  and  likely  to  be  biased 
high  due  to  field  blank  background. 


9.4  Duplicate  Samples.  Duplicate 
(collocated)  samples  collected  must  be 
analyzed  and  reported  as  part  of  method 
quality  control.  They  arc  used  to  evaluate 
sampling  and  analysis  precision.  Relevant 
jjerformancc  criteria  are  given  in  Section  9.9. 

9.5  Method  Performance  Ciriieria.  Unless 
otherwise  noted,  monitoring  method 
j)erformance  specifications  must  be; 
demon.strated  for  the  target  compounds  using 
the  procedures  described  in  Addendum  A  to 
this  method  and  tlus  statistical  a))|)roach 
))resented  in  Method  301. 

9.(i  Limit  of  Detection.  Determine  the 
limit  of  dcitection  under  the  analytical 
conditions  selcictcul  (see  .Sciclicai  1  1.3)  using 
the  |)rocednre  in  .Section  15  of  Method  301. 
The  limit  of  detection  is  defined  for  each 
system  by  making  seven  replicate; 
nn;asnn;ments  of  a  conc(;ntration  of  tin; 
compound  of  int(;resl  within  a  factor  of  five; 
of  the  deteclicni  limit.  (!(an|)nle  the  standard 


,  ,  .  ,  iSniked  Vahu'— Measured  Value') 

Analytical  litas  =  - - ^ -  —  -  -x 

Spiked  Value 


When;: 

.S))ik(;d  Vidm;  =  A  known  nni.ss  of  V( )( is 
add(;d  to  the  tube;. 

M(;a.siir(;d  Vidm;  ==  Mass  d(;t(;rmim;d  from 
amdysis  of  tin;  tube;. 


!l.l$  Analylical  Precision.  1  )(;monslrat(;  an 
analytical  ])r(;cision  wilhii;  I20|)erc<;nl  using 
l'i(|nalion  <1.2.  Analylicid  |)r(;cision  n;usl  lx; 
d(;monstrfd<;d  during  initiid  S(;ln|)  of  this 
nn;thod  and  id  l(;ast  once  |)(;r  year. 


Analytical  Precision  = 


\aI-A2\) 

~A 


xlOO 


Where: 

Al  =  A  measurement  value  taken  from  one 
spiked  tube. 

A2  =  A  measurement  value  taken  from  a 
second  spiked  tube. 


A  =  The  average  of  Al  and  A2. 

9.9  Field  Replicate  Precision.  Use 
Equation  9.3  to  determine  and  report 
replicate  precision  for  duplicate  field 
samples  (see  Section  9.4).  The  level  of 


Field  Precision  = 


F 


XlOO 


Where: 

Fl  =  A  measurement  value  (mass)  taken  from 
one  of  the  two  field  replicate  tubes  used 
in  sampling. 

F2  =  A  measurement  value  (mass)  taken  from 
the  second  of  two  field  replicate  tubes 
used  in  sampling. 

F=  The  average  of  Fl  and  F2. 

9.10  Desorption  Efficiency  and 
Compound  Recovery.  The  efficiency  of  the 
thermal  desorption  method  must  be 
determined. 

9.10.1  Quantitative  (>95  percent) 
compound  recovery  must  be  demonstrated  by 
repeat  analyses  on  a  same  standard  tube. 

9.10.2  Compound  recovery  through  the 
TD  system  can  be  demonstrated  by 


comparing  the  calibration  check  sample 
response  factor  obtained  from  direct  GC 
injection  of  liquid  standards  with  that 
obtained  from  thermal  desorption  analysis 
response  factor  using  the  same  column  under 
identical  conditions. 

9.10.3  If  the  relative  response  factors 
obtained  for  one  or  more  target  compounds 
introduced  to  the  column  via  thermal 
desorption  fail  to  meet  the  criteria  in  Section 
9.10.1,  you  must  adjust  the  TD  parameters  to 
meet  the  criteria  and  repeat  the  experiment. 
Once  the  thermal  desorption  conditions  have 
been  optimized,  you  must  repeat  this  test 
each  time  the  analytical  system  is 
recalibrated  to  demonstrate  continued 
method  performance. 


deviation  for  the  seven  replicate 
concentrations,  and  multiply  this  value  by 
throe.  The  results  should  demonstrate  that 
the  method  is  able  to  measure  analytes  .such 
as  benzene  at  concentrations  as  low  as  10  ))))t 
or  1/3rd  (jjreferably  1/1 0th)  of  the  lowest 
concentration  of  int(;rest,  whicheviir  is  larg(;r. 

Note:  Det(;rmining  the  detection  limit  may 
lx;  an  ilerativi;  |)roc(;ss  as  d(;scrib(;d  in  40  CFK 
))art  1 3(),  A))]x;iidix  It. 

!l.7  Aiudytical  Rios.  Aiialyticiil  bias  must 
lx;  d(;inonslnil(;d  to  lx;  within  I  30  per(:(;nl 
using  E(|uation  9.1.  Analytical  bias  must  be 
il(;monslnil(;d  during  initial  si;ln|)  ol  this 
nx;tho(l  and  as  |)arl  of  tlx;  ronliix;,  single- 
l(;vel  calibration  v(;rifi(:at ion  (:arri(;d  out  with 
(;v(;ry  S(;(|ix;ix:i;  of  10  sam|il(;s  or  less  (s(;(; 
.Section  9. 14).  ( lalibiation  slandai'd  lnlx;s  (.sec; 
.Section  10.0)  may  lx;  used  for  this  |inr|ios(;. 


00  Eq .  9.1 


Calibralimi  standard  liilx;s  may  lx;  nsi;(l  (si;(; 
.Section  10.0)  and  data  from  daily  single-level 
calibration  v(;rificalion  ch(;cks  may  also  lx; 
appli(;d  for  this  |iiir|ios(;. 


Eq.  9.2 


agreement  between  duplicate  field  samples  is 
a  measure  of  the  precision  achievable  for  the 
entire  sampling  and  analysis  procedure.  Flag 
data  sets  for  which  the  duplicate  samples  do 
not  agree  within  30  percent. 


Eq.  9.3 


9.11  Audit  Samples.  Certified  reference 
standard  samples  must  be  used  to  audit  this 
procedure  (if  available).  Accuracy  within  30 
percent  must  be  demonstrated  for  relevant 
ambient  air  concentrations  (0.5  to  25  ppb). 

9.12  Mass  Spectrometer  Tuning  Criteria. 
Tune  the  mass  spectrometer  (if  used) 
according  to  manufacturer’s  specifications. 
Verify  the  instrument  performance  by 
analyzing  a  50  qg  injection  of 
bromofluorobenzene.  Prior  to  the  beginning 
of  each  analytical  sequence  or  every  24  hours 
during  continuous  GC/MS  operation  for  this 
method  demonstrate  that  the 
bromofluorobenzene  tuning  performance 
criteria  in  Table  9.1  have  been  met. 
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Table  9.1— GC/MS  Tuning  Criteria  ^ 


Target  mass 

Rel.  to  mass 

Lower  limit  % 

Upper  limit  % 

50  . 

95 

8 

40 

75  . 

95 

30 

66 

95  . 

95 

100 

100 

96  . 

95 

5 

9 

173  . 

174 

0 

2 

174  . 

95 

50 

120 

175  . 

174 

4 

9 

176  . 

174 

93 

101 

177  . 

1/6 

5 

9 

'  All  ion  abundances  must  bo  normali/od  to  m//  95,  tho  nominal  base  poak,  ovon  though  tho  ion  abundance  of  ml/  174  may  bo  up  to  1?0  por- 
conl  that  of  ml/  95. 


!l.  I  :t  Hoiilina  ( ,'(ilihnili(ins  (ilif-cks  at  llir 
Start  of  a  .S'l’gi/rwicf,’.  Run  siiinhi  Uivol 
ciilihralion  chnck.s  hnloro  (iiicli  .s(!(|ii<!n(:is  nl 
iiniilyscs  iiikI  iiri(!r  ovary  loiilli  siimplo  to 
onsiii'o  lliiil  llio  provioiis  iiiiilti  lovol 
ciililinilioii  (soo  Soclioii  10. (>..'<)  is  still  viilid. 

tl.  t:i.t  Tlio  Siiiiiplo  (:oii(:(!iitriit ion  iisod  lor 
tlio  rontiiio  ciilihriitioii  chock  slioiihl  ho  iioor 
tho  mid  |)oiiit  ol  tho  multi  lovol  cidihriitioii 
riiiif'.o. 

tl.  t:i.X  (Juimt itiit ion  soltwiiro  must  ho 
n|>diito(l  with  ros|ionso  hictois  dotorminod 
from  tho  diiily  ciil ihnition  stimdiird.  Tho 
poi'cont  doviiition  hotwoon  tho  initiid 
cidihration  and  tho  daily  c.'dihration  chock  for 
all  compounds  must  ho  within  ;<()  porcont. 

tl.14  ( Ailihnitioa  Verification  at  the  I'hid  of 

a  Se(iaenee.  Kiin  anothor  siiighs  lovol 
standard  altor  miming  oach  soipionco  of 
samples.  Tho  initial  calibration  chot:k  lor  a 
subsoijiiont  sot  of  samjilos  may  bo  iisod  as  tfio 
final  calibration  chock  for  a  previous 
analytical  soquonco,  provided  tho  same 
analytical  method  is  used  and  the  subso(]uont 
sot  of  samples  is  analyzed  immediately 
(within  4  hours)  after  the  last  calibration 
verification. 

9.15  Additional  Verification.  Use  a 
calibration  check  standard  from  a  second, 
separate  source  to  verify  the  original 
calibration  at  least  once  every  three  months. 

9.16  Integration  Method.  Document  the 
procedure  used  for  integration  of  analytical 
data  including  field  samples,  calibration 
standards  and  blanks. 

9.17  QC  Records.  Maintain  all  QC 
reports/records  for  each  TD/GC/MS 
analytical  system  used  for  application  of  this 
method.  Routine  quality  control 
requirements  for  this  method  are  listed  below 
and  summarized  in  Table  17.1. 

10.0  Calibration  and  Standardization 

10.1  Calibrate  tbe  analytical  system  using 
standards  covering  tbe  range  of  analyte 
masses  expected  from  field  samples. 

10.2  Analytical  results  for  field  samples 
must  fall  witbin  the  calibrated  range  of  the 
analytical  system  to  be  valid. 

10.3  Calibration  standard  preparation 
must  be  fully  traceable  to  primary  standards 
of  mass  and/or  volume,  and/or  be  confirmed 
using  an  independent  certified  reference 
method. 

10.3.1  Preparation  of  calibration  standard 
tubes  from  standard  atmospheres. 

10.3.1.1  Subject  to  the  requirements  in 
Section  7.2.1,  low-level  standard 
atmospheres  may  be  introduced  to  clean, 


conditioned  sorbent  tubes  in  older  to 
|iroihice  ciilibriition  stiindiirds. 

t  (l.;i.  t  .2  Tbe  stinidiird  iitinos|ihere 
f>,enenitor  or  system  must  be  capable  of 
producing  sufficient  flow  at  a  constant  rate 
to  allow  the  reipiired  analyte  mass  to  be 
introduced  within  a  reasmiable  time  frame 
and  without  affecting  the  concentration  of 
the  standard  atmos|ihere  itself. 

t  (l.;t.  I  .:t  The  sampling,  manifold  may  be 
biaited  to  minimi/.e  risk  of  comleicsation  but 
the  teni|>eratiire  of  the  gas  delivered  to  the 
sorbent  tubes  may  not  exceed  t(l(l‘’l‘'. 

1(1. 3. 1.4  ’I'he  flow  rates  passed  through 
the  tube  should  be  in  tbe  order  of  .50-1  00  ml/ 
min  and  the  volume  of  standard  atmos|>here 
sampled  from  the  manifold  or  chamber  must 
not  exceed  the  breaktbroiigb  volume  of  the 
sorbent  at  the  given  tenqieratiire. 

10.4  Preparation  of  calibration  standard 
tubes  from  t:oncentralod  gas  standards. 

10.4.1  If  a  suitable  concontratod  gas 
standard  (soo  Section  7.2.2)  c;an  bo  olitainod, 
follow  tbo  manufacturor’s  recommendations 
relating  to  suitable  storage  conditions  and 
product  lifetime. 

1 0.4.2  Introduce  precise  0.5  to  5.0  ml 
aliquots  of  the  standard  to  the  sampling  end 
of  conditioned  sorbent  tubes  in  a  50-100  ml/ 
min  flow  of  pure  carrier  gas. 

Note;  This  can  be  achieved  by  connecting 
tbe  sampling  end  of  the  tube  to  an  unbeated 
CC  injector  (see  Section  6.6)  and  introducing 
the  aliquot  of  gas  using  a  suitable  gas  syringe. 
Gas  sample  valves  could  alternatively  be 
used  to  meter  the  standard  gas  volume. 

10.4.3  Each  sorbent  tube  should  be  left 
connected  to  the  flow  of  gas  for  2  minutes 
after  standard  introduction.  As  soon  as  each 
spiked  tube  is  removed  from  the  injection 
unit,  seal  it  with  long-term  storage  caps  and 
place  it  in  an  appropriate  tube  storage/ 
transportation  container  if  it  is  not  to  be 
analyzed  within  24  hours. 

10.5  Preparation  of  calibration  standard 
tubes  from  liquid  standards. 

10.5.1  Suitable  standards  are  described  in 
Section  7.3. 

10.5.2  Introduce  precise  0.5  to  2  pi 
aliquots  of  liquid  standards  to  the  sampling 
end  of  sorbent  tubes  in  a  flow  of  carrier  gas 
using  a  precision  syringe  and  an  unheated 
injector  (Section  6.6).  The  flow  of  gas  should 
be  sufficient  to  completely  vaporize  the 
liquid  standard. 

Note:  If  the  analytes  of  interest  are  higher 
boiling  than  n-decane,  reproducible  analyte 
transfer  to  the  sorbent  bed  is  optimized  by 
allowing  the  tip  of  the  syringe  to  gently  touch 


the  siii'lieiil  reliiiiiiiig  p,iiir/.ii  at  llie  .sampling 
end  of  the  lube. 

III. .5. 3  I'iacli  soilieiil  lube  i.s  lell  coiuiecled 
to  the  flow  of  gas  ha'  .5  miimles  after  liipiid 
slamlai'd  iiil  lodiicl  ion. 

111. 5. 3. 1  As  soiai  as  each  s|>iked  lube  is 
lemoved  from  the  injection  nnil,  seal  it  with 
long,  lei'in  storage  caps  and  place  it  in  an 
appro|iriale  lube  shaag.e  container  if  it  is  not 
to  l)e  analy/.ed  williin  24  bours. 

Note:  In  cases  wbere  it  i.s  jaissible  to 
select ivcily  |iurge  the  solvent  Irom  the  tube 
while  all  laigel  analytes  are  (|uanlilalively 
retained,  a  largta'  2  til.  injection  may  be  made 
lor(q)linuun  accuracy.  However,  if  the 
.solvtml  cannot  be  selectively  purged  and  will 
b(!  prestait  during  analysis,  tbe  injection 
volume  should  be  as  small  as  |>ossible  [e.g., 

(1.5  pi.)  to  minimize  solvent  interference. 

Note:  'I'bis  standard  prejiaration  te(:hni(|ue 
re(|iiires  the  entire  litpiid  plug  including  the 
tij)  volume  be  brought  into  the  syringe  barrel, 
rbe  volume  in  the  barrel  is  recorded,  the 
.syringe  is  inserted  into  the  .septum  of  the 
spiking  apparatus  and  allowed  to  warm  to 
the  temperature  of  the  injection  body.  The 
liquid  is  then  quickly  injected.  The  result  is 
the  cool  liquid  contacts  the  hot  syringe  tip 
and  the  sample  is  completely  forced  into  the 
injector  and  onto  the  sorbent  cartridge.  A  bias 
occurs  with  this  method  when  sample  is 
drawn  continuously  up  into  the  syringe  to 
the  specified  volume  and  the  calibration 
solution  in  the  syringe  tip  is  ignored. 

10.6  Preparation  of  calibration  standard 
tubes  from  multiple  standards. 

10.6.1  If  it  is  not  possible  to  prepare  one 
standard  containing  all  the  compounds  of 
interest  (e.g.,  because  of  chemical  reactivity 
or  the  breadth  of  the  volatility  range), 
standard  tubes  can  be  prepared  from  multiple 
gas  or  liquid  standards. 

10.6.2  Follow  the  procedures  described 
in  Sections  10.4  and  10.5,  respectively,  for 
introducing  each  gas  and/or  liquid  standard 
to  the  tube  and  load  those  containing  the 
highest  boiling  compounds  of  interest  first 
and  the  lightest  species  last. 

10.7  Additional  requirements  for 
preparation  of  calibration  tubes. 

10.7.1  Storage  of  Calibration  Standard 
Tubes. 

10.7.1.1  Seal  tubes  with  long-term  storage 
caps  immediately  after  they  have  been 
disconnected  from  the  standard  loading 
manifold  or  injection  apparatus. 

10.7.1.2  Calibration  standard  tubes  may 
be  stored  for  no  longer  than  30  days  and 
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should  be  refrigerated  if  there  is  any  risk  of 
chemical  interaction  or  degradation. 

10.8  Keep  records  for  calibration  standard 
tubes  to  include  the  following: 

10.8.1  The  stock  number  of  any 
commercial  liquid  or  gas  standards  used. 

10.8.2  A  chromatogram  of  the  most  recent 
blank  for  each  tube  used  as  a  calibration 
standard  together  with  the  associated 
analytical  conditions  and  date  of  cleaning. 

10.8.3  Date  of  standard  loading. 

10.8.4  List  of  standard  components, 
approximate  masses  and  associated 
confidence  levels. 

10.8.5  Example  analysis  of  an  identical 
standard  with  associated  analytical 
conditions. 

10.8.6  A  brief  description  of  the  method 
used  for  standard  preparation. 

10.8.7  The  standard’s  expiration  date. 

10.9  TD/GC/MS  using  standard  tubes  to 
calibrate  system  response. 

10.9.1  Verify  that  the  TD/GC/MS 
analytical  system  meets  the  instrument 


performance  criteria  given  in  Section  9.1  and 
relevant  parts  of  Section  9.5. 

10.9.2  The  prepared  calibration  standard 
tubes  must  be  analyzed  using  the  analytical 
conditions  applied  to  field  samples  (see 
Section  11.0)  and  must  be  selected  to  ensure 
quantitative  transfer  and  adequate 
chromatographic  resolution  of  target 
compounds,  surrogates,  and  internal 
standards  in  order  to  enable  reliable 
identification  and  quantitation  of  compounds 
of  interest.  The  analytical  conditions  should 
also  be  sufficiently  stringent  to  prevent 
buildup  of  higher  boiling,  non-target 
contaminants  that  may  be  collected  on  the 
tubes  during  field  monitoring. 

10.9.3  Calibration  range.  Each  TD/GC/MS 
system  must  be  calibrated  at  five 
concentrations  that  span  the  monitoring 
range  of  interest  before  being  used  for  sample 
analysis.  This  initial  multi-level  calibration 
determines  instrument  sensitivity  under  the 
analytical  conditions  selected  and  the 
linearity  of  GC/MS  response  for  the  target 


compounds.  One  of  the  calibration  points 
must  be  within  a  factor  of  five  of  the 
detection  limit  for  the  compounds  of  interest. 

10.9.4  One  of  the  calibration  points  from 
tbe  initial  calibration  curve  must  be  at  the 
.same  concentration  as  the  daily  single-level 
calibration  verification  standard  (e.g.,  the 
mass  collected  when  sampling  air  at  typical 
concentrations). 

10.9.5  Calibration  frequency.  Each  GC/ 
MS  system  must  be  recalibrated  with  a  full 
5-point  calibration  curve  following  corrective 
action  (e.g.,  ion  source  cleaning  or  repair, 
column  replacement)  or  if  the  instrument 
fails  the  daily  calibration  acceptance  criteria. 

10.9.5.1  Single-level  calibrations  checks 
must  be  carried  out  on  a  regular  routine  basis 
as  described  in  Section  9.6. 

10.9.5.2  Quantitation  ions  for  the  target 
compounds  are  shown  in  Table  10.1.  Use  the 
primary  ion  unless  interferences  are  present, 
in  which  case  you  should  use  a  secondary 
ion. 


Table  10.1— Clean  Air  Act  Volatile  Organic  Compounds  for  Passive  Sorbent  Sampling 


Compound 

CAS  No. 

BP 

(°C) 

Vapor 

pressure 

(mmHg)a 

MWb 

Characteristic  ion(s) 

Primary 

Secondary 

1,1-Dichloroethene . 

75-35-4 

32 

500 

96.9 

61 

96 

3-Chloropropene  . 

107-05-1 

44.5 

340 

76.5 

76 

41 , 39,  78 

1,1,2-Trichloro-1,2,2- 

trifluoroethane . 

1,1-Dichloroethane . 

75-34-3 

57.0 

230 

99 

63 

65.  83,  85,  98, 

100. 

1 ,2-Dichloroethane . 

107-06-2 

83.5 

61.5 

99 

62 

98 

1,1,1-Trichloroethane  . 

71-55-6 

74.1 

100 

133.4 

97 

99,  61 

Benzene  . 

71-43-2 

80.1 

76.0 

78 

78 

Carbon  tetrachloride  . 

56-23-5 

76.7 

90.0 

153.8 

117 

119 

1 ,2-Dichloropropane . 

78-87-5 

97.0 

42.0 

113 

63 

112 

Trichloroethene  . 

79-01-6 

87.0 

20.0 

131.4 

95 

97,  130,  132 

1,1,2-Trichloroethane  . 

79-00-5 

114 

19.0 

133.4 

83 

97,  85 

Toluene  . 

108-88-3 

111 

22.0 

92 

92 

91 

Tetrachloroethene  . 

127-18-4 

121 

14.0 

165.8 

164 

129,  131,  166 

Chlorobenzene . 

108-90-7 

132 

8.8 

112.6 

112 

77,  114 

Ethylbenzene  . 

100-41-4 

136 

7.0 

106 

91 

106 

m,p-Xylene  . 

108-38-3, 

138 

6.5 

106.2 

106 

91 

106-42-3 

Styrene  . 

100-42-5 

145 

6.6 

104 

104 

78 

o-Xylene  . 

95-47-6 

144 

5.0 

106.2 

106 

91 

p-Dichlorobenzene  . 

106-46-7 

173 

0.60 

147 

146 

111, 148 

"  Pressure  in  millimeters  of  mercury. 
•'Molecular  weight. 


11.0  Aiijilylii:al  I’liiceiliire 

I  I .  I  for  StniifiU-  Aiitilysi:,. 

I  I .  I .  I  I'iiicli  s<!(|ii<!iii:i;  ()l  iimil  y.ses  iniisl  ho 

(II iltiied  II.*.  Iiil lows: 

I  I .  I .  I .  I  A  ciililiriit  inn  viirilii.iit  inn . 
11.1.1.2  A  liilim  iitiii  y  liliiiil'. . 

I  I  I  .  I  .!t  I'  iiild  liliiiii  . 

I  I .  I .  I  4  .'>iiiii|iln|i>). 

I  I .  I .  I  .!i  Miild  liliiiik 
I  I  I .  I  .(■  A  .'iiiiidn  liivnl  i.iililiiiil  inn 
vni  ilii.iilinn  fMiindiii il  Inlin  iillni  10  liiilil 
Mini  pins. 

I  1 .  1 .  1 .7  A  .'nn)'ln  InvnI  ciililinil  inn 
vnril iciit inn  sliindiird  Inlin  iil  llin  nnd  nl  llin 
Mini|iln  liiilcli. 

I  1.2  I'm  jilinii  ,S'y.'.7(.*/n  (Hircks  (iiid 

I’rocciltirrs. 


M.2..I  i'iiisiim  nil  .siini|il(!  tiihns  nnd  finld 
lilnnks  lire  nl  ninliinnl  lnin|i(;rnlnm  lininrn 
rninnving  llinni  irnni  llin  sinrngn  ennininni. 

11.2.2  II  using  nil  niiinninind  Tl  )/G(  VM.'i 
nnniy/.nr,  mninvn  llin  Inng,  Inini  slning,n  cups 
Irnni  llin  Inlins,  rn|dn(:n  llinni  willi 
npprnpiinln  nnnivlii.nl  i.nps,  nnd  Innd  llinni 
inin  llin  sysinni  in  llin  sni|nnni:n  dn.'.i.i  ilind  in 
.' ini.l inn  I  I .  I .  A llni mil i  vnl y ,  i I  nsinp,  n  innnnni 
sysInni,  iim  up  nnd  nnniy/.n  nni  li  Inlin,  nun  nl 
n  limn,  in  llin  snipinm.n  dnsi.lilind  in  .'ini.linn 
III 

I  1.2.3  rlin  Inllnwing,  llinininl  dnsni|ilinn 
sysinni  inln)',rily  i.lini.k.s  nnd  pmi.niliirns  urn 
rnijiiiind  lininrn  nncli  Inlin  is  nnniy/.nd. 

Niite:  ( innininicini  llinininl  dnsnilinis 
slinnid  ini|dninnnl  llinsn  slops  nninnini icnl ly. 

I  1.2. .1.1  Tnlin  Innk  InsI:  Encli  Inlin  iniisl  lin 

Innk  In.sind  ns  .snnn  ns  il  is  Inndnd  inIn  llin 


ciin  inr  g,ns  tinw  |inlli  lininrn  nnniysis  In  nnsiirn 
(Inin  iningrily. 

I  1 .2.3.2  ( inndiK  I  llin  Innk  InsI  nl  llin  ( 

(.nrrini  )>ns  prnssnrn.  willinni  linni  nr  g,ns  llnw 
npplind.  Tnlins  llinl  Inil  llin  Innk  In.'.l  slinnId 
mil  lin  nnnIy/.nd,  liiil  .‘.liniild  lin  rnsnnind  nnd 
sinrnd  mini  I.  I  In  nninninind  sysinins,  llin 
in.'.lininnni  slinnid  i.nnlimin  In  Innk  InsI  nml 
nnnIy/.n  .■.nlisnipinni  Inlins  nllni  n  givnn  Inlin 
Inis  Iniind.  Aiiinninind  sy.'iinnis  ninsi  nisn 
sinrn  nnd  rni.nid  wliii  li  lidin.'i  in  n  snipiniii.n 
linvn  Iniind  llin  Innk  InsI  Ininininlinn  nn 
Iniind  Inlins  slinnid  lin  dnwninndnd  willi  llin 
linli.li  nl  snipinnen  ininininlinn  Irnni  llin 
nnni yl ii.nl  sysinni. 

I  1 .2. 3. .3  l.nnk  In.'.l  llin  snin|dn  llnw  |inlli. 
I.nnk  (  linck  llin  sninpin  llnw  |inlli  nl  llin 
llinininl  dnsnriinr  lininrn  nncli  nnniysis 
williniil  linnI  nr  g,ns  llnw  np|ilind  In  llin 
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sample  tube.  Stop  the  automatic  sequence  of 
tube  desorption  and  (iC.  analysis  if  any  leak 
is  detected  in  the  main  sample  flow  path. 

This  process  may  he  carried  out  as  a  separate 
step  or  as  part  of  Section  11.2.3.2. 

11.2.4  Optional  dry  purge. 

1 1 .2.4.1  Tubes  may  be  dry  purged  with  a 
flow  of  pure  dry  gas  passing  into  the  tube 
from  the  sampling  end,  to  remove  water 
vapor  and  other  very  volatile  interferents  if 
required. 

11.2.5  Internal  standard  (IS)  addition. 

11.2.5.1  Use  the  internal  standard 
addition  function  of  the  automated  thermal 
desorber  (if  available)  to  introduce  a  precise 
aliquot  of  the  internal  standard  to  the 
sampling  end  of  each  tube  after  the  leak  test 
and  shortly  before  primary  (tube) 
desorption). 

Note:  This  step  can  be  combined  with  dry 
purging  the  tube  (Section  11.2.4)  if  required. 

11.2.5.2  If  the  analyzer  does  not  have  a 
facility  for  automatic  IS  addition,  gas  or 
liquid  internal  standard  can  be  manually 
introduced  to  the  sampling  end  of  tubes  in 
a  flow  of  carrier  gas  using  the  types  of 
procedure  described  in  Sections  10.3  and 
10.4,  respectively. 

11.2.6  Pre-purge.  Each  tube  should  be 
purged  to  vent  with  carrier  gas  flowing  in  the 
desorption  direction  [i.e.,  flowing  into  the 
tube  from  the  non-sampling  end)  to  remove 
oxygen  before  heat  is  applied.  This  is  to 
prevent  analyte  and  sorbent  oxidation  and  to 
prevent  deterioration  of  key  analyzer 
components  such  as  the  GC  column  and  mass 
spectrometer  (if  applicable).  A  series  of 
schematics  illustrating  these  steps  is 
presented  in  Figures  17.2  and  17.3. 

11.3  Analytical  Procedure. 

11.3.1  Steps  Required  for  Thermal 
Desorption. 

11.3.1.1  Ensure  that  the  pressure  and 
purity  of  purge  and  carrier  gases  supplying 
the  TD/GG/MS  system,  meet  manufacturer 
specifications  and  the  requirements  of  this 
method. 

11.3.1.2  Ensure  also  that  the  analytical 
method  selected  meets  the  QG  requirements 
of  this  method  (Section  t))  and  that  all  the 
iiiiiilytical  ))arameter.s  are  at  set  ])oint. 

11.3.1.3  Gondiict  predesor])liou  systciin 
clntcks  (s(!0  Section  11.2). 

11.3.1.4  I lesorb  the  sorlxnit  lube  iinder 
coiidilions  (lisinonstraled  to  achieve  >‘I5 
|ierceiil  lecovciiy  ol  target  compoimd.s  (see 
Seel  ion  ll,!>.2 ). 

Note:  Typical  lube  ilesoiplion  coiidilions 
iiiiig,e  bom  211(1  3.Ml  "(iioi  !>  I  li  iiiiiiiiles  willi 
a  caiiiei  f>as  flow  ol  3(1  1(1(1  ml. /min  pas.siiig, 
lliioii)’li  llio  lube  lioiii  llie  iioii  sam|iliiig  end 
such  lliiil  imidyles  me  lliislied  oiil  ol  llie  lube 
ii  om  the  Ml  III  pi  mg,  end  I  lesoi  lied  VI  t(  '.li  me 
coiiceiiliiited  (i eiociised)  on  a  sei  oiidm  y, 

1  ooled  soilieiil  Imp  iiilegiiiled  mio  llie 
muilylii  III  eipiipmeiil  (see  l'i)‘me  1/  4)  l  lie 
lociiMiig,  liiqi  is  ly|iicidly  mmiilmiied  iil  ii 
lempeiiilme  between  31)  mid  clll  "(  !  dm  mg, 
lociisiiig,.  .Selectioii  ol  b ydi opbobic  .soibeiils 
loi  ioi.ir.iiig,  mid  .selling,  ii  loi|iping, 
lempeiiilme  ol  I  2.li  In  "(  !  aid  analysis  ol 
bumid  samples  because  these  selling,.s  allow 
selective  el  uni  mil  ion  ol  any  residual  water 
liom  the  .system,  prior  to  (  3  i/MS  aualysis. 

Noln:  The  Iran.sler  ol  analytes  Ironi  llm  lube 
In  llie  Incusing,  Imp  during,  primiiry  (lube) 


desorption  can  bo  carried  out  splitless  or 
under  controlled  split  conditions  (see  Figure 
1 7.4)  depending  on  the  masses  of  target 
compounds  sampled  and  the  requirements  of 
the  system — sensitivity,  required  calibration 
range,  column  overload  limitations,  etc. 
Instrument  controlled  sample  splits  must  be 
demonstrated  by  showing  the  reproducibility 
using  calibration  standards.  Field  and 
laboratory  blank  samples  must  be  analyzed  at 
the  same  split  as  the  lowest  calibration 
standard.  During  secondary  (trap)  desorption 
the  focusing  trap  is  heated  rapidly  (typically 
at  rates  >  40  °C/s)  with  inert  (carrier)  gas 
flowing  through  the  trap  (3-100  mL/min)  in 
the  reverse  direction  to  that  used  during 
focusing. 

11.3.1.5  The  split  conditions  selected  for 
optimum  field  sample  analysis  must  also  be 
demonstrated  on  representative  standards. 

Note:  Typical  trap  desorption  temperatures 
are  in  the  range  250-360  °C,  with  a  “hold” 
time  of  1-3  minutes  at  the  highest 
temperature.  Trap  desorption  automatically 
triggers  the  start  of  GG  analysis.  The  trap 
desorption  can  also  be  carried  out  under 
splitless  conditions  (j.e.,  with  everything 
desorbed  from  the  trap  being  transferred  to 
the  analytical  column  and  GG  detector)  or, 
more  commonly,  under  controlled  split 
conditions  (see  Figure  17.4).  The  selected 
split  ratio  depends  on  the  masses  of  target 
compounds  sampled  and  the  requirements  of 
the  system — sensitivity,  required  calibration 
range,  column  overload  limitations,  etc.  If  a 
split  is  selected  during  both  primary  (trap) 
desorption  and  secondary  (trap)  desorption, 
the  overall  split  ratio  is  the  product  of  the 
two.  Such  ‘double’  split  capability  gives 
optimum  flexibility  for  accommodating 
concentrated  samples  as  well  as  trace-level 
samples  on  the  TD/GC/MS  analytical  system. 
High  resolution  capillary  columns  and  most 
GG/MS  detectors  tend  to  work  best  with 
approximately  20-200  ng  per  compound  per 
tube  to  avoid  saturation.  The  overall  split 
ratio  must  be  adju.sted  such  that,  when  it  is 
applied  to  the  sample  ma.ss  that  is  expected 
to  be  collected  during  field  monitoring,  the 
amount  reacliingthe  column  will  be 
alteuuated  to  fall  witbiii  ibis  range.  As  a  rule 
of  llmmb  tins  means  that  ~20  ng  sanqiles  will 
i'<;(|uii'e  .s])litles.s  or  very  low  s])lit  iinalysis,  ~2 
|(g  samples  will  i(;(|uire  a  s|)lil  I'alio  in  llie 
oi'dei'  of  ~r>():  I  and  200  pg  samples  will 
I'eijiiire  a  double  splil  melliod  wilb  an  oveiidl 
splil  ral  id  in  Ibe  oi'dei'  ol  2, (11)0: 1 . 

I  1 .3. 1  .li  Analy/.ed  lubes  iimsi  be  lesealed 
wilb  loll)',  leiiii  si  ora)', e  I  :a  I  IS  iminedialely 
allei  analysis  (manual  sysleiiis)  oi  allei 
I  (iiii  plel  ion  ol  a  sequence  (ailloiealed 
i.yslems).  I  bis  pievenl),  conlani inal ion, 
niininil/ni)'  Ibe  exieni  ol  lube  i econd il  loniii)' 
leqiiited  beioi e  .■.ebseqnen I  lein.e. 

I  I  2.  I  Aliiilylli  III  I'lni  rillllr 

113  2.  I  I  leal/cool  I  be  (.(  ill  veil  to  1 1 1, 
slai  I  III)',  r.el  |ionil 

I  I  2.  2.  II  II.'. Ill);  a  (  3  i/M.'l  sy.'.leni.  it  can 
be  opeialed  iiieilbei  M.'i.'aanoi  M.b  .MM 
mode  (dejiendiii)',  on  ie(|nned  i.em.it i vit y 
levels  and  Ibe  type  ol  mass  .sjiecl i onielei 
.'.elected).  A;;  .’:oon  a;.  Iiap  desoi|ilion  and 
liimsiei  ol  analytes  into  Ibe  (  3  !  coinnin 
lri)',)',ei.<i  Ibe  start  ol  the  (  3  !/M.S  analysis, 
collect  ma.<:.>:  .'qieclral  data  over  a  ran)’,e  ol 
ma.'aais  Iroin  3!i  lo  3(10  iiimi.  (lolled  al  least 


10  data  points  per  eluting  chromatographic 
peak  in  order  to  adequately  integrate  and 
(piantify  target  compounds. 

1 1 .3.2.3  U.se  secondary  ion  quantitation 
only  when  there  are  sample  matrix 
interferences  with  the  primary  ion.  If 
secondary  ion  quantitation  is  performed,  flag 
the  data  and  document  the  reasons  for  the 
alternative  quantitation  procedure. 

11.3.2.4  Whenever  the  thermal 
desorption — GG/MS  analytical  method  is 
changed  or  major  equipment  maintenance  is 
performed,  you  must  conduct  a  new  five- 
level  calibration  (see  Section  10.6.3).  System 
calibration  remains  valid  as  long  as  results 
from  subsequent  routine,  single-level 
calibration  verification  standards  are  within 
30  percent  of  the  most  recent  5-point 
calibration  (see  Section  10.9.5).  Include 
relevant  routine,  single-level  calibration  data 
in  the  supporting  information  in  the  data 
report  for  each  set  of  samples. 

11.3.2.5  Document,  flag  and  explain  all 
sample  results  that  exceed  the  calibration 
range.  Report  flags  and  provide 
documentation  in  the  analytical  results  for 
the  affected  sample(s). 

12.0  Data  Analysis,  Calculations,  and 
Reporting 

12.1  Recordkeeping  Procedures  for 
Sorbent  Tubes. 

12.1.1  Label  sample  tubes  with  a  unique 
identification  number  as  described  in  Section 
6.3. 

12.1.2  Keep  records  of  the  tube  numbers 
and  sorbent  lots  used  for  each  sampling 
episode. 

12.1.3  Keep  records  of  sorbent  tube 
packing  if  tubes  are  manually  prepared  in  the 
laboratory  and  not  supplied  commercially. 
These  records  must  include  the  masses  and/ 
or  bed  lengths  of  sorbent(s)  contained  in  each 
tube,  the  maximum  allowable  temperature 
for  that  tube  and  the  date  each  tube  was 
packed.  If  a  tube  is  repacked  at  any  stage, 
record  the  date  of  tube  repacking  and  any 
other  relevant  information  required  in 
Section  12.1. 

12.1.4  Keep  records  of  the  conditioning 
and  blanking  of  tubes.  These  records  must 
include,  but  are  not  limited  to,  tlie  (ini(|ne 
identiiication  mimlieraml  ineasni'ed 
liackgronml  resulting  from  llie  tube 
condilioning. 

12. 1 .5  kecoi'd  llie  localioii,  dales,  lube 
idenlilication  and  limes  a.ssocialed  with  eacli 
siinqile  colleclion.  Record  lids  inloi'iualion 
oil  a  ( Ibain  ol  ( luslody  ionii  llial  is  seiil  lo  Ibe 
aiialylical  laboialoi  y. 

T.'.l  .li  Tield  saiiipliiig  per.'.oiiiiel  iiiu.'.l 
I  om|ilele  and  .'.end  a  (  liaiii  ol  (  liislody  to  llie 
analysis  lalioialoiy  l.'iiie  .'iei  lion  It  (•  4  ol 
Melliod  32.!iA  loi  winil  inloi  ination  lo 
nil  bide  and  .‘iei  lion  I  /O  ol  Ibis  melliod  loi 
an  ex  am  I  lie  loi  III  I  I  In  |il  ii  ale  i  o|iief;  ol  Ibe 
(  bain  ol  (  ill',  tod  y  nini.l  be  ini  bided  wilb  Ibe 
sani|ile  lepoil  and  i. lined  wilb  Ibe  belli  lesi 
dala  an  bive 

12.  1.'/  Tield  sain |il III);  |iei Minnel  ninsi 
also  Teep  iiii  oiils  ol  Ibe  daily  null  vei  tin 
wind  diiei.tiim.  daily  aveiage  leni|ieialme, 
and  daily  aveia);e  baiomeliii  pie.':.':me  loi  Ibe 
.';a 1 11  pie  col  led  ion  pel  i oil.  .See  .Sect  ion  n.li.!i  o 
Melliod  32,!)A. 

12.1. II  l.aboraloiy  per.'ioniiel  mii.<3  leconl 
Ibe  sample  iecei|il  dale,  and  analysis  dale. 
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12.1.9  Laboratory  personnel  must 
maintain  records  of  the  analytical  method 
and  sample  results  in  electronic  or  hardcopy 
in  sufficient  detail  to  reconstruct  the 


calibration,  sample,  and  quality  control 
results  from  each  sampling  episode. 

12.2  Calculations. 

12.2.1  Complete  the  calculations  in  this 
section  to  determine  compliance  with 


calibration  quality  control  criteria  (see  also 
Table  17.1). 

12.2.1.1  Response  factor  (RF) .  Calculate 
the  RF  using  Equation  12.1: 


kxMj 


Eq.  12.1 


Where: 

As  =  Peak  area  for  the  characteristic  ion  of  the 
analyte. 


Ais  =  Peak  area  for  the  characteristic  ion  of 
the  internal  standard. 

Ms  =  Mass  of  the  analyte. 

Mis  =  Mass  of  the  internal  standard. 


12.2.1.2  Standard  deviation  of  the 
response  factors  (SDrf).  Calculate  the  SDrf 
using  Equation  12.2: 


SI),,.  = 


z( 

1=1 

1 

1 

Eq.  12.2 


Where: 

Kl'',  ==  Kl''  for  each  of  llie  calihriitioii 
(:oMi|ioiiiiil.s. 


Kl''  M(!iin  Kl''  lor  (inch  coinpoiiiid  Iroin  Ihe 
iiiilial  eiilihriilioii. 

II  -  Niiiiilier  ol  ciililiriilioii  .sliiiiiliirils. 


12.2.l.:t  Percent  devialioii  ('Xil  lEV). 
Calculate  llie 'Xil  )I';V  using  l'i(|iialioii  12. ;i: 


%/)/<F  ~  sn,.,  !  /<•/<’ X 100 


!•:(  {.  1  2  .  f 


Where: 

.'>lli,i  .'ilaiiilaiil  ilevialioii. 


Kl'  Mean  Kl'  loi  each  coiii|ionnil  lioni  Ihe 
III  il  iai  (  III  llii  III  ion 


12  2  I  '1  Kehil  I  ve  |iei  I  enl  ill  llei  eiii  e 
I  KIM  I)  (  jilcn  lain  Ihe  KIM)  nsi  iig,  l'!(|nal  ion 
12  M: 


/<ri) 


K!  R2 
\{Rl  I  l<2)/2\ 


xlOO 


I'lq  .  12.4 


Where: 

K  I ,  K2.  Values  lhal  are  heiiig,  coni|iareil  (i.c., 
res|ionse  faclors  in  calihralion 
verif  icalion). 


r2.2.2  I  lelei mi  lie  I  he  eqii  I  valeiil 
conceni I al ion  ol  coiii|ionnils  in  alnios|iheres 
as  lollows. 


I2.2.:i  I'or  piissi  ve  SOI  heel  Inhe  saiii|)les, 
caicniale  Ihe  conceni  nil  ion  ol  Ihe  lai|;el 
coiiiponii(l(s)  in  the  sanipleil  air,  in  |if’,/iii  '  hy 
ii.'.ing,  I'iqnalion  I  2.S  (Kelerence  2  I ). 


ni. 


t  I 

Uxt 


Eq.  12.5 


where: 

=  'I'he  concentration  of  target  compound 
in  the  air  sampled  (pg/m-*). 
m.ncas  =  I  he  mass  of  the  compound  as 
measured  in  the  sorbent  tube  (pg). 

IJ  =  The  diffusive  uptake  rate  (sampling  rate) 
(mL/min). 

t  =  The  exposure  time  (minutes). 

Note:  Diffusive  uptake  rates  for  common 
VOCs,  using  carbon  sorbents  packed  into 
sorbent  tubes  of  the  dimensions  specified  in 
Section  6.1,  are  listed  in  Table  12.1.  Adjust 
analytical  conditions  to  keep  expected 
sampled  masses  within  range  (see  Sections 

11.3.1.3  to  11.3.1.5).  Best  possible  limits  of 
detection  are  typically  in  the  order  of  0.1  ppb 
for  1,3-butadiene  and  0.05  ppb  for  volatile 
aromatics  such  as  benzene  for  14-day 
monitoring.  However,  actual  detection  limits 


will  dejjend  iqion  Ihe  analytical  conditions 
selected. 


Table  12.1— Validated  Sorbents 
AND  Uptake  Rates  for  Selected 
Clean  Air  Act  Compounds 


Compound 

Carbopack  X 
uptake  rate 
(ml/min)® 

1 ,1-Dichloroethene  . 

0.57±0.14 

3-Chloropropene . 

0.5110.3 

1,1-Dichloroethane  . 

0.5710.1 

1 ,2-Dichloroethane  . 

0.5710.08 

1 ,1 ,1-Trichloroethane . 

0.5110.1 

Benzene  . 

0.6610.06 

Carbon  tetrachloride  . 

0.5110.06 

1 ,2-Dichloropropane  . 

0.5210.1 

Table  12.1— Validated  Sorbents 
AND  Uptake  Rates  for  Selected 
Clean  Air  Act  Compounds— Con¬ 
tinued 


Compound 

Carbopack  X 
uptake  rate 
(ml/min)  ^ 

Trichloroethene . 

0.510.05 

1,1,2-Trichloroethane . 

0.4910.13 

Toluene . 

0.5210.14 

Tetrachloroethene . 

0.4810.05 

Chlorobenzene  . 

0.5110.06 

Ethylbenzene  . 

0.4610.07 

m,p-Xylene . 

0.4610.09 

Styrene  . 

0.510.14 

o-Xylene . 

0.4610.12 
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Table  12.1— Validated  Sorbents 
AND  Uptake  Rates  for  Selected 
Clean  Air  Act  Compounds— Con¬ 
tinued 


Compound 

Carbopack  X 
uptake  rate 
(ml/min)  ® 

p-Dichlorobenzene . 

0.4510.05 

3  Reference  3,  McClenny,  J. 
7:248-256. 

Environ.  Monit. 

U„,=Ux 

Where: 

'l'li(i  l(!in|)(!niliir(!  iil  llio  sampling  site  (K). 
I’ss  =  1 1><!  pi'<!Ssm'(;  ill  llin  simi|>liiig  situ  (imii 

Mnlliod  I'nridriiiiiiicn 

riiii  portiinnimni  <il  lliii.  piucitilmii  liii  V( )( i 
mil  lisliiil  ill  I'iililii  \  '/.\  is  ildliii III iiiiiil  using 
Iliii  piiK  ikIiiiii  ill  Aililnmliiiii  A  iil  lliis 
MiiIIkiiI 

n  1  rliii  viiliil  iiiii)Mi  iiii  imiii;>iiiiiimiiil  oi 
VI  )(  !  IS  iip  pi  1 IX I  nil  lilt  I  y  ll.li  |lg,/ni  '  In  li  lll|■,/lll ' 

I II  II II ,  (  III  liK  lull  (iviii  II  M  till  V  Slim  pi  III); 
pniiiiil  I  Iiii  iippiii  liiiiil  iil  lliii  iisiiliil  iiiii|',ii 
iliipiiiiils  IIII  lliii  spill  iiiliii  siiliii  lull  (.'.III  Inin 
II  'I  I )  mill  I  lilt  il  yniiiii  II  i  iin)'ii  iil  I  lin 
iiiiiil  yl  ii  III  sysliiiii  Tliii  liiwnl  liiiiil  iil  lliii 
iir.iiliil  iiiii|;ii  iliipiiiiils  nil  lliii  iiiiisii  liiini  lliii 
iiiiiil yl  II  III  im.li  iniiiiiil  ilnlin  lui  mill  mi  lliii 
lilmil'.  Iiiviil  III  lingnl  i  iini|iiiiiiiil.'.  in 
I  nliii  Iiii  i  11);  i  iiiii  |iim  nils  im  lint  sin  I  inn  I  I  ill  in 
I snn  '>ni:l  inn  I  !t  .1 ). 

I '17  I  li  I  Insi  vn  sill  linni  tnlins  i.nni|iiitililn 
willi  |iiissivn  smnpliii)’,  mill  llinniiiil 
ilnsni  |il  inn  ninllinils  liiivn  linnn  nviilniilnil  lit 
inliilivniy  ln|',li  lit nins|ilini  ii:  i :niii:nnlriil inns 
(i.rs,  mill  ppli  In  ppm)  mill  pnlilislinil  lin  nsn 
ill  wink pliirn  nil  inni  inilnsiriiil/mnliiln 
siinrcn  nmissiiins  (Knlninncns  l!i  Iti.  71  77). 

IlnsI  piissililn  (Inlnrlinn  limits  iiml 
miiximnm  ipiimliliiililn  cinmniitnilinns  (if  iiir 
pnlintmils  riingn  fnim  snli-|iin't-pnr-ti'illi(in 
(siili-jipl)  Inr  liningnniitnd  s))n(:ins  sucli  ns 
(X'.l/t  nnd  tin;  Irnnns  using  nn  nlnctrnn  (:n])tiir(t 
(Ininclor  (I'XII)),  .SIM  Modo  CC/M.S,  lri|)l(! 

(pind  M.S  or  CC’./TOF  M.S  to  siili-jipl)  for 
vointilo  liydrocarbons  colloctctd  ovetr  72  hours 
followori  by  annlysis  using  tx;  with 
(|uadrupole  MS  oporated  iii  tho  full  SCAN 
inodo. 

13.3.1  Actual  detection  limits  for 
atmospheric  monitoring  vary  depending  on 
several  key  factors.  These  factors  are: 

•  Minimum  artifact  levels. 

•  GC  detector  selection. 

•  Time  of  exposure  for  passive  sorbent 
tubes. 

•  Selected  analytical  conditions, 
particularly  column  resolution  and  split 
ratio. 

14.0  Pollution  Prevention 

This  method  involves  the  use  of  ambient 
concentrations  of  gaseous  compounds  that 


12.2.4  Correct  target  concentrations 
determined  at  the  sampling  site  temperature 
and  atmospheric  pressure  to  standard 
conditions  (25  °C  and  760  mm  mercury) 
using  Equation  12.6  (Reference  22). 


'298.2  Y 

V  /.V.V  . 


X 


f  p  \ 

ss 

[760  j 


post  little  or  no  danger  of  pollution  to  the 
nnviroiimnnt. 

I. 5.0  Waste  Maiiageiiieiil 

I  lisposn  of  nx|iirnd  ciilibriition  solutions  ns 
lin/.iii dons  niiitnriiils.  I'ixnrcisn  stiiiidiiril 
liiliiinitoi  y  nn viiiinmnntiil  |iiiii:tii:ns  to 
mininii/.n  tlin  nsn  iiiid  ilis|iosiil  ol  liibiiniliii  y 
sol  vnnis. 

Hi. II  Kelnieiiies 

I  Wiiilini  I  y,  W  t  |i  ,  III  II I  ,  I  Inini  mi  mil  lull  lit 
Viiliil  I  In  (  Il  )>iiii  II  ( iiiiii  piiimils  III  A  ml  I  mill 
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17.0  Tiihlns,  Diagrains,  Flowcharts  and 
Validation  Data 


Table  17.1— Summary  of  GC/MS  Analysis  Quality  Control  Procedures 


Parameter 


Frequency 


Acceptance  criteria 


Corrective  action 


Bromofluorobenzene  Instrument 
Tune  Performance  Check. 

Five  point  calibration  bracketing  the 
expected  sample  concentration. 


Daily®  prior  to  sample  analysis  .... 

Following  any  major  change,  re¬ 
pair  or  maintenance  or  if  daily 
CCV  does  not  meet  method  re¬ 
quirements.  Recalibration  not  to 
exceed  three  months. 


Calibration  Verification  (CCV  Sec¬ 
ond  source  calibration  verification 
check). 

System  Blank  Analysis . 


Blank  Sorbent  T ube  Certification 


Samples— Internal  Standards 


Evaluation  criteria  presented  in  1 )  Retune  and  or 
Section  9.5  and  Table  9.2.  2)  Perform  Maintenance. 

1)  Percent  Deviation  (%DEV)  of  1)  Repeat  calibration  sample 
response  factors  ±30%.  analysis. 


Following  the  calibration  curve  .... 


Daily®  following 

bromofluorobenzene  and  cali¬ 
bration  check;  prior  to  sample 
analysis. 


One  tube  analyzed  for  each  batch 
of  tubes  cleaned  or  10  percent 
of  tubes  whichever  is  greater. 

All  samples . 


2)  Relative  Retention  Times 
(RRTs)  for  target  peaks  +0.06 
units  from  mean  RRT. 


The  response  factor  ±30%  DEV 
from  calibration  curve  average 
response  factor. 

1)  <0.2  ppbv  per  analyte  or  <3 
times  the  LOD,  whichever  is 
greater. 


2)  Repeat  linearity  check 


3)  Prepare  new  calibration  stand¬ 
ards  as  necessary  and  repeat 
analysis. 

1 )  Repeat  calibration  check 


2)  Repeat  calibration  curve. 

1 )  Repeat  analysis  with  new 
blank  tube. 


2)  Internal  Standard  (IS)  area  re-  2)  Check  system  for  leaks,  con- 


sponse  ±40%  and  IS  Retention 
Time  (RT)  ±0.33  min.  of  most 
recent  calibration  check. 


tamination. 


3)  Analyze  additional  blank. 

<0.2  ppbv  per  VOC  targeted  com-  Reclean  all  tubes  in  batch  and  re¬ 
pound  or  3  times  the  LOD,  analyze, 
whichever  is  greater. 

IS  area  response  ±40%  and  IS  Flag  Data  for  possible  invalida- 
RT  ±0.33  min.  of  most  recent  tion. 
calibration  validation. 


Every  24  hours. 
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Method  325  A/B 


EXAMPLE  FIELD  TEST  DATA  SHEET  ( FTDS ) 

AND 

CHAIN  OF  CUSTODY 


I .  GENERAL  INFORMATION 

SITE  NAME: 

SITE  LOCATION  ADDRESS: 

CITY:  STATE:  ZIP: 


II.  SAMPLING  DATA 


Sample 

ID 

(Tube) 

# 

Sorbent 

Sample 

or 

blank 

Start 

Date 

Start 

Time 

Stop 

Date 

Stop 

Time 

Location 

(gps) 

Ambient 
Temp . 

(°F) 

Barometric 

Pressure 
(in.  Hg) 

III.  CUSTODY  INFORMATION 

COLLECTED  BY:  _ 

Relinquished  to  Shipper  - 

Name :  _  Date :  _  Time 

Received  by  Laboratory  - 

Name  _  Date :  _  Time 

Sample  condition  upon  receipt: 


Analysis  Required: 


Comments : 


Figure  17.1.  Example  Field  Data  From  and  Chain  of  Custody 
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SorbontTube 
at  Ambient 
Temperature 


GC  Analytical 


Figure  17.2.  Schematic  of  Thermal  Desorption  Flow  Path  During 

Leak  Testing 
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6C  Analytical 


Figure  17.3.  Schematic  of  Thermal  Desorption  Flow  During  Purge 
of  Air  (Top)  and  Addition  of  IS  Gas  to  the  Sorbent  Tube  (Bottom) 
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Figure  17.4.  Schematic  of  Thermal  Desorption  Flow  Path  During 
Primary  (Tube)  Desorption  (Top)  and  Secondary  (Trap)  Desorption 
and  Transfer  to  the  GC  (Bottom) 
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Addendum  A  to  Method  325B — Method  325 
Performance  Evaluation 

A.l  Scope  and  Application 

A. 1.1  To  be  measured  by  Methods  325A 
and  325B,  each  new  target  volatile  organic 


compound  (VOC)  or  sorbent  that  is  not  listed 
in  Table  12.1  must  be  evaluated  by  exposing 
the  selected  sorbent  tube  to  a  known 
concentration  of  the  target  compound(s)  in  an 
exposure  chamber  following  the  procedure  in 
this  Addendum,  unless  the  compound  or 
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sorbent  has  already  been  validated  and 
reported  in  one  of  the  following  national/ 
international  standard  methods:  ISO  16017- 
2:2003  (incorporated  by  reference — see 
§  63.14),  ASTM  06196-03(2009) 

(incorporated  by  reference — see  §63.14),  or 
BS  EN  14662-4:2005  (incorporated  by 
reference — see  §63.14),  or  in  peer-reviewed 
open  literature. 

A. 1.2  You  must  determine  the  uptake  rate 
and  the  relative  standard  deviation  compared 
to  the  theoretical  concentration  of  volatile 
material  in  the  exposure  chamber  for  each  of 
the  tests  required  in  this  method.  If  data  that 
meet  the  requirement  of  this  Addendum  are 
available  in  the  peer  reviewed  open  literature 
for  VOCis  of  interest  collected  on  your  passive 
sorlxMit  tube  configuration,  then  such  data 
may  be  submitted  in  lieu  of  the  testing 
recpiired  in  this  Addendum. 

A. 1.3  Yon  must  (sxposci  .sorbent  lubes  in 
a  test  chamber  to  parts  ])(!r  trillion  by  volume 
(|>|)lv)  and  low  ]>arts  |)er  billion  by  volume 
(ppbv)  conciiniralions  of  V( )( is  in  humid 
atmospberes  to  (bdermine  the  sorbent  lube 
iqilake  rale  and  to  coidirm  compound 
capture  and  recovery. 

A. 2  Siiiiniiary  of  Method 

A. 2. 1  Known  concentrations  oi  V( )( i  are 
melei'ed  into  an  expo.sure  chamber 
containing  soibenl  lubes  lilled  with  media 
selected  to  caplui'e  the  volatile  org,aiiic 
conqxaoids  (d  interest  (see  l''ig,ure  A.  I  tor  an 
example  exposure  cbamber).  V( )( i  are  diluted 
with  luimid  air  and  the  cbamber  is  allowed 
to  (spiilibrale  t<ir  (i  boors.  ( ileaii  passive 
sampling,  (hwices  are  placed  into  the  cbamber 
and  ex|)os(!d  lor  a  measnoMl  period  (d  I iiiu!. 
'I'be  passive  u|)lake  rale  (d  the  |)assive 
sanq)ling  (htvices  is  deltirmiiuid  using  the 
standard  and  dilnlioii  gas  flow  ral(!S. 

( ihamber  concentrations  an;  conlirmed  with 
acliv(!  SI  IMMA  canister  sanq)ling. 

A. 2. 2  An  ex))osnre  chamber  and  known 
gas  concentrations  must  be  uscxi  to  challenge 
and  evaluate  the  collection  and  recovery  of 
target  com])onnds  from  the  sorbent  and  tube 
.selected  to  ])erform  jiassive  measurements  of 
V()(i  in  atmos])beres. 

A. 3  Definitions 

A. 3.1  cc  is  cubic  centimeter. 

A. 3. 2  ECD  is  electron  capture  detector. 

A. 3. 3  FID  is  flame  ioni/.ation  detector. 

A. 3.4  LED  is  light-emitting  diode. 

A. 3. 5  MFC  is  mass  flow  controller. 

A. 3. 6  MEM  is  mass  flow  meter. 

A. 3. 7  min  is  minute. 

A. 3. 8  ppbv  is  parts  per  billion  by  volume. 

A. 3. 9  ppmv  is  parts  per  million  by 
volume. 

A. 3. 10  PSD  is  passive  sampling  device. 

A. 3.1 1  psig  is  pounds  per  square  inch 
gauge. 

A. 3. 12  RH  is  relative  humidity. 

A. 3. 13  VOC is  volatile  organic 
compound. 

A.4  Interferences 

A.4.1  VOC  contaminants  in  water  can 
contribute  interference  or  bias  results  high. 
Use  only  distilled,  organic-free  water  for 
dilution  gas  humidification. 

A.4. 2  Solvents  and  other  VOC-containing 
liquids  can  contaminate  the  exposure 
chamber.  Store  and  use  solvents  and  other 


VOC-containing  liquids  in  the  exhaust  hood 
when  exposure  experiments  are  in  progress 
to  prevent  the  possibility  of  contamination  of 
VOCs  into  the  chamber  through  the 
chamber’s  exhaust  vent. 

Note:  Whenever  possible,  passive  sorbent 
evaluation  should  be  performed  in  a  VOC 
free  laboratory. 

A.4. 3  PSDs  should  be  handled  by 
personnel  wearing  only  clean,  white  cotton 
or  powder  free  nitrile  gloves  to  prevent 
contamination  of  the  PSDs  with  oils  from  the 
hands. 

A.4. 4  This  performance  evaluation 
j)rocedure  is  applicable  to  only  volatile 
materials  that  can  be  measured  accurately 
with  SUMMA  canisters.  Alternative  methods 
to  confirm  the  concentration  of  volatile 
inaterials  in  exposure  chambers  are  subject  to 
Administrator  a])proval. 

A. 5  Safely 

A. .5.1  Tills  procedure  does  not  addre.ss  all 
of  Ibe  safety  concerns  associated  with  its  use. 

It  is  tbe  res|>onsibilily  of  Ibe  user  of  Ibis 
standard  to  esiablisb  appropriate  field  and 
laboratory  safely  and  bealtb  |)raclices  and 
determine  Ibe  a|iplicability  of  regnlaloiy 
limitations  pi  ior  to  use. 

A. .5. 2  I  .aboralory  analysis  must  exercise 
a|i|ii'(ipi'iale  caie  in  working,  with  bigb- 
pressnre  g,as  cylinders. 

A. 6  l'!(|iiipmeiil  anil  Supplies 

A.Ii.  I  Yon  must  use  an  exposure  cbamber 
of  sufficient  si/.e  to  simiillaiieoiisly  g,enerale 
a  minimum  of  four  exposed  sorbent  lubes. 

A.(i.2  Yonr  exjiosui'e  cbamber  must  not 
contain  VOC  Ibal  interfere  with  Ibe 
com|)oimd  under  evaluation.  Cbambers  made 
of  g,la.ss  and/or  stainless  steel  bave  been  n.sed 
snccessfnily  for  measurement  of  known 
concentration  of  selected  V( )( !  compounds. 

A.().3  The  following  eipiipmenl  and 
supplies  are  needed: 

•  Clean,  while  cotton  or  nitrile  gloves; 

•  (Conditioned  passive  sanqiling  device 
lubes  and  diffusion  caps;  and 

•  NIST  traceable  high  nisoliition  digital  gas 
ma.ss  flow  meters  (MEMs)  or  How  controllers 
(MECs). 

A. 7  Reagents  and  Standards 

A. 7.1  You  must  generate  an  exposure  gas 
that  contains  between  35  and  75  pen;ent 
relative  humidity  and  a  concentration  of 
target  compound(s)  within  2  to  5  times  the 
concentration  to  be  measured  in  the  field. 

A. 7. 2  Target  gas  concentrations  must  be 
generated  with  certified  gas  standards  and 
diluted  with  humid  clean  air.  Dilution  to 
reach  the  desired  concentration  must  be  done 
with  zero  grade  air  or  better. 

A. 7. 3  The  following  reagents  and 
standards  are  needed: 

•  Distilled  water  for  the  humidification; 

•  VOC  standards  mixtures  in  high-pressure 
cylinder  certified  by  the  supplier  (Note:  The 
accuracy  of  the  certified  standards  has  a 
direct  bearing  on  the  accuracy  of  the 
measurement  results.  Typical  vendor 
accuracy  is  ±5  percent  accuracy  but  some 
VOC  may  only  be  available  at  lower  accuracy 
(e.g.,  acrolein  at  10  percent):  and 

•  Purified  dilution  air  less  than  0.2  ppbv 
of  the  target  VOC. 


A.8  Sample  Collection,  Preservation  and 
Storage 

A. 8.1  You  must  use  certified  gas 
standards  diluted  with  humid  air.  Generate 
humidified  air  by  adding  distilled  organic 
free  water  to  purified  or  zero  grade  air. 
Humidification  may  be  accomplished  by 
quantitative  addition  of  water  to  the  air 
dilution  gas  stream  in  a  heated  chamber  or 
by  passing  purified  air  through  a  humidifying 
bubbler.  You  must  measure  the  relative 
humidity  in  the  test  gas  as  part  of  the  record 
of  the  passive  sorbent  sampler  evaluation. 

Note:  The  RH  in  the  exposure  chamber  is 
directly  proportional  to  the  fraction  of  the 
jnirified  air  that  passes  through  the  water  in 
the  bubbler  before  entering  the  exposure 
chamber.  Achieving  uniform  humidification 
in  tbe  jmijier  range  is  a  trial-and-error 
proce.ss  with  a  humidifying  bubbler.  You 
may  need  to  heat  tiu!  bidibler  to  achieve 
siiflicient  humidity.  An  ecpiilibralion  |)(M'iod 
of  a|)proximately  15  minutes  is  re(|uired 
following  each  adjiislmenl  of  the  air  flow 
through  Ibe  humidifier.  Several  adjnstmenis 
(H'  ei|uilibralion  cycles  may  be  recpiired  to 
achieve  the  desired  Kll  level. 

Note:  Yon  will  need  to  determine  bulb  Ibe 
dilution  rale  and  Ibe  linmidification  rale  for 
yonr  design  of  Ibe  ex|>osnre  cbamber  by  trial 
and  erna'  before  |iei'forming  melbod 
evalnal iim  tests. 

A. 8. 2.  Pre|iare  and  condition  sorbent 
tubes  iidlowing  Ibe  procedures  in  Melbod 
.32fdl  .Section  7.(1. 

A. 8. 3  Yiai  miisl  verify  Ibal  Ibe  ex|)osure 
cbamber  does  not  leak. 

A. 8. 4  Yiai  must  complete  two  evaluation 
tests  using  a  mininnun  of  eight  passive 
.sampling  lubes  in  each  lest  with  less  than  5 
jiercent  (hqilelion  of  lest  analyte  by  Ibe 
.sanqilers. 

A. 8. 4. 1  Perform  at  least  one  evaluation  at 
five  limes  Ibe  estimated  analytical  detection 
limit  or  less. 

A. 8. 4. 2  Perform  second  evaluation  at  a 
concentration  e(|uivalenl  to  the  middle  of  tbe 
analysis  calibration  range. 

A. 8. 5  You  must  evaluate  the  samj)ler.s  in 
the  te.st  chamber  operating  between  35 
])ercent  and  50  percent  RH,  and  at  25  ±5  "C. 
Allow  the  oxj)osuro  chamber  to  equilibrate 
for  6  hours  before  starting  an  evaluation. 

A. 8. 6  The  flow  rate  through  the  chamber 
must  equal  100  percent  of  the  volume  of  the 
c;hamber  per  minute  (I.e.,  one  chamber  air 
change  per  minute)  and  be  <  0.5  meter  per 
second  face  velocity  across  tbe  sampler  face. 

A. 8. 7  Place  clean,  ready  to  use  sorbent 
tubes  into  the  exposure  chamber  for 
predetermined  amounts  of  time  to  evaluate 
collection  and  recovery  from  the  tubes.  The 
exposure  time  depends  on  the  concentration 
of  volatile  test  material  in  the  chamber  and 
the  detection  limit  required  for  the  sorbent 
tube  sampling  application.  Exposure  time 
should  match  sample  collection  time.  The 
sorbent  tube  exposure  chamber  time  may  not 
be  less  than  24  hours  and  should  not  be 
longer  than  2  weeks. 

A. 8. 7.1  To  start  the  exposure,  place  the 
clean  PSDs  equipped  with  diffusion  caps  on 
the  tube  inlet  into  a  retaining  rack. 

A. 8. 7. 2  Place  the  entire  retaining  rack 
inside  the  exposure  chamber  with  the 
diffusive  sampling  end  of  the  tubes  facing 


’A7i)7Z 


V(il.  VU.  No.  I  X!)  /  Moiidiiy,  |iiih)  UO.  M  /  I'loixtsod  Kidoj; 


iiitd  tliii  cliiiiiiixH  How.  .Soul  llio  cliiiiiihoi  mid 
rocord  llio  ox|iosiiro  <;lml  limo,  i  limiilioi  Kl  I, 
climidioi  loin|ionitiii'o,  I'SI)  lv|io)i  mid 
iiiiiiilior.s,  orioiiliilioii  ol  I’.SI  )s,  mid  voliililo 
iiiiiloi  iiil  iiiixliii’o  (:(mi|Hi.Kilioii  (.soo  I'  if’iiro 
A.2). 


Diliilod,  liiiinidiliod  lm)>ol  );ii<; 
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A.ll.'/.'l  kocoiil  llio  liiiio,  loiii|ioiiiliiro,  mid 
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Figure  A. 2.  Example  Tube  Retaining  Rack  in  Exposure  Chamber 


A. 9  Quality  Control 

A. 9.1  Monitor  and  record  the  exposure 
chamber  temperature  and  RH  during  PSD 
exposures. 

A. 9. 2  Measure  the  flow  rates  of  .standards 
and  j)urified  hou.se  air  immediately  following 
P.SI)  ex))osures. 

A. 10  (iaiihration  and  Standarfli/.alion 

A. 10.1  Pollow  the  i)roc(!dure.s  de.scrihed 
in  Method  22.')H  Section  10.0  for  caliliration. 

A. 10.2  V(!rily  chamher  conceniral ion  hy 
(liiecl  injection  into  a  gas  chromatograph 


calibrated  for  the  target  compound(s)  or  by 
collection  of  an  integrated  SUMMA  canister 
followed  by  analy.sis  using  a 
])reconcentration  gas  chromatographic 
imsthod  such  as  KPA  (Compendium  Method 
rO-l.'j,  Determination  of  V(KCs  in  Air 
(Collected  in  S])ecially-Prepared  (Canisters 
and  Analyzed  Hy  (C(C/MS. 

A. 10. 2.1  To  use  dir(!cl  injection  gas 

chromatography  to  verify  the  (!X|)o.sure 
chamber  concentration,  follow  the 
procedures  in  Method  1 II  of  10  ( CPR  part  00, 
Appendix  A  0. 


A. 10.2.2  To  verify  exposure  chamber 
concentrations  using  SUMMA  canisters, 
prepare  clean  canister(s)  and  measure  the 
concentration  of  VO(C  collected  in  an 
integrated  SUMMA  canister  over  the  period 
used  for  the  evaluation  (minimum  24  hours). 
Analyz.e  the  T()-15  cani.ster  sam))le  following 
I'CPA  (Com))endium  Method  T()-15. 

A. 10.2. Cl  (Compare  the  theordical 
concentration  of  volatile  material  added  to 
the  lest  chamber  to  the  measured 
conceniration  to  confirm  the  chamber 
operation.  Theoretical  coiuaailralion  musl 


37074 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Proposed  Rules 


agree  with  the  measured  concentration 
within  30  percent. 

A.  11  Analysis  Procedure 

Analyze  the  sorbent  tubes  following  the 
procedures  described  in  Section  11.0  of 
Method  325B. 

A.  12  Recordkeeping  Procedures  for 
Sorbent  Tube  Evaluation 

Keep  records  for  the  sorbent  tube 
evaluation  to  include  at  a  minimum  the 
following  information: 

A. 12.1  Sorbent  tube  description  and 
specifications. 


A. 12. 2  Sorbent  material  description  and 
specifications. 

A. 12. 3  Volatile  analytes  used  in  the 
sampler  test. 

A. 12.4  Chamber  conditions  including 
flow  rate,  temperature,  and  relative  humidity. 

A. 12.5  Relative  standard  deviation  of  the 
sampler  results  at  the  conditions  tested. 

A. 12.6  95  percent  confidence  limit  on  the 
sampler  overall  accuracy. 

A.  12. 7  The  relative  accuracy  of  the 
sorbent  tube  results  compared  to  the  direct 
chamber  measurement  by  direct  gas 
chromatography  or  SUMMA  canister 
analysis. 


A.13  Method  Performemce 

A. 13.1  Sorbent  tube  performance  is 
acceptable  if  the  relative  accuracy  of  the 
passive  sorbent  sampler  agrees  with  the 
active  measurement  method  by  ±10  percent 
at  the  95  percent  confidence  limit  and  the 
uptake  ratio  is  greater  than  0.5  mL/min  (1  ng/ 
ppm-min). 

Note:  For  example,  there  is  a  maximum 
deviation  comparing  Perkin-Elmer  passive 
type  sorbent  tubes  packed  with  Carbopack  X 
of  1.3  to  10  percent  compared  to  active 
sampling  using  the  following  uptake  rates. 


1 - 

1 ,3-butadiene 
uptake  rate 
mL/min 

Estimated 

detection 

limit 

(2  week) 

Benzene 
uptake  rates 
mL/min 

Estimated 

detection 

limit 

(2  week) 

Carbopack  X  (2  week)  . 

0.61  ±0.11  a 

0.1  ppbv 

0.67  a 

0.05  ppbv 

®McClenny,  W.A.,  K.D.  Oliver,  H.H.  Jacumin,  Jr.,  E.H.  Daughtrey,  Jr.,  D.A.  Whitaker.  2005.  24  h  diffusive  sampling  of  toxic  VOCs  in  air  onto 
Carbopack  X  solid  adsorbent  followed  by  thermal  desorption/GC/MS  analysis— laboratory  studies.  J.  Environ.  Monit.  7:248-256. 


A. 13.2  Data  Analysis  and  Calculations  for 
Method  Evaluation 


A. 13.2.1  Calculate  the  theoretical 
concentration  of  VOC  standards  using 
Equation  A.l. 


FR: 


FR.  +  FR 


X  C. 


Eq.  A.l 


where: 

Ci  =  The  final  concenlratioii  of  standard  in 
IIh!  exposure  cliainluir  (|)))l)v). 

FR,  =  Tilt!  flow  rate  of  tins  target  (;(anponnd 
I  (ml, /min). 


I'  R,  =  The  flow  ral(;  of  all  target  c(an])onnds 
from  se))arate  if  mnlti))le  cylinders  are 
used  (ml./min). 

I''K„  =  The  flow  I'nte  of  dilution  air  |)lns 
moisini'e  (ml./min). 


(k  =  The  concentration  of  largtd  com])onn(l 
in  the  standard  cylinder  (])arts  |)er 
million  hy  v(dnme). 

A. 13. 2. 3  Determine  the  uptake  rate  (d  the 
tai'g(il  gas  being  evaluated  using,  iMinalicm 
A.  2. 


u  = 


M 

\ 


i<:(^ .  A .  2 


Where; 

M,  -  The  mass  of  analyte  measured  on  the 
sam|>ling  Inhe  (qg,). 

( =  Tlie  theoretical  exposure  chamher 
concentration  (qg,/ml.). 


T,  -  The  exposure  I  ime  (minnies). 

A.  13.2.4  Eslimale  the  variance  (relative 
standard  deviation  (K.SI )))  of  the  in  lei' 
sampler  results  at  each  condition  tested  using, 
Eipialion  A. 3.  K.SI)  for  the  sampler  is 


estimated  hy  pooling,  the  vai'iance  esiimales 
from  each  lest  run. 


z 


(  — V 


Eq.  A.  3 


where: 

Xj  =  The  measured  mass  of  analyte  found  on 
sorbent  tube  i. 


Xi  =  The  mean  value  of  all  Xj. 
n  =  The  number  of  measurements  of  the 
analyte. 


A.l  3.2.4  Determine  the  percent  relative 
standard  deviation  of  the  inter-sampler 
results  using  Equation  A. 4. 


%RSD^  =100x 


Eq.  A.  4 
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A. 1 3.2.5  Determine  the  95  percent  is  determined  based  on  the  number  of  test 

confidence  interval  for  the  sampler  results  runs  performed  to  evaluate  the  sorbent  tube 

using  Equation  A. 5.  The  confidence  interval  and  sorbent  combination.  For  the  minimum 

_  ^/oRSD  X  95  X  / 

^95%  “ 


Where: 

^95%  =  95  percent  confidence  interval. 

%RSD  =  percent  relative  standard  deviation. 


to.95  =  The  Students  t  statistic  for  f  degrees 
of  freedom  at  95  percent  confidence, 
f  =  The  number  of  degrees  of  freedom, 
n  =  Number  of  samples. 


Where: 

RA  =  Relative  accuracy. 

Xi  =  The  mean  value  of  all  Xj. 

Xa  =  The  average  concentration  of  analyte 
measured  by  the  active  measurement 
method. 

A9.«.%  =  95  percent  confidence  interval. 


A. 14  Pollution  Prevention 

This  method  involves  the  use  of  ambient 
concentrations  of  gaseous  compounds  that 
post  little  or  no  pollution  to  the  environment. 

A. 15  Waste  Management 

Expired  calibration  solutions  should  be 
disposed  of  as  hazardous  materials. 


test  requirement  of  eight  samplers  tested  at 
two  concentrations,  the  number  of  tests  is  16 
and  the  degrees  of  freedom  are  15. 


Eq.  A.  5 


A. 13.2.6  Determine  the  relative  acciuacy 
of  the  sorbent  tube  combination  compared  to 
the  active  sampling  results  using  Equation 
A.6. 


Eq.  A.  6 


A.16  References 

1.  ISO  TC  146/SC  02  N  361  Workplace 
atmospheres — Protocol  for  evaluating  the 
performance  of  diffusive  samplers. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50CFR  Parti? 

[Docket  No.  FWS-R4-ES-201 2-0020; 

FXES1 1 1 30900000C2-1 34^FF09E32000] 

RIN  1018-AX60 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reclassification  of  the  U.S. 
Breeding  Population  of  the  Wood  Stork 
From  Endangered  to  Threatened 

AGENCY:  Fish  and  Wildlih;  Service, 
Interior. 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Stnvicc!  (Service;  or  USFWS), 
reclassify  the;  lJnit(;d  Stat(;s  (U.S.) 
hr(;(;ding  j)0|ndatie)n  of  the  woexl  .stork 
from  (;ndanger(;d  to  thr(;at(;ned  imd(;r 
the  Fndangered  S))(;cies  Act  of  1973,  as 
ainend(;d  (Act).  Further,  we  establish 
the  U.S.  breeding  ])0|)nlation  in 
Alabama,  Florida,  (;(;orgia,  Nortli 
Uarolina,  Missi.ssippi,  and  South 
Ciarolina  as  a  distinct  |)0])ulation 
.segment  (I)FS).  The  <;ndanger(;d 
designation  no  longer  correctly  rellects 
the  .status  of  the  DFS  due  to 
im])rov(;ment  in  its  overall  status.  This 
action  is  based  on  a  review  of  the  best 
available  .scientific  and  commercial 
data,  which  indicate  that  the  U.S.  wood 
stork  Dl^S  is  not  presently  in  danger  of 
extinction  across  its  range.  While 
habitat  loss  and  fragmentation  continues 
to  impact  the  U.S.  wood  .stork  Dl’S,  the 
increase  in  the  abundance  of  the 
breeding  population  and  significant 
expansion  of  the  breeding  range  reduce 
the  severity  and  magnitude  ofthe.se 
threats. 

DATES:  This  rule  becomes  effective  on 
July  30,  2014. 

ADDRESSES:  This  final  rule,  as  well  as 
comments  and  materials  received  in 
response  to  the  proposed  rule,  are 
available  on  the  Internet  at  http:// 
www.reguIations.gov  at  Docket  Number 
1F’WS-R4-ES-201 2-0020].  Comments 
and  materials  received,  as  well  as 
supporting  documentation  used  in 
preparation  of  this  rule,  will  be 
available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at:  U.S.  Fish  and  Wildlife 
Services,  North  Florida  Ecological 
Services  Field  Office,  7915  Baymeadows 
Way,  Suite  200,  Jacksonville,  FL  32256. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Herrington,  North  Florida  Ecological 
Services  Field  Office,  (see  ADDRESSES); 
by  telephone  at  904-731-3336;  or  by 
facsimile  (fax)  at  904-731-3045.  If  you 
use  a  telecommunications  device  for  the 


deaf  (TDD),  please  call  the  Federal 
Information  Relay  Service  (FIRS)  at 
800-877-8339. 

SUPPLEMENTARY  INFORMATION: 

Executive  Summary 

Why  We  Need  To  Publish  a  Rule 

•  In  September  2007,  we  completed  a 
5-year  .status  review,  which  included  a 
recommendation  to  recla.ssify  the  U.S. 
breeding  ])0])nlation  of  the  wood  stork 
from  endangered  to  threatened. 

•  In  May  2009,  we  received  a  petition 
lo  reclassify  the  U.S.  breeding 
population  of  wood  stork;  the  petition 
incorj)orated  the  .S(;rvice’s  5-year  review 
as  its  .sole  .snj)porting  information. 

•  On  .September  21 , 2010,  we 
pni)li.sh(;d  a  90-day  finding  that  tin; 
])(;tition  j)re.s(;nted  snhstantial 
information  indicating  that  r(;cla.ssi lying 
the  wood  stork  may  lx;  warranted  (75  FK 
57426).  W(;  re(|ne.st(;d  information  that 
would  a.ssist  us  in  our  status  review. 

•  On  l)(;cember  2t'»,  2012,  w(; 
published  a  12-month  finding  that  the 
petition(;d  action  was  warranted  and 
concurrently  a  proj)o.sed  rule  to 
reclassify  the  U..S.  breeding  ])opnlation 
of  the  wood  stork  from  endangered  to 
threatened  and  designate  this 
po])idation  as  a  di.stinct  population 
segment  (DBS)  (77  FR  75947).  We 
requested  peer  and  public  review  of  the 
jjroposed  rule. 

Sununary  of  the  Major  Provisions  of 
This  Pinal  Rule 

•  We  recla.ssify  the  U.S.  breeding 
popidation  of  wood  stork  from 
endangered  to  threatened. 

•  We  determine  that  the  U.S. 
breeding  population  of  wood  .stork  is  a 
DPS. 

•  We  amend  the  List  of  Endangered 
and  Threatened  Wildlife  (50  UFR 

1 7.1 1  (h))  to  reflect  the  status  change  to 
threatened  and  that  the  U.S.  wood  stork 
DPS  is  found  in  the  States  of  Alabama, 
Florida,  Georgia,  Mississippi,  North 
Carolina,  and  South  Carolina. 

The  Rasis  for  the  Action 

•  The  U.S.  breeding  population  of 
wood  stork  was  listed  under  the  Act  in 
1984,  prior  to  publication  of  the  joint 
policy  of  the  National  Marine  Fisheries 
Service  and  U.S.  Fish  and  Wildlife 
Service  (Services)  regarding  the 
recognition  of  distinct  vertebrate 
population  segments  (61  FR  4722).  We 
find  that  the  U.S.  breeding  population  of 
wood  stork  meets  the  elements  of  the 
Services’  DPS  policy  and  is  a  valid  DPS 
(U.S.  Wood  Stork  DPS). 

•  When  the  U.S.  breeding  population 
of  wood  stork  was  listed  in  1984,  the 
population  was  known  to  occur  in 


Alabama,  Florida,  Georgia,  and  South 
Carolina  with  breeding  and  nesting 
primarily  in  south  and  central  Florida 
with  a  small  number  of  nesting  colonies 
in  north  Florida,  Georgia,  and  South 
Carolina.  Currently  wood  storks  occur 
in  Alabama,  Florida,  Georgia, 

Mississippi,  North  Carolina,  and  South 
C^arolina,  with  breeding  and  nesting 
docannented  in  Florida,  Georgia,  North 
(Carolina,  and  South  (airolina. 

•  The  be.st  available  scientific  and 
comm(;rciai  data  indicate;  that,  since  the 
U.S.  bn;«;ding  ])opulation  of  wood  stork 
was  listed  as  (;ndangen;d  in  1984,  the; 
t)r(;(;ding  ])opulatiou  has  t)e(;u  increasing 
and  its  br(;(;ding  range;  has  (;xpand(;d 
siguificantly. 

•  W(;  have  had  3-y(;ar  population 
iiv(;rag(;.s  of  total  n(;.sting  pairs  of  wood 
storks  high(;r  than  6,()()()  n(;,stiug  pairs 
since;  2003.  In  iielelitie)n,  j)re)due:tivity 
;i|)pe;ar.s  te;  be;  sufficie;nt  to  .sup])e)rt  <i 
greiwiug  pe)pidatie)n.  Ile)we;ve;r,  the  5- 
ye;ar  eivenige  number  e)f  ne;.sting  peiirs  is 
still  be;le)w  the;  he;nchm<irk  e)f  10,000 
ne;stiug  peiirs  iel(;ntifie;el  in  the;  re;e:e)V(;ry 
plan  fe)r  eleli.sting. 

•  As  <1  re;.sult  of  ce)ntinue;el  leess, 
fnigmen tilt  ion,  <md  meidification  eif 
w(;tland  habitats  in  jiarts  of  the  weioel 
.steirk’s  ninge,  we;  eletermiue  that  the;  U.S. 
weieiel  .steirk  DPS  m(;e;ts  the  definition  eif 
cl  threatened  species  under  section  3  of 
the  Act,  and  we  are  recla.ssifying  it  from 
endangered  to  threateneel. 

Background 

Summary  of  Comments  and 
Recommendations 

In  the  proposed  rule  published  on 
December  26,  2012  (77  FR  75947),  we 
reque.sted  that  all  interested  parties 
.submit  written  comments  on  the 
propOcSal  by  February  25,  2013.  We  also 
contacted  appropriate  Federal  and  State 
cagencies,  scientific  experts  and 
organizations,  and  other  interested 
parties  and  invited  them  to  comment  on 
the  proposal.  In  addition,  the  Service 
notified  affected  Tribes  about  the 
proposed  rule.  A  newspaper  notice 
inviting  general  public  comment  was 
published  in  several  newspapers  in  the 
southeastern  United  States.  We  did  not 
receive  any  requests  for  a  public 
hearing;  therefore,  none  were 
conducted. 

Peer  Review,  State,  and  Tribal 
Comments 

In  accordance  with  our  peer  review 
policy  published  on  July  1,  1994  (59  FR 
34270),  we  solicited  independent  expert 
opinions  from  four  individuals  who 
have  scientific  expertise  that  included 
familiarity  with  wood  storks  and  their 
habitat,  biological  needs,  recovery 
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efforts,  throats,  and  conservation  biology 
jjrinciples.  We  invited  peer  reviewers  to 
comment  on  the  specific  assumptions 
and  conclusions  in  the  proposed 
reclassification  of  the  IJ.S.  breeding 
population.  We  received  comments 
from  all  four  of  the  peer  reviewers.  The 
peer  reviewers  supported  our 
conclusions  and  provided  additional 
information,  clarifications,  and 
suggestions  to  improve  the  final  rule. 

Section  4(b)(5)(A)(ii)  of  the  Act  states 
that  the  Secretary  must  give  actual 
notice  of  a  proposed  regulation  under 
section  4(a)  to  the  State  agency  in  each 
State  in  which  the  species  is  believed  to 
occur,  and  invite  the  comments  of  such 
agency.  Section  4(i)  of  the  Act  states, 

“the  Secretary  shall  submit  to  the  State 
agency  a  written  justification  for  his 
failure  to  adopt  regulations  consistent 
with  the  agency’s  comments  or 
petition.”  The  Service  submitted  the 
proposed  regulation  to  the  States  of 
Alabama,  Florida,  Georgia,  Mississippi, 
North  Carolina,  and  South  Carolina.  We 
received  formal  comments  from  the 
Florida  Fish  and  Wildlife  Conservation 
Commission,  Georgia  Department  of 
Natural  Resources  (DNR),  and  North 
Carolina  Wildlife  Resources 
Commission.  All  three  agencies  support 
reclassification  of  the  wood  stork  from 
endangered  to  threatened.  The 
Mississippi  Museum  of  Natural  Science 
provided  additional  information  about 
wood  storks  in  Mississippi  for  the 
Service  to  consider. 

In  addition,  the  Service  notified 
affected  Tribes  about  the  proposed  rule. 
We  did  not  receive  any  comments  from 
Tribes. 

(1)  Comment:  A  peer  reviewer  and  the 
Georgia  DNR  stated  concerns  and 
challenges  that  may  influence  future 
recovery  of  the  wood  stork  due  to 
climate  change. 

Our  Response:  Aspects  of  climate 
change  such  as  sea  level  rise  and 
associated  tidal  or  storm  surges,  changes 
in  rainfall  patterns,  storm  frequency  and 
intensity,  and  seasonal  changes  in 
temperature  could  affect  the  extent  and 
quality  of  wood  stork  habitat,  nesting 
success,  and  the  range  of  the  species. 
Any  of  these  changes  could  impact  the 
future  viability  of  wood  stork 
popidations,  either  positively  or 
negatively.  Our  assessments  related  to 
habitat  (Factor  A,  below)  and  other 
natural  and  human  influences  (Factor  E, 
below)  have  been  expanded  to  more 
directly  address  observed  changes  and 
plausible  projections  of  climate  change, 
and  related  possible  impacts  to  the 
wood  .stork.  Although  the  information 
did  not  alter  our  decision  to  change  the 
.status  of  the  wood  .stork  DPS  form 
endangered  to  threatened,  we  concur 


that  the  effects  of  climate  change  will 
influence  the  recovery  of  the  wood 
.stork. 

As  additional  data  and  modeling 
hec:ome  available  from  various  .scientific 
sources,  and  as  con.servation 
recommendations  from  the  Landscape 
Conservation  Cooperatives  and  others 
are  developed  for  addressing  the  varied 
effects  of  climate  change  and  its 
interactions  with  other  conditions,  it 
will  no  doubt  inform  recovery  planning 
and  implementation.  We  intend  to 
further  address  climate  change  effects  as 
we  update  the  wood  stork  recovery 
plan,  using  the  best  scientific 
information  available  at  that  time. 

(2)  Comment:  A  peer  reviewer 
suggested  adding  information  and 
citations  regarding  the  accmacy  of  the 
annual  synoptic  nesting  surveys. 

Our  Response:  We  added  information 
regarding  synoptic  nesting  surveys  in 
the  Rangewide  Status  and 
Demographics  section  of  this  document. 
Rodgers  et  al.  (1995,  p.  656)  indicates 
that  aerial  surveys  generally 
underestimate  counts  and  Rodgers  et  al. 
(2005,  p.  230)  indicates  that  by 
including  ground  counts  in  the  survey 
and  surveying  a  large  proportion  of  the 
nesting  colonies,  the  variability  can  be 
reduced.  We  have  also  incorporated  this 
recommendation  into  the  annual 
synoptic  nest  survey  protocol. 

(3)  Comment:  Peer  reviewers  provided 
additional  information  and  citations  on 
several  topics  including:  natural  colony 
turnover  rates,  colony  distribution  in 
the  northern  range,  colony  threats  and 
management,  mercury,  avian  malaria 
and  pythons. 

Our  Response:  We  incorporated  this 
information  and  the  citations  directly 
into  the  final  determination. 

(4)  Comment:  The  Georgia  DNR 
commented  that  many  years  of 
productivity  data  exist  for  colonies  in 
Georgia,  though  only  data  from  2004 
and  2005  were  included  in  the 
reclassification  proposal.  Georgia  DNR 
compiled,  assessed,  and  provided  the 
productivity  data  that  it  has  collected 
for  32  colonies  beginning  in  1983, 
which  represents  more  than  6,400  nests, 
representing  158  colony-years. 

Our  Response:  We  incorporated  the 
data  into  the  Mating  and  Reproduction 
section  of  this  document.  We  have  also 
compiled  the  productivity  data  from  our 
files  for  the  U.S.  breeding  population  of 
wood  storks  and  have  made  it  available 
through  our  Web  .site  at  http:// 
www.fws.gov/northfIorida/WoodSiorks/ 
wood-storks.htm.  We  note  that  methods 
used  to  collect  juoductivity  data  viiry  by 
colony  and  by  area  and  that  the  USFWS 
reconnnends,  when  feasible,  utilizing 
Rodgcjrs  (2005)  Protocol  for  Monitoring 


the  Reproductive  Success  of  Wood 
Storks  in  the  Southeast  United  States  as 
the  recommended  .scientific  method  for 
collecting  productivity  data  to  a.ssess 
recovery. 

Public  Comments 

We  received  16  comments  and  letters 
from  the  public:  12  individuals,  a  timber 
company,  and  3  conservation 
organizations.  All  substantive 
information  provided  during  the 
comment  period  has  either  been 
incorporated  directly  into  this  final 
determination  or  addressed  below. 

(5)  Comment;  Reclassification/ 
downlisting  should  not  occur  when 
FWS  lacks  data  to  determine  whether 
one  of  the  criteria  for  reclassification/ 
downlisting  has  been  met. 

Our  Response:  Recovery  plans  are 
useful  tools  to  guide  conservation 
activities  and  to  gauge  the  status  of  the 
species.  However,  there  are  many  paths 
to  accomplishing  recovery  of  a  species, 
and  recovery  may  be  achieved  without 
all  recovery  criteria  being  fully  met.  The 
overriding  considerations  in 
determining  listing  status  are  the  five 
factors  listed  in  section  4(a)(1)  of  the 
Act.  Current  data  indicate  that  since  the 
U.S.  breeding  population  of  wood  stork 
was  listed  as  endangered  in  1984,  it  has 
been  increasing  and  the  breeding  range 
has  expanded  significantly.  Productivity 
has  supported  a  growing  population, 
reducing  the  relative  negative  effects  of 
the  remaining  threats  to  this  species  to 
the  extent  that  the  species  is  no  longer 
in  danger  of  extinction  throughout  all  or 
a  significant  portion  of  its  range.  On 
balance,  and  in  consideration  of  the  best 
scientific  and  commercial  information 
available,  the  Service  believes  the 
species  best  meets  the  definition  of  a 
threatened  species.  For  more  details  of 
our  status  review,  see  Summary  of 
Factors  Affecting  the  Species.  For 
additional  information  on  the  role  of 
recovery  plans,  see  the  Recovery  Plan 
section  of  this  document. 

(6)  Comment:  Wood  stork  populations 
in  south  Florida  are  too  low  and  nesting 
.success  is  too  variable  to  warrant 
reclassification. 

Our  Response:  We  have  seen 
.substantial  population  growth,  but  wo 
acknowledge  that  wood  .storks  have  had 
variable  nesting  success  in  south 
Florida.  However,  ne.sting  numbers  in 
soutb  Florida  have  increa.sed  since  1986 
with  nesting  goals  being  met  in  5  of  the 
])a.st  12  years  (Frederick  2013,  p.  35; 
Table  21).  We  believe  the  final  rule 
adequately  considers  both  the  throats 
and  positive  management  actions  in 
south  Florida  and,  in  conjunction  with 
iinjuovenients  throughout  an  exj)anded 
range,  the  sj)ecie.s  warrants 
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niclassification  from  ondangerod  to 
threatened.  The  IJ.S.  wood  .stork  DPS 
revised  status  as  threatened 
acknowledges  that  threats  to  the  long¬ 
term  viability  of  the  species  remain. 

We  .share  the  concern  that  the  timing 
of  ne.sting  is  not  improving  in  the 
Everglades  and  productivity  has  been 
variable  and  in  some  years  low.  As 
.several  commenters  noted,  in  2012, 
most  of  the  wood  stork  nests  in 
Everglades  National  Park  failed.  Later 
nesting  increases  the  risk  of  mortality  of 
nestlings  that  have  not  fledged  prior  to 
the  onset  of  the  wet  season  (Frederick 
2012,  p.  44).  We  acknowledge  that 
restoration  of  key  historical 
hydropatterns  has  not  fully  occurred 
under  cmrrent  water  management 

Table  3^ 


regimes.  The.se  re.storation  efforts  take 
time,  and  will  need  to  he  adju.sted  as 
aj)propriate  in  light  of  emerging 
information  and  conditions  related  to  a 
changing  climate. 

Additionally,  we  share  the  concern 
regarding  the  lack  of  wood  stork  nesting 
at  Corkscrew  Swamp  Sanctuary  in 
recent  years.  Our  recovery  partners  have 
indicated  and  documented  that  the  loss 
of  shallow,  short  hydroperiod  wetlands 
is  likely  a  leading  factor  causing  or 
contributing  to  this  issue.  We  also  note 
that,  during  this  time  period,  the 
average  rainfall  for  the  Southwest  Coast 
basin  has  been  below  normal  [http:// 
WWW.  sfwm  d.gov/ portal/page/portal/ 
xweb%20weather/ 

rainfall  %  20historical%20%  28year-to- 


(lato%29  for  2010-2012),  resulting  in 
drought  conditions,  which  likely 
contributed  to,  magnified,  or  caused  this 
problem.  Various  effects  of  a  changing 
climate  could  influence  the  availability 
of  suitable  nesting  and  foraging  habitat 
conditions  in  both  negative  and  positive 
ways,  depending  on  the  magnitude  and 
timing  of  changes  in  temperature  and 
precipitation.  We  intend  to  work  with 
partners  to  use  the  be.st  scientific 
information  available  as  we  develop 
specific  recovery  actions  regarding 
mitigation  and  restoration  of  shallow, 
short  hydroperiod  wetlands  within  the 
core  foraging  area  of  Corkscrew  Swamp 
Sanctuary  and  other  colonies  as 
necessary. 


-Three-Year  Averages  of  Wood  Stork  Nesting 


3-Year  averages 

Everglades 

South  Florida  2 
total 

Florida  total 

U.S.  total  3 

1999-2001  . 

1,538 

2000-2002  . 

1,868 

2001-2003  . 

1,596 

3,179 

4,838 

7,417 

2002-2004  . 

1,191 

2,889 

5,332 

8,349 

2003-2005  . 

742 

2,109 

4,278 

7,588 

2004-2006  . 

800 

2,814 

4,749 

8,410 

2005-2007  . 

2,516 

3,691 

7,086 

2006-2008  . 

552 

2,374 

3,536 

7,268 

2007-2009  . 

1,468 

3,393 

4,273 

7,748 

2008-2010  . 

1,736 

3,700 

5,031 

8,993 

2009-2011  . 

2,263 

4,628 

6,183 

10,147 

2010-2012  . 

1,182 

3,022 

4,553 

8,724 

2011-2013  . 

1,686 

3,671 

5,593 

9,692 

^Comprehensive  Everglades  Restoration  Program  Goal:  3-year  average  of  1,500-2,500;  (Frederick  2013,  p.  36,  Table  21);  Recovery  Goal:  5- 
year  average  of  2,500. 

2  Broward,  Charlotte,  Collier,  Hardee,  Hendry,  Indian  River,  Lee,  Martin,  Miami-Dade,  Monroe,  Osceola,  Palm  Beach,  Polk,  Sarasota,  St.  Lucie; 
South  Florida  MSRP  Goal:  5-year  average  of  3,500  (USFWS  2001). 

3  Florida,  Georgia,  North  Carolina,  South  Carolina;  Reclassification  Goal:  3-year  average  of  6,000;  Recovery  Goal:  5-year  average  of  10,000 
(USFWS  2013). 


(7)  Comment:  Several  commenters 
stated  that,  under  the  Act,  less 
protection  is  afforded  to  a  threatened 
species  than  to  an  endangered  species, 
referencing  the  Service’s  “What  Is  the 
Difference  Between  Endangered  and 
Threatened?’’  document  at  http:// 
www.fws.gov/endangered/esa-library/ 
pdf/t-vs-e.pdf.  Another  commenter 
specifically  .stated  that  downlisting  the 
wood  .storks  from  endangered  to 
threatened  wmdd  allow  USF'WS  to  .scale 
hack  protection,  expanding  the 
circumstances  under  which  “take”  is 
j)ermittod,  and  under  which  ])ormit.s  for 
“take”  may  be  i.ssued. 


'"I'alild  3  lia.s  boon  croatad  to  addro.s.s  certain 
connnont.s  rocoivnd.  Wo  liavo  iiaiiiod  it  Table  3  even 
tbon^b  it  is  included  bore  Ixtfbre  Tables  1  and  2, 
so  as  not  to  confuse  readers  by  eban^ing  the  Table 
ninnlxtring  in  tlx;  final  ride  with  res|xx:l  to  the 
nninberinj’  in  the  |)roposed  rule.  Information  from 
tins  table  has  been  incorporatixl  directly  into  the 
llack^’roniid  .s(x;tion  of  the  linal  rule  witbout 
repealin}>  the  entire  table. 


Our  Response:  Section  4(d)  of  the  Act 
allows  the  Service  to  issue  such 
regulations  that  the  Secretary  of  the 
Interior  deems  necessary  and  advisable 
to  conserve  the  species.  It  must  be 
noted,  however,  that  by  regulation  at  50 
CFR  17.31(a),  the  Service  affords  a 
threatened  species  the  same  protections 
and  prohibitions  under  section  9  of  the 
Act  as  those  given  to  endangered 
species  (with  an  exception  pertaining  to 
take  by  an  authorized  agent  of  a  State) 
unless  or  until  a  4(d)  rule  is  specifically 
jjromulgated.  As  no  4(d)  rule  was 
proposed  for  the  U.S.  wood  .stork  DPS, 
the  section  9  jjrohibitions  against  take 
continue  to  apply  per  50  (IFR  17.31(a) 
and,  thendore,  rocla.ssification  will  not 
significantly  change  the  j)rotection 
afforded  this  s])ecie.s  under  tin;  Act. 

(8l  Comment:  The  Service  shoidd 
“designate”  two  regions  of  wood  stork 
liahitat,  “South  Florida”  and  “(loastal 
Tidal  Wetlands,”  as  “Significant 


Portions  of  the  Range”  as  the  Service 
considers  the  next  steps  for  recovery. 

Our  Response:  “Significant  portion  of 
the  range,”  a  term  found  in  the 
definitions  of  endangered  and 
threatened  (Section  3  of  the  Act),  is  a 
consideration  in  the  determination  of 
whether  the  threats  in  one  portion  of  a 
species’  range  are  of  such  impact  to  the 
overall  viability  of  the  species  that  it 
warrants  listing  throughout  the  entire 
range.  Current  data  .show  that  the 
breeding  range  has  now  almost  doubled 
in  extent  and  shifted  northward  along 
the  Atlantic  coast  as  far  as  southeastern 
North  Carolina.  As  a  re.sult,  dependence 
of  wood  storks  on  any  specific  wetland 
complex  has  been  rcKlucod.  .See  the 
Significant  Portion  of  the  Range 
Analysis  of  this  rule  for  onr  detailed 
discussion  of  why  South  Florida  does 
not  rejire.sent  a  .significant  portion  of  tin; 
range.  In  addition,  wood  storks  are 
known  to  utilize  numerous  habitat 
tyjies.  These  include  coastal  tidal 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Rules  and  Regulations 


37081 


wetlands  and  marsh,  lakes,  and  ponds, 
interior  marsh  systems,  and  manmade 
impoundments  (e.g.,  Harris  Neck  NWR 
and  Washo  Reserve).  This  ability  is 
advantageous  for  the  wood  stork  and  is 
one  of  the  reasons  for  its  improved 
status. 

However,  the  commenter’s 
recommendations  will  be  considered 
during  future  recovery  planning  in 
determining  whether  the  South  Florida, 
Coastal  Tidal  Wetlands,  or  other  regions 
should  be  considered  as  management  or 
recovery  units  for  the  species.  We 
intend  to  continue  working  with 
partners  under  our  recovery  program  to 
restore  and  protect  all  types  of  habitat 
used  by  the  IJ.S.  wood  .stork  DPS. 

(9)  (Joinment:  The  Service  .should 
delay  implementation  of  the  propo.sed 
recla.ssification  rule  until  the  science 
(juestions  and  gaps,  data  analy.se.s,  and 
nigidatory  deficiencies  have  all  been 
addressed. 

( )ur  liosponso:  'Ihr,  wood  stork  no 
longer  iiKHits  the  definition  of 
endang(!red.  The  rnhi  r(!Cogni/.(!.s  the 
im|)rove(l  status  of  the  s|)(!(:ies  from 
(Uidangered  (i.c*.,  currently  in  danger  of 
(;xtin(:tion)  to  threatened  (i.e.,  one 
which  is  likely  to  latcoine  an 
endangered  spctciits  in  the  loresi;eahle 
Intiirej  as  a  result  ol  docnnH;nt<;d 
iiiiproveineiit  in  tlie  species'  popohitioii, 
and  is  based  on  the  hest  availahh; 
science  incinding,  inioi  mat  ion  refsnding 
(ing,iiing  and  likely  loieseealile  (  hanges 
III  (  onditions  tliat  are  relevant  to  llie 
I  )t’!l.  Till!  species’  revised  stains  as 
lliiealened  acknowledges  that  lineals  to 
the  long,  leriii  viahility  nl  the  species 
leinain.  Iniplenienlal  ion  ol  the  inie  will 
not  reduce  any  |iroli!clive  niea<anes 
cnrrenlly  in  place. 

I  lOl  T'o/ninrn/.  Ily  citing,  pred ici ii in.s 
that  I  he  ( ioniprehen.si  ve  Iwerglade.s 
Pesloration  l'rog,rain  ((ifiKP)  restoration. 
whi!n  hilly  reali/.iid,  will  result  in  laig,e, 
snstainahle,  hre(>ding  |iopnlalions  of 
wading  birds,  the  .Service!  dismisseis  Ihi! 
pote-nlial  for  wood  storks  to  Ix! 
biologically  exlirj)ated  from  lh(! 
Iwcirglades.  The  coinnuinter  is  reinctani 
to  consider  ongoing  and  long-term 
re.storation  efforts  due  to  the  rnulti- 
generational  timeframe  of  the 
anticipated  benefits. 

Our  liesponse:  As  'I'able  2  (see 
Background  discussion)  shows,  wood 
.storks  continue  to  nest  in  South  Horida 
(including  the  Everglades);  for  7  of  the 
last  10  years  there  have  been  over  1,200 
nesting  pairs.  In  addition.  Table  3 
indicates  that  since  2007,  3-year 
averages  of  nesting  pairs  in  South 
Florida  and  the  Everglades  have  been 
over  3,000  and  1,100,  respectively.  We 
acknowledge  that  productivity  has  been 
variable  in  South  Florida;  however. 


wood  storks  continue  to  nest  in  this 
area.  Wood  storks  are  a  long-lived 
species  that  demonstrates  considerable 
variation  in  the  habitat  conditions  it  is 
able  to  utilize  and  in  population 
numbers  in  response  to  changing 
hydrological  conditions.  As  indicated  in 
our  analysis  of  the  factors  that  are  a 
basis  for  determining  whether  the  DPS 
meets  the  definition  of  an  endangered  or 
threatened  species,  and  in  our  section 
on  “Significant  Portion  of  the  Range,” 
we  have  carefully  considered  various 
potential  changes  to  the  DPS.  This 
includes  recognizing  that  CERP 
restoration  efforts  and  their  outcomes  in 
relation  to  the  wood  stork  in  South 
Florida  may  differ  from  what  has  been 
expected  in  the  past,  particularly  due  to 
the  potential  effects  of  climate  change, 
and  it  also  recognizes  that  adjustments 
in  those  njstoration  efforts  may  ho 
muuled  as  new  information  and 
conditions  emerge.  This  do(!.s  not  nuKin, 
howevcir,  that  we  believe  the  data 
(:inT(!ntly  availahh;  snpjiort  a  conclusion 
that  wood  storks  are  likiily  to  Ix! 
hiologically  extiipated  from  tlx; 
lw(!rglad(!.s. 

( I  I  j  Ooinintuil:  The  inoposed  rnh;  did 
not  contain  analysis  of  any  of  tin; 
available  models  |iioj(;i:ling  sea  levi;! 
rise  within  the  wood  .stork's  hreodiiig 
range. 

<  hii  l(f;;p(iii;,<-:  Pleaiie  .see  onr 
re.s|ionse  to  Peer  Peview  (  ioinment  I 
and  the  iniornialion  on  proiei.lion.s  ol 
;.ea  level  ri!ie  that  we  have  ini. hided, 
pailicniarly  in  the  nialeiial  prei;enled 
nnilei  I'liclor  A,  below. 

I !  (  jiniinriil :  The  con.serval  ion  ol 

exifiling,  .shallow  wetlands  and 
te.sloralion  ol  lornier  .sli.'il  low  wetlands 
i;.  e!isential  to  .slabi I i/.i iig,  anil  lecovery  ol 
the  wood  ■;tork  in  .'aintli  I'lorida. 

( >111  Hr;;p(in;;c:  We  agree  and  intend  to 
Inrthei  address  t his  as  a  priority 
recovery  act  ion  with  |xntners  in  .South 
Florida.  Wi;  noli;  also  such  actions  will 
n(!(;d  to  considi!!'  likiily  changing 
conditions  (e.g.,  those  that  may  result 
from  .s(!a  levc;!  ri.se  and  a.ssociated  tidal 
<md  .storm  surge,  as  w(!ll  as  changes  in 
preci|)itati(m  and  other  variables  that 
may  inlluence  the  near-term  and  long¬ 
term  availability  of  suitable  habitat 
conditions). 

Summary  of  Changes  From  the 
Proposed  Rule 

During  the  comment  period,  peer 
reviewers  provided  additional 
information  and  citations  on  several 
topics  including:  Natural  colony 
turnover  rates,  colony  distribution  in 
the  northern  range,  colony  threats  and 
management,  mercury,  avian  malaria, 
and  pythons.  We  incorporated  this 
information  and  the  citations  directly 


into  this  final  rule.  State  agencies 
provided  updated  productivity  data  that 
we  added  to  the  final  rule  along  with 
additional  productivity  data  we  pulled 
and  evaluated  from  sources.  We  also 
added  information  and  citations 
regarding  the  accuracy  of  the  annual 
synoptic  nesting  siurveys  and  2012  and 
2013  data  counts  to  Table  1  and  Table 
2.  In  addition,  ba.sed  on  comments 
received,  we  provided  more  details 
about  ongoing  and  projected  climate 
change  and  associated  effects  in  relation 
to  the  wood  stork  DPS  covered  by  this 
rule.  None  of  these  changes  from  the 
proposed  rule  altered  our  conclusion 
that  the  DPS  now  meets  the  Act’s 
definition  of  a  threatened  .species. 

In  this  final  rule,  we  intend  to  di.scuss 
only  those  toj)ic.s  directly  relevant  to  the 
recla.ssification  and  new  information 
jM'ovided  during  the  open  comment 
period.  For  more!  information  on  the 
biology  of  this  sj)ecie.s  (sjxicifically  the 
I'dxonoiuy  and  Species  Description,  Life 
Spun,  and  I'eediny,  siictions),  refer  to  tin; 
t2-moiith  fiiidiiig  and  propo.s(;d  rule  to 
niclassily  thi;  II..S.  hriieding  |)opnlalion 
of  lh(!  woixl  stork  which  published  in 
the  Federal  Register  on  I  tecemher  2(>, 
2012  (77  FK  7.b'.D7). 

The  biological  iiilormat ion  has  been 
iipdaled  wilb  literal  me  and  iniornialion 
|)rovided  dining  Ibe  |iiiblic  coninieni 
period  and  bom  oin  iile!>.  Tbe  lollowing 
r.ei.lion  ,'annniai  i/.e.s  i n loi  nial ion  lonnd 
in  a  huge  body  ol  pnbb.sbed  lileralnie 
and  lepiiil.';,  ini. biding  Ibe  revised 
lecoveiy  plan  loi  Ibe  I  l  .'i.  bleeding, 
popn lal  ion  ol  ibe  wood  .'!loi  t  1 1  I.' if  W.'  i 
IM'I7|,  Tbe  lliid.s  ol  Noilb  Anieiii.a 
(  Inline  specie.';  acconni  loi  wood  .■;loik 
((  ioidlei  c/  td.  I'lO'l),  and  Ibe  .'ioiilli 
I'loi  id.'i  Mnlli  .‘ipecie;:  Kecovei  y  I’laii 

(I  i;;fw:;  ioo'i). 

Muliiif’  iind  lIrprodiK  lion 

Wood  slinks  are  seasonally 
monogamons,  prob.ibly  forming  a  new 
pair  bond  every  siia.son.  First  breiiding 
has  Ixien  d(x:nment(!d  at  3  and  4  years 
old.  N(!st  iintiation  varicss 
g(!ographi(:ally.  Wotxl  .storks  can  lay 
(iggs  as  early  as  October  and  as  late  as 
June  in  Florida  (Rodgers  intK),  pj).  4H- 
51).  Wood  storks  in  north  Florida, 
Georgia,  and  South  Garolina  initiate 
nesting  on  a  seasonal  basis  regardless  of 
environmental  conditions  (USFWS 
1997,  p.  6).  They  lay  eggs  from  March 
to  late  May,  with  fledging  occurring  in 
July  and  August.  Historically,  nest 
initiation  in  south  Florida  was  in 
November  to  January;  however,  in 
response  to  the  altered  habitat 
conditions  (wetland  drainage, 
hydroperiod  alteration)  in  south  Florida, 
wood  storks  nesting  in  Everglades 
National  Park  and  in  the  Big  Cypress 
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region  of  Florida  have  delayed  initiation 
of  nesting  to  February  or  March  in  most 
years  since  the  1970s.  Colonies  that  start 
after  January  in  south  Florida  risk 
having  young  in  the  nests  when  May- 
June  rains  flood  marshes  and  disperse 
fish,  which  can  cause  nest 
abandonment.  Frederick  (2012,  p.  44) 
states  that  later  nesting  increases  the 
risk  of  mortality  of  nestlings  that  have 
not  fledged  prior  to  the  onset  of  the  wet 
season,  which  is  likely  the  difference 
between  the  south  Florida  segment  of 
the  population  being  a  source  or  a  sink 
to  the  wood  stork  population.  Based 
upon  their  analysis  of  fledgling  survival, 
Borkhataria  et  al.  2012  (p.  525)  also  note 
the  possibility  that  south  Florida  is 
acting  as  a  population  sink. 

Females  generally  lay  a  single  clutch 
of  two  to  five  eggs  |)er  breeding  season, 
hut  the  average  is  three  eggs.  Females 
sometimes  lay  a  second  clutch  if  nest 
failure  occurs  (sirly  in  the  .season 
(Coulter  cl  cl.  1999,  p.  11).  Average 
clutch  si/.e  may  increase  during  y(!ars  of 
favorahh;  waOu'  htvels  and  food 
le.sonrots.  Incnhalion  i(;(|nires  about  .10 
days  and  begins  alter  the  female  lays  the 
first  OIK!  or  Iwo  <!ggs.  Nesllings  re(|nire 
ahoiil  9  weeks  loi  Hedging,  hnl  the 
young  lelnin  In  llie  nesi  lor  nn 
iiddilional  .1  to  4  weeks  lo  he  led.  Acliiitl 
i.olony  |iiodni.lion  ineiismemenis  ai  e 
diilii  nil  lo  deleiniine  hei.iinse  ol  llie 
|iiolonged  Hedging  peiiod,  dining 
will!  Ii  lime  Hie  young,  lelniii  daily  lo  llie 
(  oloiiy  lo  he  led 

Wood  nioi  f  s  e.H|iei  leiK  e  i  onsideiahle 
vai  iai  ion  in  |  a  od  iicl  ion  amoiif'  i  olon  le.s, 
legions,  anil  yeai.s  in  lespoiise  lo  local 
and  legional  liahilal  condil  ioii.s  and  lood 
availahilily  (Kald  l'Mi'l,|i  I  I  li;  (  Igden  c/ 
cl  lO'/a,  |>|i.  Ill  14,  (  ;laik  Ml/M.  |i.  IM.l; 
Kodg.ers  and  .'ii.liwikei  I  1007.  |i|i.  M4 
Mil),  .'ieveral  receiil  .slndies  docnnienled 
|iiddnclion  rale.s  lo  he  .similar  lo  rale.s 
|iiihlislied  helween  Hie  lO/Osand  lOOOs. 
Ihidgers  cl  cl.  (200}l,  p.  25)  reporled  a 
comhined  |irodnclion  rail!  for  2  I  norlli 
and  central-l'lorida  colonies  from  20().'l 
lo  2005  of  1.1!)  1  0.0!)  Ihidglings  |)er  lUisI 
attempt  (n  =  4,M55  nests).  Rodgers  cl  cl. 
(200!),  ]).  2)  also  rejiorted  the  St.  Johns 
River  basin  production  rate  of  1 .49  + 

1.21  fledglings  per  nest  attempt  (n  = 
3,058  nests)  and  for  successful  nCvSts  an 
average  fledgling  rate  of  2.26  +  0.73 
fledglings  per  nest  attempt  (n  =  2,105 
nests)  from  2004  to  2008. 

Bryan  and  Robinette  (2008,  p.  20) 
reported  rates  of  2.3  and  1.6  fledged 
young  per  nesting  attempt  in  2004  and 
2005,  respectively,  for  South  Carolina 
and  Georgia.  The  2011,  2012,  and  2013 
productivity  rates  for  Georgia  were  1.32, 
1.13,  and  0.67  (T.  Keyes,  Georgia  DNR, 
pers.  comm.,  2012  and  2013).  During  the 
data  collection  period  of  1983-2012  in 


Georgia,  the  weighted  average  of  all 
years  and  colonies  was  1.76+0.8  (158 
colony-years)  with  a  range  of  0.33  to 
2.65  (T.  Keyes,  Georgia  DNR,  pers. 
comm.,  2013).  Murphy  and  Coker  (2008, 
p.  5)  reported  that  since  the  wood  stork 
was  listed  in  1984,  South  Carolina 
colonies  averaged  2.08  young  per 
successful  nest  with  a  range  of  1.72  to 
2.73.  In  2011,  South  Carolina 
productivity  was  1 .6  fledged  young  per 
nest  at  two  colonies,  1.1  in  2012  at 
seven  colonies  monitored,  and  1.4  in 
2013  at  nine  colonies  monitored  (C. 

Hand,  South  Carolina  DNR,  pers. 
comm.,  2013). 

The  Balm  Beach  County  Solid  Waste 
Authority  colony  was  documented  with 
1.08,  0.46,  and  0.52  fledgling  per  ne.sting 
attemjit  in  2011, 2012  and  2013, 
ri!sp(!Ctively  (M.  Morrison,  I’BC],  pers. 
comm.,  2013).  The  (kirk.screw  Swamj) 
Sanctuary  colony  lUiar  Najiles,  Florida 
(j.  I.aurit.sen,  Audnhon,  pers.  comm., 
2012),  doenmented  no  nesting  in  2010- 

I. 3,  which  also  coincides  with  years 
with  drought  comlitions  for  this  basin 
(lilll>://www..^lwm(l.^ov/i)crlcl/i)C^c/ 
l>()ilcl/xwch"/i,2llwccl  lici  / 
i(iicfclV‘/,>'J.(lliisl()ii(:cl'’/(,2l)"/i,‘.UIycci  In 
(/o/c%.?,0  loi  7.0 1 0  2012).  I’rodiiclivily 
wa.s  2..2.tl  Hiidgjiiif'.s  per  iio.sliiig  alli!m|il 
ill  2.1)00,  ami  aiiiiiial  lalo.s  raiigod  liom 

II.  (Ill  |ahamloimK:iil )  lo  2.l>!i  |2.lllll 

2.11 1  3)  (  iook  1 2.0  I  1 ,  1 1  2.)  I  iiporl.s  I  lial  lint 
2.0  1  I  piodm  livily  in  Hm  Iwiiiglailns  was 
ii-lalivitly  low,  llial  all  M!'.0  imsls  lailnil 
III  2.0  I  2.  ((loot  2.0  I  2..  1 1.  2.)  In  '.'.0  13,  wool  I 
.sloif.'i  wnin  laignly  sm.i.nsslnl  in  llm 
Walni  (  !onM!i  val ion  Ainas,  Tamiaim 
WnsI  I.olony  in  Hin  niiillinin  I'ivni glai Ini. 
anil  lowni  in  I hn  soul  lini  n  I'ivnigjailn.'s 
((  look  2.0  I  .3,  |».  2.).  rlin  I  l  .'l.  Iiinnilmg, 
|io|mlalion  ol  Hin  wooil  .slink'.'; 

I n  oilni.l i  vil  y  ilala  llial  liavn  linnn 
colincinil  using,  Hin  mnllioil  ilnvnlo|inil 
by  Rogiinrs  (2.00!>)  i.s  availahin  al: 
liv.'i.y/n'/iici  I lillci  iilc/wccd  alcrkx. 

I  Ichilcl 

Wood  slorks  use  a  wide  variety  of 
freshwater  and  (istuarine  wetlands  for 
nesting,  feeding,  and  roosting 
throughout  tluiir  range  and  thus  are 
dependent  upon  a  mosaic  of  wetlands 
for  breeding  and  foraging,  h’or  nesting, 
wood  storks  generally  select  patches  of 
medium  to  tall  trees  as  nesting  sites, 
which  are  located  either  in  standing 
water  such  as  swamps,  or  on  islands 
surrounded  by  relatively  broad  expanses 
of  open  water  (Ogden  1991,  p.  43). 
Colony  sites  located  in  standing  water 
must  remain  inundated  throughout  the 
nesting  cycle  to  protect  against 
predation  and  nest  abandonment. 
Connectivity  to  the  mainland  is  a  hazard 
to  the  colony  longevity  and  persistence 
(Tsai  et  al.  2011,  p.  5).  A  wood  stork 


tends  to  use  the  same  colony  site  over 
many  years,  as  long  as  the  site  remains 
undisturbed,  and  sufficient  feeding 
habitat  remains  in  the  surrounding 
wetlands  (Frederick  and  Ogden  1997,  p. 
320).  Colony  turnover  is  a  typical  and 
fairly  rapid  process  for  this  species 
(Frederick  and  Meyer  2008,  p.  12). 

Wood  storks  may  also  abandon 
traditional  wetland  sites  if  changes  in 
water  management  result  in  water  loss 
from  beneath  the  colony  trees. 

Typical  foraging  sites  include  a 
mosaic  of  shallow  water  wetlands. 
Several  factors  affect  the  suitability  of 
potential  foraging  habitat  for  wood 
.storks.  Foraging  habitats  must  provide 
both  a  .sufficient  density  and  biomass  of 
forage  fish  and  other  i)rey  and  have 
vegetation  characteri.stics  that  allow 
storks  to  locate  and  capture  prey,  (^ahn 
water,  about  5  to  40  cm  (2  to  16  in)  in 
depth,  and  free  of  den.si!  acpiatic 
vegetation,  is  prefernid  (Coulter  and 
Bryan  1!)!)3,  p.  61).  During  ne.sting,  these 
areas  must  also  he  snfiiciently  clo.se  to 
the  colony  to  allow  storks  to  deliver 
prey  to  nestlings  elliciently.  I  lydrologic 
and  eii vironiiK!iital  cliaracterist ics  have 
si  long  ellects  on  fish  deiisily,  and  lliese 
lacloi.'i  may  he  some  ol  Hie  mosi 
.sigiiilii  aiil  ill  delei  iiiiiiiiig  Imaging 
liahilal  .'aiilaliilil  y.  Impoi  laiil  lo  wood 
.■.link  piodiii  livily  is  Hie  liming  ol  Iwo 
dilleieiil  lai.loi.'i  ol  wellaml  liydiology. 

I  he  |iiodiii  lion  ol  piey  llial  snppoil  a 
wood  I. loll  I.olony  i.s  diiei.lly  lelaled  lo 
mil  niei  I  nplei  I  h  ydi  o  pei  loi  Is  i  il  i  in  lai  n 
dnialioiei  pi  loi  lo  Hie  nesI  mg  .'iitason 
and  Ihen  pniy  hei.oninig  ;ivailahlii  due  lo 
.'.hoil  leini  diawdown  ol  walei  levels 
dial  I  lie  and  snppoil  wood  sloil 
nesi  i  ng. 

A I  lei  III  ion.';  in  Hie  ipialily  and  anionni 
ol  loiaging,  hahilals  in  Hie  I'loiida 
Rveig, lades  and  exlen.';ive  diainag,e  and 
land  convei .'lion.';  Hiroiig,honl  sonlh 
I'loiida  led  lo  Hie  inilial  decline  ol  Hie 
wood  shirk  nesling  popnialion  and  Hie 
change  in  Hie  liming  and  localion  of 
nesting  in  response  to  the  alterations  in 
hydrology  and  habitat  (Ogden  1!)!)4,  |). 
566).  'I'Ik!  overall  distribution  of  the 
breeding  po])ulation  of  wood  storks  is  in 
transition.  The  wood  stork  appears  to 
have  adapted  to  changes  in  habitat  in 
south  F’lorida  in  part  by  ne.sting  later, 
nesting  in  colonies  in  the  interior 
Everglades  sy.stem  (Ogden  1994,  p.  566), 
and  by  expanding  its  breeding  range 
north  into  Georgia,  South  Carolina,  and 
North  Carolina  (Brooks  and  Dean  2008, 
p.  58).  To  date,  many  of  the  colonies  in 
the  more  northern  range  extension  are 
much  smaller  than  historic  colonies  in 
south  Florida  and  this  may  be  the  factor 
of  a  more  linear  distribution  of  foraging 
habitats  with  wetlands  associated  with 
rivers,  inter-tidal  wetlands,  isolated 
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wetlands  and  marsh  impoundments 
(Murphy  and  (k)ker  2008,  p.  3). 

Distribution 

The  wood  stork  occurs  in  South 
Ammica  Irom  northern  Argentina, 
eastern  I’erti.and  W(!stern  I'iciiiidor, 
north  intodentral  America,  Mexico, 

( inha,  I  lispaniola,  and  the  sonlliern 
I  Inited  .Stales.  The  hreiMling  range 
inclnd(!s  I  lie  soul  lieastern  I  Inited  .Stales 
in  North  America,  ( inha  and  I  lis|)aniola 
in  the  ( iarihhean,  and  southern  Mexico 
through  (ientral  America  (l■'ignre  I).  In 
.South  America,  the  hreeding  range  is 
west  of  the  Andes  south  Irom  (iolonihia 
to  western  I'icnador,  east  ol  llie  Andes 
irom  (iolonihia  south  through  the 
Ania/.onas  in  Mra/.il  to  eastern  I’ern, 


northern  Bolivia  and  northern  Argentina 
ea.st  to  the  Atlantic  coast  through 
Paraguay,  Uruguay,  and  north  to  the 
(iuianas  and  Venezuela  (I'igiire  1; 
(ionlter  ct  ol.  1999,  |).  2).  Tlie  winter 
range  in  (ientral  and  .Sonlh  America  is 
not  well  studied,  lint  wood  storks  are 
known  to  occur  yeai'roimd  as  a  resident 
tlironghoni  the  hreeding  range. 

At  the  time  ol  lisling  in  lUlU,  the 
range  ol  the  ( I..S.  population  ol  wood 
storks  was  I'lorida,  (ieorgia,  .South 
(iaroliiia,  and  Alahania.  Hreeding  was 
restricted  primarily  to  22  nesting 
colonies  in  peninsniar  I'lorida  in  PUtil 
and  only  lour  colonies  occurring  in 
( ieorgia  and  .South  ( iarolina.  The  current 
hreeding  range  includes  peninsniar 


Florida  (39-57  cxilonies  2010-2013),  the 
coastal  plain  and  large  river  sy.stems  ol 
(ieorgia  (17-28  colonies)  and  .Sonlh 
(iarolina  (14-23  colonies),  and 
sonihea.stern  North  (iarolina  (1-3 
colonies).  The  hreeding  range  has 
expanded  west  to  sonih-ceniral  (ieorgia 
and  to  the  panhandle  ol  I'lorida  to  the 
Apalachicola  River  system.  The  nesting 
colony  datahase  lor  the  t  l.,S.  hreeding 
population  ol  tlie  wood  stork  can  he 
1(11111(1  at  lilti)://wwiv.w(;(:.iill.iulii/ 
Iticiilly/lroilcrirkii/wooilslork/.  The 
iioiihreeding  season  range  includes  all 
ok  I'lorida;  tlnicoastal  plains  and  larg(! 

I  iver  syslems  ol  Alahama,  ( ieorg,ia, 

.Soul  h  ( iarol  ina;  and  soul  hern  Nort  h 
(iarolina  and  (sistern  Mississip|)i. 
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Wood  storks  are  not  true  migrants,  but 
some  individuals  do  undergo  lengthy 
inter-regional  travel  in  response  to 
resource  availability  (Coulter  et  al.  1999, 
p.  3;  Bryan  et  al.  2008,  p.  39).  Generally, 
wood  storks  disperse  following 
breeding.  As  the  rainy  season  begins  in 
May  in  south  Florida  and  the 
Everglades,  post-breeding  wood  storks, 
fledglings,  and  juveniles  disperse 
throughout  peninsular  Florida  and 
many  move  northward  along  the 


coastlines  and  coastal  plain  of  Georgia, 
South  Carolina,  North  Carolina  and 
westward  along  large  river  basins  in 
Alabama  and  eastern  Mississippi,  while 
others  do  not  disperse  (Coulter  et  al. 
1999,  p.  2;  Hylton  2004,  pp.  50-52; 
Bryan  et  al.  2008,  pp.  39-40). 
Individuals  from  northern  Florida, 
Georgia,  and  South  Carolina  colonies 
also  disperse  across  the  coastal  plain 
and  coastal  marshes  in  the  southeastern 
United  States  in  July  to  August  after  the 


breeding  season.  Most  wood  storks  in 
this  population  winter  in  south  and 
central  Florida  and  along  the  coast  of 
peninsular  Florida,  Georgia,  and  South 
Carolina.  These  inter-regional 
movements  have  been  documented 
through  color  marking,  banding,  radio¬ 
telemetry  and  satellite-telemetry  studies 
(Comer  et  al.  1987,  p.  165;  Ogden  1996, 
p.  34;  Coulter  et  al.  1999,  p.  4;  Savage 
et  al.  1999,  p.  65;  Bryan  et  al.  2008,  pp. 
39-41). 
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Wood  storks  are  seasonal  visitors  in 
Texas,  Louisiana,  the  lower  Mississippi 
Valley,  and  California.  These  are  post 
breeders  and  juveniles  from  Central 
America  (Rechnitzer  1956,  p.  431; 
Coulter  et  al.  1999,  pp.  4-5).  Bryan  et  al. 
(2008,  pp.  39-40)  suggest  that  wood 
storks  observed  in  western  Mississippi 
and  Louisiana  originate  from  Central 
America,  and  wood  stories  found  in 
eastern  Mississippi  originate  from  the 
U.S.  population.  Behaviorally,  wood 
storks  are  not  predisposed  to  travel 
across  open  waters  like  the  Gulf  of 
Mexico,  as  they  use  thermals  for  soaring 
flight  for  long-distance  movements.  The 
lack  of  thermals  over  open  water 
restricts  movements  back  and  forth 
across  the  Gulf  of  Mexico  from  Florida 
to  Central  and  South  America  or  the 
Caribbean. 

Rangewide  Status  and  Demographics 

At  the  global  level,  the  International 
Union  for  Conservation  of  Nature 
(lUCN)  classifies  the  wood  stork  as  a 
species  of  “least  concern.”  This  is  due 
to  the  apparent  demographic  stability 
documented  in  its  large  range  that 
encompasses  portions  of  North,  Central, 
and  South  America  (lUCN  2010,  p.  1). 
Bryan  and  Borkhataria  (2010,  p.  2) 
compiled  and  summarized  the 
conservation  status  for  wood  storks  in 
Central  and  South  America  and  provide 
the  following  description  with  regard  to 
the  rangewide  status  of  the  wood  stork: 

The  lUCN  Red  List/BirdLife  International 
listing  classifies  the  wood  stork  as  a  species 
of  “least  concern”  for  its  entire  range 
(BirdLife  International  2008,  2009).  This 
classification  is  based  on  breeding/resident 
range  size,  population  trends,  population 
size.  This  classification  is  due  in  part  to  an 
extremely  large  global  breeding  range 
(estimated  at  14,000,000  km^)  and  a 
moderately  small  to  largo  population 
estimate  (38,000-130,000  birds).  Although 
the  sjjoc.'ies’  global  population  trend  is 
thought  to  he  decniasing,  the  decline  is  not 
thought  to  he  sufficiently  ra])id  to  reach 


critical  thresholds  to  threaten  the  species 
(BirdLife  2009:  a  “vulnerable”  population 
exhibits  a  >30%  decline  over  10  years  or 
three  generations).  Population  size  estimates 
for  South  America  range  from  50,000- 
100,000  wood  storks  (Byers  et  al.  1995)  and 
approximately  48,000-70,000  wood  storks  in 
Central  and  North  America  (Kushlan  et  al. 
2002). 

Also,  a  recent  assessment  aimed  at 
identifying  the  world’s  most  climate 
vulnerable  species  across  many  taxa 
included  consideration  of  the  wood 
stock  throughout  its  entire  range  in 
North,  Gentral  and  South  America.  The 
assessment  concluded  that  the  relative 
overall  climate  change  vulnerability  of 
the  wood  stork  is  low  (Foden  et  al.  2013, 
Appendix  A). 

Tne  U.S.  wood  stork  population 
decline  between  1930  and  1978  is 
attributed  to  reduction  in  the  food  base 
necessary  to  support  breeding  colonies, 
which  is  thought  to  have  been  related  to 
loss  of  wetland  habitats  and  changes  in 
hydroperiods  (Ogden  and  Nesbitt  1979, 
p.  521;  Ogden  and  Patty  1981,  p.  97; 
USFWS  1997,  p.  10;  Coulter  et  al.  1999, 
p.  18).  The  U.S.  breeding  population  is 
considered  regionally  endangered  by 
lUCN  due  to  habitat  degradation  (lUCN 
2011).  Ogden  (1978,  p.  143)  concluded 
the  U.S.  wood  stork  breeding  population 
in  the  1930s  was  probably  less  than 
100,000  individuals,  or  between  15,000 
and  20,000  pairs.  The  estimated  U.S. 
population  of  breeding  wood  storks 
throughout  the  southeastern  United 
States  declined  from  15,000-20,000,  to 
about  10,000  pairs  in  1960,  to  a  low  of 
2,700-5,700  pairs  between  1977  and 
1980  (Ogden  etal.  1987,  p.  752).  The 
low  of  2,700  nesting  pairs  was 
documented  in  1978,  during  the  severe 
drought  when  many  wood  storks  likely 
did  not  breed. 

During  the  29-yoar  period  since  listing 
under  the  Act  (1984  to  2013),  20 
synoptic  surveys  of  nesting  colonies  of 
the  wood  .stork  in  the  U.S.  populiition’s 
Imieding  range  (Florida,  Georgia,  South 


Carolina,  and  North  Carolina)  were 
completed.  Fourteen  of  those  resulted  in 
counts  exceeding  6,000  pairs.  Ten  of 
those  higher  counts  occurred  since  2002 
(2002,  2003,  2004,  2006,  2008,  2009, 

2010,  2011,  2012,  and  2013;  Table  1; 
USFWS  2013).  Three  counts  of  more 
than  10,000  pairs  have  occurred  during 
the  past  8  years,  and  the  count  of  12,720 
pairs  in  2009  is  the  highest  on  record 
since  the  early  1960s.  This  population 
estimate  along  with  a  conservative 
estimate  of  4,000  pre-breeding  age  birds 
suggest  30,000  storks  were  inhabiting 
the  United  States  in  2009  (Bryan  and 
Borkhataria  2010,  p.  2).  Nest  counts 
were  8,149  in  2010,  9,579  in  2011,  8,452 
in  2012,  and  11,046  in  2013  (Table  1). 

The  Service  and  its  partners  have 
used  synoptic  aerial  surveys  to  monitor 
the  wood  stork  breeding  population 
during  the  peak  of  the  nesting  season 
(April)  since  the  mid-1970s.  The  Service 
acknowledges  the  limitations  involved 
in  relying  on  aerial  surveys  for 
developing  wood  stork  population 
estimates  as  they  may  underestimate 
numbers  of  nests  (Rodgers  et  al.  1995,  p. 
655).  Frederick  et  al.  (2003,  p.  282) 
found  that  accuracy  of  aerial  counts  of 
wading  birds  can  be  quite  high  and 
Rodgers  et  al.  (2005,  p.  230)  found  that, 
by  including  ground  counts  in  the 
survey  and  surveying  a  large  proportion 
of  the  nesting  colonies,  the  variability 
can  be  reduced.  The  Service  notes  that 
the  wood  stork  is  a  long-lived  species 
that  demonstrates  considerable  variation 
in  ne.sting  population  numbers  in 
response  to  changing  hydrological 
conditions.  This  long  reproductive 
lifespan  allows  wood  storks  to  tolerate 
reproductive  failure  in  some  years,  and 
naturally  occurring  events  have 
undoubtedly  always  affected  the 
breeding  succe.ss  of  this  species,  cau.sing 
hrtuiding  failures  and  variability  in 
annual  ne.sting  (U.SFWS  1997,  p.  11)  and 
productivity. 
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Table  1— Wood  Stork  Nesting  Data  in  the  Southeastern  United  States  [USFWS  2013]— Continued 


Year 

Total 

Florida 

Georgia 

South  Carolina 

North  Carolina 

Nesting 

pairs 

Colonies 

Nesting 

pairs 

Colonies 

Nesting 

pairs 

Colonies 

Nesting 

pairs 

Colonies 

Nesting 

pairs 

Colonies 

1988  . 

(**) 

311 

4 

179 

3 

1989  . 

llllllllil 

||||||l|ll|l|liil 

(**) 

||||||||||||||||l 

543 

6 

376 

3 

1990  . 

HBBBB 

(**) 

709 

10 

536 

6 

1991  . 

4,073 

37 

2,440 

25 

969 

9 

664 

3 

1992  . 

(**) 

1,091 

9 

475 

3 

1993  . 

6,729 

43 

4,262 

29 

T661 

11 

806 

3 

1994  . 

5,768 

47 

3,588 

26 

1,468 

14 

712 

1995  . 

7,853 

54 

5,523 

31 

1,501 

17 

829 

1996  . 

(**) 

1,480 

18 

953 

1997  . 

(**) 

li379 

15 

917 

1998  . 

(**) 

1 ,665 

15 

1  093 

1999  . 

7,768 

71 

6,109 

51 

1,139 

13 

520 

8 

2000  . 

(**) 

566 

7 

1,236 

11 

2001  . 

5,582 

44 

3,246 

23 

1,162 

12 

1,174 

9 

2002  . 

7,855 

70 

5,463 

46 

1,256 

14 

1,136 

10 

2003  . 

8,813 

78 

5,804 

49 

1,653 

18 

1,356 

11 

2004  . 

8,379 

93 

4,726 

63 

1,596 

17 

2,057 

13 

2005  . 

5,572 

73 

2,304 

40 

1,817 

19 

1,419 

13 

32 

1 

2006  . 

1 1 ,279 

82 

7,216 

48 

1,928 

21 

2,010 

13 

125 

1 

2007  . 

4,406 

55 

1,553 

25 

1,054 

15 

1,607 

14 

192 

1 

2008  . 

6,118 

73 

1,838 

31 

2,292 

25 

1,839 

16 

149 

1 

2009  . 

12,720 

86 

9,428 

54 

1,676 

19 

1,482 

12 

134 

1 

2010  . 

8,149 

94 

3,828 

51 

2,708 

28 

1,393 

14 

220 

1 

2011  . 

9,579 

88 

5,292 

45 

2,160 

19 

2,031 

23 

96 

1 

2012  . 

8,452 

77 

4,539 

39 

1,905 

17 

1,827 

19 

181 

2 

2013  . 

1 1 ,046 

100 

6,948 

57 

1,873 

19 

2,020 

21 

205 

3 

No  survey  data  available  for  North  and  Central  Florida. 


Previous  Federal  Actions 

For  more  information  on  previous 
Federal  actions,  refer  to  the  12-month 
finding  and  proposed  rule  to  reclassify 
the  U.S.  breeding  population  of  the 
wood  stork  (77  FR  75947). 

Distinct  Vertebrate  Population  Segment 
Analysis 

On  February  7, 1996,  we  published  in 
the  Federal  Register  our  “Policy 
Rrigarding  the  Recognition  of  Ui.stinct 
Vertebrate  Pojndation  Segments  under 
tlie  luidangered  Sj)ecies  Act”  (DPS 
Policy)  ((»!  FK  4722).  Fora  po])ulati()n 
to  he  listed  under  the  Act  as  a  distinct 
veitehrate  population  segment,  three 
elements  are  considered:  (1 )  The 
disci'eteness  of  the  po|)nlation  segment 
in  relation  to  the  remainder  of  the 
s|)(!cies  to  which  it  helongs;  (2)  tin; 
sigjiiiicance  of  tin;  population  .segment 
to  the  species  to  which  it  helongs;  and 
(.1)  the  |)<ipnlalion  .segment’s 
conservation  status  in  relation  to  tlx; 
Act’s  standards  for  listing,  {i.a.,  is  the 
population  segment,  when  treated  as  if 
it  wen;  a  .sp(!cie.s,  midangered  or 
threat(!ned).  The  Act  defines  “.s|)ecies” 
to  inclndt!  “.  .  .  any  distinct  |)0|)idation 
.segment  of  any  s|)(!cies  of  v»!rt(!hrat(!  fish 
or  wildlife  which  int(!rhreeds  when 
mature”  (16  U.S.d.  1 532(1  (>))•  I  he  best 
available  scientific  information  .suj)ports 
recognition  of  the  U.S.  breeding 


population  of  the  wood  stork  as  a 
distinct  vertebrate  population  segment. 
We  discuss  the  discreteness  and 
significance  of  the  population  segment 
within  this  section;  the  remainder  of  the 
document  discusses  the  status  of  the 
U.S.  wood  stork  DPS. 

Discreteness 

The  DPS  policy  states  that  a 
population  segment  of  a  vertebrate 
species  may  be  considered  discrete  if  it 
satisfies  either  one  of  the  following 
conditions: 

(1)  It  is  markedly  sej)arat(!d  frf)m  other 
|)0])nlations  of  the  .same  taxon  as  a 
coiKsetpience  of  |)hysical,  physiological, 
ecological,  or  Ixdiavioral  factors. 
(Jnanlitative  measures  of  geiuttic  or 
mor|)hologi(.al  disconlimnly  may 
provide  evidence  of  lids  separalion;  or 

(2j  It  is  delimiled  hy  inlernalional 
g.overmnenlal  honndaries  hetweim 
which  sig,id ficani  (lillenaices  exist  in 
control  (d Cxploital ion,  managemeni  of 
hahilat,  consei  valion  status,  or 
regidatory  mechaidsms  that  are 
siginficant  in  light  of  sect  ion  4(a)(  I  )(l )) 
of  th(!  Act. 

( llohally,  wood  storks  occur  oidy  in 
the  Wi;stern  I  lemis|)here  and  compri.si! 
a  mo.saic  of  breeding  po|)nlations  in 
North,  Umdral,  and  South  America,  and 
the  Uarihhean,  each  with  nin(|ne  nesting 
sites,  foraging  areas,  and  seasonal 
movement  patterns  in  response  to 


regional  environmental  factors. 
Historically,  wood  storks  nested  in  all 
Atlantic  and  Gulf  coastal  United  States 
from  Texas  to  South  Carolina  (Bent 
1926,  p.  65;  Cone  and  Hall  1970,  p.  14; 
Dusi  and  Dusi  1968,  p.  14;  Howell  1932, 
pp.  113-115;  Oberholser  1938,  p.  76; 
Oberholser  and  Kincaid  1974,  p.  124; 
Wayne  1910),  although  the  colonies 
outside  Florida  formed  irregularly  and 
contained  few  birds  (Ogden  and  Nesbitt 
1979,  p.  512). 

(airrently,  the  range  of  the  U.S. 
breeding  ])opulation  includes  Alabama, 
Florida,  C(!orgia,  Mi.ssi.ssippi,  North 
Carolina,  and  .South  Carolina,  with 
breeding  and  nesting  docnimmted  in 
Florida,  ( ieorgia.  North  ( iarolina,  and 
.Scmth  ( larolina.  The  t  )..S.  wood  stttrk 
po|)nlation  represents  the  northernmost 
extent  of  tint  wood  stork’s  range;  and  the 
only  population  hre(;ding  in  the  I  lnit<;(l 
.States  (t  LSFW.S  1997,  p.  1 ;  ( ioidter /•/ r//. 
1999,  pp.  2  .3).  I'he  t  I..S.  population’s 
hr(;(;(ling  range  is  .s(;parat(;d  by  the  .Strait 
oi  Florida  from  tin;  n(;xt  nearest  nesting 
po|mlation,  which  is  located  in  Cuba, 
1.51  km  (94  mi)  away;  it  is 
approximately  !l(>5  km  ((>()()  mi)  over  the 
Cnif  of  Mexico  from  the  other  North 
American  nesting  colony,  which  hre(;ds 
in  sonth(;rn  Mexico.  However,  wood 
storks  are  not  behavioral  I y  predispo.sed 
to  travel  across  the  open  ocean.  Wood 
storks  use  thermals  for  soaring  flight  for 
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long-distance  movements.  The  lack  of 
thermals  over  water  may  restrict 
movements  from  Florida  to  the 
Caribbean  or  to  Mexico  and  Central  and 
South  America  (Coulter  et  al.  1999,  p. 

4).  The  available  evidence  does  not 
suggest  that  wood  storks  have  crossed 
the  Florida  Straits  between  the 
Caribbean  islands  and  the  United  States 
or  crossed  the  Gulf  of  Mexico  to  or  from 
Central  and  South  America. 

Lengthy  inter-  and  intra-regional 
movements,  related  to  food  availability, 
to  the  wetlands  of  the  Mississippi  River 
Basin  and  adjacent  coastal  plain  river 
basins  have  been  documented  from  both 
the  U.S.  population  and  Central 
American  wood  storks  (Coulter  et  al. 
1999,  p.  5;  Bryan  et  al.  2008,  pp.  40-41). 
'I’hese  studies  sugge.st  post-breeding 
disper.sal  occurs  along  the  coastal  plain, 
not  across  the  Gulf  of  Mexico,  and  that 
wood  stork.s  ob.servod  in  ea.storn 
Mi.ssi.s.sij)pi  originate  from  the 
soutboastorn  United  States  and  tliosi; 
ol).s(!rved  in  western  Mississij)pi  and 
l.()uisiana  originate  from  Ccmtral 
AiiKsrica.  A  small  pmcenlage  of  wood 
storks  from  l)otli  the  United  .States  and 
Ccaitral  America  a|)|)arently  overlaj) 
din  ing  tliis  post-breeding  .season 
disper.sal  within  Mi.ssissijipi.  .Some 
small  blit  nnknown  level  of  mixing  may 
occur  between  ll.,S.  and  Central 
American  breeding  populations  in 
Mississijipi  (Bryan  et  al.  200}$,  p|).  40- 
41;  K.  Borkliataria,  I  Jni versity  of  I'  lorida, 
|)er.s.  comm.,  2010).  However,  based 
n|)on  salellite-telemetry  studies  (c.g., 
Hylton  2004,  pp.  .'j0-r)2;  Bryan  el  al. 
2008,  pj).  :i‘)-40;  Borkliataria  200!t,  pp. 
120-124)  and  other  marking  .studies, 
mixing  ajjjiears  negligible.  Ba.sed  on  the 
above  information,  if  the  U..S. 
jiojmlation  were  extirpated,  it  is  onr 
asses.sment  that  repopulation  from  the 
Central  American  wood  .storks  woidd 
not  be  sufficient  to  replenish  the 
depleted  population  in  the  foreseeable 
future. 

Genetic  data  support  the  conclusion 
that  wood  storks  occurring  in  the 
southeastern  United  States  function  as 
one  population.  Stangel  et  al.  (1990,  p. 
15)  employed  starch  gel  electrophoretic 
techniques  to  examine  genetic  variation 
in  Florida  wood  stork  colonies.  The 
study  did  not  indicate  significant 
allozyme  differences  within  or  between 
colonies.  Van  Den  Bussche  et  al.  (1999, 
p.  1083)  used  a  combination  of  DNA  or 
allozyme  approaches  and  found  low 
levels  of  genetic  variability  and  allelic 
diversity  within  Georgia  and  Florida 
colonies,  suggesting  one  population  of 
wood  storks  in  the  southeastern  United 
States.  A  genetic  comparison  using 
mitochondrial  DNA  (mtDNA)  between 
U.S.  and  Brazilian  wood  storks  (the 


north  and  south  ends  of  the  geographic 
range)  reveals  that  either  a  demographic 
decline  or  a  recent  evolutionary 
bottleneck  reduced  the  levels  of  mtDNA 
variability  of  the  U.S.  population  (Lopes 
et  al.  2011,  p.  1911).  The  genetic 
structuring  assessment  revealed  no 
significant  differentiation  between  the 
U.S.  and  Brazilian  wood  storks, 
indicating  that  either  the  populations 
were  only  recently  separated  or  that 
gene  flow  continues  to  occur  at  low 
levels,  and  the  haplotype  network 
analysis  indicated  low  levels  of  gene 
flow  between  populations  that  were 
closely  related  in  the  past  (Lopes  et  al. 
2011,  p.  1911).  Genetic  studies  indicate 
no  significant  differences  between  U.S. 
and  Brazilian  wood  storks.  However, 
satellite-tracked  movements  of  U.S.  and 
Ckmtral  American  wood  .storks  indicate 
that  U.S.  and  Brazilian  birds  likely  do 
not  interbreed  (Hylton  2004,  ])]).  50-52; 
Bryan  et  al.  2008,'  pp.  39-40; 

Borkliataria  2()()tJ,  pj).  120-124).  Ba.sed 
on  till!  genetic  information,  we  conclude 
that  a  past  demogra])bic  decline  lias  led 
to  the  reduced  levels  of  genetic 
variability  in  all  |)opnlation.s  of  wood 
stork  that  were  studied,  that  IJ..S.  and 
other  |)0|)nlations  were  only  recently 
sejiarated,  that  the  .sontlieastern  l)..S. 
po|)nlations  act  as  a  single  |)opnlation, 
and  negligible  or  very  low  gene  flow 
occurs  between  the  |)o|)nlations  in  the 
I  Inited  .States  and  Brazil. 

( '.on.seqnent ly,  we  conclude,  based  on 
the  best  available  information,  that  the 
I  )..S.  hreeding  |)0|mlation  of  the  wood 
stork  is  markedly  separated  from  wood 
stork  ])opiilation.s  in  the  Carihhean, 
Mexico,  Central  America,  and  .South 
America  ha.sed  on  physical  separation 
and  wood  stork  disper.sal  hehavior. 

Significance 

The  DPS  policy  states  that 
jiopulations  that  are  found  to  be  di.screte 
will  then  be  examined  for  their 
biological  or  ecological  significance  to 
the  taxon  to  which  they  belong.  This 
consideration  may  include  evidence 
that  the  loss  of  the  population  would 
create  a  significant  gap  in  the  range  of 
the  taxon.  The  U.S.  breeding  population 
of  the  wood  stork  represents  the 
northernmost  portion  of  the  species’ 
range  in  the  world  (Coulter  et  al.  1999, 
p.  2)  and  the  only  population  breeding 
in  the  United  States.  Loss  of  this 
population  would  result  in  a  significant 
gap  in  the  extent  of  the  species’  range. 
Because  the  nearest  populations  in  the 
Caribbean  and  North  America  would 
not  likely  be  able  to  naturally 
repopulate  the  U.S.  breeding  population 
if  it  were  extirpated,  wood  storks  would 
no  longer  breed  in  the  Everglades  and  in 
the  salt-  and  fresh-water  wetlands  of 


Florida,  Georgia,  South  Carolina,  and 
North  Carolina.  Maintaining  a  species 
throughout  its  historical  and  current 
range  helps  ensure  the  species’ 
population  viability  and  reduce  impacts 
to  the  species  as  a  whole  due  to 
localized  stochastic  events.  Therefore, 
we  find  that  loss  of  the  U.S.  breeding 
population  of  the  wood  stork,  whose 
range  has  expanded  to  include 
Mississippi  and  North  Carolina  (USFWS 
2007,  p.  11),  would  constitute  a 
significant  gap  in  the  range  of  the 
species  as  a  whole. 

Summary 

Based  on  the  above  analysis,  we 
conclude  that  the  U.S.  breeding 
population  of  wood  storks  meets  both 
the  discreteness  and  significance 
elements  of  the  1998  DP.S  policy. 
Tberefore,  we  recognize  this  jiojmlation 
as  a  valid  DP.S. 

Reciivery  Plan 

.Section  4(f)  of  the  Act  directs  ns  to 
develoj)  and  imjilenient  recovery  jilans 
for  the  con.servat ion  and  survival  of 
endangered  and  llireatened  sjiecies 
imle.ss  we  determine  that  such  a  jilan 
will  not  jironiote  the  conservation  of  the 
sjiecies.  The  Act  directs  that,  to  the 
maxinmni  extent  jiraci icahle,  we 
incorporate  into  each  jilan: 

(1)  .Sile-sjieci lie  management  actions 
as  may  he  necessary  to  achieve  the 
jilan’s  goals  for  conservation  and 
survival  of  the  sjiecies; 

(2)  Objective,  measurable  criteria 
which,  when  met,  would  result  in  a 
determination  in  accordance  with  the 
jirovisions  of  section  4  of  the  Act,  that 
the  sjiecies  be  removed  from  the  Federal 
l.ist  of  I'indangered  and  Threatened 
Wildlife  and  Plants  (Li.st);  and 

(3)  Ivstimatos  of  the  time  required  and 
cost  to  carry  out  the  jilan’s  goal  and  to 
achieve  intermediate  steps  toward  that 
goal. 

Recovery  plans  are  intended  to 
j^rovide  guidance  to  the  Service,  States, 
and  other  partners  on  methods  of 
eliminating  or  ameliorating  threats  to 
listed  species  and  on  criteria  that  may 
be  used  to  determine  when  recovery  is 
achieved.  However,  recovery  plans  are 
not  regulatory  documents  and  cannot 
substitute  for  the  determinations  and 
promulgation  of  regulations  required 
under  section  4(a)(1).  Determinations  to 
reclassify  a  species  on  the  list  made 
under  section  4(a)(1)  must  be  based  on 
the  best  scientific  and  commercial  data 
available  at  the  time  of  the 
determination,  regardless  of  whether 
these  data  differ  from  the  recovery  plan. 
They  must  reflect  determinations  made 
in  accordance  with  sections  4(a)(1)  and 
4(b)  of  the  Act.  Specifically,  section 
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4(a)(1)  requires  that  the  Secretary 
determine  whether  a  species  is 
endangered  or  threatened  (or  not) 
because  of  one  or  more  of  five  threat 
factors.  Section  4(b)  requires  the 
determination  made  under  section 
4(a)(1)  as  to  whether  a  species  is 
endangered  or  threatened  because  of 
one  or  more  of  the  five  factors  be  based 
on  the  best  scientific  and  commercial 
data  available. 

In  the  course  of  implementing 
conservation  actions  for  a  species,  new 
information  is  often  gained  that  requires 
recovery  efforts  to  be  modified 
accordingly.  There  are  many  paths  to 
accomplishing  recovery  of  a  species, 
and  recovery  may  be  achieved  without 
all  criteria  being  fidly  met.  For  example, 
tme  or  more  criteria  may  have  been 
exc(!eded  while  other  criteria  may  not 
have  been  accomplished,  yet  the  Servic(i 
may  judge  that,  ov(!rall,  the  threats  have 
h(!en  miniiiii/.(!d  sufficiently  or  an;  not 
oi  sufficient  imminence,  int(msity,  or 
magnitude!,  and  the  species  is  robust 
(!nough,  to  reclassify  the  sp(!ci(!s  from 
en(langer(!d  to  threatened.  In  other 
ca.s(!S,  recov(!ry  o|)|)orlunili(!s  may  liave 
been  recogtii/.ed  that  were  not  known  at 
the  time  the  recov(!ry  plan  was 
finali/.ed.  These!  eippeirtunil ie!S  may  he! 
use!el  in.sle!ael  eef  me!llie)els  iele!ntifie!el  in 
the!  re!e:eive!ry  plan. 

I  .ike!wi.se!,  inlormaliem  een  I  lie!  spe!e:ie!s 
may  he!  Ie!arne!el  that  was  neit  kueiwn  eil 
till!  time!  the!  re!e:eive!ry  plan  was 
finali/.e!el.  The!  ne!W  infe>rmatie)n  may 
ehange!  the!  e!xte!ut  that  e:rite!ria  m!e!el  tei  he! 
me!t  feir  reuieigni/.i iig  re!e;e)ve!ry  eif  the! 
s|)e!e:ie!s.  ()ve!rall,  re!e;e)ve!ry  eif  the!  s|)e!e;ie!.s 
is  a  elynamie;  pre)e;e!s.s  reupiiring  aeiaptive! 
manage!me!nt,  ])lanning,  imple!me!nting, 
anel  (!vahiating  the!  eleigreie:  eif  reeaivery  eif 
a  spe!ci(!s  that  may,  eir  may  neit,  fully 
feiliow  the  guidance  ]ireivide:d  in  a 
recovery  plan. 

Thus,  while  the  recovery  jilan 
provides  important  guidance  on  the 
direction  and  strategy  for  recovery  and 
indicates  when  a  rulemaking  process 
may  be  initiated,  the  determination  to 
reclassify  a  species  on  the  Federal  List 
is  ultimately  based  on  an  analysis  of 
whether  the  species  is  endangered  or 
threatened,  as  defined  by  the  Act.  The 
following  discussion  provides  a  brief 
review  of  the  recovery  planning  for 
wood  storks,  as  well  as  an  analysis  of 
the  recovery  objectives  and  criteria  as 
they  relate  to  evaluating  the  status  of  the 
species. 

We  published  the  original  recovery 
plan  for  the  U.S.  breeding  population  of 
wood  stork  on  September  9, 1986,  and 
revised  it  on  January  27,  1997  (USFWS 
1997).  The  recovery  plan  includes 
reclassification  criteria  and  delisting 
criteria:  The  recovery  criteria  for  the 


U.S.  breeding  population  DPS  of  wood 
storks  state  that  reclassification  from 
endangered  to  threatened  could  be 
considered  when  there  are  6,000  nesting 
pairs  and  annual  average  regional 
productivity  is  greater  than  1.5  chicks 
per  nest  per  year  (both  calculated  over 
a  3-year  average).  Delisting  could  be 
considered  when  there  are  10,000 
nesting  pairs  (50  percent  of  historical 
population),  and  annual  regional 
productivity  greater  than  1.5  chicks  per 
nest  per  year  (both  calculated  over  a  5- 
year  average  from  the  time  of 
reclassification).  As  a  subset  of  the 
10,000  pairs,  a  minimum  of  2,500 
successful  nesting  pairs  must  occur  in 
the  Everglades  and  Big  Cypress  systems 
and  3,500  in  the  South  Pdorida 
Eco.system  as  defined  by  the  South 
Florida  Multi-Species  Recovery  Plan 
(USFWS  1999,  ji.  4-417). 

Recovery  Actions 

The  recovery  plan  identifies  four 
primary  recovery  actions  for  the  l)..S. 
iir(!i!(ling  |iopnlation  of  the  wood  stork; 

(t )  Frotect  cnrnintly  occiqiied  habitat, 

(2)  ri!.store  ami  (inhance  habitat,  (3) 
conduct  applied  re.searcli  miciissary  to 
accomplish  riicoviiry  goals,  and  (4) 
increase  pnhiic  awarene.ss.  I'hesi! 
primary  recoviiry  actions  have  li(!(!n 
initiat(!d.  Many  of  the  actions  listiid 
under  tlnisi!  cat(!gories  are  of  high 
priority  to  im|ilemenl  and  ari!  ongoing. 

Hucovary  Task  ( I }:  l^rofacl  ciirrcnlly 
occupied  liuhilui.  At  a  mininmm,  for 
continued  survival  of  thc!  U..S.  breeding 
|iopnlation,  cnrnintly  occnpiiid  nesting, 
roosting,  and  foraging  habitat  must  he 
protected  from  further  loss  or 
degradation.  Wat(!rshi!ds  supporting 
natural  nesting  habitat  should  remain 
unaltered,  or  he  restored  to  fimction  as 
a  natural  system  if  previously  altered. 
Recovery  actions  under  this  recovery 
task  include:  (1.1)  Locate  important 
habitat,  (1.2)  prioritize  habitat,  (1.3) 
work  with  private  landowners  to  protect 
habitat,  (1.4)  acquire  land,  (1.5)  protect 
sites  from  disturbance,  and  (1.6)  use 
existing  regulatory  mechanisms  to 
protect  habitat. 

Recent  habitat  models  (e.g.,  Gawlik 
2002;  Herring  2007;  Borkhataria  2009; 
Rodgers  et  al.  2010;  Borkhataria  et  ol. 
2012);  ongoing  annual  monitoring  of 
nesting  colonies  (e.g.,  Cook  and  Koboza 
2012;  Brooks  and  Dean  2008;  Murphy 
and  Coker  2008;  Winn  et  al.  2008; 
Frederick  and  Meyer  2008);  surveys  of 
nesting  colony  core  foraging  areas  in 
Florida,  Georgia,  and  South  Carolina 
(e.g..  Herring  2007;  Bryan  and  Stephens 
2007;  Lauritsen  2010;  Tomlinson  2009; 
Meyer  2010);  and  satellite-telemetry 
studies  (e.g.,  Hylton  2004;  Hylton  et  al. 
2006;  Bryan  et  al.  2008;  Borkhataria 


2009;  Lauritsen  2010;  Borkhataria  et  al. 
2012)  are  helping  to  update 
conservation  information  and  tools  that 
are  used  to  identify,  prioritize,  protect, 
restore,  and  acquire  important  wood 
stork  habitats.  Core  foraging  areas  near 
large  colonies  on  protected  lands,  like 
Corkscrew  Swamp  Sanctuary  in  Florida, 
Harris  Neck  National  Wildlife  Refuge  in 
Georgia,  and  Washo  Reserve  in  South 
Carolina,  have  been  identified. 

However,  alteration  and  loss  of  foraging 
habitat  continues  as  a  threat  to  recovery, 
as  such  habitat  continues  to  be  lost 
today  through  the  continual  expansion 
of  the  human  environment,  resulting  in 
new  development  and  associated  roads 
and  other  infrastructure.  The  Service 
has  developed  a  brochure.  Wood  Stork 
Conservation  and  Management  for  Land 
Owners,  to  a.ssi.st  public  and  private 
laud  managers  in  protecting  and 
restoring  wood  stork  haliital  (IJSFW.S 
2001).  Th(!  Wood  .Stork  Habitat 
Management  Ciiideliues  (Ogden  ItMtO) 
have  also  been  updated  (Bryan  200(i) 
and  are  an  important  consiirvalioii  lool 
to  |ir(ivid(!  guidance  on  protecting  wood 
storks  and  Ihiiir  haliitats.  In  an  effort  to 
minimizi!  lo.ss  of  wetland  haliitats 
important  to  wood  stork  recovery,  like 
those  within  tlii!  core  foraging  aiiia  of  a 
nesting  colony,  the  .Service’s  .South  and 
North  Florida  I'icological  .Siirviciis  I'ield 
( )ffic(!.s  have  also  d(!V(!lo|i(!d  a  “May 
Aflect”  k(!y  to  assist  r(!gnlators  with 
review  of  w(!tland  dnidge  and  fill  permit 
a|i|ilication.s. 

Lands  h(!ing  purchased  for 
conservation  through  Federal.  .State  and 
|irivat(!  acipiisition  programs  also 
contrihnte  to  wood  stork  recovery. 
I'lorida  Forevc*/' is  tlu!  largest  .Slate 
pnhiic  land  ac(|nisition  jirogram  of  its 
kind  in  the  United  States  with 
approximately  9.9  million  acres 
managed  for  con.servation  in  Florida; 
more  than  2.5  million  acres  were 
purchased  under  the  Florida  Forever 
and  Preservation  2000  programs  [http:// 
www.dep.state.fi.  us/lands/fl_ 
forever.htm).  Listed  species,  wetlands 
quality,  and  other  attributes  that  affect 
wood  storks  are  considered  in  the 
ranking  criteria  for  lands  purchased  in 
these  programs.  Southeastern  U.S.  State 
natural  resomce  agency  acquisition 
programs  include:  Florida  Forever; 
Georgia  Land  Conservation  Program; 
South  Carolina  Land  Legacy  and 
Conservation  Bank  Act;  North  Carolina 
Natural  Heritage  Trust  Fund,  Parks  and 
Recreation  Trust  Fund,  Clean  Water 
Management  Trust  Fund,  Agricultural 
Development  and  Farmland 
Preservation  Trust  Fund;  Alabama 
Forever  Wild  Trust  Fvmd;  and 
Mississippi  Wildlife  Heritage  Fund.  The 
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|)iir])()S(!  of  those  jji'ograins  is  to  j)rosoi  v(! 
statewide  networks  ot  land  and  water 
r(i.sour(:(!s  by  ])roviding  land 
(:ons(!rvation  Innding  options  that  may 
include  grants,  low  intere.st  loans,  and 
tax  iiuxmtives  which  angnumt  other 
])rivate,  local,  Stat(!,  and  Fed(!ral 
funding  sources  to  achieve;  the 
jMiimanent  conservation  of  land  through 
the  ac(]insition  of  cons(;rvation 
easememts  and  fee  simple  owneirship. 

(Consistent  with  the  recent  adoption  of 
the  Department  of  the  Interior  policy  on 
climate  change  adaptation  (523  DM  1; 
http://elips.doi.gOv/elips/0/doc/374 1  / 
Page!  .aspx)  and  a  similar  policy  by  the 
Service  (056  FW  1;  http://www.fws.gov/ 
policy/056fwl  .html) ,  we  will  evaluate 
and  address  the  impacts  of  climate 
change  in  our  planning  and  decision 
making,  as  appropriate.  Also,  the 
Landscape  Conservation  Cooperative 
(LCC)  initiative  will  likely  provide 
information  that  informs  wood  stork 
recovery  through  landscape-level 
conservation  strategies  to  restore, 
manage,  and  conserve  the  biodiversity 
of  the  region  in  the  face  of  both  climate 
change  and  intense  development 
pressure  associated  with  a  rapidly 
growing  human  population.  Ongoing 
and  forthcoming  efforts  at  State,  county, 
and  other  local  levels  related  to  climate 
change  adaptation  also  are  likely  to 
inform  how  we  revise  and  implement 
the  recovery  plan  for  the  wood  stork. 
Future  updates  to  the  recovery  plan  will 
consider  and  include  emerging 
information  such  as  on-going  and 
projected  change  in  climate  and  related 
effects  on  wood  stork  habitat  and  will 
help  to  guide  future  recovery  efforts. 

Recovery  Task  (2):  Restore  and 
enhance  habitat.  A  prerequisite  for 
recovery  of  the  wood  stork  in  the 
southeastern  United  States  is  the 
restoration  and  enhancement  of  suitable 
habitat  throughout  the  mosaic  of  habitat 
types  used  by  this  species.  Recovery 
actions  include:  (2.1)  Restore  the 
Everglades  and  Big  Cypress  systems, 

(2.2)  enhance  nesting  and  roosting  sites 
throughout  the  range,  and  (2.3)  enhance 
foraging  habitat  by  modifying 
hydrologic  regimes  in  existing  artificial 
impoundments  to  maximize  use  by 
wood  storks. 

Wood  storks  depend  upon  a  mosaic  of 
wetlands  throughout  the  coastal  plain  of 
the  southeastern  United  States  for 
breeding  and  foraging.  Ecosystems  and 
wetlands  are  being  restored  throughout 
the  southeastern  United  States  through 
programs  such  as  the  Comprehensive 
Everglades  Restoration  Program  (CERP) 
(RECOVER  2009):  Kissimmee  River 
Restoration  Project,  which  includes  a 
goal  to  restore  over  40  square  miles  of 
river  and  floodplain  ecosystem 


including  43  miles  of  nuiandering  riviir 
channel  and  27,000  acres  of  wetlands 
(USAtiE  2011 );  and  Upper  SI.  Johns 
Basin  K(!.st  oral  ion  Proj(H:l,  which  has 
enhanced  and  restorcul  150,000  acres  of 
marsh  (SJRWMD  2011).  'I'he.se  and  other 
large-.scale  wetland  restoration  proj(!cts 
are  significantly  contributing  to  wood 
stork  recovery  by  reducing  the  thnuil  of 
habitat  loss.  Research  by  'I'.sai  et  al. 

(2011,  p.  5)  jmwides  recommendations 
for  enhancing  nesting  habitat  and 
concludes  that  management  and 
conservation  priority  should  be  given  to 
colonies  that  are  large,  have  been  in 
existence  for  more  than  10  years,  and 
are  located  on  islands  rather  than 
mainland  shorelines.  Management 
actions  that  can  enhance  the  isolation  of 
colonies  from  the  mainland  apparently 
are  very  effective  as  colonies  on  true 
islands  are  less  likely  to  be  extirpated 
and  are  much  more  likely  to  be 
colonized  than  those  that  have  partial  or 
complete  connection  with  the  mainland 
(Tsai  et  al.  2011,  p.  5).  These 
recommendations  will  inform  efforts  to 
update  recovery  actions  and  initiatives. 

Management  plans  such  as  State 
wildlife  action  plans  [http:// 
www.wildlifeactionplans.org/)  help  to 
identify  important  habitats  on  which  to 
focus  conservation  efforts.  Other 
management  plans  such  as  the  North 
American  Waterbird  Conservation  Plan 
(2002)  and  the  North  American 
Waterfowl  Management  Plan  (USFWS 
2011)  also  help  to  identify  focus  areas 
for  conservation.  By  highlighting 
important  habitats  or  areas,  such  as  the 
ACE  Basin  and  Winyah  Bay  in  South 
Carolina,  funds  and  conservation 
initiatives  are  directed  towards  restoring 
these  important  habitat  areas  and 
contribute  to  recovery  by  reducing  the 
threat  due  to  loss  of  habitat.  Thousands 
of  acres  are  being  protected,  enhanced, 
restored,  and  brought  under 
conservation  easements  to  assist  in 
wildlife  conservation  through  programs 
such  as  the  Wetland  Reserve  Program 
(WRP)  and  the  Farm  Bill,  including 
70,000  acres  of  wetlands  in  Alabama, 
Florida,  Georgia,  Mississippi,  North 
Carolina,  and  South  Carolina  in  2010 
(NRCS  2011).  The  WRP  is  a  voluntary 
program  offering  landowners  the 
opportunity  to  protect,  restore,  and 
enhance  wetlands  on  their  property. 

The  U.S.  Department  of  Agriculture, 
Natural  Resources  Conservation  Service 
(NRCS)  provides  technical  and  financial 
support  to  help  landowners  with  their 
wetland  restoration  efforts.  The  goal  of 
the  NRCS  is  to  achieve  the  greatest 
wetland  functions  and  values,  along 
with  optimum  wildlife  habitat,  on  every 
acre  enrolled  in  the  program.  This 
program  offers  landowners  an 


op])ortimily  to  (!stahlish  long-term 
cons(!rvation  and  wildlile  practices  and 
inotection  and,  thereilon;,  |)rovid(;s  some 
heindits  to  wood  stork  njcovery.  In 
I'lorida,  tin;  WKI‘  program  has  njslored 
over  260, 600  acr(;s  of  wetlands 
(Simj)kins,  Service,  ])ers.  comm.,  2011) 
and  more  than  115,000  acres  in 
Alabama,  Georgia,  and  South  Carolina. 

A  majority  of  the  h’lorida  WRP-r(;.slored 
acres  have  been  within  the  Everglades 
and  Big  (Cypress  systems.  A  2006  WRP 
restoration  of  200  acres  of  farmland  in 
(Camilla,  Georgia,  now  supports  the 
newest  Cieorgia  wood  stork  colony,  with 
over  1 00  nesting  pairs  annually.  This 
task  will  be  complete  once  viable 
nesting  occurs  throughout  the  range  of 
this  DPS.  The  most  significant  wetland 
restoration  goal  for  wood  storks  is  to 
recover  viable  nesting  subpopulations  in 
the  traditional  Everglades  and  Big 
Cypress  nesting  areas,  including 
Corkscrew  Swamp  Sanctuary,  as 
outlined  by  CERP.  Overall,  future 
wetland  restoration  efforts  in  the 
southeast  United  States  will  be 
beneficial  to  wood  stork  recovery. 

Future  updates  to  the  recovery  plan 
will  consider  emerging  information  on 
climate  change  and  possible  effects  on 
wood  stork  habitat  restorations  and 
enhancements  and  will  help  to  guide 
future  recovery  efforts. 

Recovery  Task  (3):  Conduct  applied 
research  necessary  to  accomplish 
recovery  goals.  Recovery  efforts  for  the 
wood  stork  will  be  more  effective  with 
a  better  understanding  of  population 
biology,  movement  patterns  of  U.S.  and 
neighboring  populations  of  wood  storks, 
foraging  ecology  and  behavior,  the 
importance  of  roost  sites,  and  the 
possible  impacts  of  contaminants. 
Recovery  actions  include:  (3.1) 
Determine  movement  patterns  of  U.S. 
and  neighboring  populations  of  wood 
storks,  (3.2)  determine  population 
genetics,  (3.3)  monitor  productivity  of 
stork  populations,  (3.4)  monitor 
survivorship  of  stork  populations,  (3.5) 
determine  extent  of  competition/ 
cooperation  between  wood  storks  and 
other  wading  birds  in  mixed  nesting 
colonies,  (3.6)  determine  foraging 
ecology  and  behavior,  (3.7)  determine 
the  importance  of  roost  sites,  and  (3.8) 
determine  the  impacts  of  contaminants 
on  wood  stork  populations.  The 
following  is  a  summary  of  several  recent 
monitoring  and  research  findings. 

The  South  Florida  Wading  Bird 
Report  (1996-2012)  annually  reports  on 
habitat  monitoring  and  research  with 
respect  to  the  CERP  and  foraging  and 
nest  monitoring  projects  for  wood  storks 
and  wading  birds  utilizing  the 
Everglades  and  Big  Cypress  systems. 
This  report  provides  an  annual 
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a.ssessmcnl  on  I  lie  Kesloralioii 
(loordination  and  Verilicalion  I’rogram 
(KFC.OVI'iR),  I  he  system-wide  science 
arm  of  tlie  ( I'iRI’.  I’er  Recovery  Action 
5.1  aiul  5. (),  .satellite-telemetry  studies 
are  providing  new  insight  into 
movement  jiatterns  (e.g.,  Hylton  2()()4: 
Oryan  cl  (il.  2()()H:  Horkhataria  2009; 
hanrit.sen  2010).  Surveys  to  determine 
foraging  distances  from  nesting  colonies 
and  satellite-telemetry  research  are 
heljiing  to  npdate  onr  under.standing  of 
wood  stork  foraging  ecology  and  of  core 
foraging  areas  (e.g.,  Herring  2007;  Hryan 
and  Stephens  2007;  Borkhataria  2009; 
Borkhataria  et  al.  2012;  Meyers  2010; 
Lauritsen  2010;  Tomlinson  2009). 
vSatellite-telemetry  data  and  initiation  of 
additional  banding  studies  are  helping 
to  refine  survival  estimates  (Borkhataria 
2009,  pp.  63-64)  for  population 
modeling  (Borkhataria  2009)  as 
identified  under  Recovery  Action  3.4. 
This  population  viability  analysis 
demonstrated  that,  despite  the  recent 
population  growth,  the  south  Florida 
portion  of  the  population  could  decline 
to  a  level  that  cannot  be  reversed  even 
if  some  individuals  remain  in  the 
coming  50-year  period  (Borkhataria 
2009,  p.  15). 

Recent  and  ongoing  systematic 
reconnaissance  flights  of  the  Everglades, 
Kissimmee  River,  water  conservation 
areas.  Big  Cypress  National  Preserve, 
and  Upper  St.  Johns  River  are 
monitoring  wood  stork  abundance  and 
distribution  in  south  Florida  (Cheek 
2012,  pp.  23-26;  Alvarado  2012,  pp.  32- 
42;  Nelson  2010,  p.  40;  D.  Hall, 
SJRWMD,  pers.  comm.,  2008).  Annual 
synoptic  nesting  colony  surveys  help  to 
monitor  the  status  of  the  breeding 
population.  Per  Recovery  Action  3.3, 
recent  productivity  research  and 
monitoring  efforts  have  documented 
productivity  rates  to  be  similar  to  rates 
documented  between  the  1970s  and 
1990s  (Rodgers  et  al.  2008;  Bryan  and 
Robinette  2008).  Rodgers  et  al.  (2008,  p. 
25)  recommends  developing  an 
unbiased  estimator  of  productivity  that 
takes  into  consideration  the  lack  of 
nesting  during  some  years  to  more 
accurately  estimate  wood  stork 
productivity  at  the  regional  level. 

A  prime  example  of  how  research  can 
influence  management  for  wood  stork 
recovery  is  Borkhataria  et  al.  (2012). 
This  research  documented  the  effects  of 
water  management  on  juvenile  stork 
survival  in  south  Florida  and  confirms 
the  CERP  goal  of  returning  Everglades 
wood  stork  nest  initiation  to  an  earlier 
time  frame  so  that  chicks  are  fledging 


|)rior  to  the  summer  raiuy  season.  To  he 
succe.ssful  r(!])rodu(;tiv(!ly,  wood  storks 
in  .south  Florida  recpiire  prey  he 
available  during  the  lUisting  .season, 
with  particularly  high  eiujigy  (hMuands 
wluMi  chicks  are  growing  iind  Hedging 
(l••rederick  cl  al.  2008,  p.  3).  This 
typically  hap])ens  during  the  wint(!i7 
spring  dry  season  in  .south  l■'lorida  when 
water  levels  recede  most  reliably. 

A  genetic  structuring  and  haplotypo 
network  analy.sis  comparison  indicates 
that  either  a  demographic  decline  or  a 
recent  evolutionary  bottleneck  reduced 
the  levels  of  genetic  variability  in  the 
U.S.  population  (Lopes  et  al.  2011,  p. 
1911).  The  genetic  structuring 
assessment  revealed  no  significant 
differentiation,  indicating  that  U.S.  and 
Brazilian  wood  stork  populations  were 
only  recently  separated  or  that  gene 
flow  between  these  populations 
continues  to  occur  at  low  levels.  The 
haplotype  network  analysis  indicated 
low  current  levels  of  gene  flow  between 
populations  that  were  closely  related  in 
the  past  (Lopes  et  al.  2011,  p.  1911). 

Recovery  Task  (4):  Increase  public 
awareness.  Wood  storks  utilize  a  wide 
variety  of  wetland  habitats.  They  are 
visually  unique  and  generate  interest 
from  the  public.  These  factors  have 
made  the  wood  stork  the  subject  of 
many  environmental  education 
materials  and  programs.  Many 
brochures,  videos,  and  educational 
packets  are  available.  Recovery  actions 
include:  (4.1)  Increase  awareness  and 
appreciation  through  educational 
materials,  and  (4.2)  provide 
opportunities  for  the  public  to  view 
wood  storks  in  captivity. 

Examples  of  such  wood  stork 
educational  efforts  to  increase  public 
awareness  can  be  found  on  our  Web  site 
(http ;//  www.fws.gov/n  orthflorida/ 
WoodStorks/wood-storks.htm)  and  the 
Web  sites  of  many  of  our  recovery 
partners,  including  the  Everglades 
National  Park  [http://www.nps.gov/ever/ 
n a turescien ce/ woodstork.h  tm) ,  Fl or i da 
Fish  and  Wildlife  Conservation 
Commission  {http://myfwc.com/ 
research/wildlife/birds/wood-storks/), 
Georgia  Department  of  Natural 
Resources  (http:// 

www.georgiawildlife.com/sites/default/ 
files/u  ploads/ wildlife/ nongame/ pdf/ 
accounts/birds/mycteria_ 
americana.pdf),  South  Carolina 
Department  of  Natural  Resources 
[http://www.dnr.sc.gov/cwcs/pdf/ 
Woodstork.pdf),  University  of  Florida 
[h  ttp  ://www.  wee.  ufl.  edu/ faculty/ 
frederickp/ wood  stork/),  Audubon 


Society  [hllp://hirds.au(luhou.org/ 
spccics/wooslo),  ( lork.scriiw  Saiiclii.iry 
Swcim|)  [blip:// 

www.corkscrcw.sancluary.org/Wildlifc/ 
Hivds/profilcs/wost.pdf)>  and  oIIkms. 

()p|)orlimitie.s  for  th(!  public  to  view 
wood  storks  in  the  wild  include  almost 
all  National  Wildlife  Refuges  (NWR)  and 
National  I’arks  and  Pre.serves  in  Florida 
and  coastal  Georgia  and  South  Carolina, 
including  the  Everglades  National  Park, 
Ten  'rhou.sand  Island  NWR,  J.N.  Ding 
Darling  NWR,  Loxahatchee  NWR, 

Pelican  Island  NWR,  Merritt  Island 
NWR,  Harris  Neck  NWR,  and  ACE  Basin 
NWR.  Several  wood  stork  nesting 
colonies  can  also  be  seen  at  public 
observation  areas  that  do  not  disturb  the 
colony,  such  as  Audubon’s  Corkscrew 
Swamp  Sanctuary,  Parotis  Pond  in 
Everglades  National  Park,  Pelican  Island 
NWR,  St.  Augustine  Alligator  Farm, 
Jacksonville  Zoo  and  Gardens,  and 
Harris  Neck  NWR. 

Recovery  Achieved 

The  recovery  criteria  for  the  U.S. 
breeding  population  DPS  of  wood  storks 
state  that  reclassification  from 
endangered  to  threatened  could  be 
considered  when  there  are  6,000  nesting 
pairs  and  annual  average  regional 
productivity  is  greater  than  1.5  chicks 
per  nest  per  year  (both  calculated  over 
a  3-year  average).  Although  variable, 
productivity  appears  to  be  sufficient  to 
support  continued  population  growth  as 
evidenced  by  the  increasing  nesting 
population  and  range  expansion. 

1.  Nesting  pairs.  The  U.S.  breeding 
population  of  the  wood  stork  has  been 
increasing  since  it  was  listed  in  1984 
(Brooks  and  Dean  2008,  p.  58; 
Borkhataria  2009,  p.  34).  Regional 
synoptic  nesting  surveys  to  census 
wood  stork  colonies  have  been 
continuous  in  south  Florida  and  Georgia 
since  1976  and  in  South  Carolina  since 
1981.  Nest  censuses  of  the  entire 
breeding  range  were  conducted  in  1975- 
1986,  1991,  1993-1995,  1997,  1999,  and 
2001-2013  (Table  1)  with  a  census  of 
almost  every  active  colony.  The  3-year 
average  for  nesting  pairs  has  exceeded 
the  reclassification  criterion  of  6,000 
every  year  since  2003  (Table  2). 
However,  the  nesting  pair  average  is 
well  below  the  5-year  average  of  10,000 
nesting  pairs  (a  benchmark  for 
delisting),  and  the  5-year  averages  for 
nesting  in  the  Everglades  and  Big 
Cypress  Systems  are  below  2,500 
nesting  pairs  (another  benchmark  for 
delisting),  as  nesting  in  south  Florida 
remains  variable  (Table  2). 
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Table  2— Wood  Stork  Nesting  Data  in  the  Southeastern  United  States  and  3-Year  Averages  (USFWS  2013). 
South  Florida  Includes  Wood  Stork  Nesting  in  the  Following  Florida  Counties:  Broward,  Collier, 
Hendry,  Lee,  Martin,  Miami-Dade,  Monroe,  and  Palm  Beach 


Total 


South  FL 


Central/North  FL 


Year 

Nesting 

pairs 

3-yr  avg 

Nesting 

pairs 

3-yr  avg 

Nesting 

pairs 

3-yr  avg 

Nesting 

pairs 

3-yr  avg 

Nesting 

pairs 

3-yr  avg 

1981  . 

4,442 

2,428 

1,728 

275 

11 

1982  . 

3,575 

T237 

2’l83 

135 

20 

1983  . 

5,983 

4,667 

2,858 

2,174 

2,742 

2,218 

363 

258 

20 

17 

1984  . 

6,245 

5,268 

1,245 

1,780 

4,402 

3,109 

576 

358 

22 

21 

1985  . 

5,193 

5,807 

798 

1,634 

3,764 

3,636 

557 

499 

74 

39 

1986  . 

643 

895 

648 

584 

120 

72 

1987  . 

100 

514 

506 

570 

194 

129 

1988  . 

755 

499 

311 

488 

179 

164 

1989  . 

515 

457 

543 

453 

376 

250 

1990  . 

475 

582 

709 

521 

536 

364 

1991  . 

4,073 

550 

513 

1,890 

969 

740 

664 

525 

1992  . 

1,917 

981 

1,091 

923 

475 

558 

1993  . 

6,729 

587 

1,018 

3,675 

T661 

1,240 

806 

648 

1994  . 

5’768 

741 

T082 

2347 

li468 

T407 

712 

664 

1995  . 

7353 

6,783 

1,140 

823 

4,383 

3,635 

1,501 

1,543 

829 

782 

1996  . 

1,215 

1,032 

1,480 

1,483 

953 

831 

1997  . 

445 

933 

L379 

1,453 

917 

900 

1998  . 

478 

713 

li665 

1,508 

1,093 

988 

1999  . 

2,674 

1,190 

Id  39 

T394 

520 

843 

2000  . 

3’996 

2383 

566 

Id  23 

1,236 

950 

2001  . 

5,582 

2388 

3,186 

358 

1,162 

956 

1,174 

977 

2002  . 

7^855 

3^463 

3^449 

2,000 

l’256 

995 

1,136 

1,182 

2003  . 

8,813 

7,417 

T747 

2399 

4357 

2,138 

C653 

1,357 

1,356 

1 ,222 

2004  . 

8,379 

8,349 

1,485 

2,232 

3,241 

3,099 

1,596 

1,502 

2,057 

1,516 

2005  . 

5,572 

7,588 

591 

1,274 

1,713 

3,004 

1,817 

1,689 

1,419 

1,611 

32 

2006  . 

1 1 ,279 

8,410 

2,648 

1,575 

4,568 

3,174 

1,928 

1,780 

2,010 

1,829 

125 

2007  . 

4,406 

7,086 

696 

1,312 

857 

2,379 

1,054 

1,600 

1,607 

1,679 

192 

116 

2008  . 

6,118 

7,268 

344 

1,229 

1,494 

2,306 

2,292 

1,758 

1,839 

1,819 

149 

155 

2009  . 

12,720 

7,748 

5,816 

2,285 

3,612 

1,988 

1,676 

1,674 

1,482 

1,643 

134 

158 

2010  . 

8,141 

8,993 

1,220 

2,460 

2,600 

2,571 

2,708 

2,225 

1,393 

1,571 

220 

168 

2011  . 

9,579 

10,147 

2,131 

3,056 

3,161 

3,124 

2,160 

2,181 

2,031 

1 ,635 

96 

141 

201?  . 

8,452 

8,620 

1,234 

1,528 

3,305 

3,137 

1 ,905 

2,258 

1 ,827 

1,/f>0 

181 

166 

2013  . 

1 1 ,046 

9,69? 

3,059 

2,141 

3,889 

3,4?>? 

1 ,873 

1 ,979 

2,020 

1 ,9f>9 

20!j 

161 

GA 


SC 


NC 


2.  I^kkIiii  I ivily.  Kiisciircliris  iicnd  lo 
.sy.sl);iiiiil  iciilly  (loin  iiiiiK!  irpritdiicli  v(! 
Micccfis  (MiiiidM;i  (tl  ll<;d).M;d  yoiiii)’ 
iiii.sl  iitid  iMiiidi(!i  (d  lli;d)M;d  y(tiiii|.’  |i(;i 
Micccssiiil  iiit.sl )  1(11  (I  iii.'ijdi il y  (li  IIk! 
(:(ll(IIM(!S  ill  (III!  Mlllll!  y(!iii|.s)  III  lll;ll(!l 

Kstiiii.'ili!  |ii(idii(:livily  iil  IIk;  liiiM;diii); 
|i(i|iiihil  inn  (I  l.'il'W.'i  I  Oil'/,  1 1.  2A).  .'iiiico 
iinsl i ii)>,  siiccnss  iilli!ii  itxliiliil.s  ii 
.sif’iiilic.'iiil  IK!)', . 'll i VI!  Ii(!ii(l  with  Inilcliiii)' 
diili!  (K(i(l)',(!i.s  iiiid  .S(;liwik(!rl  lOH'/,  p. 
Mil),  llii!  niilini  iinsliii)’,  SKiisiiii  iiiiisl  lin 
.■;iiiii|)li!(l  III  iiviiid  liiiisiii)’  ii!|)r(idii(:li vn 
snccnss  diihi  l).i,s(!d  iiii  ii  Inw  visits 
(K(i(l)>,(!is  2000,  |i.  I ).  'I'lii!  .Sni  vici! 
:i(:kii(iwl(!d)’(!S  tlnil  tlii!  piiidiicli vity 
(hit:is(!t  is  iii(:(iiiipl(!t(!,  willi  loss  tliiiii  20 
p(!r(;(!iil  (it  I  he  coloiiins  siirv<!y<!d  fur 
lirodiict ivity  during  r(!(:(!nl  yisirs  find  00 
IMirccnl  snrvnycd  h(!lw<!(!n  2002  ;nid 
2007.  During  this  liiiu!  piiriod,  Brooks 
and  Dean  (2008,  p.  08)  indicate  the 
average  productivity  rate;  for  all  colonies 
monitored  in  the  southeastern  United 
States  was  1.2  chick/nost  atternjit 
hcitween  2003  and  2005;  1.5  chick/nost 
attempt  between  2004  and  2008;  and  1.5 
chick/nest  attempt  between  2003  and 


2008  (Itrooks  and  I  )e;ni  2008,  p.  lili).  I  )ne 
lo  hindin).',  and  in.'inpower  coiediainls, 

I an|>,ewide,  slalewide,  and  ie|'ional 
nioniloi  ing,  III  wood  slin  k  prodncl  i vil y 
only  ha.s  occiii  red  epi.sodically  [I'.f’., 
early  lOltOsaiid  2000.s).  As  80  I o  00 
wood  .slink  cohniie.s  are  now  ai.live 
annnally,  K(i(l)’,(!r.s  cl  al.  (2008,  ji,  ,32.) 
ideiil  il ie<;  that  Ihere  is  a  need  lo  develop 
a  lull)',  lerin  pro)', ram  ol  inoniloriii)',  that 
relies  on  nioniloriii)',  ol  lower  colonie'i. 
The  lollowiii)',  are  !ainnnarie.s  ol  receni 
prodnelivity  niiniitori ii)',  in  l‘'hni(la, 

( ieor)',ia,  and  .South  ( iarolina.  The  hill 
prodnelivily  data  set  can  he  viewed  al: 
lill  l)://www.lws.f’/>v/ii()rllill()ri(l(i/ 
WoodStorks/wood-slorks.lilm. 

I'loridd:  Kodgers  cl  al.  (2008,  p.  2.5) 
r(!|)ort(!d  a  comhined  |)rodnction  rati!  lor 
21  north-  and  central-l-'lorida  colonies 
liom  2003  lo  2005  ok  1.10+0.0?) 
riedglings  per  inssl  attempt  (n  =  4,855 
nests).  Kodgers  cl  (d.  (200?),  p.  3) 
rej)orted  the  St.  johns  Kiver  hasin 
j)r()dnction  rate  ol  1.4?)+1.21  I'ledglings 
per  ne.st  attempt  (n  =  3,058  nests)  and, 
for  successful  nests,  an  average  lledgling 
rate  of  2.28+0.73  fledglings  per  nest 


alleni|il  |n  2,I0?>  iiesls)  Iroiii  2004  lo 
2008.  rhe  jack.sonville  '/.oolo)',i(:al 
( iarden.'i  and  Di.sney  Wihlei  nes.s 
I ’re.'ierve  cohniie.s  re|iorl  |n  oil  net  i  vil  y 
rale.';  o I  2.0  and  0.!>,  re!;|ie(.l  ively,  in 
2.0  I  I  and  2.2  and  0.8  lor  2,0  I  2.  The  I  ‘al  in 
Iteacli  (  ionnty  .Solid  Waste  Anihority 
colony  wa.'i  doi  nnienled  with  1 .08  and 
0.48  lle(l)',lin)',  |ier  nesliii)',  alleni|il  in 
20  1  I  ami  2.012,  re.'iiieclively  (M, 

M(n  ri!i(ni,  l’lt(  i,  per.*;,  com  in.,  2013).  I  he 
( iork.'jcrew  .Swamp  .Sancinary  colony 
near  Na|ile.s,  I'lorida,  doenniented  no 
nesliii)',  in  2010  12.  (I.anritsen  2010,  |). 
12;  201  1,  |).  14;  and  2.012,  p.  12).  Cook 
(201  1,  |).  2)  riiporls  thal  the  201  I 
|)rodncl ivity  in  the  flverglades  was 
relaliviily  low  and  thal  all  820  mists 
failed  in  2012  (Cook,  2012,  |).  2). 

C’corg/V/;  Bryan  and  Kohinelle  (200t{, 

|).  20)  reporliid  rates  of  2.3  and  1.8 
Hedged  yenng  per  nesting  atlemj)t  in 
2004  and  2005,  r(!speclively,  for  .South 
Carolina  and  Ceorgia.  Tlu!  2011  and 
2012  j)roductivity  rates  for  Ceorgia  wen; 
1.32  and  1.13  (T.  Keyes,  Ceorgia  DNR, 
pers.  comm.,  2012).  During  the  pa.st  2?) 
years  of  data  collection  (1983-2012)  in 
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Georgia,  the  weighted  average  of  all 
years  and  colonies  was  1.76+0.8  (158 
colony-years)  with  a  range  of  0.33  to 
2.65  (T.  Keyes,  Georgia  DNR,  pers. 
comm.,  2013). 

South  Carolina:  Murphy  and  Coker 
(2008,  p.  5)  reported  that  since  the  wood 
stork  was  listed  in  1984,  South  Carolina 
colonies  averaged  2.08  young  per 
successful  nest  with  a  range  of  1.72  to 
2.73.  In  2011,  South  Carolina 
productivity  was  1.6  fledged  yovmg  per 
nest  at  two  colonies  and  1.1  in  2012  at 
seven  colonies  monitored  (C.  Hand,  SC 
DNR,  pers.  comm.,  2013). 

Based  upon  the  nesting  population 
criteria  in  the  recovery  plan,  we 
considered  reclassifying  the  U.S. 
breeding  population  of  the  wood  stork 
to  threatened  status  because  wood 
storks  and  their  habitat  would  continue 
to  receive  the  protections  of  the  Act,  and 
management  efforts  continue  to  protect, 
maintain,  enhance,  and  restore  habitat 
to  support  a  growing  population.  Tbe 
IJ.S.  breeding  population  of  the  wood 
stork  has  surpassed  the  recovery  criteria 
for  nesting  pairs  outlined  as  necessary 
for  reclassification.  As  shown  in  Table 
2  of  this  document,  the  nesting 
j)opulation  is  increasing  and  well  above 
the  reclassification  iHmchmark  (Brooks 
and  D(!an  2008,  p.  58;  and  Table  2).  Tlu! 
total  number  of  iHt.sling  (:oioni(!.s  lias 
remained  stable  in  soiitli  I'Morida,  and 
the  immber  oi Colonies  in  central  and 
north  T'lorida,  ( ieorgia,  .South  ( iarolina, 
and  North  ( iarolina  continue  to  increa.se 
(( )g,(len  cl  III.  10tt7,  |).  75'!;  Itrook.s  and 
I  )eaii  7.00ft,  |i.  !>^ ;  'Tahle  I ).  The  nest  i  iig, 
laiijMt  contiime.s  to  expand  with  new 
coloniir.s  do(.ninented  in  Noitli  ( iarolina, 
.Sooth  (  iarolina,  we.slern  ( ieor)',ia,  and 
northern  t'lorida.  Althon|di  vaiiahleand 
not  W(dl  docnmented,  productivity 
appnar.s  to  he  .snilicieni  to  support 
(.onlinned  population  )aowlh,  as 
evidenced  hy  the  i ncrea.si nj;  |iopnlation 
and  limj'e  expansion  described  above. 
l*opnhition  t  lends  .snpj’e.st  that  the 
overall  population  may  ap|iroach  the 
deli.stinj’,  henchinark  ol  10,000  nestiii)’ 
pairs  diiriii).’,  the  next  l!i  to  70  years. 
Nesting,  nmnheisshowa  stable  or 
increasing,  |)opnlation,  however,  data 
are  not  available  to  evaluate  the 
|)i(idnctivity  criterion  of  1 .5  chicks  per 
nest  jier  year. 

.Slim  III  SI  ry  of  I'siclors  Alfecliiig  the 
.Species 

Section  4  of  the  Act  and  its 
im|)lementing  regulations  (50  (il''K  jiart 
424)  set  forth  the  procedures  for  listing, 
recla.ssifying,  or  removing  a  species 
from  the  Federal  l.ist  of  Tindangered  and 
Threatened  Wildlife.  Under  section  3  of 
the  Act,  a  species  is  “endangered”  if  it 
is  in  danger  of  extinction  throughout  all 


or  a  “significant  portion  of  its  range” 
and  is  “threatened”  if  it  is  likely  to 
become  endangered  within  the 
foreseeable  future  throughout  all  or  a 
“significant  portion  of  its  range.”  The 
word  “range”  refers  to  the  range  in 
which  the  species  currently  exists,  and 
the  word  “significant”  refers  to  the 
value  of  that  portion  of  the  range  being 
considered  to  the  conservation  of  the 
species.  The  “foreseeable  future”  is  the 
period  of  time  over  which  events  or 
effects  reasonably  can  or  should  be 
anticipated,  or  trends  extrapolated.  A 
species  may  be  determined  to  be  an 
endangered  or  threatened  species  due  to 
one  or  more  of  the  five  factors  described 
in  section  4(a)(1)  of  the  Act:  (A)  The 
present  or  threatened  destruction, 
modification,  or  curtailment  of  its 
habitat  or  range;  (B)  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes;  (C)  disease  or 
predation;  (D)  the  inadequacy  of 
existing  regulatory  mechanisms;  or  (E) 
other  natural  or  manmade  factors 
affecting  its  continued  existence. 

The  following  analysis  examines  all 
five  factors  currently  affecting  or  that 
are  likely  to  affect  the  wood  .stork  within 
the  forosooablo  future: 

A.  The  Ihvscnl  or  Thrcaicncd 
Dcstniclion,  Modification,  or 
Cnrtaihncnt  of  Us  Habitat  or  /h/ngn 

Thronghmil  its  range  in  the 
.southeastern  tlnited  .States,  wood  storks 
are  dependent  upon  wetlands  lor 
breeding  and  loraging.  I’reveiil  iiig  loss 
ol  wood  stork  nesting,  habitat  and 
iorag,ing,  wetlands  within  a  colony’s  core 
lorag,i ng  area  is  ol  the  hig,he.st  priority, 
tn  addition,  winter  loiagiii)',  habitat  i.s 
ini|ioitant  to  recovery,  as  it  may 
determine  the  carrying,  capai.ity  ol  the 
t  I  .S.  wood  stoi  k  I  )i’.S.  While  the 
immediacy  and  the  mag,nitnde  ol  this 
lactor  are  .siihstantially  lednced  when 
i.ompared  to  when  this  .species  was 
orig,inally  listed,  a.‘;  the  population  i.s 
latg,i;r.'md  oi.enpie.s  a  much  l:ng,er 
breeding,  .season  and  nonhreeding, 
season  rang,e,  tlu;  d(!st  i  net  ion, 
hag,mentation,  .nid  modiiication  ol  its 
wetland  habitats  continues  to  occur  and 
conid  accelerate  in  the  absence  ol  the 
|)i(itect ions  ol  the  Act. 

I  lelner  cl  al.  (  I<I<I4,  p.  7t )  estimatiMl 
that  t.3nnllion  acres  of  widlands  lost  in 
tiu!  sontheastmii  Unitiul  .States  hidween 
the  mid  197()s  and  mid-198()s  wiire 
located  in  the  Cidl-Atlantic  l.ower 
Coastal  Flain,  an  area  upon  which  wood 
storks  are  dependmit.  Ceilley  and 
Bartone  (2()()(),  p.  70)  suggesst  that  short 
hydroporiod  wetlands  provide  a  more 
important  pre-nesting  food  source  and 
jirovide  for  a  greater  early  ne.stling 
survivorship  for  wood  storks  than 


previously  known.  Wetlands  that  wood 
storks  use  for  foraging  are  being  lost 
through  permitted  activities  where 
mitigation  is  provided.  However,  it  is 
not  known  if  wood  stork  foraging 
wetlands  are  being  replaced  with  like- 
quality  foraging  wetlands  within  the 
core  foraging  area  of  an  impacted 
colony.  Laiuritsen  (2010,  pp.  4-5) 
suggests  that  today’s  mitigation 
practices  lead  to  a  disproportionate  loss 
of  short  hydroperiod  wetlands.  The 
impacts  of  the  loss  of  short  hydroperiod 
(isolated)  wetlands,  which  supply  most 
of  the  food  energy  for  initiating 
reproduction  (Fleming  et  al.  1994,  p. 
754),  may  result  in  no  nesting  or 
abandonment  of  nesting  attempts  by 
wood  storks  at  colonies  like  Corkscrew 
Swamp  Sanctuary.  Lauritsen  (2010,  p.2) 
indicates  the  historic  extent  of  wet 
prairies  within  the  core  foraging  area  of 
the  Corkscrew  Swamp  colony  has 
decreased  by  70  percent,  while  deep 
marsh  habitat  has  increased  when 
compared  to  pre-development 
conditions.  Frederick  and  Meyer  (2008, 
p.  15)  suggest  that  the  decline  in  colony 
.size  in  Piorida  reflects  the  increasingly 
fragmented  nature  of  P’lorida’s  wetlands 
resulting  from  developmont.  Future 
jirojoctions  from  re))orts  like  Florida 
20()0  (1000  Friends  of  Florida,  hllp:// 
WWW.  I  ()t)()fi  icndsofllorida.or}>/ 
connccliii^licoiilc/florida-sinarl-^rowlh 
advocates  2/]  suggest  7  million  acres  of 
land  could  he  converted  Irom  rural  and 
natural  to  nrhan  uses  and  wetland 
habitats  will  become  moie  isolated  and 
degraded. 

The  decline  ol  .south  I'lorida’.s 
T;veij',lades  and  Itig,  ( ;y|ii»!.s.s  eco.sy.slimis 
is  well  docnmented  |c.;;.,  I  tavi.s  iind 
(  )g,den  I  004  )  I’l  ioi  to  I  070,  a  majority 
(70  peri.eid)  oi  the  wood  .stoik 
|io|inlalion  ne.sled  .south  ol  l.ake 
(  tkeet.hohee  and  dislined  horn  8,li00 
ne.sl  i  11)’,  I  tai  I.s  i  n  I  he  eai  I  y  I  OliO.s  to 
aronnd  !iOO  paiis  in  the  late  tOKIUi  and 
early  I  000s  ( I  I.M'W.';  1007.  p.  III).  The 
prim.'iiy  cause  ot  this  decline  wa.s  the 
lo.ss  ol  wetland  hinclion  ol  the.se  .smith 
Floi  id.'i  eco.systeni.s  that  le.sniled  in 
rednc(;d  prey  availability  or  lo.ss  ot 
wet  land  hahilals  (I  I.SFW.S  1007,  p.  10). 

Wood  storks  use  manmade  wetlands 
lor  Imaging  and  hreediii)',  purposes. 

I  hnnan  made  wetlands  include,  hnl  are 
not  limited  to,  storm  water  treatment 
areas  and  ponds,  golf  conr.se  ponds, 
borrow  pits,  reservoirs,  roadside 
ditches,  agricultural  ditches,  drainages. 
How-ways,  mining  and  mine 
reclamation  areas,  and  dredge  material 
sites.  'The  impacts  can  be  jiositive  in 
certain  .scenarios  as  the.se  wetlands  can 
Jirovide  jirotected  foraging  and  nesting 
habitat,  and  may  offset  some  losses  of 
natural  wetlands  caused  by 
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development.  A  significant  number  of 
wood  stork  colonies  are  located  where 
water  management  practices  can  impact 
the  nesting  habitat  negatively.  Colonies 
that  are  perpetually  flooded  will  have 
no  tree  regeneration.  Draining  surface 
waters  of  a  colony’s  wetland  or  pond 
will  ])revent  wood  storks  from  nesting, 
and  lowered  water  levels  after  nest 
initiation  facilitate  raccoon  pnidation. 
l,()W(!riug  surface;  water  or  water  table 
may  occur  through  water  control 
structur(;s,  manipulating  adjac(;ut 
wetlands,  or  wat(;r  withdrawals  from  the 
local  a(|iiileran(l  can  pr(;v(;nt  wood 
storks  from  nesting  or  caii.se  colony 
failure. 

Water  Management  and  l*iey 
Availahilily 

Watei  management  and  the  eliect  it 
has  on  prey  availability  to  nesting,  wood 
storks  in  south  I'lorida  and  the 
I'iverglades  contima;  to  impact  wood 
stork  recovery.  A  key  wood  stork  goal 
and  pr(;diction  ofCliKI*  r(;lat<;s  to  the 
ecological  hir(l-pr<;y  hydrology 
relationship.  ‘I'he  goal  to  r(;tnrn  natural 
flows  and  hydropatterns  is  predict;;;!  t;* 
r;;sidt  in  a  r;;tnrn  t;;  natural  timing  ;if 
n;;sting,  tin;  r;;st;)rat i;)n  ;»f  larg;;  w;»;t;l 
st;)rk  n;;st ing  ;:;)l;)ni;;s  in  tin;  ;:;)astal 
/.;m;;  ami  r;;;:;)v;;ry  ;»f  w;»;nl  .st;)rk 
hr;;;;;ling  p;)pnlati;)ns  in  tin;  l'iv;;rghi;l;;s. 
'I'h;;  ;:arly  r;;snlls  fr;)m  (iflKP  sngg;;st  that 
w;;;;;!  .st;)rks  an;  r;;sj);)n;ling  t;;  tin; 
all;;r;;;l  wat;;r  manag;;m;;nt  r;;gim(;s  ami 
;)th(;r  fact;)rs  hy  in;.sting  iinm; 

;:;)nsist(;utly  in  tin;  ;;;)astal  /,;)in;  and  hy 
in;;r(;asing  p;)|)ulati;)us  (I'’r(;;l(;rick  2012, 
|).  3H),  ln)wever,  tln;r(;  is  litth;  (;vid(;nc(; 
that  timing  of  in;stiug  is  imprewing  for 
hr(;ediug  woo;l  storks  in  .south  Fherida. 
Haseel  ujion  their  analysis  of  fledgling 
survival,  Horkhataria  ot  al.  2012  (p.525) 
notes  the  po.ssihility  that  south  Florida 
is  currently  acting  as  a  population  sink. 
Frederick  (2012,  p.  44)  states  that  later 
nesting  increases  the  risk  of  mortality  of 
nestlings  that  have  not  fledged  prior  to 
the  onset  of  the  wet  season,  which  is 
likely  the  difference  between  the  south 
Florida  segment  of  the  population  being 
a  source  or  a  sink  to  the  wood  stork 
population.  CERP  is  a  significant  long¬ 
term  conservation  effort  that,  if 
successful  in  restoring  natural  flows  and 
hydropatterns,  will  greatly  benefit  wood 
stork  recovery.  Frederick  (2012,  p.  38) 
indicates  that  full  restoration  of  wading 
bird  populations  in  the  Everglades  is 
predicted  as  a  result  of  full  restoration 
of  key  historical  hydropatterns,  which 
have  not  occurred  yet  as  there  are  many 
restoration  projects  and  management 
regimes  yet  to  be  implemented.  Another 
concern,  Horkhataria  et  al.  (2012,  p.  517) 
show  a  relationship  between  temporally 
fluctuating  hydrologic  factors  and 


juvenile  wood  stork  survival  rates, 
highlighting  the  need  for  water 
management  to  also  consider  the  timing 
of  managed  wetland  manipulations,  as 
human-induced  changes  have  impacts 
on  when  birds  nest  and  idtimately  how 
the  popidation  is  fairing.  In  years  with 
high  water  levels  that  re.sulted  in 
un.suitahle  f;)raging  habitat  for  p;).st- 
fl(;;lging  juv(;nile.s  stiidi;;;!  in  the 
Ev(;rgla;l{;s,  th;;  y;)ung  birds  m;)v;;;l  int;; 
m;)r;;  t;;iT;;strial  agri;:ult nral  an;l 
;l;;v;;l;)]);;;l  hm;ls;:<ip;;.s  innl  w;;;;;  m;)r;; 
vnln;;rahl;;  !;>  nmrlalily,  whi;:h  may  hav;; 
h;;;;n  n;lat;;;l  t;;  i';;laliv;;ly  l;)W  a;piati;: 
pr;;y  ;l;;nsily  in  lints;;  ar;;a.s  (l{;ii  khalaria 
;■/  ;//.,  p.  r)2'1) 

( !;ins;;rvali;m  manag;;rs  impl;;m;;nl 
w.il;;r  manag;;m;;nl  i;;p,im;:.s  al  s;;v;:ial 
laig;;  imp;mn;lm;;nls  in  (i;;;)rgia,  .S;Mtlh 
( ianilina  an;l  N;iilh  ( iai;ilina  lhal 
.snpp;)rl  w;););l  sOtik  i;;;;;)v;;ry.  .S;!v;:ral 
imp;mn;l;;;l  sil;;.s  .snpp;iil  n;;.slinf>, 
;:;il;)ni;;.s  an;l  lln;  wal;;r  manag;;m;;nl  al 
lh;;.s;;  sil;t.s  h;;lp  l;i  pr;im;il;;  n;;sling  an;l 
|)r;ivi;l;;  pi;il;;;:li;m  h;im  pi';;;lal;ir.s. 

( )lh;;i'  i mp;mn;lm;;nl.s  n;;ar  n;;.slinp, 
;:;il;mi;;.s  an;  manag;;;l  l;i  mak;;  pr;;y 
availahh;  l;i  lln;  n;;sling  w;i;i;l  shirks  hi 
1;;;;;!  Ih;;ir  ;:hi;:ks  ami  hi  ;:hi;:k.s  whi;n 
lh;;y  ii;;;lg;;  h;im  lln;  ;:;il;ini;;s  lhi';ingh 
wal;;r  ;h'aw;l;iwn.s  lhal  h;;l|i  ;:;m;:;;nl rah; 
pr;;y  al  ;i|ilimal  lim;;s  ;hiring  lln;  ni;sling 
s;;a.s;in. 

.S;;a-I .;;v;;l  Kis;; 

(ilimah;  ;:hang;;  is  ;in-g;iing  ainl  ;iin;  ;il 
ils  many  ;;ir;;;;t.s  inv;)lv;;s  .s;;a  l(;v(;l  ri.s;; 
(.SI.K),  whi;;h  |);).s;;s  wi;l;;.spr;;a;l  ami 
;:;mtinuing  thr;;at.s  t;i  ;:;)astal 
;;nvir;)nment.s  at  ghihal,  r;;gi;inal,  an;l 
hical  l(;v;;l.s  (Melillo  at  al.  2014,  jij).  0- 
10,  397).  Tlu;  (;irects  ;)f  sea  l(;vel  rise  can 
inchul;;  complete  inundation  ;)f  coastal 
habitat,  as  well  as  intrusion  of  saltwater 
into  e.stuaries  and  more  inland  areas, 
including  freshwater  marshes,  which 
can  result  in  changes  in  the  suitability 
of  habitat  for  various  animal  species. 
These  and  other  changes  both  now  and 
in  the  future  depend  on  the  magnitude 
of  the  SLR  and  other  factors  such  as 
storm  surges  (e.g.,  SCDNR  2013  p.  52; 
Williams  2013,  pp.  188,  191). 

Since  about  1880,  when  reliable 
record-keeping  began  for  sea  level, 
global  sea  level  has  risen  about  200  mm 
(8  in)  (Melillo  et  al.,  2014,  p.  21).  For 
more  than  a  century  the  rate  of  global 
mean  SLR  has  been  greater  than  at  any 
time  over  the  previous  two  millennia, 
and  the  rate  is  accelerating:  from  1901- 
2010  the  average  increase  was  1.7  mm/ 
yr  (0.07  (in/yr),  from  1971-2010  it  was 
2.0  mm/yr  (0.08  in/yr),  and  between 
1993-2010  it  was  3.2  mm/yr  (0.13  in/yr) 
(Intergovernmental  Panel  on  Climate 
Change  (IPCC)  2013,  p.  11).  Although 
SLR  is  due  in  part  to  natural  variability 


in  the  climate  system,  scientists 
attribute  the  majority  of  the  observed 
increase  in  recent  decades  to  human 
activities  that  contribute  to  ocean 
thermal  expansion  related  to  ocean 
warming,  and  melting  of  ice:  The  IPC.C. 
r(;portod  that  approximately  75  perc(;nt 
;if  the  observed  incr(;a.se  in  global  mean 
SLR  sine;;  tin;  early  1t)70’.s  ;;an  h;; 
;;x])lain(;d  ;lu(;  t;)  in;;lting  ;)f  glaci(;rs  aiul 
;i;:(;an  th;;riual  (;xpau.si;)n  ir;)m  warming 
(ilii;l.),  aiul  an  ;;.slimat;;;l  87  p;;r;:;;nt  ;)! 
tin;  ti';;n;l  in  ;i;:;;an  tli;;rinal  ;;x|ian.si;in 
.sin;:;;  1970  has  li;;;;n  in;ln;:;;;l  hy  hninan 
a;;livily  (Mai;:;is  ainl  Am;ir;;s  2014). 

Tr;;n;l  ;lala  slniw  in;;r;:a.s;;s  in  .s;;a  l;;v;;l 
hav;;  h;;;;n  ;i;:;:nn  inp,  I hr;inp,h;inl  lln; 
s;inlh;;asl;;rn  Allanli;:  ami  ( iidi  ;:;iasls 
ainl  a;:;:;ii  ;lin)’,  t;i  Mil;:hnm  (201  I ,  p.  9) 
lln;  ;iv;;i':ill  map,niln;l;;  in  tin;  r;;gi;in  has 
h;;;;n  sli)’hlly  high;;i  Ilian  lln;  )>l"h<'il 
av;;i'a}>,i;.  Al  l;ii;al  l;;v;;ls,  .SI.K  varies  hy 
l;i;:aliiin  as  w;;ll  as  seasiinally.  .Slate  hy 
slat;;  av;;iag;;s  ai;;  availahh;  has;;;l  ;in 
ti;lal  I’.aoge  nn;asni;;nn;nls. 

M;;asni ;;nn;nls  snniniai'i/.;;;l  lor  slat i;)n.s 
at  vaihnis  hi;:ali;m.s  in  I'hiihla  in;li;:al;; 
.SI.K  lh;;i;;  has  t;ital;;;l  appr;ixinial;;ly  200 
mm  (8  in.)  ;iv;;r  lln;  |iast  100  y;;ars,  with 
an  av;;iag;;  ;»rah;Mil  3.0  mm/yr  (0. 12  in/ 
yr)  sin;;;;  lln;  ;;arly  I990’s  (Knpp;;rl  2014, 
p.  2).  Tin;  r;;laliv;;ly  l;;w  li;lal  gang;;.s  in 
( i;;;)rgia,  S;nilh  ( iar;ilina,  ami  .s;mih;;rn 
N;)rlh  (’.anilina  als;;  siniw  in;;r;;as;;.s,  lln; 
larg;;sl  h;;ing  in  .S;nilh  (iaiailina  (NOAA 
W;;l)  sil;;  litlj):// 

tidasaiKlcnrrant.s.  110(1(1.^0  v/s  It  rands/ 
sllraiids.shtiid,  a;;;;;;ss;;;l  May  2  ami  May 
9,2014). 

C;)nlinn;;;l  ghihal  SI.K  is  ;:onsi;l;;r;;;l 
virtually  c;;rtain  to  ;i;:;;ur  Ihnmglmul 
this  cenlury  ainl  h;;yon;l  (St;)cker  al., 
2013,  p.  100;  L;;v(;rmann  at  al.  2013, 
entire).  I)(;peuding  on  the  m(;thod.s  and 
assumptions  used,  however,  the  range  of 
possible  scenarios  of  global  average  SLR 
for  the  end  of  this  century  is  relatively 
large,  from  a  low  of  0.2  meters  (m) 
(approximately  8  in.)  to  a  high  of  2  m 
(approximately  78  in.,  i.e.,  6.6  ft)  (Parris 
et  al.  2012,  pp.  2,  10-11).  Although  this 
relatively  wide  range  reflects 
considerable  uncertainty  about  the  exact 
magnitude  of  change,  it  is  notable  that 
increases  are  expected  in  all  cases,  and 
at  rates  that  will  exceed  the  SLR 
observed  since  the  1970’s  (IPCC  2013, 
pp.  25-26). 

The  highest  projection  of  global  sea 
level  rise  typically  cited  is  2  m 
(approximately  6  ft  7  in)  by  2100,  which 
is  the  high  end  of  the  range  of 
projections  provided  in  a  paper  by 
Pfeffer  et  al.  (2008).  In  that  paper,  tbe 
projections  range  from  0. 8-2.0  m  (2  ft 
7.5  inches-6  ft  7  inches).  Based  on 
analysis  of  glaciological  conditions  that 
would  be  required  for  a  sea  level  rise  of 
2  m  or  more,  however,  the  authors 
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concluded  that:  (1)  increases  of  more 
than  2  m  are  “physically  untenable;”  (2) 
a  rise  of  about  2  m  by  2100  “could  occur 
under  physically  possible  glaciological 
conditions  but  only  if  all  variables  are 
quickly  accelerated  to  extremely  hif>h 
limits”;  and  (3)  “more  plausible  but  still 
accelerated  conditions”  would  njsidt  in 
a  rise  of  about  0.8  in  (2.0  ft)  by  2100. 

'I'liey  also  stated  that  tbe  a.ssuiu|)tious 
iiudiM'lyiug  their  range  of  sea  hivel  rise 
contained  “substantial  uncertainties” 
and  recogni/.ed  the  need  fur  more  study 
in  order  to  sn|)|)ort  im|)roveinent.s  in 
laojeclions  (I’leffer  et  (d.,  200tt,  |».  13-12). 
I'lnis  it  is  logical  to  conclude  that 
allbon)'li  .Si.K  ol  2  m  ()>  ft  7  in)  by  the 
(aid  of  Ibe  ciailnry  i.s  tbeorelically 
possible,  it  is  not  pailicniarly  plausible. 
This  inlia  piiilalion  has  biaai  snpportial 
ill  siib.<;e(|n(ail  lilia.ilnre  on  .SI.K.  l‘'or 
example,  in  llieir  review  ol  .SI.K 
lirojeclioiis,  Nichols  rl  at.  coiicindial 
tlial  tbe  upper  part  ol  the  projected 
raii)>es  are  possible  but  not  likely  to 
occur  (Nicliol  If;  c/  ol.  20  I  I ,  pp.  I  li!>, 

108). 

The  ll*(!(]’s  most  recent  projections  ol 
.SI.K  are  based  on  the  loni  climate 
change  .sccmarios  they  cnrrenlly  use, 
with  a  base  |)erio(l  of  l08l>-200.5  lor 
coni|)arison.  The  range  ol  global  mean 
.SI.K  tlufy  |)roj(!Cl  lor  204()  20().')  is  0.24- 
0.,30  III  (0.,5— 1  1.8  in.),  and  lor  208  1  — 

2100  tbe  range  is  0.40  0.03  m  (1.5.8- 
24.0  in.)  (Il’CC  2013,  jip.  2.3-2(i).  ’I'lie 
ll’fX;  acknowledges  that  biglufr 
projections  have  been  made  using  other 
tyjies  of  seii-level  rise  niodcils  and 
nnderlying  assumptions,  but  not(!S  a 
lack  of  consensus  in  tin;  .sci(;nlific 
comnumity  about  those  jirocesses  and 
thus  the  IPfXi’s  a.s.se.ssed  confidence  in 
those  jirojections  (which  include  the 
higher  projections  of  SI.K),  is  low  (IFCX', 

2013,  p.  20). 

The  Third  National  (iliinate 
A.sse.ssmont  (NCA)  projects  that  global 
mean  sea  level  will  rise  another  1—4  feet 
(i.e.,  approximately  0.3-1. 2  m)  in  this 
century  (Melillo  et  al.  2014,  pp.  9,  21, 
44-45).  The  NCA  also  acknowledges  the 
future  scenarios  of  global  SLR  range 
from  8  in  to  6.6  ft  (0.2-2  m)  by  the  end 
of  the  Century,  and  notes  that  the 
relatively  large  range  reflects  differences 
in  climate  models,  natural  climate 
variability,  uncertainties  regarding 
melting  of  glacier  and  the  Antarctic  and 
Greenland  ice  sheets  especially,  and 
future  rates  of  greenhouse  gas  emissions 
(Melillo  et  al.  2014,  p.  45;  Carter  et  al. 

2014,  p.  414;  see  also  Williams  2013, 
entire,  for  a  discussion  of  various 
influences  on  SLR).  Emerging  scientific 
information  reflects  fmther  concern 
about  possible  acceleration  in  the  rate  of 
ice  sheet  melting  (e.g.,  Levermann  et  al., 
2013,  Moore  et  al.  2013,  Menel  and 


Levermann  2014).  This  includes  new 
modeling  which  indicates  early  stage 
collap.se  of  portions  of  the  West 
Antarctic  Ice  sheet  has  begun,  with 
enough  ice  to  raise  global  sea  level  by 
1.2  m  (3  ft.  11  in)  and  no  known 
ob.stacles  that  would  preclude 
continued  fnrlber  melt,  altbongh  the 
lime  ])eriod  of  melting  and  effects  is 
somewbat  nnceiiain  and  is  ex|)ected  to 
be  moderate  dining  this  centniy  and 
generally  increa.se  afl(;r  that,  and  could 
span  two  or  more  ciininries  (jongblin  el 
al  2014,  entire;  Kignot  (;t  al  2014,  (iiilin;). 
This  iiilornialion  was  not  available 
when  the  1 1*(  X '.  comln(:l(;(l  its  modeling, 
and  suggests  the  “liig,li”  end  of  the 
ll*(  X  i’.s  proje(:ti;d  rang,e  of  .SI  .K,  al  about 
2  leel,  imiy  be  loo  conservative,  whereas 
tin;  big, her  (;ml  (2  4  le(;l)  ol  the  N(  '.A 
liidjeclioii  oi  I  4  ft .  lor  average  g,lobal 
.SI.K  by  tin;  end  ol  this  ( i(!nlnry  appiiars 
I i;asoiiable.  ( inrri;nl  modeling,  capability 
does  not  allow  precise  proji;clions  oi 
.SI.K  al  local  scales  (e.g.,  see  Karris  el  (d. 
2012,  p.  5;  Williams  201.1,  pp.  180  100). 

The  (tHircIs  ol  sea  lev(;l  rise  include 
immdalion  ol  coastal  babilal  and 
intrusion  ol  saltwater  into  estuaries  and 
more  inland  areas  including  lr(;shwater 
marshes,  which  can  r(;snlt  in  changes  in 
v(;g(;lalion  and  in  Ibe  |)resence  and 
density  of  various  ainmal  .sp(;ci(;s;  |Ih;s(; 
and  other  changes  both  now  and  in  the 
lid  lire  de|)end  on  the  magidtinh;  of  the 
.SI.K  and  other  factors  such  as  storm 
surges  (e.g.,  .SCDNK  2013  p.  52; 

Williams  201  3,  p|).  1 88,  101 ).  Altbongh 
we  ex|)ecl  .SI.K  will  continne  to  occur 
and  even  acc(;l(;rate,  the  information 
pre.senl(;d  abo  /e  makes  it  clear  that  the 
magidtnde  (with  most  (i.stimates  being  in 
the  range  of  1-4  feet  by  the  (;nd  of  this 
ceidnry  and  as  d(;.scrib(;d  above  the 
lower  half  of  the  rangr;  aj)pear.s  more 
jjlansible)  as  well  as  the  extent  to  which 
SLR  will  inundate  current  wood  .stork 
habitat  is  relatively  uncertain  at  this 
time. 

There  also  is  considerable  uncertainty 
about  the  likely  effects  of  SLR  on  wood 
stork  habitat,  and  at  this  point  in  time 
we  do  not  have  quantitative  predictions 
of  how  much  nesting  habitat  or  foraging 
habitat  might  be  affected  by  such 
impacts.  Based  on  the  best  scientific 
information  currently  available,  the 
effects  appear  likely  to  be  mixture  of 
both  positive  and  negative  influences  on 
habitat.  As  noted  in  our  description  of 
habitat  for  this  species  (above)  and 
under  Factor  C  (below),  wood  stork 
colony  sites  located  in  standing  water 
must  remain  inundated  throughout  the 
nesting  cycle  to  protect  again  predation 
and  nest  abandonment.  Sea  level  rise 
could  result  in  more  favorable 
conditions  of  immdation  throughout  the 
nesting  cycle  in  some  areas  that 


currently  become  seasonally  too  dry  to 
be  suitable.  Cionversely,  additional 
inundation  could  make  render  some 
currently  suitable  foraging  habitat 
adjacent  to  ne.sting  colonies  too  deep  to 
be  suitable  as  foraging  habitat. 

The  duration  of  inundation  by  .SLR 
al.so  will  make  a  difference:  As  noted 
earlier,  colonies  that  are  |)erpetually 
flooded  havi;  no  tree  regem;ration  and 
thus  .SLR  could  result  in  loss  of  some 
(:oloni(;s  over  time  at  locations  where 
immdation  b(;com(;.s  perpelnal.  Al  tbe 
.same  tiim;,  .SI.K  could  result  in 
diivelopment  of  iislnaiies  and  suitable 
habitat  lor  misting  and  foraging  al  sites 
relatively  more  inland  than  cnrrenlly 
snilabb;  habitat  and  llms  support  rang,e 
ex|iansion,  allbong,b  Imman 
development  and  climate  (:hang,e 
adaptation  imiasnres  aimed  at  pnilecliiig, 
Imman  commnnilies  and  inirasi  i  net  no; 
coidd  snlislantially  allis:!  the  extent  and 
location  ol  new  (;slnaries  that  mi)’,bl 
b(;conie  i;stablisbed  in  tbe  lace  oi  a 
changing,  climate  (e.g.,  I'eag.in  rl  id.  2(111) 
eid  in;;  I'orio  and  ( ilmnira  2013  (;nt  io;). 

To  snnnnai  i'/.e,  allhongb  we 
.'icknowledg(;  that  .SI.K  is  on  going  and  is 
certain  to  continne  al  global  to  local 
lev(;ls,  lik(;ly  at  an  accel(;ral(;d  rate,  there 
is  considerable  uncertainty  as  to  what 
the  magnitude  and  rate  will  be  in  ar(;as 
that  are  |)arl  of  Ibe  wood  stork's  range, 
and  inland  |)arts  of  the  range;  may  not 
be  effected  al  all  by  .SI.K.  Fnriln;!’, 
allhongb  w(;  an;  conc(;rn(;d  about  tin; 
|)ol(;nlial  (;ff(;cl  of  .SI.K  on  wood  stork 
habitat,  it  ap|)(;ars  that  .SI.K  coidd  r(;snlt 
in  both  positive;  and  ne;gative;  change;s 
feir  tbe;  weieeel  steirk  anel  we;  e'.anne)t 
ele;le;rmim;  what  the;  ne;t  e)ve;rall  (;ff(;ct 
will  be;  in  the;  for(;.se;(;abl(;  future;  in 
re;latie)n  to  the;  thr(;at(;ne;el  de;.struction, 
mexlificatiem,  or  curtailment  of  the; 
habitat  or  range;  of  the;  DK.S. 

Habitat  Krednetion,  Ae:quisition, 
Re;.ste)ration 

While  habitat  loss,  fragmentation,  and 
degradation  continue  to  occur 
throughout  the  range  of  the  U.S. 
population  of  wood  stork,  protection, 
acquisition,  and  restoration  efforts  are 
also  in  progress.  Natural  wetlands  are 
being  targeted  for  acquisition  to  be 
protected  through  the  management  of 
public  lands  for  wildlife  and  water 
conservation  (NRCS  2006,  p.  1);  also  see 
Recovery  Task  (1)  Protect  currently 
occupied  habitat  in  the  Recovery  Plans 
section.  The  Wetlands  Reserve  Program 
has  restored  over  200,000  acres  of 
wetlands  in  Florida  and  over  115,000 
acres  in  Alabama,  Georgia,  and  South 
Carolina  dming  the  past  18  years. 
Thousands  of  acres  of  wetlands  are  also 
being  protected  on  private  lands 
through  conservation  easements  to 
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a.s.si.sl  in  liahitat  and  wildlifn  proinctinn 
tlirnngli  rn.stonilion  (Dahl  2()()(>,  p.  Ki). 
W(!tlan(l  loss(!.s  arc  IxMiig  avoidcid, 
minimized,  and  mitigated  throngli  the 
njgnlatory  jjrocess  (Votteler  and  Muir 
2002,  j)p.  1-2).  Recommendations  for 
improved  implementation  and  tracking 
of  wetland  mitigation  with  respect  to 
monitoring  and  protecting  important 
wood  stork  habitat  are  laying  the 
groundwork  for  improving  the 
regulatory  system  to  better  protect  wood 
storks.  Large-scale  restoration  projects 
like  the  CERP,  Kissimmee  River 
Restoration  Project,  and  St.  Johns  River 
Headwaters  Restoration  Project  are 
significant  conservation  efforts  that 
greatly  benefit  wood  stork  recovery. 

Additionally,  the  species’  response  to 
the  threat  of  habitat  loss  and 
degradation  indicates  its  ability  to  seek 
out  new  nesting  and  foraging  areas. 

Since  1980,  wood  storks  have  expanded 
their  breeding  range  north  into  Georgia, 
South  Carolina,  and  North  Carolina,  and 
the  total  number  of  breeding  adults  is 
now  approaching  the  delisting  criterion 
set  out  in  the  species’  recovery  plan. 
Seventy  percent  of  the  population  now 
breeds  north  of  Lake  Okeechobee  and 
the  Everglades  (Brooks  and  Dean  2008, 
p.  53).  These  positive  indicators 
throughout  the  range  suggest  that  the 
viability  of  the  U.S.  wood  stork  DPS 
may  no  longer  be  as  closely  tied  to  the 
health  of  the  Everglades  for 
reproduction. 

With  regard  to  important  wood  stork 
habitats,  a  number  of  the  nesting 
colonies  occur  on  Federal  conservation 
lands  and  are  consequently  afforded 
protection  from  development  and  large- 
scale  habitat  disturbance.  Wood  stork 
colonies  also  occur  on  a  variety  of  State- 
owned  properties,  and  existing  State 
and  Federal  regulations  provide 
protection  on  these  sites.  However, 
approximately  half  of  known  wood 
stork  colonies  occur  on  private  lands. 
Through  conserx^ation  partnerships, 
colonies  can  be  protected  through  the 
owners’  stewardship.  In  an  effort  to 
minimize  potential  loss  of  colony  sites, 
partnerships  have  been  developed 
tbrough  conservation  easements, 
wetland  restoration  projects,  and  other 
conservation  means.  Also,  tbe  wetland 
areas  near  nesting  colonies  play  a  vital 
role  in  tbe  success  of  a  ne.sting  colony. 
Due  to  tbe  regulatory  .status  of  wetlands, 
con.servation  of  wetlands  shown  to  bo 
imjjortant  to  wood  storks  can  be  largely 
achieved  through  tbe  ap])lication  and 
imj)rov(!d  implementation  of  existing 
w(!tland  laws  and  mitigation  ])ractic(!S, 
such  as  tbe  (ileaii  Water  Act  (CWA,  33 
l)..S.(',.  12.51  ct  saej.)  and  tlu!  interagemey 
coo|)eration  |)rovi.sion.s  under  .section  7 
of  tbe  Act. 


In  .summary,  loss,  fragmentation,  and 
modification  of  wcdland  habitats 
continue  as  threats  to  wood  .storks. 
Cibanges  in  local  habitat  cmiditions  are 
known  to  im))act  wood  .storks.  Based  on 
tbe  be.st  available  .scientific  information, 
it  is  our  as.ses.sment  that  tbe  species  is 
showing  the  ability  to  respond  to  these 
threats  through  expansion  of  its  range, 
adjusting  reproductive  timing,  and 
utilizing  a  variety  of  wetlands  for 
foraging,  roosting,  and  breeding, 
including  manmade  wetlands. 
Historically,  the  core  of  the  wood  stork 
breeding  population  was  located  in  the 
Everglades  and  Big  Cypress  systems  of 
south  Florida.  Populations  there  had 
diminished  because  of  deterioration  of 
the  habitat.  In  recognition  of  the 
importance  of  the  Everglades  and  Big 
Cypress  systems  to  wood  stork  recovery, 
the  recovery  plan  states  that,  as  a 
prerequisite  for  full  recovery,  these 
ecosystems  should  once  again  provide 
the  food  resources  that  are  necessary  to 
support  traditional  wood  stork  nesting 
patterns  at  historical  nesting  areas. 
However,  current  data  show  that  the 
breeding  range  has  now  almost  doubled 
in  area  and  shifted  northward  along  the 
Atlantic  coast  as  far  as  southeastern 
North  Carolina.  As  a  result  of  their  range 
expansion,  dependence  of  wood  storks 
on  any  specific  wetland  complex  has 
been  reduced.  Even  though  habitat 
destruction  and  modification  are  still  a 
threat  to  full  recovery,  the  improved 
wood  stork  population  statistics  suggest 
that  wetland  habitat  is  not  yet  limiting 
the  population,  at  least  at  the  landscape 
level  (USFWS  2007,  p.  16).  Habitat  loss, 
fragmentation,  and  modification  of 
wetland  habitats  continue  around 
nesting  colonies  and  core  foraging  areas, 
and  still  threaten  the  viability  of  the 
U.S.  wood  stork  DPS.  There  is  also 
considerable  uncertainty  about  the 
likely  effects  of  for  example  SLR  on 
wood  storks  and  their  habitat.  Based  on 
tbe  best  scientific  information  currently 
available,  tbe  effects  appear  likely  to  be 
mixture  of  both  positive  and  negative 
influences  on  habitat. 

n.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Monitoring  of  and  research  on  wood 
storks  over  tbe  past  20  years  bas 
increased.  A  few  scientific  researcli 
j)ormits  with  ])otontial  to  barm 
individual  wood  .storks  liavo  b(!on 
issued.  ’I’bis  level  of  take/liarm  is  not 
expeettid  to  adversely  impact  wood 
stork  recovery  or  pre.seiit  a  threat  to  tbe 
.sp(!(:i(!.s. 

Wading  birds  and  other  waterbird 
.s|)e(:ies,  including  wood  .storks,  can 
impact  production  at  fish  farms.  A 


(ieorgia  catfish  lai'iiHM'  located 
a|)proximately  25  miles  w(;.st  of  the 
Chewmill  and  Birdsville  colonies  in 
J(!jikin.s  (.’onnty,  Cciorgia,  has 
documented  hundreds  of  wood  storks 
aggregating  and  foraging  on  the  littoral 
(ulges  of  the  ponds  during  the  late 
.summer  in  recent  years.  U.S. 

Department  of  Agriculture,  Wildlife 
Services  Division  (Wildlife  Services)  has 
documented  hundreds  of  wood  .storks, 
and  in  one  case  1,000  wood  storks, 
roosting  on  fish  pond  dikes  in  the 
eastern  Mississippi,  west-central 
Alabama  area  (J.  Taylor,  U.S. 

Department  of  Agriculture,  pers.  comm., 
2007).  Wildlife  Services  found  that  the 
wood  storks  were  generally  loafing,  and 
if  they  were  feeding,  they  were  taking 
diseased  and  oxygen- deprived  fish  and 
not  impacting  production.  Nonetheless, 
operators  of  fish  farms  often  respond  to 
such  activities  by  taking  wood  storks. 
Unpermitted  wood  stork  take  has  been 
documented  at  a  Mississippi  catfish 
farm  and  a  Florida  tropical  fish  farm. 
Each  of  these  incidents  ended  in 
prosecution  for  shooting  wood  storks. 
However,  wood  stork  take  at 
aquaculture  facilities  likely  still  occurs. 
To  what  extent  this  type  of  take  occurs 
is  unknown.  Migratory  Bird  Treaty  Act 
(MBTA;  16  U.S.C.  701  et  seq.) 
depredation  permits  assist  in 
minimizing  unauthorized  take. 
Depredation  permits  are  issued  to  allow 
the  take  of  migratory  birds  that  are 
causing  serious  damage  to  public  or 
private  property,  pose  a  health  or  safety 
hazard,  or  are  damaging  agricultural 
crops  or  wildlife.  Wildlife  Services 
provides  expert  technical  advice  and 
information  regarding  hazing  and 
harassment  techniques. 

Research  permits  are  issued  to 
eliminate  or  minimize  impacts  to  wood 
storks  from  scientific  research. 
Overutilization  was  not  identified  as  a 
threat  at  the  time  of  listing  in  1984,  and 
we  conclude  that  overutilization  for 
commercial,  recreational,  scientific,  or 
educational  purposes  is  not  a  threat  to 
the  U.S.  wood  stork  DPS  now  or  in  the 
foreseeable  future. 

C.  Disease  or  Predation 

Limited  information  is  available 
regarding  potential  impacts  from  disease 
or  parasites.  Hematozoa  (blood 
])ara.site.s)  have  l)een  documented  to  a 
limited  extent  in  wood  storks  in  l'’lori(la 
and  C(!orgia  (Fornjster  el  al.  1977,  p. 
1273;  F(!(lynich  et  al.  1998,  p.  1(i6). 
Avian  malaria  has  ntcently  been 
(lo(:nm(!nl(!(l  in  U..S.  wood  storks,  but 
the  availabh;  information  does  not 
indicate  that  avian  malaria  is  a 
significanl  factor  allecling  the  DP.S. 


Krj^isU!!’ /  Vol.  7f),  No.  I Z.'")  /  Moiidiiy,  !U).  2()I4/Kul(!s  iiiid  K(!^nliiti()i).s 


Ad(!(|njil(;  w.ilcr  Icivcds  nnd(!r  iKisliiig 
tnui.s  or  .siirronnditi^  iio.sliiig  i.sland.s 
d(;t(!r  r.'iccooii  pnulation  ol  wotui  stork 
colonics.  Wiil(;r  l(!vcl  inimipidation  t)r 
prolonged  drought  that  kcc))s  levels  too 
low  can  facilitate  raccoon  predation  of 
wood  stork  nests.  In  many  cases, 
colonies  also  have  a  population  of 
alligators  nearby  that  deter  raccoon 
predation  (Coulter  and  Bryan  1995,  p. 
242),  and  removal  of  alligators  from  a 
nesting  colony  site  could  lead  to 
increased  raccoon  predation.  On  the 
other  hand,  as  described  above  (see 
Factor  A),  in  some  areas  sea  level  rise 
may  result  in  more  favorable  water 
levels  that  can  help  deter  predation  by 
raccoons.  However,  human  disturbance 
may  cause  adults  to  leave  nests, 
exposing  the  eggs  and  downy  nestlings 
to  predators  (e.g.,  fish  crows),  sun,  and 
rain.  Great  homed  owls  have  been 
documented  nesting  in  and  near 
colonies  and  likely  impact  the  colony  to 
some  degree. 

A  breeding  population  of  Burmese 
pythons  has  been  documented  in  the 
Florida  Everglades,  and  a  study  has 
documented  that  pythons  preyed  upon 
wood  storks  (Dove  et  al.  2011,  p.  128). 
Given  the  observed  impact  they  have 
had  on  small  mammal  populations  in 
south  Florida  (Dorcas  et  al.  2012,  p. 
2418),  if  these  snakes  or  other  species  of 
nonnative  reptiles  become  established 
in  additional  areas  within  the  south 
Florida  ecosystem,  they  could  pose  a 
significant  threat  to  nesting  wood  storks 
and  other  species  of  colonial-nesting 
water  birds.  Monitoring  and  research  is 
underway  to  determine  the  impacts  and 
effects  of  Burmese  python  on  wading 
bird  nesting  colonies  and  specifically 
wood  storks  and  also  to  alligator 
populations  in  the  Everglades.  At  the 
present  time,  research  does  not  indicate 
that  predation  by  pythons  occurs  at  a 
level  that  would  threaten  the  U.S.  wood 
stork  DPS,  now  or  in  the  foreseeable 
future. 

A  small  number  of  the  nonindigenous 
sacred  ibis  {Threskiornis  aethiopicus) 
were  discovered  breeding  in  the 
Everglades  in  2005  and  the  exponential 
popvdation  growth  rates  and  expanding 
distribution  of  this  species  in  France 
demonstrate  the  potential  for  this 
.species  to  become  invasive  in  Florida 
(Herring  and  Gawlik  2008,  j).  909). 
Recent  research  has  documented  the 
.sacred  ibis  as  a  predator  of  both  eggs 
and  chicks  in  colonial  nesting  colonies 
ill  their  native  region  (Williams  and 
Ward  2000,  p.  821),  and  they  could  have 
a  negative  impact  on  wood  storks  and 
other  colonial  nesting  birds  if  a  breeding 
population  is  established  in  Florida. 
Palm  Beach  Gomity,  the  Florida  Fish 
and  Wildlife  Goiiservatioii  Gommi.ssioii, 


and  Wildlife  .Services  recently  teamed 
up  to  eradicate  invasive  sacred  ibises 
where  they  were  known  to  occur  in 
south  Florida,  2007-09.  J'ixperts  believe 
that  all  sacred  ibises  living  in  the  wiki 
in  .south  Florida  have  been  removed  and 
are  cautiously  hopeful  that  the  .sacred 
ibis  has  proven  to  he  a  “.succe.ss  .story” 
for  invasive  species  management 
(Johnson  and  McGarrity  2009,  p.  5). 

As  summarized  above,  we  have  a  few 
documented  instances  of  disease  and 
predation  within  the  range  of  the  U.S. 
wood  stork  DPS.  However,  this 
information  does  not  indicate  that 
disease  or  predation  occur  at  a  level  that 
would  threaten  the  U.S.  wood  stork 
DPS,  now  or  in  the  foreseeable  future. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

In  addition  to  the  Act,  the  MBTA 
provides  Federal  protection  to  the  U.S. 
wood  stork  DPS.  Florida,  Georgia,  South 
Carolina,  North  Carolina,  Alabama,  and 
Mississippi  wildlife  laws  also  list  and 
protect  wood  storks.  These  Federal  and 
State  laws  prohibit  the  taking  of  a  wood 
stork,  their  nests,  or  their  eggs,  except  as 
authorized  through  permitted  activities 
such  as  scientific  research  and 
depredation  permits.  However,  the 
MBTA  and  State  laws  do  not  prohibit 
clearing,  alteration,  or  conversion  of 
wetland  foraging  habitats  or  nesting 
colony  sites  during  the  non-nesting 
season. 

The  eWA  regulates  dredge  and  fill 
activities  that  would  adversely  affect 
wetlands,  which  constitute  wood  stork 
habitat.  Section  404  of  the  CWA 
regulates  the  discharge  of  dredged  or  fill 
materials  into  wetlands.  Discharges  of 
dredged  or  fill  materials  are  commonly 
associated  with  projects  to  create  dry 
land  for  development  sites,  water- 
control  projects,  and  land  clearing.  The 
U.S.  Army  Corps  of  Engineers  (Corps) 
and  the  Environmental  Protection 
Agency  (EPA)  share  the  responsibility 
for  implementing  the  permitting 
program  under  section  404  of  the  CWA. 
The.se  Federal  actions  must  not 
jeopardize  the  continued  existence  of 
any  species  protected  under  the  Act. 

When  impacts  to  wetlands  cannot  be 
avoided  or  minimized,  wetland 
mitigation  is  often  employed  to  replace 
an  existing  wetland  or  its  functions  by 
creating  a  now  wetland,  restoring  a 
former  wetland,  or  eubancing  and 
pre.serviug  an  existing  wetland.  This  is 
done  to  compeu.sate  for  the  authorized 
destruction  of  the  existing  wetland.  As 
discu.ssed  earlier,  it  is  not  known  if 
wood  stork  foraging  wetlands  are  being 
replaced  with  like-(|nality  foraging 
wetlands  within  the  core  foraging  areas 
of  iinjiacted  colonies.  I.anrit.sen  (201(1, 


p|).  4-5)  indicates  that  the  Uniform 
Mitigation  As.sessment  Method  (UMAM, 
htlp://www.de}).slate.fl.us/waicr/ 
wet  lands/niit  igat  ion/u  mam/ index. ht  in) 
does  not  accompli.sh  tyj)e-for-type 
wetland  mitigation,  which  can  result  in 
considerable  lo.s.se.s  to  wetland  functions 
performed  only  by  shallow  short 
hydroperiod  wetlands. 

Section  404  of  the  CWA  currently 
provides  little  protection  for  isolated 
wetland  habitats.  A  2001  U.S.  Supreme 
Court  opinion  [Solid  Waste  Agency  of 
Northern  Cook  County  (SWANCC)  v. 

U.S.  Army  Corps  of  Engineers,  531  U.S. 
159  (2001))  substantially  reduced  the 
jurisdiction  of  the  Federal  Government 
in  regulating  isolated  wetlands.  While 
many  States  in  the  southeastern  United 
States  regulate  those  activities  affecting 
wetlands  that  are  not  protected  by 
section  404  of  the  CWA,  Florida  is  the 
only  State  known  to  regulate  isolated 
wetlands.  In  South  Carolina,  Georgia, 
Alabama,  and  North  Carolina,  no  State 
laws  protect  isolated  wetlands.  The  EPA 
and  the  Corps  have  developed  a 
proposed  rule  to  clarify  whether  a 
waterway,  water  body,  or  wetland  is 
protected  by  the  CWA  and  have  sent 
this  proposed  rule  to  the  Office  of 
Management  and  Budget  for  interagency 
review.  The  EP A/Corps  proposed  rule 
will  provide  greater  consistency, 
certainty,  and  predictability  nationwide 
by  providing  clarity  in  determining 
where  the  CWA  applies.  The  proposed 
rule  is  limited  to  clarifying  current 
uncertainty  concerning  the  jurisdiction 
of  the  CWA  that  has  arisen  as  an 
outgrowth  of  Supreme  Court  decisions. 

It  focuses  on  clarifying  protection  of  the 
network  of  smaller  waters  that  feed  into 
larger  ones,  to  keep  downstream  water 
safe  from  upstream  pollutants.  It  would 
also  clarify  protection  for  wetlands  that 
filter  and  trap  pollution,  store  water, 
and  help  keep  communities  safe  from 
floods.  However,  the  proposed  rule  does 
not  propose  changes  to  existing 
regulatory  exemptions  and  exclusions. 
For  more  information  see  [http:// 
water.epa.gov/lawsregs/guidance/ 
wetlands/CWA  waters.cfm). 

Within  the  range  of  the  wood  stork  in 
the  southea.stern  IJ.S.,  a  wide  array  of 
activities  have  begun  at  Federal,  State, 
(Aumty,  and  local  levels  which  involve 
analysis  and  planning  for  climate 
change,  especially  with  regard  to  .sea 
level  rise  and  a.ssociated  storm  surge  in 
coastal  areas.  The.se  efforts  are  in  the 
early  stages  of  development  and  the 
situation  is  complicated  by  nneertainty 
about  the  magnitude  and  rate  of  climate 
change  and  its  effects,  including  tin; 
po.ssihility  of  both  positive  and  negalivi; 
effects  on  tin*  wood  stork.  Tims  w(!  do 
not  have  a  basis  at  this  lime  for 
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assessing  the  possible  effectiveness  of 
such  that  will  assist  us  in  addressing 
climate  change  in  relation  to  wood  stork 
populations  and  habitat. 

The  Service’s  Wood  Stork  Habitat 
Management  Guidelines  (Ogden  1990) 
recommend  that  active  colony  sites  be 
protected  from  local  hydrologic  changes 
and  from  human  activities  (e.g.,  timber 
harvesting,  vegetation  removal, 
construction,  and  other  habitat-altering 
activities)  that  are  likely  to  be 
detrimental  to  the  colony  (USFWS  1997, 
p.  18).  The  Service  also  recommends 
that  feeding  sites  be  protected  to  the 
maximum  extent  possible.  The  Service’s 
North  and  South  Florida  Ecological 
Services  Field  Offices  have  developed 
“May  Affect’’  keys  to  assist  regulators 
with  review  of  wetland  dredge  and  fill 
permit  applications  and  in  an  effort  to 
minimize  loss  of  wetland  habitats 
important  to  wood  stork  recovery,  like 
those  within  the  core  foraging  area  of  a 
nesting  colony. 

In  summary,  a  number  of  regulatory 
mechanisms  implemented  by  Federal 
and  State  agencies  protect  wood  storks 
and  conserve  their  habitat.  Take  of 
wood  storks  is  illegal  under  both  the  Act 
and  MBTA.  The  CWA  minimizes 
impacts  on  jurisdictional  wetlands  that 
are  important  to  wood  storks;  however, 
the  GWA  alone  is  not  sufficient  to 
eliminate  all  impacts,  as  discussed  in 
Factor  A.  Whether  existing  habitat 
])rotections  and  conservation 
mechanisms  are  inadequate  can  he 
a.ssessed  only  by  monitoring  the  status 
of  the  wood  stork  population.  Recent 
tnmds  indicate  that  the  range  is 
expanding  and  the  breeding  population 
has  increased,  suggesting  that  the 
combination  of  the  CiWA,  the  Act,  the 
MHTA,  and  State  regulations  are 
adequate  to  protect  jurisdictional 
wetlands  to  allow  population  growth. 

I  lowever,  non-jurisdictional  wetlands 
continue  to  be  lo.st  to  development  due 
to  lack  of  existing  regulatory 
mechanisms,  and,  therefore,  loss  of 
those  wetlands  continues  as  a  threat  to 
this  species. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Ghanges  in  Climate  Suitability 

One  of  the  concerns  related  to  the 
effects  of  climate  change  is  whether  the 
size  of  the  area  with  climate  conditions 
that  are  suitable  for  a  species  will  shrink 
substantially  or  change  in  location 
relative  to  the  current  range  of  a  species, 
as  well  as  the  ability  of  a  species  to  shift 
its  range  in  a  timely  way,  if  needed.  One 
approach  for  assessing  such  possibilities 
involves  climate  envelope  modeling 
(GEM),  which  is  a  type  of  species 


distribution  modeling  that  involves 
predicting  the  futme  locations  of 
climate  suitability  for  a  species  based  on 
a  correlation  between  its  current  or  past 
occurrence  and  climate  information, 
such  as  the  minimum  and  maximum 
climate  conditions  (the  “climate 
envelope’’)  where  the  species  occurs 
(Watling  et  al.  2013,  p.  36).  The  wood 
stork  is  one  of  several  species  in  the 
southeastern  U.S.  for  which  climate 
modeling  has  been  conducted  to  make 
predictions  for  the  20-year  period  2041- 
2060,  and  the  wood  stock  is  one  of  the 
species  for  which  the  climate  envelope 
(i.e.,  area  of  climate  suitability)  is 
predicted  to  expand  (Bucklin  et  al. 

2012,  entire;  Watling  et  al.,  2012,  pp.  1- 

8). 

More  specifically,  the  results  of 
Watling  et  al.  (2012,  p.  6)  predict  that 
for  2041-2060  the  relative  size  of  the 
climate  envelope  for  the  wood  stork  will 
expand  to  approximately  5.6  times  the 
size  of  the  contemporary  climate 
envelope  in  the  Southeast.  (Data  for  this 
prediction  are  available  via  http:// 
crocdoc.ifas.ufl.edu/projects/ 
cliinateenvelopemodeling/  and  maps 
depicting  the  current  and  predicted 
climate  envelopes  for  the  wood  stock 
based  on  these  data  are  in  our  files.) 

Also,  although  a  comparison  of  two 
different  approaches  for  dealing  with 
climate  projections  yielded  somewhat 
different  predictions  of  the  likely  area  of 
climate  suitability  for  2041-2060,  both 
aj)proaches  predicted  increases  in  the 
size  of  the  area  of  the  climate  envelope 
in  the  southeast  for  the  woodstork 
(Bucklin  et  al.  2012,  pp.  7-10).  The 
climate  envelope  information  does  not 
moan  that  the  wood  stork  will  change  its 
range  to  match  the  changing  conditions 
that  were  modeled.  Neverthele.ss,  the 
study  results,  plus  the  fact  that  the 
wood  stork  is  capable  of  expanding  its 
range  (as  described  in  the  Distribution 
section,  above),  lead  us  to  conclude  that 
the  potential  changes  in  temperature 
and  precipitation  associated  with  a 
changing  climate  over  the  next  several 
decades,  as  considered  in  the  models, 
arc  not  going  to  be  limiting  for  the 
southeastern  U.S.  DPS  of  the  wood 
stork.  It  also  is  significant  that  a  recent 
assessment  which  considered  the  wood 
stork  throughout  its  entire  range  (i.e., 
not  limited  to  the  southeast  U.S.  DPS) 
concluded  that  the  species  has  overall 
low  vulnerability  to  various  impacts  of 
climate  change  (Foden  et  al.  2013, 
Appendix  A). 

Contamination  Events 

Contamination  events  can  be  triggered 
by  restoration  or  natural  events,  such  as 
hurricanes  or  flooding,  that  can  expose 
concentrations  of  contaminants.  For 


example,  from  November  1998  through 
early  April  1999,  a  bird  mortality  event 
occurred  on  the  north  shore  of  Lake 
Apopka,  Florida,  on  former  farmlands 
that  had  been  purchased  by  the  St. 

Johns  River  Water  Management  District 
and  NRCS.  An  estimated  676  birds  died 
on-site,  mostly  white  pelicans 
[Pelecanus  erythrorhynchos)  and 
various  species  of  wading  birds, 
including  the  wood  stork.  Of  the 
estimated  1,991  wood  storks  present  in 
the  area,  43  died  on-site 
(Rauschenberger  2007,  p.  16).  The  cause 
of  death  was  attributed  to 
organochlorine  pesticide  (OCP) 
toxicosis  (Rauschenberger  2007,  p.  16). 
The  birds  were  exposed  to  OCPs  by 
eating  OCP-contaminated  fish,  which 
became  easy  prey  as  fish  moved  from 
ditches  into  the  flooded  fields,  located 
in  the  eastern  part  of  the  restoration  area 
(Rauschenberger  2007,  p.  16). 

Mercury,  heavy  metals,  and  other 
contaminants  that  may  impair 
reproduction  and  cause  other  health 
issues  are  being  studied  in  wood  storks 
and  many  other  wading  bird  species 
(Bryan  et  al.  2012;  Gallagher  et  al.  2011; 
Martin  2010;  Frederick  and  Jayasena 
2010;  Brant  et  al.  2002;  Bryan  et  al. 

2001;  Gariboldi  et  al.  2001).  Wetlands  in 
the  southeastern  United  States  have 
many  ecosystem  attributes  ideal  for 
promoting  high  methylmercury 
jiroduction  rates  (inorganic  mercury 
converts  to  methylmercury  in  the 
natural  environment  and  fish-eating 
birds  will  accumulate  this  toxin  in  their 
.systems)  (Hall  2008,  j).  124)  and  are 
probably  a  threat  throughout  the  range, 
h’rederick  and  Jayasena  (2010,  j).  1851) 
suggest  reduced  productivity  from 
.suhlethal  effects  of  mercury  in  white 
ibis;  it  is  possible  that  wood  storks 
could  also  he  impacted  hut  this  theory 
requires  further  investigation.  Also, 
exposure  to  contaminants  by  foraging  in 
manmade  wetlands  may  pose  a 
j)otential  risk  to  wood  .stork  health  and 
reproduction.  On  the  other  hand, 
pesticide  contamination  has  not 
generally  been  considered  to  adversely 
affect  wood  stork  reproduction 
(Bowerman  et  al.  2007,  p.  1506; 
Ohlendorf  et  al.  1978,  p.  616). 

Oil  spills  are  a  concern  for  the  U.S. 
wood  .stork  DPS;  however,  very  few 
cases  of  actual  oiled  wood  storks  have 
been  documented.  The  magnitude  of  the 
threat  that  oil  spills  play  to  wood  stork 
recovery  and  their  habitats  is  unknown 
and  is  dependent  on  the  frequency  and 
extent  and  timing  of  a  spill.  Wood  stork 
protection  should  be  specified  explicitly 
in  contaminant  spill  contingency  plans 
which  involve  State  and  Federal 
agencies,  along  with  local  oil  spill 
control  groups,  in  efforts  to  contain  and 
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clean  up  leaks  and  spills  which  could 
impact  wood  stork  habitat:  haze  wood 
storks  away  from  the  spill  areas  and 
capture  and  treat  individuals  that 
become  seriously  contaminated. 

Algal  Blooms  (Red  Tide  Events) 

Harmful  algal  blooms,  specifically  red 
tide  events,  have  become  more 
prevalent  along  Florida’s  coast. 
Hallegraeff  (2010,  p.  1)  and  Moore  et  al. 
(2008,  p.  220)  suggest  the  likelihood  that 
harmful  algal  blooms  will  increase  due 
to  climate  change.  Brevetoxicosis 
(caused  by  taking  in  a  brevetoxin 
produced  by  Karenia  brevis)  was 
documented  in  2005  as  the  cause  of 
death  of  a  wood  stork  (Spalding  2006). 
Wood  storks  can  be  exposed  to  harmful 
microalgae  and  their  toxins  through  a 
variety  of  mechanisms,  including 
aerosolized  transport  (i.e.,  respiratory 
irritation  in  mammals,  turtles,  birds); 
bioaccumulation  through  consumption 
of  prey  containing  toxins  or  toxic  cells 
(crustaceans,  gastropods,  fish,  birds, 
turtles,  mammals):  and  mechanical 
damage  by  spines,  setae,  or  other 
anatomical  features  of  the  cells  (FWC 
2007,  p.  1).  In  addition  to  dead  fish, 
large  numbers  of  aquatic  birds, 
particularly  double-crested  cormorants 
(Phalacrocorax  ouritus),  red-breasted 
iiKirganscrs  (Merges  merganser),  and 
lesser  scaup  (Aythya  affinis),  wore 
found  moribund  or  dead  in  rod  tide 
areas  during  the  Florida  west  coast 
Karenia  brevis  red  tide  of  October  1973 
to  May  1974  (FWC  2007). 

Idectrocaition 

El(!Ctrocutiou  mortalities  of  wood 
.storks  from  power  lines  have  been 
documented  and  reported  to  us  by 
power  com])anies  and  by  State  and 
federal  wildlife  law  enforcement.  In 
mo.st  ca.ses,  when  a  j)roblem  location  is 
identified,  it  is  retrofitted  using 
.standard  avian  protection  guidelines  to 
])revent  electrocutions.  'I'he  guidelines 
recommend  \i.sing  heavily  insulated 
wire,  spreading  the  wires  ajjart  to 
prevent  grounding  as  body  parts  touch 
the  wires,  or  burying  the  wires 
underground.  The  Service’s  Wood  Stork 
Habitat  Management  Guidelines  (Ogden 
1990)  include  recommendations  that 
new  transmission  linos  be  at  least  1  mile 
away  from  colony  sites  and  tall 
transmission  towers  no  clo.ser  than  3 
miles  from  active  colonies.  The  Service 
also  recommends  similar  guidance  for 
cell  phone  towers  and  wind  turbines. 
These  recommended  distances  are 
provided  to  help  minimize  the  risk  of 
powerline  and  tower  collisions.  The 
guidelines  are  intended  to  protect  both 
adult  wood  storks  making  foraging 
forays  to  and  from  the  colony  to  feed 


chicks  and  also  fledglings  that  are 
learning  to  fly  and  making  foraging 
forays  to  and  from  the  colony. 

Other  Threats 

The  following  is  a  list  of  threats  that 
have  also  been  docmnented  to  occur, 
but  we  have  concluded  that,  due  to  low 
incident  numbers  and  minimal 
dociimentation,  the  impacts  at  this  time 
are  very  low  and  do  not  impede 
recovery. 

Human  disturbance  is  known  to  have 
a  detrimental  effect  on  wood  stork 
nesting  (USFWS  1997,  pp.  10, 12). 

Wood  storks  have  been  documented  to 
desert  nests  when  disturbed  by  humans, 
thus  exposing  eggs  and  young  birds  to 
the  elements  and  to  predation  by  gulls 
and  fish  crows  (Coulter  et  al.  1999,  p. 
19). 

Documentation  of  road  kill  mortalities 
of  wood  storks  has  increased  (B.  Brooks, 
USFWS,  pers.  comm.,  2010).  Many 
factors  may  contribute  to  this,  such  as 
better  reporting  or  more  storks  using 
roadside  ponds,  ditches,  swales,  and 
flow- ways  as  foraging  habitat. 

Hurricanes  are  an  environmental 
factor  that  can  impact  large  areas  of  the 
6  state  geographic  range  in  the  southeast 
U.S.  of  the  IJ.S.  wood  stork  DPS  both  in 
positive  and  negative  ways  depemding 
upon  frequency  and  intensity. 
According  to  the  National  Climate 
Asscissmeut,  there  is  considerable 
uncertainty  about  the  details  of 
hurricane  activity  j)rior  to  the  1980.S, 
when  data  from  .satellites  b(!camo 
available.  Since  the  1980.S,  measures  of 
the  Atlantic  hurricane  activity  have 
increased  .substantially,  iucludiug  the 
iuteu.sity,  frequency,  duration,  and 
number  of  strongest  ((Category  4  and  5) 
hurricanes.  'I’here  also  is  uncertainty 
about  the  role  of  natural  variability  in 
these;  rec(;nt  c;hange.s  in  hurricane 
activity,  as  compared  to  the  role  of 
Imman-cau.sed  changes  in  climate.  As 
for  the  future,  on  average,  models 
project  a  slight  decrea.se  in  the  annual 
number  of  tropical  cyclones,  but  an 
increase  in  the  numt)er  of  the  .strongest 
(C^ategory  4  and  5)  hurricanes  over  this 
century.  Mo.st  of  the  exi.sting  .studies 
also  project  greater  rainfall  rates  during 
hurricanes  in  a  warmer  climate  (Walsh 
et  al.  2014,  pp.  41-42;  65;  Carter  et  al. 
2014,  p.  399). 

Stochastic  events,  including 
hurricanes  but  also  severe 
thunderstorms,  do  pose  other  potential 
risks.  Loss  of  nesting  trees  due  to  storm 
events  can  have  a  negative  impact  on 
nesting  habitat.  Severe  local  storm 
events  have  impacted  individual 
colonies,  causing  chick  mortality  and 
even  blowing  nests  out  of  trees.  There 
are  also  benefits  to  wood  stork  habitat 


from  large  rain  events  associated  with 
hurricanes  and  other  storm  systems. 
Timing  of  rain  events  can  impact  active 
colonies  and  local  foraging  conditions. 
However,  large  rain  events  can  also 
improve  hydrologic  conditions  locally 
and  regionally  for  current  and  future 
nesting  seasons.  They  can  also  reduce 
impacts  of  the  nutrient  overload  to  the 
nesting  vegetation  and  dilute  the 
nutrient  load  within  the  wetland  from 
the  guano  produced  by  a  colony. 

As  described  previously,  most  wood 
stork  colonies  in  the  southeastern 
United  States  have  relatively  short 
survival  histories  and  only  a  handful  of 
colonies  have  survived  more  than  20 
years.  The  large  numbers  of  short-lived 
colonies  indicate  that  colony 
abandonment  and  novel  colony 
initiation  seems  to  be  typical  of  the 
species  (Tsai  et  al.  2011,  p.  2).  The  wood 
stork’s  ability  to  seek  out  new  locations 
for  nesting  indicates  they  will  continue 
to  respond  in  a  similar  fashion  to 
changes  in  habitat  availability  that 
result  from  changes  in  habitat  suitability 
associated  with  hurricanes  or  other 
.storm  events.  With  regard  to  foraging, 
they  respond  to  habitat  changes  on 
daily,  .seasonal,  and  annual  ba.si.s,  and  in 
drought  vs  wet  years,  as  well  as  in  the 
breeding  vs  non-breeding  seasons.  This 
has  included  responding  to  major 
changes  that  have  occurred  in  the 
Everglades,  where  some  still  nest.  They 
also  have  expanding  their  breeding 
range;,  tiou.sequently  despite  pa.st,  on¬ 
going,  and  plau.sible  future  changes  in 
burricaues  and  other  severe  storms,  we 
anticipate  both  positive  and  negative; 
e;flect.s  ele;pe;neling  upeeu  timing, 
fre;ejuency  anel  intensity. 

'I’be;  invasion  of  e;xotic  jelants  inte; 
natural  wetlanel  are;a.s  can  pre;venl  wooel 
storks  fre)m  feiraging  due  to  high  elensity 
iiiiel  canopy  cover  of  the  plants  (USFWS 
2010,  p.  127).  Invasion  into  natural 
nesting  habitats  by  exotic  s})ecies, 
including  Brazilian  peppe;r  [Schinus 
terebinthif alius),  melaleuca  [Melaleuca 
(juinquenervia),  and  Australian  pine 
(Casuarina  equisetifolia),  may  present  a 
problem;  however,  wood  .storks  are 
using  exotic  species  for  nesting  habitat 
at  many  manmade  wetland  colony  sites, 
.such  as  borrow  pits.  Even  though 
wetlands  overgrown  with  exotics  may 
preclude  wood  storks  from  foraging 
within,  they  do  have  a  conservation 
benefit  as  they  flood  during  the  wet 
season  and  provide  a  prey  source  to 
adjacent  wetlands.  Wood  storks  are  also 
documented  utilizing  Brazilian  pepper 
as  nesting  substrate  (USFWS  1999,  p.  4- 
396). 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Rules  and  Regulations 


37099 


Summary  of  Factor  E 

In  summary,  other  natural  or 
manmade  factors  affecting  the  wood 
stork’s  continued  existence,  snch  as 
contaminants,  harmful  algal  blooms, 
electrocution,  road  kill,  invasion  of 
exotic  plants  and  animals,  human 
disturbance,  and  stochastic  events,  are 
all  documented  at  minimal  levels  to 
affect  wood  storks. 

We  have  no  evidence  that  observed 
increased  temperatures  associated  with 
climate  change  have  had  an  adverse 
effect  on  the  U.S.  wood  stork  DPS  or  its 
habitat.  The  climate  envelope  modeling 
(described  above)  indicates  a  substantial 
increase  in  the  area  of  suitable 
temperature  conditions  and 
precipitation  for  the  species  in  the 
coming  decades.  Hurricane  activity  has 
increased  since  the  1980s,  and  although 
the  number  of  tropical  cyclones  may 
decrease  in  the  future,  there  may  be  an 
increase  in  severe,  i.e.,  class  4  and  class 
5,  hurricanes.  The  wood  stork  has 
evolved  under  conditions  that  have 
included  considerable  variability  habitat 
distribution  and  abundance,  and 
conditions  that  include  exposure  to 
hurricanes  of  varying  magnitude.  The 
wood  stork  utilizes  a  wide  variety  of 
habitats  throughout  its  range  in  the 
southeastern  United  States;  this  ability 
to  use  alternative  habitats  (as  evidenced 
by  the  wood  storks’  expansion  from  the 
Everglades  of  Florida  into  marshes  and 
tidal  areas  throughout  the  southeastern 
United  States  (Brooks  and  Dean  2008,  p. 
58),  helps  to  buffer  this  species  from 
some  of  the  impacts  to  its  habitat 
through  natural  or  manmade  threats.  We 
conclude  that  other  natural  or  manmade 
factors  are  not  a  significant  factor 
affecting  the  U.S.  wood  stork  DPS,  now 
or  in  the  foreseeable  future. 

Conclusion 

Whether  a  species  is  currently  on  the 
brink  of  extinction  in  the  wild  depends 
on  the  life  history  and  ecology  of  the 
species,  the  nature  of  the  threats,  and 
the  species’  response  to  those  threats. 
Loss,  fragmentation,  and  modification  of 
wetland  habitats  continue  as  threats  to 
U.S.  wood  storks.  Based  on  the  best 
available  scientific  information,  our 
assessment  is  that  the  species  is 
showing  the  ability  to  respond  to  these 
threats  through  expanding  its  range, 
adjusting  its  reproductive  timing,  and 
utilizing  a  variety  of  wetlands, 
including  manmade  wetlands,  to  forage, 
roost,  and  breed.  Current  data  show  that 
the  breeding  range  has  now  almost 
doubled  in  extent  and  shifted  northward 
along  the  Atlantic  coast  as  far  as 
southeastern  North  Carolina.  As  a  result, 
dependence  of  wood  storks  on  any 


specific  wetland  complex  has  been 
reduced.  Even  though  habitat 
destruction  and  modification  are  still  a 
threat  to  recovery,  the  improved  wood 
stork  population  statistics  also  suggest 
that  wetland  habitat  is  not  yet  limiting 
the  popnlation,  at  least  at  the  landscape 
level. 

A  number  of  regulatory  mechanisms 
are  being  implemented  by  Federal  and 
State  agencies  to  protect  wood  storks 
and  conserve  their  habitat.  Take  of 
wood  storks  is  illegal  under  both  the  Act 
and  MBTA.  Whether  habitat  protection 
and  conservation  mechanisms  are 
inadequate  must  be  assessed  in  terms  of 
the  wood  stork  population.  Recent 
trends  indicate  that  the  range  of  the  U.S. 
wood  stork  DPS  is  expanding  and  that 
the  breeding  population  has  increased, 
suggesting  that  existing  regulatory 
mechanisms  are  adequate  to  allow 
population  growth.  However,  we  remain 
concerned  that  the  status  of  this  species 
would  be  expected  to  deteriorate  should 
the  Act’s  requirements  to  consult  on  all 
Federal  actions  affecting  the  species’ 
habitat  or  the  prohibition  on  take 
(including  significant  habitat 
modification)  be  removed.  We  recognize 
there  are  significant  recommendations 
that  we  can  make  to  help  improve 
implementation  of  regulatory 
mechanisms  to  further  minimize 
impacts  to  wetland  habitats  and  we 
intend  to  work  with  our  partners  to 
work  on  and  address  these  issues. 

Other  threats  such  as  overutilization 
of  the  species  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  disease  and  predation;  and 
other  natural  or  manmade  factors  (e.g., 
contaminants,  harmful  algal  blooms, 
electrocution,  road  kill,  invasion  of 
exotic  plants  and  animals,  human 
disturbance,  and  stochastic  events)  are 
known  to  occur  but  are  not  significant. 

While  there  continue  to  be  ongoing 
threats,  the  U.S.  wood  stork  DPS  is 
increasing  and  expanding  its  overall 
range.  Population  criteria  for 
reclassification  have  been  exceeded 
with  3-year  population  averages  higher 
than  6,000  nesting  pairs  since  2003 
(range  of  7,086  to  10,147  nesting  pairs). 
Delisting  criteria  of  10,000  nesting  pairs 
(5-year  average)  has  not  been  achieved. 
The  wood  stork  population  has 
exceeded  10,000  nesting  pairs  twice 
during  the  past  5  years  (2006  and  2009), 
and  the  2009  count  of  12,720  nesting 
pairs  represents  the  highest  count  since 
the  early  1960s.  Productivity,  though 
variable,  is  sufficient  to  support  a 
growing  population.  Based  on  the 
analysis  presented  above  and  the  fact 
that  the  nesting  pair  reclassification 
criteria  has  been  met  and  exceeded  and 
productivity  appears  to  be  supporting  a 


growing  population,  we  have 
determined  the  U.S.  wood  stork  DPS  is 
not  presently  in  danger  of  extinction 
throughout  its  range.  Because  loss, 
fragmentation,  and  modification  of 
wetland  habitats  continue  around 
nesting  colonies  and  core  foraging  areas, 
and  biological  goals  of  the  recovery  plan 
are  still  applicable,  we  conclude  that  the 
U.S.  wood  stork  DPS  is  likely  to  become 
endangered  within  the  foreseeable 
future  and,  therefore,  should  he 
reclassified  as  threatened  under  the  Act. 

Significant  Portion  of  the  Range 
Analysis 

Having  determined  that  the  U.S.  wood 
stork  DPS  meets  the  definition  of 
threatened,  we  must  next  consider 
whether  there  is  a  significant  portion  of 
the  range  where  the  wood  stork  remains 
in  danger  of  extinction.  The  phrase 
“significant  portion  of  its  range’’  (SPR) 
is  not  defined  by  the  Act,  and  we  have 
never  addressed  in  our  regulations:  (1) 
The  outcome  of  a  determination  that  a 
species  is  either  endangered  or  likely  to 
become  so  throughout  a  significant 
portion  of  its  range,  but  not  throughout 
all  of  its  range;  or  (2)  what  qualifies  a 
portion  of  a  range  as  “significant.” 

Two  district  court  decisions  have 
addressed  whether  the  SPR  language 
allows  the  Service  to  list  or  protect  less 
than  all  members  of  a  defined  “species”: 
Defenders  of  Wildlife  v.  Salazar,  729  F. 
Supp.  2d  1207  (D.  Mont.  2010), 
concerning  the  Service’s  delisting  of  the 
Northern  Rocky  Mountain  gray  wolf  (74 
FR  15123,  April  2,  2009);  and  WildEarth 
Guardians  V.  Salazar,  2010  U.S.  Dist. 
LEXIS  105253  (D.  Ariz.  Sept.  30,  2010), 
concerning  the  Service’s  2008  finding 
on  a  petition  to  list  the  Gunnison’s 
prairie  dog  (73  FR  6660,  February  5, 
2008).  The  Service  had  asserted  in  both 
of  these  determinations  that  it  had 
authority,  in  effect,  to  protect  only  some 
members  of  a  “species,”  as  defined  by 
the  Act  (i.e.,  species,  subspecies,  or 
DPS),  under  the  Act.  Both  courts  ruled 
that  the  determinations  were  arbitrary 
and  capricious  on  the  grounds  that  this 
approach  violated  the  plain  and 
unambiguous  language  of  the  Act.  The 
courts  concluded  that  reading  the  SPR 
language  to  allow  protecting  only  a 
portion  of  a  species’  range  is 
inconsistent  with  the  Act’s  definition  of 
“species.”  The  courts  concluded  that, 
once  a  determination  is  made  that  a 
species  (j.e.,  species,  subspecies,  or 
DPS)  meets  the  definition  of 
“endangered  species”  or  “threatened 
species,”  it  must  be  placed  on  the  list 
in  its  entirety  and  the  Act’s  protections 
applied  consistently  to  all  members  of 
that  species  (subject  to  modification  of 
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protections  through  special  rules  under 
sections  4(d)  and  10(j)  of  the  Act). 

Con.sistent  with  that  interpretation, 
and  for  the  purposes  of  this  rule,  we 
interpret  the  phrase  “significant  portion 
of  its  range”  in  the  Act’s  definitions  of 
“endangered  .species”  and  “threatened 
.species”  to  provide  an  independent 
basis  for  listing  a  .species  in  its  entirety; 
tlius  there  are  two  .situations  (or  factual 
bases)  under  which  a  .species  woidd 
qualify  for  li.sting:  A  species  may  be 
endangered  or  threatened  throughout  all 
of  its  range;  or  a  species  may  bo 
endangered  or  threatened  in  only  a 
significant  portion  of  its  range.  If  a 
species  is  in  danger  of  extinction 
throughout  an  SPR,  it,  the  species,  is  an 
“endangered  species.”  The  same 
analysis  applies  to  “threatened  species.” 
Therefore,  the  consequence  of  finding 
that  a  species  is  endangered  or 
threatened  in  only  a  significant  portion 
of  its  range  is  that  the  entire  species  will 
be  listed  as  endangered  or  threatened, 
respectively,  and  the  Act’s  protections 
will  be  applied  across  the  species’  entire 
range. 

We  conclude,  for  the  purposes  of  this 
rule,  that  interpreting  the  SPR  phrase  as 
providing  an  independent  basis  for 
listing  is  the  best  interpretation  of  the 
Act  because  it  is  consistent  with  the 
purposes  and  the  plain  meaning  of  the 
key  definitions  of  the  Act;  it  does  not 
conflict  with  established  past  agency 
practice  (i.e.,  prior  to  the  2007 
Department  of  the  Interior  Solicitor’s 
Opinion),  as  no  consistent,  long-term 
agency  practice  has  been  established; 
and  it  is  consistent  with  the  judicial 
opinions  that  have  most  closely 
examined  this  issue.  Having  concluded 
that  the  phrase  “significant  portion  of 
its  range”  provides  an  independent 
basis  for  listing  and  protecting  the  entire 
species,  we  next  turn  to  the  meaning  of 
“significant”  to  determine  the  threshold 
for  when  such  an  independent  basis  for 
listing  exists. 

Although  there  are  potentially  many 
ways  to  determine  whether  a  portion  of 
a  species’  range  is  “significant,”  we 
conclude,  for  the  purposes  of  this  rule, 
that  the  significance  of  the  portion  of 
the  range  should  be  determined  based 
on  its  biological  contribution  to  the 
conservation  of  the  species.  For  this 
reason,  we  describe  the  threshold  for 
“significant”  in  terms  of  an  increase  in 
the  risk  of  extinction  for  the  species.  We 
conclude  that  a  biologically  based 
definition  of  “significant”  best  conforms 
to  the  purposes  of  the  Act,  is  consistent 
with  judicial  interpretations,  and  best 
ensures  species’  conservation.  Thus,  for 
the  purposes  of  this  rule,  a  portion  of 
the  range  of  a  species  is  “significant”  if 
its  contribution  to  the  viability  of  the 


species  is  so  important  that,  without 
that  portion,  the  species  would  be  in 
danger  of  extinction. 

Wo  evaluate  biological  significance 
ba.sed  on  the  principles  of  conservation 
biology  using  the  concepts  of 
redundancy,  resiliency,  and 
repre.sentation.  /lesj/iency  describes  the 
characteristics  of  a  .species  that  allow  it 
to  recover  from  periodic  disturbance. 
Redundancy  (having  multiple 
populations  distributed  across  the 
landscape)  may  be  needed  to  provide  a 
margin  of  safety  for  the  .species  to 
with.stand  catastrophic  events. 
Representation  (the  range  of  variation 
found  in  a  species)  ensures  that  the 
species’  adaptive  capabilities  are 
con.served.  Redundancy,  resiliency,  and 
representation  are  not  independent  of 
each  other,  and  some  characteristic  of  a 
species  or  area  may  contribute  to  all 
three.  For  example,  distribution  across  a 
wide  variety  of  habitats  is  an  indicator 
of  representation,  but  it  may  also 
indicate  a  broad  geographic  distribution 
contributing  to  redundancy  (decreasing 
the  chance  that  any  one  event  affects  the 
entire  species),  and  the  likelihood  that 
some  habitat  types  are  less  susceptible 
to  certain  threats,  contributing  to 
resiliency  (the  ability  of  the  species  to 
recover  from  disturbance).  None  of  these 
concepts  is  intended  to  be  mutually 
exclusive,  and  a  portion  of  a  species’ 
range  may  be  determined  to  be 
“significant”  due  to  its  contributions 
under  any  one  of  these  concepts. 

For  the  purposes  of  this  rule,  we 
determine  if  a  portion’s  biological 
contribution  is  so  important  that  the 
portion  qualifies  as  “significant”  by 
asking  whether,  without  that  portion, 
the  representation,  redundancy,  or 
resiliency  of  the  species  would  be  so 
impaired  that  the  species  would  have  an 
increased  vulnerability  to  threats  to  the 
point  that  the  overall  species  would  be 
in  danger  of  extinction  (i.e.,  would  be 
“endangered”).  Conversely,  we  would 
not  consider  the  portion  of  the  range  at 
issue  to  be  “significant”  if  there  is 
sufficient  resiliency,  redundancy,  and 
representation  elsewhere  in  the  species’ 
range  that  the  species  would  not  be  in 
danger  of  extinction  throughout  its 
range  if  the  population  in  that  portion 
of  the  range  in  question  became 
extirpated  (extinct  locally). 

We  recognize  that  this  definition  of 
“significant”  establishes  a  threshold 
that  is  relatively  high.  On  the  one  hand, 
given  that  the  outcome  of  finding  a 
species  to  be  endangered  or  threatened 
in  an  SPR  would  be  listing  the  species 
throughout  its  entire  range,  it  is 
important  to  use  a  threshold  for 
“significant”  that  is  robust.  It  would  not 
be  meaningful  or  appropriate  to 


establish  a  very  low  threshold  whereby 
a  portion  of  the  range  can  be  considered 
“significant”  even  if  only  a  negligible 
increase  in  extinction  risk  would  result 
from  its  lo.ss.  Because  nearly  any  portion 
of  a  species’  range  can  be  said  to 
contribute  some  increment  to  a  species’ 
viability,  use  of  such  a  low  threshold 
woidd  require  us  to  impose  restrictions 
and  expend  conservation  resources 
disproportionately  to  con.servation 
benefit:  Listing  would  be  rangewide, 
even  if  only  a  portion  of  the  range  of 
minor  con.servation  importance  to  the 
species  is  imperiled.  On  the  other  hand, 
it  would  be  inappropriate  to  establi.sh  a 
threshold  for  “significant”  that  is  too 
high.  This  would  be  the  case  if  the 
standard  were,  for  example,  that  a 
portion  of  the  range  can  be  considered 
“significant”  only  if  threats  in  that 
portion  result  in  the  entire  species’ 
being  currently  endangered  or 
threatened.  Such  a  high  bar  would  not 
give  the  SPR  phrase  independent 
meaning,  as  the  Ninth  Circuit  held  in 
Defenders  of  Wildlife  v.  Norton,  258 
F.3d  1136  (9th  Cir.  2001). 

The  definition  of  “significant”  used  in 
this  rule  carefully  balances  these 
concerns.  By  setting  a  relatively  high 
threshold,  we  minimize  the  degree  to 
which  restrictions  would  be  imposed  or 
resources  expended  that  do  not 
contribute  substantially  to  species 
conservation.  But  we  have  not  set  the 
threshold  so  high  that  the  phrase  “in  a 
significant  portion  of  its  range”  loses 
independent  meaning.  Specifically,  we 
have  not  set  the  threshold  as  high  as  it 
was  under  the  interpretation  presented 
by  the  Service  in  the  Defenders 
litigation.  Under  that  interpretation,  the 
portion  of  the  range  would  have  to  be 
so  important  that  current  imperilment 
there  would  mean  that  the  species 
would  be  currently  imperiled 
everywhere.  Under  the  definition  of 
“significant”  used  in  this  rule,  the 
portion  of  the  range  need  not  rise  to 
such  an  exceptionally  high  level  of 
biological  significance.  (We  recognize 
that  if  the  species  is  imperiled  in  a 
portion  that  rises  to  that  level  of 
biological  significance,  then  we  should 
conclude  that  the  species  is  in  fact 
imperiled  throughout  all  of  its  range, 
and  that  we  would  not  need  to  rely  on 
the  SPR  language  for  such  a  listing.) 
Rather,  under  this  interpretation  we  ask 
whether  the  species  would  be 
endangered  everywhere  without  that 
portion,  i.e.,  if  that  portion  were 
completely  extirpated.  In  other  words, 
the  portion  of  the  range  need  not  be  so 
important  that  even  being  in  danger  of 
extinction  in  that  portion  would  be 
sufficient  to  cause  the  remainder  of  the 
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range  to  be  endangered;  rather,  the 
complete  extirpation  (in  a  hypothetical 
future)  of  the  species  in  that  portion 
would  cause  the  remainder  of  the  range 
to  be  endangered. 

The  range  of  a  species  can 
theoretically  be  divided  into  portions  in 
an  infinite  number  of  ways.  However, 
there  is  no  piirpose  to  analyzing 
portions  of  the  range  that  have  no 
reasonable  potential  to  be  significant 
and  threatened  or  endangered.  To 
identify  only  those  portions  that  warrant 
further  consideration,  we  determine 
whether  there  is  substantial  information 
indicating  that:  (1)  The  portions  may  be 
“significant,”  and  (2)  the  species  may  be 
in  danger  of  extinction  there  or  likely  to 
become  so  within  the  foreseeable  future. 
Depending  on  the  biology  of  the  species, 
its  range,  and  the  threats  it  faces,  it 
might  be  more  efficient  for  us  to  address 
the  significance  question  first  or  the 
status  question  first.  Thus,  if  we 
determine  that  a  portion  of  the  range  is 
not  “significant,”  we  do  not  need  to 
determine  whether  the  species  is 
endangered  or  threatened  there;  if  we 
determine  that  the  species  is  not 
endangered  or  threatened  in  a  portion  of 
its  range,  we  do  not  need  to  determine 
if  that  portion  is  “significant.”  In 
practice,  a  key  part  of  the  portion  status 
analysis  is  whether  the  threats  are 
geographically  concentrated  in  some 
way.  If  the  threats  to  the  species  are 
essentially  uniform  throughout  its 
range,  no  portion  is  likely  to  warrant 
further  consideration.  Moreover,  if  any 
concentration  of  threats  applies  only  to 
portions  of  the  species’  range  that 
clearly  would  not  meet  the  biologically 
based  definition  of  “significant,”  such 
portions  will  not  warrant  further 
consideration. 

Applying  the  process  described 
above,  we  evaluated  the  U.S.  wood  stork 
DPS’s  range  to  determine  if  any  areas 
could  be  considered  a  significant 
portion  of  its  range,  and  a  key  portion 
of  that  determination  is  whether  the 
threats  are  geographically  concentrated 
in  some  manner.  As  detailed  in  the 
threat  analysis  in  this  rule,  the  primary 
threat  to  the  wood  stork — habitat  loss, 
fragmentation,  and  modification — is  a 
relatively  uniform  threat  across  the 
species’  range. 

It  could  be  argued  that,  at  the  time  of 
listing,  the  threat  of  habitat  destruction 
and  fragmentation  to  the  U.S.  wood 
stork  DPS  at  one  time  was  concentrated 
in  south  Florida.  With  the  current 
habitat  regimes,  nesting  wood  storks 
have  persisted  in  south  Florida  with 
nesting  numbers  below  historic  counts 
but  also  varying  annually  from 
hundreds  to  several  thousand  in  many 
years  (Table  2).  Even  though  we  note 


above  that  no  concentration  of  threats 
currently  occurs  in  the  range  of  this 
DPS,  we  provide  here  more  detail  on 
south  Florida  to  determine  whether  it  is 
a  significant  portion  of  the  range  in  light 
of  the  emphasis  on  south  Florida  in  the 
wood  stork  recovery  plan. 

The  wood  storks  nesting  in  south 
Florida  (the  region  south  of  Lake 
Okeechobee  from  Lee  County  on  the 
west  coast  to  Palm  Beach  County  on  the 
east  coast,  and  the  Everglades  and  Big 
Cypress  systems)  now  represent 
approximately  25  percent  of  the 
breeding  wood  storks  in  the  United 
States  during  the  past  10  years  (Tables 
1  and  2).  Total  nesting  pairs  in  this 
region  have  been  variable,  but  showed 
a  general  pattern  of  decline  during  the 
1970s  and  remained  low  through  the 
mid-1980s.  However,  wood  stork 
nesting  increased  in  south  Florida  from 
the  mid-1990s  (an  average  of  400  to  500 
pairs)  to  a  high  of  5,816  pairs  in  2009. 

A  3-year  rimning  average  since  the  time 
of  listing  in  1984  ranges  from  457  to 
3,449  pairs,  with  considerable 
variability.  These  observed  fluctuations 
in  the  nesting  between  years  and  nesting 
sites  have  been  attributed  primarily  to 
variable  hydrologic  conditions  during 
the  nesting  season  and  timing  of  the 
nesting  season  (Crazier  and  Gawlik 
2003,  p.  1;  Crozier  and  Cook  2004,  pp. 
1-2;  Frederick  2012,  p.  44).  Frequent, 
heavy  rains  during  nesting  can  cause 
water  levels  to  increase  rapidly.  The 
abrupt  increases  in  water  levels  during 
nesting,  termed  reversals  (Crozier  and 
Gawlik  2003,  p.  1),  may  cause  late  nest 
initiation,  nest  abandonment,  re-nesting, 
and  poor  fledging  success. 

For  example,  optimal  foraging 
conditions  in  2006  resulted  in  high 
nesting  success,  but  the  2-year  drought 
that  followed  in  2007  and  2008  resulted 
in  no  nesting  success  in  the  Gorkscrew 
Sanctuary  rookery  (Lauritsen  2007,  p. 

11;  Lauritsen  2008,  p.  12).  However, 

2009  nesting  data  for  Gorkscrew 
Sanctuary  rookeries  noted  1,120  nests 
producing  2,570  nestlings  (Lauritsen 
2009,  p.  13).  Similar  rebounds  in 
nesting  activity  were  recorded  for  other 
south  Florida  rookeries  in  2009,  with 
possibly  tbe  largest  number  of  nest 
starts  since  1975,  estimated  at  about 
4,000  nests  throughout  the  Everglades 
and  Big  Gypress  Systems  (Newman 
2009,  p.  51)  and  a  total  of  5,816  nesting 
pairs  in  south  Florida  and  counts  of 
2,100  and  1,200  in  2011  and  2012, 
respectively  (Table  2).  Frederick  (2012, 
p.  44)  states  that  later  nesting  increases 
the  risk  of  mortality  of  nestlings  that 
have  not  fledged  prior  to  the  onset  of  the 
wet  season,  which  is  likely  the 
difference  between  the  south  Florida 
segment  of  the  population  being  a 


source  or  a  sink  to  the  wood  stork 
population. 

The  CERP  established  performance 
measures  and  related  goals  for  wood 
storks  and  other  wading  bird  species. 
Metrics  include  the  number  of  pairs  of 
nesting  wood  storks  and  the  location  of 
the  wood  stork  colonies.  The  timing  of 
nesting,  which  shifted  from  historical 
periods  of  November  through  December 
to  January  through  March,  is  also  a 
metric.  These  metrics  have  shown  some 
recent  positive  measures  in  Everglades 
restoration.  Restoration  models  predict 
that  the  return  of  natural  flows  and 
hydrologic  patterns  will  result  in  large, 
sustainable  breeding  wading  bird 
populations,  with  large  colonies  in  the 
coastal  zone  of  the  Everglades  and  a 
return  to  natural  timing  of  nesting,  with 
wood  stork  nest  initiation  in  November 
or  December.  Cook  and  Kobza  (2010,  p. 

2)  suggest  that  Everglades  National  Park 
may  be  more  attractive  to  nesting  birds 
in  recent  years  and  that  the  2009 
breeding  season  was  the  best  nesting 
year  in  south  Florida  since  the  1940s. 

The  2009-2010  nesting  year  did  show 
an  improvement  in  nest  timing  with 
wood  stork  nesting  in  January,  which  is 
earlier  than  previous  years,  but  still 
outside  the  nesting  onset  target  of 
November  to  December  (Newman  2009, 
p.  52;  Gottlieb  2010,  p.  42).  Cook  and 
Kobza  (2010,  p.  2)  report  a  general  shift 
of  colony  locations  to  the  coast  in  recent 
years.  Frederick  (2012,  p.  44)  also 
confirms  more  wood  storks  nesting  in 
coastal  colonies  and  an  increase  in  the 
number  of  wood  storks  nesting  in  the 
Everglades  since  1986;  however,  there 
appears  to  be  little  improvement  on  the 
timing  of  nesting  (Frederick  2012,  p. 

44). 

Although  the  variability  of  habitat 
conditions  affects  the  nesting  efforts  in 
south  Florida  and  at  times  total  failure 
of  a  colony  occurs  or  little  to  no  nesting, 
we  do  not  believe  such  variability  will 
cause  extirpation  of  wood  storks  in 
south  Florida.  Wood  storks  are  a  long- 
lived  species  that  demonstrate 
considerable  variation  in  population 
numbers  in  response  to  changing 
hydrological  conditions  (USFWS  1997, 
p.  10).  We  are  not  aware  of  any  other 
threat  within  this  portion  of  the  range 
that  would  act  synergistically  and 
heighten  mu  level  of  concern  for  the 
wood  stork  population.  Consequently, 
we  recognize  that  it  is  desirable  to 
improve  the  nesting  success  of  wood 
storks  in  south  Florida,  and  timing  of 
nest  initiation  appears  to  be  a  key  factor. 
However,  we  conclude  that  the  present 
level  of  habitat  threat,  when  combined 
with  the  restoration  efforts  of  CERP  and 
the  significant  number  of  wood  storks 
nesting  in  south  Florida  and  throughout 
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the  range,  is  not  of  a  magnitude  that 
leads  us  to  delineate  the  wood  storks  in 
and  around  south  Florida  as  being  more 
in  danger  of  extirpation  than  wood 
storks  breeding  in  central/north  Florida 
through  North  Carolina,  nor  as  being  a 
significant  portion  of  the  range  of  the 
U.S.  wood  stork  DPS. 

In  summary,  the  primary  threats  to 
the  U.S.  wood  stork  DPS  (habitat  loss, 
fragmentation,  and  modification)  are 
relatively  uniform  throughout  the  DPS’s 
range. 

A  growing  population  with  an 
expanding  distribution  provides  less 
risk  to  the  species  and  the  breeding 
range  extension  makes  them  less 
vulnerable  to  the  potential  threats.  We 
have  determined  that  none  of  the 
existing  or  potential  threats  currently 
place  the  U.S.  wood  stork  DPS  in  danger 
of  extinction  throughout  all  or  a 
significant  portion  of  its  range.  The  best 
available  information  indicates  the  U.S. 
wood  stork  DPS  is  likely  to  become  an 
endangered  species  within  the 
foreseeable  future  throughout  all  of  its 
range  due  to  the  impacts  of  habitat  loss, 
fragmentation,  and  modification.  Thus, 
the  U.S.  wood  stork  DPS  meets  the 
definition  of  a  threatened  species 
throughout  its  range. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  increases 
public  awareness  of  threats  to  the  U.S. 
breeding  population  of  the  wood  stork, 
and  promotes  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States,  and  for  recovery  planning  and 
implementation.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part  below. 

A  number  of  the  nesting  colonies  of 
the  U.S.  wood  stork  DPS  occur  on 
Federal  conservation  lands  and  are 
consequently  afforded  protection  from 
development  and  large-scale  habitat 
disturbance.  Wood  stork  colonies  also 
occur  on  a  variety  of  State-owned 
properties,  and  existing  State  and 
Federal  regulations  provide  protection 
on  these  sites.  A  significant  number  of 
wood  stork  colonies  occur  on  private 
lands,  and  through  conservation 
partnerships,  many  of  these  colonies  are 
protected  through  the  owners’ 
stewardship.  In  many  cases,  these 
partnerships  have  been  developed 


through  conservation  easements, 
wetland  restoration  projects,  and  other 
conservation  means.  The  fact  that  wood 
stork  habitat  is  primarily  wetlands  also 
assures  the  opportunity  for  conference 
or  consultation  on  most  projects  that 
occur  in  wood  stork  habitat  under  the 
authorities  described  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  the  U.S. 
breeding  population  of  the  wood  stork. 

If  a  Federal  action  may  affect  the  wood 
stork  or  its  habitat,  the  responsible 
Federal  agency  must  consult  with  the 
Service  to  ensure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  is  not  likely  to  jeopardize 
the  continued  existence  of  the  wood 
stork.  Federal  agency  actions  that  may 
require  consultation  with  us  include 
Corps’  involvement  in  projects  such  as 
residential  development,  mining 
operations,  construction  of  roads  and 
bridges,  or  dredging  that  requires 
dredge/fill  permits.  Protecting  and 
restoring  wetlands  that  wood  storks  are 
dependent  upon  through  the 
environmental  regulatory  review 
process  is  the  most  important  action 
that  Federal,  State,  and  local  regulatory 
agencies  can  undertake  and  is  key  to 
wood  stork  recovery. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  endangered  and  threatened 
wildlife.  As  such,  these  prohibitions 
would  be  applicable  to  the  wood  stork. 
These  prohibitions,  under  50  CFR  17.21 
(17.31  for  threatened  wildlife  species), 
make  it  illegal  for  any  person  subject  to 
the  jurisdiction  of  the  U.S.  to  “take” 
(including  to  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
collect,  or  to  attempt  any  of  these) 
within  the  United  States  or  upon  the 
high  seas,  import  or  export,  deliver, 
receive,  carry,  transport,  or  ship  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  or  to 
sell  or  offer  for  sale  in  interstate  or 
foreign  commerce,  any  endangered 
wildlife  species.  It  also  is  illegal  to 
possess,  sell,  deliver,  carry,  transport,  or 
ship  any  such  wildlife  that  has  been 
taken  in  violation  of  the  Act.  Certain 
exceptions  apply  to  agents  of  the 
Service  and  State  conservation  agencies. 

We  may  issue  permits  to  carry  out 
otherwise  prohibited  activities 
involving  threatened  wildlife  species 
under  certain  circumstances. 
Regulations  governing  permits  are 
codified  at  §  17.32  for  threatened 
species.  Such  permits  are  available  for 
scientific  purposes,  to  enhance  the 
propagation  or  survival  of  the  species 
and  for  incidental  takes  in  the  course  of 


otherwise  lawful  activities.  For 
threatened  species,  permits  are  also 
available  for  zoological  exhibition, 
educational  purposes,  and  special 
purposes  consistent  with  the  purposes 
of  the  Act. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  of  the  Act  should  be  directed 
to  the  U.S.  Fish  and  Wildlife  Service, 
North  Florida  Ecological  Services  Field 
Office  (see  FOR  FURTHER  INFORMATION 
CONTACT  section).  Requests  for  copies  of 
the  regulations  regarding  listed  species 
and  inquiries  about  prohibitions  and 
permits  may  be  addressed  to  the  U.S. 

Fish  and  Wildlife  Service,  Ecological 
Services  Division,  1875  Century 
Boulevard,  Suite  200,  Atlanta,  GA  30345 
(telephone  404-679-7313,  facsimile 
404-679-7081). 

Effects  of  This  Rule 

This  final  rule  revises  50  CFR  17.11(h) 
to  reclassify  the  U.S.  wood  stork  DPS 
from  endangered  to  threatened  on  the 
List  of  Endangered  and  Threatened 
Wildlife.  This  rule  formally  recognizes 
that  the  U.S.  wood  stork  DPS  is  no 
longer  in  danger  of  extinction 
throughout  all  or  a  significant  portion  of 
its  range.  This  reclassification  does  not 
significantly  change  the  protections 
afforded  this  species  under  the  Act. 
Based  on  new  information  about  the 
range  of  the  U.S.  wood  stork  DPS  and 
where  nesting  is  now  occurring,  this 
rule  also  revises  50  CFR  17.11(h)  to 
reflect  that  the  U.S.  wood  stork  is  a  DPS 
and  the  range  of  the  U.S.  wood  stork 
DPS  has  expanded  from  Alabama, 
Florida,  Georgia,  and  South  Carolina  to 
also  include  North  Carolina  and 
Mississippi  (see  Distinct  Vertebrate 
Population  Segment  Analysis  section). 

The  regulatory  protections  of  section 
9  and  section  7  of  the  Act  will  remain 
in  place  for  the  wood  stork.  Anyone 
taking,  attempting  to  take,  or  otherwise 
possessing  a  wood  stork,  or  parts 
thereof,  in  violation  of  section  9  of  the 
Act  is  subject  to  a  penalty  under  section 
1 1  of  the  Act.  Pursuant  to  section  7  of 
the  Act,  all  Federal  agencies  must 
ensure  that  any  actions  they  authorize, 
fund,  or  carry  out  are  not  likely  to 
jeopardize  the  continued  existence  of 
the  U.S.  wood  stork  DPS. 

Recovery  actions  directed  at  the  wood 
stork  will  continue  to  be  implemented 
as  outlined  in  the  recovery  plan  (Service 
1997).  Highest  priority  recovery  actions 
include:  (1)  Locate  nesting  habitat;  (2) 
locate  roosting  and  foraging  habitat;  (3) 
inform  landowners;  (4)  protect  (nesting) 
sites  from  disturbance;  (5)  use  existing 
regulatory  mechanisms  to  protect 
habitat;  and  (6)  monitor  nesting  and 
productivity  of  stork  populations. 
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Finalization  of  this  rule  does  not 
constitute  an  irreversible  commitment 
on  our  part.  Reclassification  of  the  U.S. 
wood  stork  DPS  from  threatened  status 
to  endangered  status  could  occur  if 
changes  occm  in  management, 
population  status,  or  habitat,  or  if  other 
factors  detrimentally  affect  the  DPS  or 
increase  threats  to  the  species’  survival. 
Such  a  reclassification  would  require 
another  rulemaking. 

Required  Determinations 

Paperwork  Reduction  Act  of  1 995 

This  rule  does  not  contain  any  new 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.). 
This  rule  will  not  impose  recordkeeping 
or  reporting  requirements  on  State  or 
local  governments,  individuals, 
busines.ses,  or  organizations.  An  agency 
may  not  conduct  or  sponsor,  and  a 
])orson  is  not  roquinid  to  respond  to,  ii 
collection  of  information  iinle.ss  it 
dis])lays  a  currently  valid  OMB  control 
nninher. 

National  Hnviraninanlal  Policy  Act 

We  have  delennined  that  we  do  not 
iHted  lo  pnipare  an  (niviroinnental 
assessment  or  environmental  impact 
statcmient,  as  defimsl  in  tin;  National 
I'invironmental  Policy  Act  of  tUlitl  (43 


U.S.C  4321  et  seq.),  in  connection  with 
regulations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25,  1983  (48  FR 
49244). 

Government-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President’s 
memorandum  of  April  29,  1994, 
“Government-to-Government  Relations 
with  Native  American  Tribal 
Governments’’  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior  Manual  Chapter  512  DM  2,  we 
have  considered  possible  effects  on  and 
have  notified  the  Native  American 
Tribes  within  the  range  of  the  U.S. 
breeding  population  of  the  wood  stork 
about  this  rule.  They  have  been  advised 
through  a  written  informational  mailing 
from  the  Service.  If  future  activities 
residting  from  this  rule  may  affect  Tribal 
resources,  a  Plan  of  Goo])eration  will  bo 
d(!V(!loj)od  with  the  affect od  Tribe  or 
Trib(!s. 
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I  lisloric  rangj) 


Vorlebralo  popu¬ 
lation  wtioro  on- 
(lanporofl  or 
throatonod 


Status 


HIHDS 


Stork,  wood 


Mycteria  ameri- 
cana. 


U  S  A.  (CA,  AZ, 
TX,  to  Caro- 
linas),  Mexico, 
C. and  S. 
America. 


U  S  A.  (AL,  FL, 
GA,  MS,  NC, 
SC). 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

We  amend  part  17,  subchapter  B  of 
chapter  I,  title  50  of  the  Gode  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  road  as  follows; 

Authority;  18  U.S.C.  13(i1-14()7:  18  U.S.C. 
1531-1.544;  18  U.S.C.  4201-4245;  uiiloss 
othorwiso  iiolod. 

■  2.  Anumd  1  7.1 1(b)  by  revising  the 
(iiilry  for  “.Stork,  wood”  under  “BIKD.S” 
in  the  List  of  Emliingered  and 
I'hrealened  Wildlife  to  read  as  billows: 

§17.11  Endangered  and  threatened 
wildlife. 


(h)  *  *  * 


When  lisled 


Crilical 

haliilal 


Sjiecial  rules 


142,  837  NA  NA 


Date:  May  23,  2014. 

Daniel  M.  Ashe, 

Director,  U.S.  Fish  and  Wildlife  Service. 
|FR  Doc.  2014-14761  Filed  6-27-14;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 
31  CFR  Part  537 

Burmese  Sanctions  Regulations 

AGENCY:  Ollice  ol  I’oreigii  Asscsls 
( ionirol,  'I'niasiiry. 
action:  I'inal  rule. 

SUMMARY:  'I'lie  I leparlineiit  ol  IIk; 
'I'reasiii'v’s  Oliiec!  ol  l■'o^!ign  A.ssiils 
( ioiii  rol  (( )I''A( '.)  is  aiiKuiding  and 
niissiiing  in  llnnr  enlirely  the  nnrnuj.se 
Sanctions  Kegnlalions  lo  iinplenient 
l';x<!(:nliv(!  ( )rd(!r  1344H  olOcloher  IH, 
2007,  “Hlocking  l’ro|)erly  and 
I’roliibiting  Clerlain  Transactions  Related 
to  Mnrina,”  I'ixecntive  Order  134f>4  (d 
April  30,  2008,  “Blocking  Property  and 
Prohibiting  Ciiirtain  Transactions  Related 
to  Burma,”  Kxijcutive  Order  13()10  of 
July  11,  2012,  “Blocking  Property  of 
I’ersons  Threatening  the  Peace,  Security, 
or  Stability  of  Burma,”  and  Executive 
Order  13651  of  August  6,  2013, 
“Prohibiting  Certain  Imports  of  Burmese 
Jadeite  and  Rubies.” 

DATES:  Effective:  ]une  30,  2014. 

FOR  FURTHER  INFORMATION  CONTACT: 
Assistant  Director  for  Licensing,  tel.: 
202-622-2480,  Assistant  Director  for 
Policy,  tel.:  202-622-2746,  Assistant 
Director  for  Regulatory  Affairs,  tel.:  202- 
622-4855,  Assistant  Director  for 
Sanctions  Compliance  &  Evaluation, 
tel.:  202-622-2490,  Office  of  Foreign 
Assets  Control,  or  Chief  Counsel 
(Foreign  Assets  Control),  tel.:  202-622- 
2410,  Office  of  the  General  Counsel, 
Department  of  the  Treasury  (not  toll  free 
numbers). 

SUPPLEMENTARY  INFORMATION: 

Electronic  and  Facsimile  Availability 

This  document  and  additional 
information  concerning  OFAC  are 
available  from  OFAC’s  Web  site  [www. 
treasury.gov/ofac).  Certain  general 
information  pertaining  to  OFAC’s 
sanctions  programs  also  is  available  via 
facsimile  through  a  24-hour  fax-on- 
demand  service,  tel.:  202-622-0077. 

Background 

On  May  20,  1997,  the  President  issued 
Executive  Order  13047  (62  FR  28301, 
May  22,  1997)  (E.O.  13047),  determining 
that  the  Government  of  Burma,  then 
ruled  by  a  military  junta,  had  committed 
large-scale  repression  of  the  democratic 
opposition  in  Burma  and  declaring  a 
national  emergency  to  deal  with  the 
unusual  and  extraordinary  threat  ])osed 
hy  the  actions  and  j)olicies  of  that 
government.  E.O.  13047,  is.siKid  under 
the  authority  of,  inter  alia,  section  570 


of  the  Foreign  Operations,  I'ixport 
Financing,  and  Related  Programs 
A|)|)roprialinns  Act,  1997  (Pnb.  L.  104- 
208)  (section  570),  and  the  International 
Eni(!rg(!n{:y  I'lconomic  Powms  Acl  (.50 
D.S.C.  1701-1706)  (Ildd'A),  prohibits 
new  inv(;stment  in  Burma  l)y  a  I  I..S. 

|)(!rson  and  any  facililation  by  a  I  )..S. 
pmson  ol  new  invest meni  in  Burma  by 
a  foreign  |)erson.  Section  570  |)rovides 
the  President  with  the  anthority  lo 
waive  the  new  investment  prohibition 
in  that  section  in  the  national  .secnrily 
inl(!r(!sls  of  lh(!  United  Slates. 

On  )nly  28,  2003,  the  Presidcml  sigiuid 
into  law  tin;  Bnrme.si!  Freedom  and 
I  lemocracy  Acl  of  2003  (Pid).  L.  108-(>1) 
(BFI)A)  to  fnriher  .sanction  the  military 
jimla  then  riding  Burma.  The  BFDA 
reipiired  the  inpiosition,  snhjeci  to 
annual  renewal,  of  a  ban  on  the 
im])ortation  into  the  United  States  of 
any  article  that  is  a  product  of  Burma. 

To  implement  the  BFDA  and  to  take 
additional  steps  with  respect  to  the 
national  emergency  declared  in  E.O. 
13047,  the  President  issued  Executive 
Order  13310  (68  FR  44853,  July  30, 

2003)  (E.O.  13310),  also  on  July  28, 

2003.  E.O.  13310  blocks,  with  certain 
exceptions,  all  property  and  interests  in 
property  of  the  persons  listed  in  its 
Annex  and  persons  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State, 
to  meet  the  criteria  set  forth  in  E.O. 
13310.  E.O.  13310  also  prohibits  the 
exportation  or  reexportation  to  Burma  of 
financial  services  from  the  United  States 
or  by  a  U.S.  person,  except  as  exempted, 
licensed,  or  authorized.  While  E.O. 

13310  also  prohibited  the  importation 
into  the  United  States  of  any  article  that 
is  a  product  of  Burma,  that  prohibition 
has  been  revoked,  as  discussed  in  more 
detail  below. 

On  October  18,  2007,  the  President 
issued  Executive  Order  13448  (72  FR 
60223,  October  23,  2007)  (E.O.  13448), 
expanding  the  scope  of  the  national 
emergency  declared  in  E.O.  13047  and 
blocking,  with  certain  exceptions,  all 
property  and  interests  in  property  of  the 
persons  listed  in  the  Annex  to  E.O. 

13448  and  persons  determined  by  the 
Secretary  of  the  Treasury,  after 
consultation  with  the  Secretary  of  State, 
to  meet  the  criteria  set  forth  in  E.O. 
13448. 

In  order  to  take  additional  steps  with 
respect  to  the  national  emergency 
declared  in  E.O.  13047  and  expanded  in 
E.O.  13448,  the  President  issued 
Executive  Order  13464  (73  FR  24491, 
May  2,  2008)  (E.O.  13464)  on  April  30, 
2008.  E.O.  13464  blocks  all  property  and 
interests  in  jirojierty  of  tbe  jiersons 
listed  in  its  Annex  and  jiersons 
determined  by  the  Secretary  ol  the 


Treasury,  after  consnital ion  with  the 
Secretary  of  .Stall!,  lo  miiel  llie  criliii  ia 
.set  forth  in  !'!.( ).  1 34()4. 

On  July  29,  2008,  Ihi!  President  sij'.ned 
into  law  tlie  Tom  l.antos  Block  Bnrmesi! 
jADI'i  (Innia’s  Anti  Democratic  I'iifoits) 

Acl  of  2008  (Pnb.  I.,  I  10  286)  (lADf; 

Acl),  which,  among  other  things, 
imjioses  mandatory  blocking  and 
financial  .sanctions  on  certain  catiigories 
of  |)ersons  described  in  the  lADI'!  Acl. 

'I'he  |AI)f;  Acl  also  amended  the  BFDA 
to  reijuire  a  jirohibil ion  on  the 
ini|)ortation  into  the  I  Iniled  .Slates  of 
j.'ideite  or  rubies  mined  or  extracted 
from  Burma  and  art icies  of  jewelry 
containing  sncli  jadeite  or  rubies  and 
the  im|)osition  of  certain  conditions  on 
the  imjiortation  into  the  United  .Statiis  of 
jadeili!  or  rubies  inimsd  or  extracted 
from  a  country  other  than  Burma  and 
articles  of  jewelry  containing  such 
jadeite  or  rubies.  Tlu;  imjiortation 
jirovisions  of  the  BFDA,  as  amended  by 
the  JADE  Act,  reijuirod  annual  renewal, 
which  did  not  occur  in  2013. 

On  July  11, 2012,  the  President  issued 
Executive  Order  13619  (77  FR  41243, 

July  13,  2012)  (E.O.  13619),  modifying 
the  scope  of  the  national  emergency 
declared  in  E.O.  13047  and  blocking  all 
property  and  interests  in  property  of 
persons  determined  by  the  Secretary  of 
the  Treasury,  in  consultation  with  or  at 
the  recommendation  of  the  Secretary  of 
State,  to  meet  the  criteria  set  forth  in 
E.O.  13619. 

Also  on  July  11,  2012,  in  response  to 
historic  reforms  in  Burma,  the  U.S. 
Government  took  a  number  of  steps  to 
authorize  new  U.S.  investment  in 
Burma  and  the  exportation  or 
reexportation  of  U.S.  financial  services 
to  Burma.  OFAC  issued  and  made 
available  on  its  Web  site  a  general 
license  authorizing  the  exportation  or 
reexportation  of  financial  services  to 
Brnma  from  the  United  States  or  by  a 
U.S.  person,  subject  to  certain 
limitations.  The  Department  of  State, 
pursuant  to  a  delegation  of  authority 
from  the  President,  waived  the  ban  on 
new  U.S.  investment  in  Burma  set  forth 
in  section  570.  Consistent  with  this 
waiver,  OFAC  issued  and  made 
available  on  its  Web  site  a  general 
license  authorizing  new  investment  in 
Burma,  subject  to  certain  limitations 
and  requirements. 

The  Department  of  State,  pursuant  to 
a  delegation  of  authority  from  the 
President,  subsequently  waived  the 
imjiortation  jirohibitions  .set  forth  in 
.section  3(a)  of  the  BFDA.  Consistent 
with  this  waiver,  on  November  16,  2012, 
OFAC  i.ssued  and  made  available  on  its 
Web  site  a  general  license  authorizing 
the  imjiortation  into  the  United  .States  of 
any  artich;  that  is  a  jirodnct  of  Burma, 


Krj;isl»!r  /  Vol.  7‘),  No.  I  Zf)  /  Moiulay,  jiiiM!  !$(),  2014  /  Kolos  and  Ko^olalions 


:{7107 


.siihjoct  locciiaiii  I iniilal ions.  Tliis 
f’oiKM'al  li(:(!iis(!  did  not  ant liori/.(!  tin; 
iiM|)(irtation  into  tin;  I  Ini  Inc  I  Slahts  ol 
jadnitt!  and  rnliins  and  of  art  id (!S  of 
jowdi'Y  containiii);  llinin,  which 
continnod  to  Im;  proliihihtd. 

( )n  I'ohmai  V  22,  201 .1,  ( )I''A(  1  is.siKjd 
and  inado  availahin  on  il.s  Wtdi  .site  a 
I'cnnral  liccnisn  ant  hoi  i/.i  ny,  I  I..S.  |)nrson.s 
to  conduct  nio.st  t lansact ions,  inclndiii}', 
oponinj’,  and  inaintainiii).',  accounts  and 
condnctiii);  othni  financial  services 
involving  four  ol  Itin  nia’s  major 
financial  institutions  included  on 
( )I''A(  i’s  .S|)(!cially  Designated  Nationals 
and  lilocked  1‘ersons  List  (,SI)N  List): 
Asiata'een  I )evelo|nnent  Itank, 
Ayeyarwady  dank,  Myanma  I'iconomic 
dank,  and  Myanma  Investinmit  and 
( lommercial  dank. 

On  August  (),  2012,  in  light  of  the 
expiration  oi  the  dKDA  importation  han, 
as  anumded  by  the  )AI)K  Ac;l,  tla; 
dresidont  i.ssiiod  Executive  Ordesr  12051 
(70  FR  48792,  August  9,  2012)  (E.O. 
12051)  revoking  the  provisions  of  E.O. 
13210  implementing  the  broad  ban  on 
importation  of  products  of  Burma. 
However,  due  to  continuing  concerns, 
including  with  respect  to  labor  and 
liuman  rights  in  specific  sectors,  E.O. 
13651  reinstates  the  prohibition  that 
was  originally  imposed  by  the  JADE  Act 
amendments  to  the  BFDA  on  the 
importation  into  the  United  States  of 
any  jadeite  or  rubies  mined  or  extracted 
from  Burma  and  any  articles  of  jewelry 
containing  jadeite  or  rubies  mined  or 
extracted  from  Burma.  Also  in  E.O. 
13651,  the  President,  pursuant  to 
Section  5(i)  of  the  JADE  Act,  waived  the 
blocking  and  financial  sanctions 
provisions  of  Section  5(b)  of  the  JADE 
Act.  Except  as  authorized  by  or  exempt 
from  the  Burmese  Sanctions 
Regulations,  31  CFR  part  537  (the 
“Regulations”),  transactions  involving 
persons  whose  property  and  interests  in 
property  are  blocked  pursuant  to  E.O. 
13310,  E.O.  13448,  E.O.  13464,  or  E.O. 
13619  continue  to  be  prohibited 
pursuant  to  the  Regulations. 

The  Regulations,  originally  issued  in 
1998  to  implement  E.O.  13047,  were 
amended  and  reissued  in  their  entirety 
in  2005  to  implement  E.O.  13310.  OFAC 
now  is  further  amending  the 
Regulations  to  implement  E.O.  13448, 
E.O.  13464,  E.O.  13619,  and  E.O.  13651. 
Due  to  the  extensive  nature  of  these 
amendments,  Ob' AC  is  again  reissuing 
the  Regulations  in  their  entirety. 

Subpart  A  of  the  Regulations  clarifies 
the  relation  of  this  part  to  other  laws 
and  regulations.  Subjiart  B  of  the 
R(!gulatious  im])lemeuts  the 
|)rohibitious  contained  in  I'i.O.  12047, 
l-i.O.  12210,  IvO.  1.2448,  l-.O.  12464,  I'i.O. 
12()19,  and  !■;.( ).  12651.  .Section 


5.27.20 1  (a )(  I )  blocks,  wil li  certain 
exceptions,  all  pro|)erly  and  inleriisls  in 
|)i(i|>erly  Ibat  are  in  llie  I  Iniled  .States, 

Ibal  come  wilbin  the  llniled  .Slalits,  or 
Ibat  aie  oi  come  wilbin  the  possession 
OI  control  ol  any  I  Iniled  .Slates  person, 
including,  any  foreign  branch,  of:  (  I ) 

Any  person  listed  in  Ibe  Annexes  to 
E.().  12210,  I'.O.  I. 2/1^8,  or  !•;.( ).  12464; 
and  (2)  any  |ierson  determined  by  Ibe 
.S(!ci»!lary  ol  I  be  rreasnry,  in 
consultation  witli  I  be  .Secretary  ol  .Slate, 
to  meet  the  criteria  .set  forth  in  any  of 
those  I'ixecnIive  ordms.  .Section 
527.201(a)(2)  blocks,  willi  cciilain 
except  ions,  all  pro|)ei  ly  and  interests  in 
pro|)erty  ol  any  person  determined  by 
Ibe  .Secretary  of  llie  Treasury,  in 
consultation  with  oral  the 
recommendation  of  tlie  .Secretary  of 
.Stale,  to  meet  Ibe  criteria  .sril  fortli  in 
E.O.  12619.  Persons  listed  in  llu; 

Annox(!.s  to  I'i.O.  12210,  I'i.O.  12448,  or 
E.O.  12464,  designated  by  or  under  tlu! 
authority  of  the  Secretary  of  the 
'I’reasury  pur.suant  to  E.().  13310,  E.O. 
13448,  E.O.  13464,  or  E.O.  13619,  or 
otherwi.se  subject  to  the  blocking 
provisions  of  these  authorities  are 
referred  to  throughout  the  Regulations 
as  “persons  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §  537.201(a).”  The  names  of 
persons  listed  in  the  Annexes  to  E.O. 
13310,  E.O.  13448,  or  E.O. 13464  or 
designated  pursuant  to  E.O.  13310,  E.O. 
13448,  E.O.  13464,  or  E.O.  13619  are 
published  on  the  SDN  List,  which  is 
accessible  through  the  following  page 
on  OFAC’s  Web  site:  www.treasury.gov/ 
sdn. 

Section  537.202  of  subpart  B  prohibits 
the  exportation  or  reexportation  of 
financial  services  to  Burma  from  the 
United  States  or  by  a  U.S.  person, 
wherever  located.  Note,  however,  that 
new  section  537.529  contains  a  general 
license  authorizing  the  exportation  or 
reexportation  of  financial  services  to 
Burma,  subject  to  certain  limitations. 

Section  537.203  of  subpart  B  prohibits 
the  importation  into  the  United  States  of 
any  jadeite  or  rubies  mined  or  extracted 
from  Burma  and  any  articles  of  jewelry 
containing  jadeite  or  rubies  mined  or 
extracted  from  Burma. 

Section  537.204  of  subpart  B  prohibits 
new  investment  in  Burma.  Note, 
however,  that  new  section  537.530 
contains  a  general  license  authorizing 
new  inve.stment  in  Burma  by  U.S. 
persons,  siibject  to  certain  limitations 
and  requirements. 

Section  537.205  of  sidipart  B  prohibits 
any  approval,  financing,  facilitation,  or 
guaranteii  by  a  ll.,S.  pcirson,  wlninwer 
located,  of  a  foreign  person’s  transaction 
where  llie  tran.saction  would  be 
proliibiled  by  section  527.202  or 


5.27.204  of  Ibis  part  il  |)eriormed  by  a 
I  I..S.  person  or  wilbin  the  I  Iniliul  .States. 
.Section  5.27.2.0li  piobibils  any 
tiansaction  by  a  I  I..S.  peison  or  wilbin 
the  I  Iniled  .States  lliat  evades  or  avoids, 
lias  I  lie  piirpo.se  ol  evading,  or  avoiding,, 
causes  a  violation  of,  or  attempts  to 
violate  any  of  the  prohibitions  set  forlli 
ill  the  Kegiilal ions,  and  any  conspiracy 
loriiied  to  violate  such  iiidliibitions. 

.Sections  527.207  ami  527.208  of 
snbpart  It  detail  the  effect  ol  Iranslers  of 
blocked  properly  in  violation  ol  the 
Kegiilations  and  .set  iortli  the 
re(|nirenieiil  to  bold  blocked  fiimls,  sneb 
as  ciirrency,  bank  deposits,  or  li(|iiidated 
financial  obligations,  in  blocked 
interest-bearing  accounts.  .Section 
5.27.209  provides  tliat  all  ex|ien.ses 
incident  to  the  maintenance  of  blocked 
physical  pro|)erty  shall  be  the 
resjMmsibility  of  the  owners  or  ojieralors 
of  sucli  property,  and  that  such 
expen.ses  sliall  not  be  met  from  blocked 
funds,  unless  otherwise  authorized.  The 
.section  further  provides  that  blocked 
property  may,  in  Ok'AU’s  discretion,  be 
.sold  or  liquidated  and  the  net  proceeds 
placed  in  a  blocked  interest-bearing 
account  in  the  name  of  the  owner  of  the 
property. 

Exemptions  from  certain  prohibitions 
contained  in  the  Regulations  are  set 
forth  in  section  537.210  of  subpart  B, 
including,  pursuant  to  E.O.  13619,  a 
new  exemption  for  the  official  business 
of  the  U.S.  Government. 

Subpart  C  defines  key  terms  used 
throughout  the  Regulations,  and  subpart 
D  contains  interpretive  sections 
regarding  the  Regulations.  Section 
537.416  of  subpart  D  explains  that  the 
property  and  interests  in  property  of  an 
entity  are  blocked  if  the  entity  is  50 
percent  or  more  owned  by  a  person 
whose  property  and  interests  in 
property  are  blocked,  whether  or  not  the 
name  of  the  entity  is  incorporated  into 
the  SDN  List. 

Transactions  otherwise  prohibited 
under  the  Regulations  but  found  to  be 
consistent  with  U.S.  policy  may  be 
authorized  by  one  of  the  general 
licenses  contained  in  subpart  E  of  the 
Regulations  or  by  a  specific  license 
issued  pursuant  to  the  procedures 
described  in  subpart  E  of  31  CFR  part 
501.  Subpart  E  of  the  Regulations  also 
contains  certain  statements  of  specific 
licensing  policy.  Several  sections  in 
subpart  E  of  the  Regulations  have  been 
removed  and  reserved.  In  some  cases 
activities  previously  authorized  in  those 
.sections,  including  certain  importations, 
are  no  longer  prohibited,  lit  other  cases, 
iucludiug  certain  financial  transactions, 
the  current  licensing  policy  is  now 
reflected  in  new  .sections  527.529  and 
5:t7.5;i1,  wbicli  antliorize  tlie 
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exportation  or  reexportation  of  financial 
services  to  Burma  and  certain 
transactions  involving  financial 
institutions  included  on  the  SDN  List, 
respectively.  In  light  of  the  new  general 
licenses  authorizing  the  exportation  or 
reexportation  of  financial  services  to 
Emma  and  certain  transactions 
involving  financial  institutions  included 
on  the  SDN  List,  the  general  license 
formerly  found  in  section  537.525, 
which  broadly  authorized  transactions, 
including  with  persons  whose  property 
or  interests  in  property  are  blocked 
pursuant  to  section  537.201(a),  by  U.S. 
citizens  permanently  residing  in  Burma, 
has  been  removed. 

Subpart  F  of  the  Regulations  refers  to 
subpart  C  of  part  501  for  applicable 
recordkeeping  and  reporting 
requirements.  Subpart  G  describes  the 
civil  and  criminal  penalties  applicable 
to  violations  of  the  Regulations,  as  well 
as  the  procedures  governing  the 
potential  imposition  of  a  civil  monetary 
penalty.  Subpart  G  also  refers  to 
Appendix  A  of  part  501  for  a  more 
complete  description  of  these 
procedures. 

Subpart  H  of  the  Regulations  refers  to 
subpart  E  of  part  501  for  applicable 
provisions  relating  to  admini.strative 
procedures  and  contains  a  delegation  of 
authority  by  the  Secretary  of  the 
'I'reasury.  Sid)part  1  .sets  fortli  a 
l’a])erwork  Reduction  Act  notice;. 

Fiihlic  Ihirlicipiilion 

B(;(:anse  tlx;  Kegnlalions  involve  a 
ioreign  allairs  iiinclion,  tlx;  pinvisions 
ol  I'ixecnt i vi;  ( )r(l(;r  I  and  tlx; 

Adiiiini.siral  ivt;  I ’n  teed  ore  Act  (!)  1 1.S.t !. 
!)!)!l)  ii;(|uii  iiig,  notice  ol  pi  opo.sed 
inleniakiog,  o|)|)oi't  on  it  y  for  pohlie. 

|>ai  licipatioo,  aixl  delay  in  idhx.live  <lale 
aie  ina|)|)li(.alile.  Itei.aose  no  oolx.e  ol 
|)io|io;>ed  1 1  denial'  i  eg  ia  leq  lined  I  in  lliiii 
Mile,  die  Kegidaloiy  I' lex  ilii  1 1 1  y  Ai  I  |'i 
M  !>  (  .  (lO  I  I)  I  1'. I  doea  iiiil  a|i|il  y 

I'liltei  woi  k  Keiliif  lion  Act 

I  lie  1  iilleclioiin  III  iidin  iiiiilioii  lelaled 
III  llie  It  e)>  I  dal  II  inn  aie  i  nnlained  in  I  I 
(.I'lt  |iail  Mil  1 1  lie  "lte|  II II 1 1  Ilf’, 

I’liii  ediiien  iiiiil  i’eniillien  Itef’idal  iiinn"| 
rninnani  In  llie  l’a|iei  win  t  Itedni  liini 
Al  l  III  lOO'i  (’M  I  I,;.  ( I'lir/),  llnme 
I  iillecliini':  ol  iiiloi  iiial  ion  liiive  lieen 
a|i|noved  liy  llie  (  )liice  ol  Manaf>,eiiieiil 
and  lindf’el  n nder  i .onl i ol  iininliei  llill!i 
(IKid.  An  af’ixx  y  may  mil  comlncl  or 
.':|ionsoi,  and  a  person  is  not  re(|nired  In 
icspond  to,  a  colli’ction  ol  inlormalion 
unless  tlx;  col l(;(:l ion  of  iidormation 
dis|ilaysa  valid  coidrol  nnmli(;r. 

List  of  Subjecls  in  31  GKK  Part  537 

Administrative  jeractice;  and 
j)roc(;dure.  Banks,  Banking,  Blocking  of 


assets,  Burma,  Credit,  Exportation, 
Exports,  Foreign  trade.  Importation, 
Imports,  Investments,  Jadeite,  Loans, 
New  investment.  Penalties,  Reporting 
and  recordkeeping  requirements, 

Rubies,  Securities,  Services,  Specially 
Designated  Nationals. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  of  the 
Treasury’s  Office  of  Foreign  Assets 
Control  revises  part  537  of  31  CFR 
chapter  V  to  read  as  follows: 

PART  537— BURMESE  SANCTIONS 
REGULATIONS 

Subpart  A — Relation  of  This  Part  to  Other 
Laws  and  Reguiations 

537.101  Relation  of  this  part  to  other  laws 
and  regulations. 

Subpart  B — Prohibitions 

537.201  Prohibited  transactions  involving 
blocked  property. 

537.202  Prohibited  exportation  or 
reexportation  of  financial  services  to 
Burma. 

537.203  Prohibited  importation  of  Burmese 
jadeite  and  rubies  into  the  United  States. 

537.204  Prohibited  new  investment  in 
Burma. 

537.205  Prohibited  facilitation. 

537.206  Evasions;  attempts;  causing 
violations;  conspiracies. 

537.207  Effect  of  transfers  violating  the 
jmivisions  of  this  jiart. 

537.206  Holding  oi  funds  in  interest- 
bearing  accounts;  investment  and 
reinvestment. 

5;i7.2(l0  I'ixjienses  ol  inainlaiiiiiig  blocked 
|iliysi(:al  |ii'0|ierty;  li(|iiiilation  ol  blocked 
|iro|iei  ly. 

!i:i7.2l(l  l'!xeiii|il  Iraiisaclioiis. 

Subpart  C  General  Detlnltlonu 
!i!l'/  !t(l(l  A  |i|il  iciilii  I  il  y  III  del  1  nil  ions 
111'/  !tl)l  llliii led  III  I  iiiiiil,  bliii  led  |iiii|ieily 
'I't'/  III'.'.  I'!i  iiiiiiiiiii  develii|iiiieiil  III 
leiiiiiiii  III)  liii  iiliiil  III  lliiiiiiii 
'l  l'/  10  I  I'.llei  1 1  ve  diile 

'.17  101  I'.iiniv 

'•17  lO'i  1.  x  I II  II  1  III  II  III  III  I  lie  X  I II II I  III  II  III  III 
1 1  inn  II  III  I  Mil  V II  lilt  III  I  III  I  Mill 

'll/  lOli  I'll!  nil’ll  |iiii  Mill 

'i  17  10/  I  .1 1 VIII  iiiiiiiii I  III  lliiiiiiii 

'll/  Kill  I II  II  II  mill  II  III  I II  III  liii  mill  iiiiiiil 
miiliii  mill 
'i  17  100  liilniiinl 

'll/  III!  1 .11  HUM  III,  I’ll  I II 1 1 II I  mill  M|  nn  I  In 
'•1/  III  I  lew  III vii’itiinnil 

'll'/  I  r.’  I  II  111)11 1  Mill  imiiuilii  I  iml  il  V  III  I  III!  inn 

'i  17  I  I  I  I'l'iMin 

'l  l'/  I  I  '1  I  XiiMii  veil  I 

'CI7  ;il'i  I 'i  1 1|  nil  I  y ,  |iiii|iiiily  inliiiii!;l 

ICI7/llli  IteMiini  es  lui  nlnil  in  Itinniii 

Ii!r/.'II7  liiiii.slei 

!.:r/.:illt  l  lulled  .'ilnles. 

[cl  7.6  I  0  I  I..S.  de  I  nisi  lory  insi  iliil  ion. 
!i;i7.;t7.0  I  l.!c  linaiicial  insliliilioii. 

5:17. .'17, 1  llniled  .Slates  person;  II..S.  person. 
5:i7.:i72  1I..S.  registered  broker  or  dealer  in 

.securities. 

5,'t7.:i23  U.S.  n;gisler(!d  inomiy  traiisinilter. 

537.324  ladeitc;. 

537.325  Kubie.s. 


537.326  Articles  of  jewelry  containing 
jadeite  or  rubies. 

537.327  Financial,  material,  or 
technological  support. 

537.328  OFAC. 

Subpart  D— Interpretations 

537.401  Reference  to  amended  sections. 

537.402  Effect  of  amendment. 

537.403  Termination  and  acquisition  of  an 
interest  in  blocked  property. 

537.404  Transactions  ordinarily  incident  to 
a  licensed  transaction. 

537.405  Provision  of  services. 

537.406  Offshore  transactions  involving 
blocked  property. 

537.407  Payments  from  blocked  accounts  to 
satisfy  obligations  prohibited. 

537.408  Setoffs  prohibited. 

537.409  Activities  under  pre-May  21,  1997 
agreements. 

537.410  Contracts  and  subcontracts 
regarding  economic  development  of 
resources  in  Burma. 

537.411  [Reserved] 

537.412  Investments  in  entities  involved  in 
economic  development  projects  in 
Burma. 

537.413  [Reserved] 

537.414  Charitable  contributions. 

537.415  Credit  extended  and  cards  issued 
by  U.S.  financial  institutions  to  a  person 
whose  property  and  intere.sts  in  property 
are  blocked. 

537.416  Entities  owned  by  a  person  who.se 
jiroperty  and  interests  in  projierty  are 
blocked. 

537.417  lin])ortation  into  a  bonded 
warehouse  or  ioniign  trade  /.om;. 

537.4  Hi  Facilitating  new  investment. 

Subpart  E — Licenses,  Authorizations,  and 
Statements  of  Licensing  Poiicy 

li:r/.!i(n  (ieneial  anil  s|ie(:ilii.  lii.eiisiiig 
proi.eiiiiriis. 

lel'/.lillX  l':llei:l  ol  license  or  mil  liiii  i /.til  liiii 
lilt'/  !iU3  I'ixi  liisiiiii  biiiii  licenses. 

Il  l'/  !ill4  I’liyiiieiilti  anil  lian.’ileis  In  blni  I’liil 
III  I  nnniti  In  I  I  .'i  bninn  ml  l nsl il iil ions 
'll'/  III  I!  I  I '.nil  lull  III  I  ei  linn  in  i  imnlii  loi 
III  II  nml  Mil  V  II  e  i  Inn  geii  a  iil  In  n  I  /  ei  I 
'i  1/  'lOli  I  II  vesi  nieni  imil  i  ei n  vesi  i iien I  nl 
I  ei  linn  Innils 

'.  I  /  '.0/  I’liivisiim  111  I  ei  linn  le)'iil  sei  vii  es 
mil  I n II I  /ei I 

'.  1/  'illll  A  n  I  In  II I /III  nm  nl  einei)'ein  y 
inei  I  n  III  Mil  vn  eii 

'i  1/  'lO'l  I  llln  iiil  III  liviliii'i  nl  i  eilinn 

I  II  lei  mil  inim  I  in  )mn  i /ill  ini  ni  mil  I  n  n  i /ei  I 
'.  1/  '.  Ill  1/  '.  Ml  IXiiMii  veill 
'll  /  'i  1 1 1  A I  1 1 V 1 1  le’i  n  III  lei  Ini'  nil  pin  iinini  I  In 
I  HI  linn  pie  May  I  ,  100  /  ii)neennmlii 
'il'/'i',’0  !i  1/  'i'/ I  |PeMiiveil| 

'i  T/  !i7'.’  I  iiilmii  liimsin  linns  lebileil  In 
piilenis.  1 1  ailemai  k  s,  i  npyi  if’.lils,  anil 
nlliei  inlellet  Inal  pinpeily  anilinir/eil 
.5.'l/..573  f):i/.!i75  [Feseiveilj 
!i:r/.57li  l  imi.Mii.l inns  necessary  anil 
nnlinarily  ini  idenl  In  piililisliiii)' 
milliori/.ed. 

!).'t7.577  IKeservedj 

5:i7.576  Paymeiils  lor  l(!j’al  services  Irom 
liinds  originating  oniside  Ibe  I  lnil<;d 
.Slates  aniliori/.ed. 

537.52!)  i'ixfiorlation  or  reexporlalion  of 
limmcial  servicris  lo  Burma  anthori/.(;d. 
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537.530  New  investment  in  Burma  by  U.S. 
persons  authorized. 

537.531  Certain  transactions  involving 
Asia  Green  Development  Bank, 
Ayeyarwady  Bank,  Myanma  Economic 
Bank,  and  Myanma  Investment  and 
Commercial  Bank  authorized. 

Subpart  F — Reports 

537.601  Records  and  reports. 

Subpart  G — Penalties 

537.701  Penalties. 

537.702  Pre-Penalty  Notice;  settlement. 

537.703  Penalty  imposition. 

537.704  Administrative  collection;  referral 
to  United  States  Department  of  Justice. 

Subpart  H — Procedures 

537.801  Procedures. 

537.802  Delegation  by  the  Secretary  of  the 
Treasury. 

Subpart  I — Paperwork  Reduction  Act 

537.901  Paperwork  Reduction  Act  notice. 

Authority;  3  U.S.C.  301;  31  U.S.C.  321(b); 

50  U.S.C  1601-1651, 1701-1706;  Pub.  L. 
101-410,  104  Stat.  890  (28  U.S.C.  2461  note); 
Sec.  570,  Pub.  L.  104-208, 110  Stat.  3009; 

Pub.  L.  110-96,  121  Stat.  1011  (50  U.S.C. 

1701  note);  Pub.  L.  110-286,  122  Stat.  2632 
(50  U.S.C.  1701  note);  E.O.  13047,  62  FR 
28301,  3  CFR,  1997  Comp.,  p.  202;  E.Q. 

13310,  68  FR  44853,  3  CB-'R,  2003  Coinj).,  p. 
241;  E.U.  13448,  72  FR  60223,  3  CFR,  2007 
Coni]).,  ]).  304;  E.O.  13464,  73  FR  24491, 3 
CFR,  2008  Comp.,  j).  189;  IvO.  13()19,  77  FR 
41243,  3  Cl'K,  2012  Com]).,  ]).  279;  I'l.O. 

13(i51,  78  FK  48793  (Angiisl  9,  2013); 
Dclennimitioii  No.  2009  1  1 ,  74  l•'F  39.57,  3 
( ;i  l<,  2009  ( ioiii]).,  j).  330. 

Subpart  A — Relation  of  This  Part  to 
Other  Laws  and  Regulations 

(ih3/  101  Mululloii  ot  Ihla  |>url  to  othur 
hiWH  iiiid  r«(|ulullonH 

riiiii  jiiiil  K>  ,‘ii;|iiiiiilo  li(ii)i,  iiiol 

I I  It  l<;|  lOiK  loi  1 1  ol,  llio  iillioi  jtiiiOi  III  llil.'i 

I  liii  jiloi  ,  Willi  I  III!  OKI  o|  il  II  III  III  I  ml  I  'll  1 1 

III  I  li  I  ii  I  I  III]  il  III  ,  I  III!  I  III  I II 1 1 1  oo|  II II]'  mil  I 
I  o|  II II 1 1  lip  I  Ol  1 1 1 1 1 11IIIOI  ilii  mill  III  oioio 

■  I  1 1  j  il  II  III  II  III  mill  I  il  lioi  I II I II  Ol  I II I  on  III 

wliii  II  iijijily  III  lliiii  |iml  Ai  liiiiiii  liiloii 
jiiiiiiiimil  III  jiml  'lOI  III  linn  i  liiijiloi  willi 
lonjioi  I  III  llio  I II I  il  I  il  II I II II  in  I  iiiilmiioil  in 
linn  jiml  mo  i  niiniiloioil  in  liiinn  liiioii 
I  III  I  ni  mill  III  linn  |  im  I  I  III  loi  ni]',  li  n  oi]'n 
|iiiln  V  mill  iiiiliiiiml  noi  inily 
I  III  iniinimii  on  iimy  lo.niill  in  ililloi  iii]; 
niloi  |iiol;il  iiiiin  iil  .niiinim  lmi]',im)’o 
mill  Hip,  I  lio  I  III  I  In  III  I  II  in  I  lm|  iloi .  Ni  i 
lii.oiino  III  iinlliiii  i/.;ili(iii  (.(iiiliiiiioil  in  in 
inniiod  jini'miiiil  In  llin.no  nllioi  jimln 
mil lini  j/.o.n  ;iiiy  li.iii.nm  linii  jiKiliiliiloil  liy 
llii.s  |iml.  Nn  licoii.no  ni  .nil lini i/.nl inn 
cniil.'ii nod  in  in  is.nnod  jinisiimil  In  miy 
nlli(!i'  iirnvisinn  nl  low  ni  rognhilinn 
mil linri/.o.s  any  Inin.saclinn  proliiliilod  liy 
tlii.s  part.  N(i  licon.no  nr  anlli(iri/.atinn 
cnniainod  in  or  i.s.siiod  por.soant  to  tlii.s 
jiarl  roliovos  Iho  involved  parties  from 


complying  with  any  other  applicable 
laws  or  regulations. 

Subpart  B — Prohibitions 

§537.201  Prohibited  transactions 
involving  blocked  property. 

(aKl)  All  property  and  interests  in 
property  that  are  in  the  United  States, 
that  come  within  the  United  States,  or 
that  are  or  come  within  the  possession 
or  control  of  any  United  States  person, 
including  any  foreign  branch,  of  the 
following  persons  are  blocked  and  may 
not  be  transferred,  paid,  exported, 
withdrawn,  or  otherwise  dealt  in: 

(i)  The  persons  listed  in  the  Annex  to 
Executive  Order  13310  of  July  28,  2003 
(E.O.  13310),  the  Annex  to  Executive 
Order  13448  of  October  18,  2007  (E.O. 
13448),  or  the  Annex  to  Executive  Order 
13464  of  April  30,  2008  (E.O.  13464); 
and 

(ii)  Any  person  determined  by  the 
Secretary  of  the  Treasury,  in 
consultation  with  the  Secretary  of  State: 

(A)  To  be  a  senior  official  of  the 
Government  of  Burma,  the  State  Peace 
and  Development  Council  of  Burma,  the 
Union  Solidarity  and  Development 
Association  of  Burma,  or  any  successor 
entity  to  any  of  the  foregoing; 

(B)  'I’o  he  responsible  for,  or  to  have 
partieijiated  in,  human  riglits  abuses 
related  to  jiolitical  rejiression  in  Burma; 

(G)  'I'o  lie  engaged,  or  to  liave  engaged, 
in  activities  facilitating  pnlilic 
ciirriiplioii  liy  .senior  oilicials  of  llie 
( iovernm(;nl  ol  Bin  nia; 

(I  )j  'I'll  lie  a  spouse  or  dependent  cliild 
ol  miy  person  wliose  pioperly  and 
inteie.sts  in  pio|ieily  are  blocked 
jinrsnaiil  III  I'i.l  ).  13.3  11)  oi  lv(  1  13448; 

|l'd  To  lie  iiwned  oi  conliolled  by, 

1 1  II  ei  1 1  y  I II  I  iidn  ei  1 1  y ,  I  be  (  .ovei  nnieiil  iil 
lliiiiiia  III  an  olbi  lal  ui  ullii  nils  ol  Ibe 
(  .iiviii  iiMietil  III  Bill  iim, 

1 1' )  III  ba  vit  iiial ei  ml  I  y  aiisi.'iliid , 
spi  iiea  II  eil ,  in  jiiiivided  biimii  ml, 
imil  i!i  ml .  I  II  till  II  III  ill  i]’ii  III  SI  I  ppi  II  I  II  II  ,  I  II 
I'liiiibi  III  seivii  ns  III  siijipiiil  III.  Ibn 
(  .1 1  \/iil  Mil  HIM  I  III  Bl  1 1  mil .  I  bn  .‘.lull!  I  ‘nni  n 
mid  I  In  vnb  ijimniil  (  .i  ii  i  in  d  i  il  1 1  ii  i  mil .  Ibn 
I  III  1 1  III  .*  >1  il  idm  ll  y  imd  I  InvnIi  ipiiinn  I 
Assiii  mliiiii  III  Biiiiim,  any  siii  i  nssiii 
niilily  III  miy  nl  Ibn  li ii ngi ii ii]',  any  sniiiiii 
iilbi  ml  III  any  nl  Ibn  Ini n]',ni 1 1]',  ni  any 
pni.snii  wbn.sn  pMi|inily  and  mlnin.sl.':  m 
jiiiipnily  me  bbicknd  pio'mmil  In  ibis 
pma)>,iapb  |a)l  1 1;  oi 

((  d  I'll  be  nwned  ni  (.nnliiilled  by,  nr 
In  bave  acted  ni  pnipoiled  In  m  l  fni  oi 
on  belmli  oi,  diieclly  or  indiieclly,  any 
|ierson  wbose  piiijierly  and  inlerest.s  in 
property  are  blocked  pnrsnant  lo  Ibis 
paragrapb  (a)(  I ). 

Noll!  lo  §.537.2l)t(ii)(  I):  Tim  I )e|iiirlnmnl  of 
.Sliilo  bus  (loloriniimd  lliiil  tim  .Sbilo  I’eaeo  mid 
I )ev<!l()))iu(!iil  Gonncil  of  Burma  no  longer 
exists. 


(2)  All  property  and  interests  in 
property  that  are  in  the  United  States, 
that  come  within  the  United  States,  or 
that  are  or  come  within  the  possession 
or  control  of  any  United  States  person, 
including  any  foreign  branch,  of  the 
following  persons  are  blocked  and  may 
not  be  transferred,  paid,  exported, 
withdrawn,  or  otherwise  dealt  in:  Any 
person  determined  by  the  Secretary  of 
the  Treasury,  in  consultation  with  or  at 
the  recommendation  of  the  Secretary  of 
State: 

(i)  To  have  engaged  in  acts  that 
directly  or  indirectly  threaten  the  peace, 
security,  or  stability  of  Burma,  such  as 
actions  that  have  the  purpose  or  effect 
of  undermining  or  obstructing  the 
political  reform  process  or  the  peace 
process  with  ethnic  minorities  in 
Binma; 

(ii)  To  be  responsible  for  or  complicit 
in,  or  responsible  for  ordering, 
controlling,  or  otherwise  directing,  or  to 
have  participated  in,  the  commission  of 
human  rights  abuses  in  Burma; 

(iii)  To  nave,  directly  or  indirectly, 
imported,  exported,  reexported,  sold,  or 
.supplied  arms  or  related  materiel  from 
North  Korea  or  the  Government  of  North 
Korea  to  Burma  or  the  Government  of 
Burma; 

(iv)  To  bo  a  senior  official  of  an  entity 
that  has  engaged  in  the  acts  descrihed  in 
jiaragraphs  (a)(2)(i)  through  (iii)  of  tliis 
.section; 

(v)  To  have  luaterially  a.ssisted, 
sponsored,  or  provided  financial, 
niaterial,  or  technological  siijiport  loi,  or 
]<,oods  or  services  to  oi  in  sn|i|iorl  oi,  Ihe 
acts  desciibed  in  jiaragrajili.s  (a)|2.)|i) 
lhion]'h  (iii)  ot  lids  section  oi  any 
jiei.Min  who.se  |iio|ieily  and  oileie.sis  in 
|iio|ieily  aie  bloi  fed  jincsnanl  lo  llil.'i 
jim  a]'i  ii|ih  (a  )| <  a 

|vi)  I  II  be  iiwiied  oi  i  oiiliolleil  by,  oi 
lo  biive  III  led  oi  |  in  i  |  ii  ii  lei  I  In  ai  I  bii  iii 
on  bebali  oi.  ibiei  liy  ni  iiidiiei  liy.  .my 
jieiitoii  wbiine  |iiii|ieily  mill  iiileieiilfi  in 
|iiii|ieily  inn  bloi  f  nil  |ini  fniiinl  In  lion 

I  Mil  ii]'i  iij  lb  |ii||;’| 

Niiiii  I  III  |>iii  ii]j'i  iijili  I II I  III  5  5  17  .'.n  I  I  III. 
iiiiiiiiili  III  I  ii>i  Ml  nil:  IImIimI  in  ni  ilnMi]Miiiliiil 
I II  It  i:i  III  II I  II  I  I '.  I  I  1111(1.1.(1  114411.1.(1 

I  ( 4(  >4  .  Ill  1.  VIII  III  I VII  (  Il  I  Ini  I  II 1 1 1 1  I  ll  |ii  I  y  I  I  . 
.’III.’,  wliiiMii  |iiii|inily  mill  iiilniiiMlM  in 
|iiii|inily  inn  lilni  f  nil  |iin  miiiiiiI  In  |  iiini)’ni  |  ill 
|ii|  III  lliiM  Mill  linn,  mil  | ii ll il I'.lini I  in  llin 
l'l<lll•ll■l  Kop.iMlni  mill  nil  III  |innilnil  inin 
I  If  A I  .*1  jini  iiil  I  y  I  In':  if  >i  nil  nil  Niil  ii  hiiiIm  mill 
Itini  fell  riH.':iiiii;  l.ist  (.'3  IN  l.i.'.l)  willi  llin 
iilniililiei  "|III  IKMAI "  I  lie  .M  )N  l.i.'.l  is 
iii.i  ii.'isiblii  lliiiiii]’,li  llin  liillnwiii)'  |iii]’,n  nii 
(  )l'  A(  Web  ';iln:  ivwu'./rcn.'.'iirv'.gnv'Ai/ii. 
Aibliliiiniil  iiiliii  iniitinii  jini  biiiiiii]’  In  Ibn  .SI  IN 
l.isi  i:)iii  bn  fiinnil  in  A|i|inii(lix  A  In  Ibis 
cbiijilnr.  Sar  (j  537.4  16  i.iincnriiiii]',  niililins 
Ibiil  iiiny  Mill  bn  listnil  on  Ibn  ,SI)N  l.isi  bnl 
wbose  |iroj)erly  (ind  inleresls  in  iirojiiii'ty  urn 
nevertbele.ss  blocked  )inrsuiint  to  ])iinigni])b 
(il)  of  Ibis  section. 
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Note  2  to  paragraph  (a)  of  §  537.201:  The 
International  Emergency  Economic  Powers 
Act  (50  U.S.C.  1701-1706),  in  section  203  (50 
IJ.S.C.  1 702),  authorizes  the  blocking  of 
property  and  interests  in  property  of  a  person 
dxiring  the  pendency  of  an  investigation.  The 
names  of  persons  whose  property  and 
int(!rests  in  j)roj)erly  are  t)lot:kod  jiending 
investigation  ])ur.suant  to  ))aragra])h  (a)  of  this 
.section  also  are  ])uhlished  in  the  Federal 
Register  and  incorporated  into  the  SDN  hist 
with  the  identiiier  "IHPI-Hl  )KMA|.” 

Note  3  to  paragraph  (a)  el' §  537.201: 
.Sections  50  I  .ItOli  and  50  1 .1107  of  tliis  cha|>tei' 
de.scrihe  the  procedures  to  he  followed  hy 
poisons  seeking,,  respectively,  the  nnhiocking, 
III  hinds  that  they  helieve  were  hlocked  due 
to  inistaken  identity,  or  ad  mi  nisi  rat  ive 
reconsidei at  ion  ot  their  stains  as  persons 
who.se  pro|ierly  and  inleresis  in  properly  aie 
hloi  ked  pnrsnani  to  parag,iaph  (a)  ol  this 
SOI  t ion 

(li)  'I'lio  |ii  ( ill i hit  i( IMS  ill  |)nrng,rii|ili  (a) 

III  tlii.s  .SOI  lion  iiiclinlo,  Inil  nro  not 
liiiiiloil  to,  iiroliiliilioii.s  on  llio  lollowinp, 

I I  nn.siii  :l  ions; 

(  I )  Tlin  inn  kill)',  ol  any  coni  ri  I  in  I  ion  or 
|irovision  ol  Ininls,  p,oo(l.s,  or  .service;: 
liy,  to,  or  lor  the  lienelil  ol  any  per.son 
wlio.se  |iro|ierly  anil  inlere.sl.s  in 
|iro|iert y  ai e  lilockeil  |ini.snanl  In 
|i.nap,rapli  (a)  ol  I  hi;:  .sect  ion;  anil 

(2)  The  receipt  ol  .iiiy  coiili  ihnt  ion  or 
inovision  ol  Innil.s,  )',ooil.s,  or  services 
honi  any  per.son  whose  propeity  :inil 
interests  in  pio|ierly  :ne  lilockeil 
pnrsnant  In  paragraph  (a)  of  this  section. 

(cj  I  Inless  anlhori/.ed  hy  this  pari  or 
hy  a  specific  license  expressly  releriing 

III  this  seclioii,  any  dealing  in  any 
.seciirily  (or  evidence  lliereol)  held 
within  the  iiossession  or  control  of  a 
D.S.  person  and  either  registered  or 
inscrihed  in  the  name  of,  or  known  to 
lie  held  for  the  lienefit  of,  or  issued  hy, 
any  jierson  whose  property  and  interests 
in  property  are  hlocked  pursuant  to 
paragraph  (a)  of  this  section  is 
prohibited.  This  prohibition  includes 
but  is  not  limited  to  the  transfer 
(including  the  transfer  on  the  books  of 
any  issuer  or  agent  thereof),  disposition, 
transportation,  importation,  exportation, 
or  withdrawal  of,  or  the  endorsement  or 
guaranty  of  signatures  on,  any  such 
security  on  or  after  the  effective  date. 
This  prohibition  applies  irrespective  of 
the  fact  that  at  any  time  (whether  prior 
to,  on,  or  subsequent  to  the  effective 
date)  the  registered  or  inscribed  owner 
of  any  such  security  may  have  or  might 
appear  to  have  assigned,  transferred,  or 
otherwise  disposed  of  the  security. 

(d)  The  prohibitions  in  paragraph  (a) 
of  this  section  apply  except  to  the  extent 
transactions  are  authorized  by 
regulations,  orders,  directives,  rulings, 
instructions,  licenses,  or  otherwise,  and 
notwithstanding  any  contract  entered 


into  or  any  license  or  permit  granted 
prior  to  the  effective  date. 

Note  to  §  537.201:  Section  5(b)  of  the  Tom 
Lantos  Block  Burmese  jADE  (Junta’s  Anti- 
Democratic  Efforts)  Act  of  2008  (Pub.  L.  110- 
286)  (JADE  Act)  imposes  blocking  and 
financial  sanctions  on  certain  categories  of 
persons  described  in  Section  5(a)(1)  of  the 
JADE  Act.  Ill  Executive  Order  13651  of 
Angiist  I).  201,1,  the  Presideiit  waived  these 
blocking  and  financial  .sanctiinis  |)ursnant  to 
.Section  5(i)  of  the  |Ai)l'i  Act.  I'ixcept  as 
anthori/ed  or  exeni|it,  tiansactions  involving 
persons  whose  |>ro|>ei'ly  and  interests  in 
properly  are  hlocked  |inr;:nanl  to  parag,ra|ih 
(a)  of  this  section  conlinne  to  he  prohihiled. 

§537.202  Prohibited  exportation  or 
reexportntlon  ot  linnncliil  servIcoH  to 
Hurinn. 

I'ixi:i;|il  ii;:  iilliorwi;:i!  iintliiii  i/.oil,  llio 
i;xpiirl:il  inn  nr  ri;i!X|inrliilinii,  iliroctly  nr 
iiiiliroclly.  In  l{iiiiini  nl  :iiiy  liiiniii:i:il 
.Mirvico;:  Irnm  llio  I  liiiloil  .Mnlo;:  nr  by  n 
I  |M;r;:nii,  wliorovor  lni::iloil,  i;: 
|irnliiliiloil. 

Nnlii  III  §5.37.202;  .5'co  §  l>37  .57,'l  lot  a 
|’,eneral  licen;,e  anihoi  i/.ing,  the  expoilation  oi 
I  eex  pill  lal  iiai  ol  Imancial  .siiivice;:  to  Itninia 

§537.203  Prolilblted  Importnilon  ot 
HurmoHO  jiidelte  end  rublea  Into  the  United 
StnteB. 

(:i)  ExcopI  :i.s  prnviiloil  in  |i:ir;ig,i :i|ilis 
(III  :niil  (c)  nl  llii.s  .soclinn  nr  n.s  nlliorwi;:i! 
:inllinri/.oil,  llio  inipnrtniinn  inin  llio 
I  Iniloil  .Sl.'itos  nf  :iny  j:iiloito  nr  i  nbio.s 
niinoil  nr  oxlr:ii:loil  frnni  ltnrm:i  nnil  :iny 
iirticlos  III  jowolry  cnnlnining  jadoito  nr 
rnbios  minod  nr  oxtniclod  frnin  Hnrnni  is 
|irnbibitod. 

(b)  Tho  prohibition  in  |)<iragni])h  (a)  of 
this  suction  dons  not  apply  to  any 
jadciti!  or  rnbios  minod  or  oxtractod 
from  Hnrmii  or  any  articlos  of  jowolry 
containing  jadoito  or  rnbios  minod  or 
oxtractod  from  Burma  that  woro 
jiroviously  exported  from  the  United 
States,  including  those  that 
accompanied  an  individual  outside  the 
United  States  for  personal  use,  if  they 
are  reimported  to  the  United  States  by 
the  same  person,  without  having  been 
advanced  in  value  or  improved  in 
condition  by  any  process  or  other  means 
while  outside  the  United  States. 

(c)  Nothing  in  paragraph  (a)  of  this 
section  shall  prohibit  transactions  to  the 
extent  such  prohibition  would  conflict 
with  the  international  obligations  of  the 
United  States  under  the  Vienna 
Convention  on  Diplomatic  Relations, 
the  Vienna  Convention  on  Consular 
Relations,  the  United  Nations 
Headquarters  Agreement,  or  other  legal 
instruments  providing  equivalent 
privileges  and  immunities. 

Note  §  537.203:  See  §§  537.324,  537.325, 
and  537.326  for  definitions  of  the  terms 


jadeite,  rubies,  and  articles  of  jewelry 
containing  jadeite  or  rubies,  respectively. 

§537.204  Prohibited  new  investment  in 
Burma. 

Exc;ojit  as  otherwise  authorized,  now 
invostmont,  as  dofiiiod  in  §537.311,  in 
Burma  hy  U.S.  jiorsons  is  prohibited. 

Note  to  §  537.204:  See  §  537.531)  for  a 
giiiiiiriil  licDiisi;  aiilhiiri/.iiig  new  iiivesliiieiil 
ill  Biiriiia  hy  II..S.  |ier.siiiis. 

§537.205  Prohibited  faciiitation. 

(:i)  I'ixcepI  n.s  III liorwi.so  niil Inn  i'/.oil, 

I  )..S.  iioisiiiis,  wliorovor  liicnloil,  nro 
priiliiliiloil  Iriiiii  :i|ipriiviii)’,  liinmciiip,, 
hii  :i  I  ill'll  iiig,  or  I'lniri'iiilooiiip,  :i 
li  iiiisni  l  ion  by  n  pin  ;:iiii  who  i;:  :i  hiroi)pi 
piti.soii  wlierii  lliii  I  r:iii;:ni  :l  inn  by  llinl 
liiroigii  |icr;:iiii  wiiiilil  In;  |iriiliibili!il  by 
§  ,'»37. 7.1)7.  Ill  h  1)37. 71)4  iil  llii;:  pnri  il 
I icrii iriiii!i I  by  ii  I  l.'i.  |ii;r;:iiii  in  williiii 
till!  I  hiiloil  .‘ilnle;:. 

Ill)  Willi  ri)i:|iiti.l  III  now  invo;:l  nioni  in 
Mnrmn,  llio  |iriiliibil  inn  :i)>nin;:l 
liii  :i  I  i  Ini  il  III  iliio;:  mil  ini.lnilo  lint  onli  y 
inlii,  |iorliirninni.o  nl,  nr  linnnciii)’,  nl  :i 
i:nnlrni:l  In.soll  nr  pnri:li:i;:o  );nnil;:, 
;:orvii:o;:,  nr  loi:linnhi)',y  niilo;:;:  ;:ni:li 
i:nnliiii:l  incinilo;:  nny  nl  llio  net ivilio;: 
ilo.scrilioil  i  n  b  !i37..t  I  I  (n)(:'.),  (3),  nr  (4 ). 

Note  III  §  .537.205;  Sec  §  !i37.li3(l  Ini  a 
I’otieial  liceii;:e  aiilhiii  i'/.iii|’,  new  i  ii  ve;;l  men  I 
ill  llin  iiia  by  I  l.,S.  per;:iiii';.  .S'cc  §  Ii37.4  I  It  Ini 
an  inlerprelive  prnvi.sinn  ie|'aiilin|>, 
lacililaliii)',  new  inve.sinieni  in  lliirma. 

§537.206  Evasions;  attempts;  causing 
vioiations;  conspiracies. 

(n)  Any  Irnnsnclimi  by  n  I  )..S.  poisnn 
nr  within  tbo  Unilod  .Stntos  nn  or  niter 
Ibo  offoctivo  (Into  that  ovadits  nr  avoids, 
has  tho  pur|)().s(!  of  evading  or  avoiding, 
cau.sos  a  violation  of,  or  attomjits  to 
violate  any  of  tbo  jjrohibitions  sot  forth 
in  this  jiart  is  jirohibitod. 

(b)  Any  consjiiracy  formed  to  violate 
any  of  the  prohibitions  set  forth  in  this 
jjart  is  prohibited. 

§  537.207  Effect  of  transfers  violating  the 
provisions  of  this  part. 

(a)  Any  transfer  after  the  effective  date 
that  is  in  violation  of  any  provision  of 
this  part  or  of  any  regulation,  order, 
directive,  ruling,  instruction,  or  license 
issued  pursuant  to  this  part,  and  that 
involves  any  property  or  interest  in 
property  blocked  pursuant  to 

§  537.201(a),  is  null  and  void  and  shall 
not  be  the  basis  for  the  assertion  or 
recognition  of  any  interest  in  or  right, 
remedy,  power,  or  privilege  with  respect 
to  such  property  or  property  interest. 

(b)  No  transfer  before  the  effective 
date  shall  be  the  basis  for  the  assertion 
or  recognition  of  any  right,  remedy, 
power,  or  privilege  with  respect  to,  or 
any  interest  in,  any  property  or  interest 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Rules  and  Regulations 


37111 


in  property  blocked  pursuant  to 
§  537.201(a),  unless  the  person  who 
holds  or  maintains  such  property,  prior 
to  that  date,  had  written  notice  of  the 
transfer  or  hy  any  written  evidence  had 
recognized  such  transfer. 

(c)  Unless  otherwise!  providcid,  a 
license  or  otluir  authorization  issued  hy 
( If'AU  hefore,  during,  or  after  a  transfer 
shall  validate  such  transfer  or  make  it 
(enlorceahle  to  the  .saint!  (!xt(!nt  that  it 
would  ht!  valid  or  i!nlor(:(!al)le  hnl  for 
lilt!  provisions  ol  this  pari  and  any 
ri!g,nlal ion,  ordi!r,  dirttclivt!,  ruling, 
in.sli  ncl ion,  or  liettnsi!  is!ait!d  pnrsnani 
III  llii.s  pari. 

|d)  Tiaii.slers  ol  properly  llial 
olliiirwiiie  would  lie  mill  ami  void  or 
mieiilorcealile  liy  virine  ol  llie 
provi.sions  ol  lids  .sei:lion  liliall  mil  lie 
deemed  lo  lie  mill  and  voiti  or 
mieidori.ealile  as  lo  any  person  willi 
wlioni  sm.li  properly  iii  oi  was  lielil  oi 
mainlained  (and  a.s  lo  sm.li  |ier!ion  only) 
in  i.a.ses  in  wliii.li  .sm.li  |ierson  i.s  aide  lo 
e.slalilisli  lo  llie  sal  i;ilai  .1  ion  ol  (  )I''A(  i 
each  ol  llie  lollowin|’; 

(  I  )  .’iiii.li  Iransler  did  mil  repie.si!nl  a 
willlnl  violalion  ol  llie  provi.sion.s  ol  llii.s 
pari  liy  llie  per.son  willi  wlioni  .siicli 
properly  i.s  or  wa.s  held  or  mainlained 
(and  .'I.s  lo  siicIi  piii.son  only); 

(2)  The  person  wilh  whom  .such 
properly  i*;  or  was  held  or  m.iinlained 
did  mil  have  reasonahh!  can.se  lo  know 
or  .sns|ie(:l,  in  view  of  iill  Ilit!  lads  and 
circnmsliinciis  known  or  availahlt!  lo 
sncli  |i(!rson,  Ih.il  such  Iransit!!  r(!(|niri!d 
:i  lictinst!  nr  anihori'z.'ilion  issmid 
piirsiiiinl  lo  lids  |)arl  and  was  mil  so 
lictinstid  or  anlhoriztid,  or,  ifa  liciinsi!  or 
antliorizalion  did  |)urporl  lo  covtir  Iht! 
transfer,  that  sncli  lictin.se  or 
authorization  had  he(!n  ohtaiiUKl  hy 
misreprosontation  of  a  third  party  or 
withholding  of  material  facts  or  was 
otherwise  fraudrdently  obtained;  and 

(3)  The  person  with  whom  such 
property  is  or  was  held  or  maintained 
filed  with  OFAC  a  report  setting  forth  in 
full  the  circumstances  relating  to  such 
transfer  promptly  upon  discovery  that: 

(i)  Such  transfer  was  in  violation  of 
the  provisions  of  this  part  or  any 
regulation,  ruling,  instruction,  license, 
or  other  directive  or  authorization 
issued  pursuant  to  this  part; 

(ii)  Such  transfer  was  not  licensed  or 
authorized  by  OFAC;  or 

(iii)  If  a  license  did  purport  to  cover 
the  transfer,  such  license  had  been 
obtained  by  misrepresentation  of  a  third 
party  or  withholding  of  material  facts  or 
was  otherwise  fraudulently  obtained. 

Note  to  §  537.207(d):  The  filing  of  a  report 
in  accordance  with  the  provisions  of 
paragraph  (d)(3)  of  this  section  shall  not  be 
deemed  evidence  that  the  terms  of 


paragraphs  (d)(1)  and  (2)  of  this  section  have 
been  satisfied. 

(e)  Unless  licensed  pursuant  to  this 
part,  any  attachment,  judgment,  decree, 
lien,  execution,  garnishment,  or  other 
judicial  process  is  null  and  void  with 
r(!Sj)(!ct  to  any  propcaly  and  inti!r(!.sts  in 
|irop(!rty  hlock(!d  pursuant  to 
§537.21)  1(a). 

§537.208  Holding  of  funds  In  Interest- 
bearing  accounts;  Investment  and 
reinvestment. 

(a)  i'ix(:i!|it  a.s  |iriividi!d  in  paragraph 
(ii)  or  (I)  III  lliis  .si!i:liiin,  or  .is  iillii:rwi!a! 
diri:(:li:d  hy  (  )!' At  i,  any  I  )..*>.  porsiiii 
liiildiii)'  liimis,  sm.li  as  lairritiicy,  hank 
di:pii!al.s.  III  li(piidati!d  liiiancial 
iililigal  iiiirs,  .MiliiiM:l  In  §  !i!l7.2ll  I  (a)  .shall 
liiild  III  plai.ii  .sm  Ii  liimis  in  a  liliickiid 
mli!ri!!il  liiiariiig  ai.i.iimil  liii.alod  in  lliii 
I  liiilnd  .Slalii!!. 

|li)(  I  )  I'll  I  pm  pii.si!!;  Ill  I  lii.s  !;ni.limi,  1 1  in 
Ini  III  liltK  krti  m/c/r,‘.7  ln-tii  ini’  at  t  imiil 
mnaiis  a  liliii.knd  a(.i.iimil : 

|i)  III  a  Iniinrally  im.iirnd  I  I..'!,  hank, 
llnill  iii'ililnliiin,  nr  i.rndil  nninn, 
pinvidnd  llin  InmI.s  .irn  naining,  inlnrn!M 
al  raln.s  llial  arn  lainnnnri.ially 
rna.smialiln;  nr 

(ii)  Willi  a  lirnknr  nr  ilnalnr  rng,i.slnrnd 
willi  llin  .*^>niairil  in<:  and  I'ixcliangn 
(  innnniiisinn  nmlnr  llin  .Sniairil in.s 
I'ixcliaii)’,!!  All  III  ni.t't  (15  1  l.,S.( !.  /Ha  c/ 
.sri/.),  pinvidnd  llin  Innds  arn  invnsind  in 
a  mnnny  m.irknl  liind  nr  in  I  I..S. 

Trnasnry  liills. 

(2)  Funds  held  or  placnd  in  a  hincknd 
acennni  |mrsnanl  lo  |)aragra|)h  (a)  of  this 
snclion  may  not  he  inv(!sti!d  in 
insInniKints  thi!  maliirity  of  which 
(!xc(!(!ds  IHt)  days. 

(c)  For  purposes  of  this  section,  a  rate! 
is  c;onnnorcially  roasonahle  if  it  is  tlu! 
rate  currently  offered  to  other  depositors 
on  deposits  or  instruments  of 
comparable  size  and  maturity. 

(d)  For  purposes  of  this  section,  if 
interest  is  credited  to  a  separate  blocked 
account  or  subaccount,  the  name  of  the 
account  party  on  each  account  must  be 
the  same. 

(e)  Blocked  funds  held  in  instruments 
the  maturity  of  which  exceeds  180  days 
at  the  time  the  funds  become  subject  to 
§  537.201(a)  may  continue  to  be  held 
until  maturity  in  the  original 
instrument,  provided  any  interest, 
earnings,  or  other  proceeds  derived 
therefrom  are  paid  into  a  blocked 
interest-bearing  account  in  accordance 
with  paragraph  (a)  or  (f)  of  this  section. 

(f)  Blocked  fimds  held  in  accounts  or 
instruments  outside  the  United  States  at 
the  time  the  funds  become  subject  to 

§  537.201(a)  may  continue  to  be  held  in 
the  same  type  of  accounts  or 
instruments,  provided  the  funds  earn 


interest  at  rates  that  are  commercially 
reasonable. 

(g)  This  section  does  not  create  an 
affirmative  obligation  for  the  holder  of 
blocked  tangible  property,  such  as 
chattels  or  real  estate,  or  of  oth(!r 
hl()ck(!d  pro|M!rty,  .such  as  debt  or  (Xjuity 
.s(!curiti(!s,  to  S(!ll  or  liijuidati!  such 
propiirly.  llow(!ver,  Ol'  AU  may  issiii! 
Ii(:(!ii.si!s  permitting  or  dinictiiig  such 
Sides  or  li(|uid<ilion  in  iippropi  i.ite  ciises. 

(Ii)  Funds  snhjeci  lo  this  seclion  nmy 
mil  he  held,  invested,  or  reinvested  in 
a  niimner  thiil  provides  immediiite 
liiiiinciiil  or  economic  lienelil  or  iiccess 
III  any  per.son  whose  properly  iiiid 
inleri!;it.s  in  properly  are  lihicked 
piiiiaianl  lo  §  ! >3 7. 21 1 1  (a),  nor  may  I  heir 
holder  cooperale  in  or  liicililiile  the 
pledging,  or  oilier  iillenipled  irse  as 
collateral  ol  lihicked  InmI.s  oi  oilier 
a;ifiel!i. 

§53/.20U  F  xpoiiHHH  ul  iiinliiliiliiliig 
blocked  pbyHlciil  properly;  ll(|uldelloii  ol 
blocked  properly. 

(a)  I'ixcepI  a.s  ollierwi.'ie  iiiilhoi  i'/.ed, 
and  mil willi.slamling  llie  exi.stence  ol 
any  rigjil.s  or  oliligal  ion.s  conlerred  or 
inipo.sed  liy  any  i  ntei  nal  ional  iig,reenienl 
III  coniraci  entered  inloorany  licen.se 
or  |iermit  I’limled  prior  lo  the  elleclive 
diile,  all  expen.se.s  incideni  lo  Ihe 
imiinlenance  ol  pliy.sical  properly 
blocked  pnrsmml  lo  §  ri37.2ll  I  (a)  .shal  I 
lie  the  respoirsdiilily  ol  Ihe  owners  or 
opeiiitors  III  such  properly,  which 
expen.ses  shill  I  not  he  met  from  blocked 
liimis. 

(h)  Fropiirty  blocked  pmsiiiint  lo 
§  5.37.201  (ii)  niiiy,  in  I  hi!  discretion  of 
( II'  AU,  hi!  sold  or  li(|uidat(!d  iind  th(!  n(!l 
|)roc(!ed.s  phic(!d  in  ii  hlock(!d  intmiist- 
hiiciring  iiccount  in  Ihe  n.mn!  of  llu! 
owiH!r  of  the  property. 

§  537.210  Exempt  transactions. 

(a)  Personal  communications.  The 
prohibitions  contained  in  this  part  do 
not  apply  to  any  postal,  telegraphic, 
telephonic,  or  other  personal 
communication  that  does  not  involve 
the  transfer  of  anything  of  value. 

(b)  Information  or  informational 
materials.  (1)  The  prohibitions 
contained  in  this  part  do  not  apply  to 
the  importation  from  any  country  and 
the  exportation  to  any  country  of  any 
information  or  informational  materials, 
as  defined  in  §  537.308,  whether 
commercial  or  otherwise,  regardless  of 
format  or  medium  of  transmission. 

(2)  This  section  does  not  exempt  from 
regulation  or  authorize  transactions 
related  to  information  or  informational 
materials  not  fully  created  and  in 
existence  at  the  date  of  the  transactions, 
or  to  the  substantive  or  artistic  alteration 
or  enhancement  of  informational 
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inalorials,  or  to  llio  |)rovision  ol 
iiiarkotiiig  and  hiisinoss  consulting 
services.  Snell  iirohiliited  Iran.saclions 
include,  lint  are  not  limited  to,  payment 
of  advances  for  iniormation  or 
informational  materials  not  yet  created 
and  completed  (with  the  excejition  of 
jirepaid  subscriptions  for  widely 
i:irculatod  magazines  and  other 
periodical  publications);  provision  of 
services  to  market,  produce  or  co¬ 
produce,  create,  or  assist  in  the  creation 
of  information  or  informational 
materials;  and  payment  of  royalties  with 
respect  to  income  received  for 
enhancements  or  alterations  made  by 
U.S.  persons  to  such  information  or 
informational  materials. 

(3)  This  section  does  not  exempt  or 
authorize  transactions  incident  to  the 
exportation  of  software  subject  to  the 
Export  Administration  Regulations,  15 
CFR  parts  730-774,  or  to  the  exportation 
of  goods  (including  software)  or 
technology  for  use  in  the  transmission 
of  any  data,  or  to  the  provision,  sale,  or 
leasing  of  capacity  on 
telecommunications  transmission 
facilities  (such  as  satellite  or  terrestrial 
network  connectivity)  for  use  in  the 
transmission  of  any  data.  The 
exportation  of  such  items  or  services 
and  the  provision,  sale,  or  leasing  of 
such  capacity  or  facilities  to  a  person 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a)  are  prohibited. 

(c)  Travel.  The  prohibitions  contained 
in  this  part  do  not  apply  to  transactions 
ordinarily  incident  to  travel  to  or  from 
any  country,  including  importation  or 
exportation  of  accompanied  baggage  for 
personal  use,  maintenance  within  any 
country  including  pa3anent  of  living 
expenses  and  acquisition  of  goods  or 
services  for  personal  use,  and 
arrangement  or  facilitation  of  such 
travel,  including  nonscheduled  air,  sea, 
or  land  voyages. 

(d)  Prf;-1997  contracts.  Except  as 
prohibited  by  §  537.201(a)  with  respect 
to  persons  whose  property  and  interests 
in  property  are  blocked  pursuant  to 
Executive  Order  13448  of  October  18, 
2007,  Executive  Order  13464  of  April 
30,  2008,  or  Executive  Order  13619  of 
July  11,  2012,  or  by  §537.203,  the 
prohibitions  contained  in  this  part  do 
not  apply  to  any  activity  undertaken 
pursuant  to  an  agreement,  or  pursuant 
to  the  exercise  of  rights  under  such  an 
agreement,  that  was  entered  into  by  a 
U.S.  person  with  the  Government  of 
Burma  or  a  non-governmental  entity  in 
Burma  prior  to  12:01  a.m.  eastern 
daylight  time  on  May  21,  1997. 

(e)  Official  business.  The  prohibitions 
contained  in  tbis  part,  other  than  that  in 
§  537.203,  do  not  apply  to  transactions 


for  t ho  conduct  oi  t ho  official  hiisinoss 
of  tho  I  Inilod  .Slatos  ( iovornmont  hy 
oinjiloyoos,  granloos,  or  contractors 
thoroof. 

Noll!  to  §. 5:17.21 0(0):  .Siiction  .5:t7. 210(0) 

(loii.s  not  a])])ly  to  tlio  (ixtont  that  ongagiiig  in 
sucli  transaction.s  would  ro(|uiro  tho  issuanoo 
of  a  statutory  waivor  and  such  a  waivor  is  not 
issuod.  As  of  Juno  30,  2014,  tho  statutory 
waivers  required  to  authorize  otherwise 
prohibited  transactions  have  been  issued. 
Specifically,  the  Department  of  State, 
pursuant  to  a  delegation  of  authority  from  the 
i^resident,  waived  the  ban  on  now  U.S. 
investment  in  Burma  set  forth  in  the  Foreign 
Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1997,  and  in 
§  537.204  of  this  part.  In  addition,  in 
Executive  Order  13651  of  August  6,  2013,  the 
President  waived  pursuant  to  Section  5(i)  of 
the  Tom  Lantos  Block  Burmese  JADE  (Junta’s 
Anti-Democratic  Efforts)  Act  of  2008  (Pub.  L. 
110-286)  (JADE  Act)  the  blocking  and 
financial  sanctions  provisions  of  Section  5(b) 
of  the  JADE  Act. 

Subpart  C — General  Definitions 

§  537.300  Applicability  of  definitions. 

The  definitions  in  this  subpart  apply 
throughout  the  entire  part. 

§  537.301  Blocked  account;  blocked 
property. 

The  terms  blocked  account  and 
blocked  property  shall  mean  any 
account  or  property  subject  to  the 
prohibitions  in  §  537.201  held  in  the 
name  of  a  person  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §  537.201(a),  or  in  which 
such  person  has  an  interest,  and  with 
respect  to  which  payments,  transfers, 
exportations,  withdrawals,  or  other 
dealings  may  not  be  made  or  effected 
except  pursuant  to  a  license  or  other 
authorization  from  OF  AC  expressly 
authorizing  such  action. 

Note  to  §  537.301;  See  §  537.416 
concerning  the  blocked  status  of  property 
and  interests  in  property  of  an  entity  that  is 
50  percent  or  more  owned  by  a  person  whose 
property  and  interests  in  property  are 
blocked  pursuant  to  §  537.201(a). 

§  537.302  Economic  development  of 
resources  located  in  Burma. 

(a)  The  term  economic  development 
of  resources  located  in  Burma  means 
activities  pursuant  to  a  contract  the 
subject  of  which  includes  responsibility 
for  the  development  or  exploitation  of 
resources  located  in  Burma,  including 
making  or  attempting  to  make  those 
resources  accessible  or  available  for 
exploitation  or  economic  use.  The  term 
shall  not  be  construed  to  include  not- 
for-profit  educational,  health,  or  other 
humanitarian  programs  or  activities. 

(b)  Examples:  Tne  economic 
development  of  resources  located  in 


Burma  i iicliides  a  contract  coiiierring 
riglils  lo  ex|)l()r(!  lor,  develop,  exiraci,  or 
refine  |)etrol(;nm,  nainral  gas,  or 
minerals  in  tlie  ground  in  Burma;  ora 
contract  lo  a.ssunK!  control  of  a  mining 
operation  in  Burma,  acipiire  a  forest  or 
agricultural  area  for  commercial  use  of 
the  timber  nr  other  crops,  or  acquire 
land  for  the  construction  and  operation 
of  a  hotel  or  factory. 

Note  to  §  537.302:  See  §  537.31 6  for  a 
definition  of  the  term  resources  located  in 
Ihirina. 

§  537.303  Effective  date. 

The  term  effective  date  refers  to  tho 
effective  date  of  the  applicable 
prohibitions  and  directives  contained  in 
this  part  as  follows: 

(a)  With  respect  to  a  person  whose 
property  and  interests  in  property  are 
blocked  pursuant  to  §  537.201(a)(l)(i), 
12:01  a.m.  eastern  daylight  time,  July 
29,  2003,  for  persons  listed  in  the  Annex 
to  Executive  Order  13310  of  July  28, 
2003;  12:01  a.m.  eastern  daylight  time, 
October  19,  2007,  for  persons  listed  in 
the  Annex  to  Executive  Order  13448  of 
October  18,  2007;  and  12:01  a.m.  eastern 
daylight  time.  May  1,  2008,  for  persons 
listed  in  the  Annex  to  Executive  Order 
13464  of  April  30,  2008; 

(b)  With  respect  to  a  person  whose 
property  and  interests  in  property  are 
otherwise  blocked  pursuant  to 

§  537.201(a),  the  earlier  of  the  date  of 
actual  or  constructive  notice  that  such 
person’s  property  and  interests  in 
property  are  blocked; 

(c)  With  respect  to  the  exportation  or 
reexportation  of  financial  services  to 
Burma  prohibited  by  §537.202,  or  with 
respect  to  facilitation  thereof  prohibited 
by  §  537.205,  12:01  a.m.  eastern  daylight 
time,  July  29,  2003; 

(d)  With  respect  to  the  importation 
into  the  United  States  of  any  jadeite  or 
rubies  mined  or  extracted  from  Burma 
and  any  articles  of  jewelry  containing 
jadeite  or  rubies  mined  or  extracted 
from  Burma  prohibited  by  §  537.203, 
12:01  a.m.  eastern  daylight  time,  August 
7,  2013; 

(e)  With  respect  to  new  investment 
prohibited  by  §  537.204,  or  with  respect 
to  facilitation  thereof  prohibited  by 
§537.205,  12:01  a.m.  eastern  daylight 
time.  May  21,  1997. 

§537.304  Entity. 

The  term  entity  means  a  partnership, 
association,  trust,  joint  venture, 
corporation,  group,  subgroup,  or  other 
organization. 

§537.305  Exportation  or  reexportation  of 
financial  services  to  Burma. 

The  term  exportation  or  reexportation 
of  financial  services  to  Burma  means: 


/  Vol.  7*),  No.  1 7.r>  /  Moiidjiy,  )im(!  ;U),  7()I4/Kul(!s  niid  Kogiilalions 


:i7i  i.'i 


(:d  I  lx;  tniMsIor  ol  iiind.s,  dircclly  or 
iiidii'ocdy,  Iroin  llii;  I  lnil(;d  .Stiit(;s  or  l>y 
ii  ll.S.  1)018011,  wliorovor  loonlod,  to 
|{nrriiii;  or 

(h)  Tlx;  provision,  diroclly  or 
indiroctly,  to  ])(;rsons  in  Hnnna  ol 
insuranco  soivioos,  invostmont  or 
lirokorago  services  (including  but  not 
limited  to  brokering  or  trading  services 
regarding  seenrities,  debt,  commodities, 
options,  or  foreign  exchange),  banking 
services,  or  money  remittance  services; 
loans,  guarantees,  letters  of  credit,  or 
other  extensions  of  credit;  or  the  service 
of  selling  or  redeeming  traveler’s 
checks,  money  orders,  or  stored  valne. 

§537.306  Foreign  person. 

The  term  foreign  person  means  any 
person  that  is  not  a  U.S.  person. 

§  537.307  Government  of  Burma. 

The  term  Government  of  Burma 
means  the  Government  of  Burma  (also 
known  as  Myanmar),  its  agencies, 
instrumentalities,  and  controlled 
entities,  and  the  Central  Bank  of  Burma. 

§537.308  Information  or  informational 
materials. 

(a)  The  term  information  or 
informational  materials  includes,  but  is 
not  limited  to,  publications,  films, 
posters,  phonograph  records, 
photographs,  microfilms,  microfiche, 
tapes,  compact  disks,  CD  ROMs, 
artworks,  and  news  wire  feeds. 

Note  to  §  537.308(a):  To  be  considered 
information  or  informational  materials, 
artworks  must  be  classified  under  heading 
9701 , 9702,  or  9703  of  the  Harmonized  Tariff 
Schedule  of  the  United  States. 

(b)  The  term  information  or 
informational  materials,  with  respect  to 
exports,  does  not  include  items; 

(1)  That  were,  as  of  April  30,  1994,  or 
that  thereafter  become,  controlled  for 
export  pursuant  to  section  5  of  the 
Export  Administration  Act  of  1979,  50 
IJ.S.C.  App.  2401-2420  (1979)  (the 
“EAA”),  or  section  6  of  the  EAA  to  the 
extent  that  such  controls  promote  the 
nonproliferation  or  antiterrorism 
policies  of  the  United  States;  or 

(2)  With  respect  to  which  acts  are 
prohibited  by  18  U.S.C.  chapter  37. 

§537.309  Interest. 

Except  as  otherwise  provided  in  this 
part,  the  term  interest,  when  used  with 
respect  to  property  (e.g.,  “an  interest  in 
property’’),  means  an  interest  of  any 
nature  whatsoever,  direct  or  indirect. 

§537.310  Licenses;  general  and  specific. 

(a)  Except  as  otherwise  provided  in 
this  part,  the  term  license  means  any 
license  or  authorization  contained  in  or 
is.sued  pursuant  to  this  part. 


(h)  I'lie  l(;rm  general  license  means 
any  li(;(;ns(;  or  anthorization  tin;  t(;rms  of 
which  are  .set  forth  in  snhpart  I'i  of  this 
part  or  are  mad(;  available  on  ()l‘'AC’s 
W(;h  site;:  www.lreasnry. gov/of (tc. 

(c)  'I’he  term  specific  license  m(;ans 
any  license  or  authorization  i.ssued 
j)ursuant  to  this  part,  but  not  set  forth 
in  .subpart  E  of  this  part  or  made 
available  on  OFAC’s  Web  site. 

Note  to  §  537.310:  See  §  501 .801  of  this 
chapter  on  licensing  procedures. 

§  537.31 1  New  investment. 

(a)  The  term  new  investment  means 
any  of  the  following  activities  if  such 
activity  is  undertaken  pursuant  to  an 
agreement,  or  pursuant  to  the  exercise  of 
rights  under  such  an  agreement,  that  is 
entered  into  with  the  Government  of 
Burma  or  a  nongovernmental  entity  in 
Burma  on  or  after  May  21,  1997: 

(1)  The  entry  into  a  contract  that 
includes  the  economic  development  of 
resources  located  in  Burma,  as  defined 
in  §537.302; 

(2)  The  entry  into  a  contract  providing 
for  the  general  supervision  and 
guarantee  of  another  person’s 
performance  of  a  contract  that  includes 
the  economic  development  of  resources 
located  in  Burma; 

(3)  The  purchase  of  a  share  of 
ownership,  including  an  equity  interest, 
in  the  economic  development  of 
resources  located  in  Burma;  or 

(4)  The  entry  into  a  contract  providing 
for  the  participation  in  royalties, 
earnings,  or  profits  in  the  economic 
development  of  resources  located  in 
Burma,  without  regard  to  the  form  of  the 
participation. 

(b)  The  term  new  investment  shall  not 
include  the  entry  into,  performance  of, 
or  financing  of  a  contract  to  sell  or 
purchase  goods,  services,  or  technology 
unless  such  contract  includes  any  of  the 
activities  described  in  paragraphs  (a)(2) 
through  (4)  of  this  section. 

§  537.31 2  Nongovernmental  entity  in 
Burma. 

The  term  nongovernmental  entity  in 
Burma  means  a  partnership,  association, 
trust,  joint  venture,  corporation,  or  other 
organization,  wherever  organized,  that 
is  located  in  Burma  or  exists  for  the 
exclusive  or  predominant  purpose  of 
engaging  in  the  economic  development 
of  resources  located  in  Burma  or  derives 
its  income  predominantly  from  such 
economic  development,  and  is  not  the 
Government  of  Burma. 

§537.313  Person. 

The  term  person  means  an  individual 
or  entity. 


§537.314  [Reserved] 

§537.315  Property;  property  interest. 

'I'lx;  terms  properly  i\in\  jyroperiy 
inleresi  include,  hut  are  not  limited  to, 
money,  checks,  drafts,  bullion,  hank 
deposits,  savings  accounts,  debts, 
indehtedne.ss,  obligations,  notes, 
guarantees,  debentures,  .stocks,  bonds, 
coupons,  any  other  financial 
instruments,  bankers  acceptances, 
mortgages,  pledges,  liens  or  other  rights 
in  the  nature  of  security,  warehouse 
receipts,  bills  of  lading,  trust  receipts, 
bills  of  sale,  any  other  evidences  of  title, 
ownership  or  indebtedness,  letters  of 
credit  and  any  documents  relating  to 
any  rights  or  obligations  thereunder, 
powers  of  attorney,  goods,  wares, 
merchandise,  chattels,  stocks  on  hand, 
ships,  goods  on  ships,  real  estate 
mortgages,  deeds  of  trust,  vendors’  sales 
agreements,  land  contracts,  leaseholds, 
ground  rents,  real  estate  and  any  other 
interest  therein,  options,  negotiable 
instruments,  trade  acceptances, 
royalties,  book  accounts,  accovmts 
payable,  judgments,  patents,  trademarks 
or  copyrights,  insurance  policies,  safe 
deposit  boxes  and  their  contents, 
annuities,  pooling  agreements,  services 
of  any  nature  whatsoever,  contracts  of 
any  nature  whatsoever,  and  any  other 
property,  real,  personal,  or  mixed, 
tangible  or  intangible,  or  interest  or 
interests  therein,  present,  future,  or 
contingent. 

§537.316  Resources  located  in  Burma. 

The  term  resources  located  in  Burma 
means  any  resources,  including  natural, 
agricultural,  commercial,  financial, 
industrial,  and  human  resoiurces, 
located  within  the  territory  of  Burma, 
including  the  territorial  sea,  or  located 
within  the  exclusive  economic  zone  or 
continental  shelf  of  Burma. 

§537.317  Transfer. 

The  term  transfer  means  any  actual  or 
purported  act  or  transaction,  whether  or 
not  evidenced  by  writing,  and  whether 
or  not  done  or  performed  within  the 
United  States,  the  purpose,  intent,  or 
effect  of  which  is  to  create,  surrender, 
release,  convey,  transfer,  or  alter, 
directly  or  indirectly,  any  right,  remedy, 
power,  privilege,  or  interest  with  respect 
to  any  property.  Without  limitation  on 
the  foregoing,  it  shall  include  the 
making,  execution,  or  delivery  of  any 
assignment,  power,  conveyance,  check, 
declaration,  deed,  deed  of  trust,  power 
of  attorney,  power  of  appointment,  bill 
of  sale,  mortgage,  receipt,  agreement, 
contract,  certificate,  gift,  sale,  affidavit, 
or  statement;  the  making  of  any 
payment;  the  setting  off  of  any 
obligation  or  credit;  the  appointment  of 
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any  agent,  trustee,  or  fiduciary;  the 
creation  or  transfer  of  any  lien;  the 
issuance,  docketing,  filing,  or  levy  of  or 
under  any  judgment,  decree, 
attachment,  injunction,  execution,  or 
other  judicial  or  administrative  process 
or  order,  or  the  service  of  any 
garnishment;  the  acquisition  of  any 
interest  of  any  nature  whatsoever  by 
reason  of  a  judgment  or  decree  of  any 
foreign  country;  the  fulfillment  of  any 
condition;  the  exercise  of  any  power  of 
appointment,  power  of  attorney,  or 
other  power;  or  the  acquisition, 
disposition,  transportation,  importation, 
exportation,  or  withdrawal  of  any 
security. 

§537.318  United  States. 

The  term  United  States  means  the 
United  States,  its  territories  and 
possessions,  and  all  areas  under  the 
jurisdiction  or  authority  thereof. 

§537.319  U.S.  depository  institution. 

The  term  U.S.  depository  institution 
means  any  entity  (including  its  foreign 
branches)  organized  under  the  laws  of 
the  United  States  or  any  jurisdiction 
within  the  United  States,  or  any  agency, 
office,  or  branch  located  in  the  United 
States  of  a  fonngn  entity,  that  is  engaged 
j)riinarily  in  the  hnsine.ss  of  hanking  (for 
example,  hanks,  savings  hanks,  .savings 
associal ions,  cnidil  unions,  Irnst 
(:om|)ani(;s,  and  United  .Slates  hank 
holding  companies)  and  is  snl)je(:t  to 
ri;gnlalion  hy  federal  or  slate  hanking 
aiil  liorit  ies. 

§  537.320  U.S.  tinancial  Institution. 

’I'he  l(!rm  U.S.  Iiii(in(:i<d  in.sliliilioii 
means  any  I  I..S.  entily  (including  its 
lorei)>,n  hranclnis)  I  hat  is  engaged  in  the 
hnsine.ss  of  acce|)l  ing  d(;|)osit.s,  maki  ng, 
granting,  transferring,  holding,  or 
hrok(!ringa  loan  or  other  extension  of 
credit,  or  |)nrchasing  or  selling  foreign 
exchange,  .securities,  commodity  lnlnr(!S 
or  options,  or  |)rocnring  pnrcha.sers  and 
.scdlers  thereof,  as  princip:d  or  agent.  It 
includes  hnt  is  not  limited  to  de])o.sitory 
institutions,  hanks,  .savings  hanks,  trust 
companies,  .securities  brokers  and 
dealers,  commodity  futures  and  o])tions 
brokers  and  dealers,  forward  contract 
and  foreign  exchange  merchants, 
.securities  and  commodities  exchanges, 
clearing  corporations,  inve.stment 
companies,  employee  benefit  plans,  and 
U.S.  holding  companies,  U.S.  affiliates, 
or  U.S.  .subsidiaries  of  any  of  the 
foregoing.  This  term  includes  those 
branches,  offices,  and  agencies  of 
foreign  financial  institutions  that  are 
located  in  the  United  States,  but  not 
such  institutions’  foreign  branches, 
offices,  or  agencies. 


§537.321  United  States  person;  U.S. 
person. 

The  term  United  States  person  or  U.S. 
person  means  any  United  States  citizen, 
permanent  resident  alien,  entity 
organized  under  the  laws  of  the  United 
States  or  any  jurisdiction  within  the 
United  States  (including  foreign 
branches),  or  any  person  in  the  United 
States. 

§  537.322  U.S.  registered  broker  or  dealer 
in  securities. 

The  term  U.S.  registered  broker  or 
dealer  in  securities  means  any  U.S. 
citizen,  permanent  resident  alien,  or 
entity  organized  under  the  laws  of  the 
United  States  or  of  any  jurisdiction 
within  the  United  States  (including  its 
foreign  branches),  or  any  agency,  office, 
or  branch  of  a  foreign  entity  located  in 
the  United  States,  that: 

(a)  Is  a  “broker”  or  “dealer”  in 
securities  within  the  meanings  set  forth 
in  the  Securities  Exchange  Act  of  1934; 

(b)  Holds  or  clears  customer  accounts; 
and 

(c)  Is  regi.stered  with  the  Securities 
and  Exchange  C'.ommi.ssion  under  the 
Securities  Exchange  Act  of  1934. 

§537.323  U.S.  registered  money 
transmitter. 

'I'he  term  U.S.  registered  money 
I ransmiller  means  any  U..S.  citizen, 
pennammt  resident  alien,  or  entily 
organized  under  the  laws  of  the  I  Iniled 
.Slates  or  ol  aiiy  jiiri.sdiclioii  within  tin; 

I  Initiid  .Slates  (inchidiii)’,  its  loreign 
branches),  or  any  agency,  oliicc!,  oi 
blanch  ol  a  loreign  entity  located  in  the 
I  Iniled  .Stales,  that  is  a  money 
transmitter,  as  delined  in  3  1  ( il'K 
1 01 0. 1 ()()(H)(,S),  and  that  is  regisliMCid 
pnrsnani  to  .31  U.l'H  1033.:UU). 

§  537.324  Jadelte. 

I'he  term  jadeile  means  any  jadeile 
cla.ssiiiahle  under  heading  71().'{  of  the 
I  larmonized  'I'arilf  .Schedule  of  the 
I  Inited  .Slates. 

§537.325  Rubies. 

'I'he  term  rubies  nuians  any  rubies 
cla.ssiiiahle  iimhir  heading  7103  f)f  the 
Harmonized  'I’ariff  .Schedide  of  the 
United  .States. 

§  537.326  Articles  of  jewelry  containing 
jadelte  or  rubles. 

'I’he  term  articles  of  jewelry  containing 
jadeite  or  rubies  means  any  article  of 
jewelry  classifiable  under  heading  7113 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  that  contains  jadeite  or 
rubies,  or  any  article  of  jadeite  or  rubies 
classifiable  under  heading  7116  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States. 


§537.327  Financial,  material,  or 
technological  support. 

The  term  financial,  material,  or 
technological  support,  as  used  in 
§  537.201(a)  of  this  part,  means  any 
property,  tangible  or  intangible, 
including  but  not  limited  to  currency, 
financial  instruments,  securities,  or  any 
other  transmission  of  value;  weapons  or 
related  materiel;  chemical  or  biological 
agents;  explosives;  false  documentation 
or  identification;  communications 
equipment;  computers;  electronic  or 
other  devices  or  equipment; 
technologies;  lodging;  safe  houses; 
facilities;  vehicles  or  other  means  of 
transportation;  or  goods. 

“Technologies”  as  used  in  this 
definition  means  specific  information 
necessary  for  the  development, 
production,  or  use  of  a  product, 
including  related  technical  data  such  as 
blueprints,  plans,  diagrams,  models, 
formulae,  tables,  engineering  designs 
and  specifications,  manuals,  or  other 
recorded  instructions. 

§537.328  OFAC. 

The  term  OFAC  means  the 
n(i])artment  f)f  the  Treasury’s  Office  of 
l•'oI•eign  As.sets  (kaitrol. 

Subpart  D — Interpretations 

§  537.401  Reference  to  amended  sections. 

I'ixcei)!  as  olhia  wisi!  specified, 
reference  to  any  provision  in  or 
appendix  to  this  jiart  or  chapter  or  to 
any  regulation,  ruling,  order, 
insirnclion,  directive,  or  license  issued 
|)nrsnant  to  this  part  relers  to  the  same 
as  cnrrently  amended. 

§  537.402  Effect  of  amendment. 

I  liihiss  otherwise  spiicifically 
piovided,  any  amendment, 
modification,  or  revocation  of  any 
provision  in  or  appendix  to  this  jiart  or 
cha|)ter  or  of  any  order,  regulation, 
riding,  insirnclion,  or  licen.se  i.ssned  by 
( )I''A( ;  does  not  affect  any  act  done  or 
omitted,  or  any  civil  or  criminal 
|)roceeding  commenced  or  |)ending, 
prior  to  such  amendment,  modification, 
or  revocation.  All  pmialties,  forfeitures, 
and  liabilities  under  any  such  t)rder, 
regulation,  ruling,  instruction,  or  license 
continue  and  may  he  enforced  as  if  .such 
amendment,  modification,  or  revocation 
had  not  been  made. 

§537.403  Termination  and  acquisition  of 
an  interest  in  blocked  property. 

(a)  Whenever  a  transaction  licensed  or 
authorized  by  or  pursuant  to  this  part 
results  in  the  transfer  of  property 
(including  any  property  interest)  away 
from  a  person  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §  537.201(a),  such  property 
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shall  no  longer  be  deemed  to  be 
property  blocked  pursuant  to 
§  537.201(a),  vmless  there  exists  in  the 
property  another  interest  that  is  blocked 
pursuant  to  §  537.201(a),  the  transfer  of 
which  has  not  been  effected  pursuant  to 
license  or  other  authorization. 

(b)  Unless  otherwise  specifically 
provided  in  a  license  or  authorization 
issued  pursuant  to  this  part,  if  property 
(including  any  property  interest)  is 
transferred  or  attempted  to  be 
transferred  to  a  person  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  §  537.201(a),  such  property 
shall  be  deemed  to  be  property  in  which 
such  a  person  has  an  interest  and 
therefore  blocked. 

§537.404  Transactions  ordinarily  incident 
to  a  licensed  transaction. 

(a)  Any  transaction  ordinarily 
incident  to  a  licensed  transaction  and 
necessary  to  give  effect  thereto  is  also 
authorized,  except: 

(1)  An  ordinarily  incident  transaction, 
not  explicitly  authorized  within  the 
terms  of  the  license,  by  or  with  a  person 
whose  property  and  interests  in 
propiirty  are  blocked  jiursuant  to 

§  537.201  (a),  excejit  as  provided  in 
pai'agra])li  (h)  of  this  section;  or 

(2)  An  ordinarily  incident  transaction, 
not  explicitly  authorized  within  the 
terms  of  the  license,  involving  a  debit  to 
a  Itlocked  account  or  a  lianster  of 
hlocked  properly. 

(h) 'I'ransacI ions  licens<;(l  |nnsnant  to 
snhpail  I'i  ol  this  |)arl  and  those 
tiansactions  iallinj;  wilinn  IIk!  .scope  ol 
paiag.rapli  (a)  ol  this  section  are 
.'inihorized  even  thong, li  tliey  may 
involve  translers  to  or  Irom  an  account 
of  a  linancial  institntion  whose  |)ro|)erty 
and  interests  in  prop(;rly  are  l)locked 
inirsnant  to  ,5.'t7.20  I  (a),  provided  llial 
I  lie  account  is  not  on  t  he  I  looks  ol  a 
linancial  instilntion  that  is  a  II..S. 
person,  unless  olherwi.se  .nilhorized. 

Note  III  §  .'i:i7.4(l4(li):  .SV.i- .S:i7.r):)  I  Im  ii 
g.eiienil  license  <iiilli(iri/.iiig  Iniiisiiclioiis 
iiivdlviiig  certiiiii  Itiiiiiie.se  f’iiiiiiiciiil 
iiisliliiliens  wliese  iiniperly  niid  interests  in 
preperty  lire  lilecked  ))iirsniinl  In 
§  .5.17. 201  (ii),  inchiding  esliililisliiiig  and 
niaintaiiiiiig  accomils  nii  tlie  honks  of  I  )..S. 
rinancial  insti  tut  inns. 

(c)  Examphr.  A  license  authorizing  a 
jierson  to  complete  a  securities  sale 
involving  Ckimpany  A,  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  §  537.201(a),  also  authorizes 
other  persons  to  engage  in  activities  that 
are  ordinarily  incident  and  necessary  to 
complete  the  sale,  including 
transactions  by  the  buyer,  broker, 
transfer  agents,  and  banks,  provided 
that,  except  as  provided  in  paragraph  (b) 
of  this  section,  such  other  persons  are 


not  themselves  persons  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  §  537.201(a). 

§  537.405  Provision  of  services. 

(a)  The  prohibitions  on  transactions 
contained  in  §  537.201  apply  to  services 
performed  in  the  United  States  or  by 
U.S.  persons,  wherever  located, 
including  by  a  foreign  branch  of  an 
entity  located  in  the  United  States: 

(1)  On  behalf  of  or  for  the  benefit  of 
a  person  whose  property  and  interests 
in  property  are  blocked  pursuant  to 

§  537.201(a);  or 

(2)  With  respect  to  property  interests 
of  any  person  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §  537.201(a). 

(b)  Example:  U.S.  persons  may  not, 
except  as  authorized  by  or  pursuant  to 
this  part,  provide  legal,  accounting, 
financial,  brokering,  freight  forwarding, 
transportation,  public  relations,  or  other 
services  to  a  person  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §537.201  (a). 

Note  to  8  .'>:i7.4()5:  See  §§  .5:17.507  and 
5:17.508  on  licon.siiig  policy  witli  regard  to 
till!  |>rovi.sioii  olCortaiii  legal  and  einergeiicy 
medical  .service.s. 

§537.406  Offshore  transactions  Involving 
blocked  property. 

The  iirohihitiims  in  §. 5.37. 20  I  mi 
tiiiiisiiclioiis  III  (lo.’iliiigs  involving 
hlocked  |iroperty  apply  to  lian.saclion.s 
hy  any  I  )..S.  pei.son  in  a  location  onl.side 
the  I  Iniled  .Sliile.s  with  respect  to 
|iropeily  held  in  the  name  ol  a  |iei.son 
whose  properly  and  interests  in 
pro|ierly  are  hlocked  pnisnani  to 
§5:17.201  (a). 

§  537.407  Payments  from  blocked 
accounts  to  satisfy  obligations  prohibited. 

I’nrsiiant  to  §  5:i7.20 1 ,  no  dehils  may 
he  made  to  a  hlocked  account  to  pay 
ohiigations  to  II..S.  per.sons  or  other 
|iersons,  except  as  authorized  hy  or 
pursnani  to  this  jiart. 

Note  to  8 .5:17.407;  See  also  8  5:i7..5()2(e). 
wliicli  jirovides  lliat  no  license  or  other 
antliori/.ation  contained  in  or  issued 
pursuant  to  ttiis  part  authorizes  transfers  of 
or  jiayments  from  blocked  jiroperly  or  debits 
to  blocked  accounts  nnless  the  license  or 
other  authorization  explicitly  authorizes  the 
transfer  of  or  payment  from  blocked  property 
or  the  debit  to  a  blocked  account. 

§  537.408  Setoffs  prohibited. 

A  setoff  against  blocked  property 
(including  a  blocked  account),  whether 
by  a  U.S.  bank  or  other  U.S.  person,  is 
a  prohibited  transfer  under  §537.201  if 
effected  after  the  effective  date. 


§  537.409  Activities  under  pre-May  21 , 

1997  agreements. 

Pursuant  to  §  537.210(d),  a  U.S. 
person  who  is  a  party  to  a  pre-May  21, 
1997  agreement  may  enter  into 
subsequent  agreements  where  such 
agreements  are  pursuant  to,  or  in 
exercise  of  rights  under,  the  pre-May  21, 
1997  agreement  and  are  specifically 
contemplated  by  the  pre-May  21, 1997 
agreement,  unless  such  subsequent 
agreements  involve  any  activity 
prohibited  by  §  537.201(a)  with  respect 
to  any  person  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  Executive  Order  13448  of 
October  18,  2007  (E.O.  13448), 

Executive  Order  13464  of  April  30,  2008 
(E.O.  13464),  or  Executive  Order  13619 
of  July  11,  2012  (E.O.  13619),  or  by 
§  537.203.  The  exercise  of  rights  under 
a  pre-May  21,  1997  agreement  may 
include  the  exercise  of  options  to  extend 
the  contract,  depending  on  such  factors 
as  the  degree  of  specificity  with  which 
the  option  to  extend  is  described  in  the 
pre-May  21,  1997  agreement  and  the 
degree  to  which  the  party  wishing  to 
rmiew  can  enforce  its  decision  to 
(ixerci.se  the  option,  unle.ss  such  exerci.se 
of  rights  involves  any  activity 
liroliihited  by  §537.201  (a)  with  resjiecl 
to  any  person  wlio.se  |)r(iperly  ami 
interests  in  property  are  blocked 
piirsiiaiil  to  I'i.t ).  i:i448,  !•!.( ).  i:i4l)4,  or 
E.O.  i:ilil9,  or  by  §5:i7.20:i. 

§  537.410  Contracts  and  subcontracts 
regarding  economic  development  of 
resources  In  Burma. 

.Section  5.37.204  probiliils  new 
investment  in  Itnrnia  by  I  I..S.  person.*;. 

I  lowiiver,  pnrsnani  to  §  5:17.5.30,  t  )..S. 
Iiersons  may  eng, age  in  new  inviislmenl 
in  Hnrnia,  providi;(l  that  all  comlilions 
ol  that  }’,(aieral  license  are  satisfied. 
.Section  5.37. :i  I  I  defines  the  term  new 
invesimeni  to  include  ciatain  contracts 
providing  for  the  giaiiaal  .sn|)ervi.sion 
and  guarantee  of  anot  Ina'  pia'.son’s 
pia  formance  of  a  contract  that  includes 
the  economic  (bivelopimail  of  nisonrees 
located  in  Hnrma.  With  respiu:!  to  entry 
into  sneb  contracts,  only  the  following 
will  be  con.sidimed  n(;w  inveslnuail  in 
Hnrma: 

(a)  Entry  into  contracts  for 
supervision  and  guarantee  at  the  highest 
level  of  project  management,  such  as 
entry  into  a  contract  with  a 
development  project’s  .sponsor  or  owner 
to  become  a  prime  contractor  or  general 
manager  for  a  development  project; 

(b)  Entry  into  subcontracts  where  the 
functional  scope  of  the  subcontractor’s 
obligations  is  substantially  similar  to 
that  of  a  prime  contractor’s  or  general 
manager’s  obligations  for  a  development 
project;  or 
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(c)  Entry  into  a  contract  or  subcontract 
where  the  consideration  includes  a 
share  of  ownership  in,  or  participation 
in  the  royalties,  earnings,  or  profits  of, 
the  economic  development  of  resources 
located  in  Burma. 

§  537.41 1  [Reserved] 

§537.412  Investments  in  entities  involved 
in  economic  development  projects  in 
Burma. 

(a)  The  purchase  of  shares  in  a  third- 
country  company  that  is  engaged  in  the 
economic  development  of  resources 
located  in  Burma  is  prohibited  by 

§  537.204  where  the  company’s  profits 
are  predominantly  derived  from  the 
company’s  economic  development  of 
resources  located  in  Burma.  The 
purc:hase  of  .such  shares,  however,  is 
authorized  by  general  licen.se  pur.suant 
to  §537.530,  provided  that  all 
conditions  of  that  general  license  are 
.satisfied. 

(b)  If  a  IJ.S.  per.son  holds  shares  in  an 
entity  which  .subsequently  engages 
predominantly  in  the  economic 
development  of  resources  located  in 
Burma  or  .subsequently  derives  its 
income  exclusively  or  predominantly 
from  such  economic  development,  the 
IJ.S.  person  is  not  required  to  relinqui.sh 
its  shares.  Owning  such  shares,  and 
purchasing  additional  shares  is 
authorized  by  general  license  pursuant 
to  §  537.530,  provided  that  all 
conditions  of  that  general  license  are 
satisfied. 

§  537.41 3  [Reserved] 

§  537.41 4  Charitable  contributions. 

Unless  specifically  authorized  by 
OFAC  pursuant  to  this  part,  no 
charitable  contribution  of  funds,  goods, 
services,  or  technology,  including 
contributions  to  relieve  human 
suffering,  such  as  food,  clothing,  or 
medicine,  may  be  made  by,  to,  or  for  the 
benefit  of,  or  received  from,  a  person 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a).  For  the  purposes  of  this 
part,  a  contribution  is  made  by,  to,  or  for 
the  benefit  of,  or  received  from,  a  person 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a)  if  made  by,  to,  or  in  the 
name  of,  or  received  from  or  in  the 
name  of,  such  a  person;  if  made  by,  to, 
or  in  the  name  of,  or  received  from  or 
in  the  name  of,  an  entity  or  individual 
acting  for  or  on  behalf  of,  or  owned  or 
controlled  by,  such  a  person;  or  if  made 
in  an  attempt  to  violate,  to  evade,  or  to 
avoid  the  bar  on  the  provision  of 
contributions  by,  to,  or  for  the  benefit  of 
such  a  person,  or  the  receipt  of 
contributions  from  such  a  person. 


§  537.41 5  Credit  extended  and  cards 
issued  by  U.S.  financial  institutions  to  a 
person  virhose  property  and  interests  in 
property  are  blocked. 

The  prohibition  in  §  537.201  on 
dealing  in  property  subject  to  that 
section  prohibits  U.S.  financial 
institutions  from  performing  under  any 
existing  credit  agreements,  including, 
but  not  limited  to,  charge  cards,  debit 
cards,  or  other  credit  facilities  i.ssued  by 
a  U.S.  financial  in.stitution  to  a  per.son 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§537.201  (a). 

§  537.41 6  Entities  owned  by  a  person 
whose  property  and  interests  in  property 
are  blocked. 

A  person  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §  537.201(a)  has  an  intere.st 
in  all  property  and  interests  in  property 
of  an  entity  in  which  it  owns,  directly 
or  indirectly,  a  50  percent  or  greater 
interest.  'I’he  property  and  interests  in 
property  of  .such  an  entity,  therefore,  are 
blocked,  and  such  an  entity  is  a  person 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a),  regardle.s.s  of  whether  the 
name  of  the  entity  is  incorporated  into 
OFAC’s  Specially  Designated  Nationals 
and  Blocked  Persons  Li.st  (SDN  List). 

§537.417  Importation  into  a  bonded 
warehouse  or  foreign  trade  zone. 

The  prohibition  in  §537.203  applies 
to  importation  into  a  bonded  warehouse 
or  a  foreign  trade  zone  of  the  United 
States. 

§537.418  Facilitating  new  investment. 

Consistent  with  §  537.530,  U.S. 
persons  may  approve,  finance,  facilitate, 
or  guarantee  new  investment  by  foreign 
persons  provided  such  new  investment 
is  not  pursuant  to  an  agreement,  or 
pursuant  to  the  exercise  of  rights  under 
such  an  agreement,  that: 

(a)  Is  entered  into  with  the  Burmese 
Ministry  of  Defense,  state  or  non-state 
armed  groups  (which  includes  the 
military),  or  entities  owned  50  percent 
or  more  by  any  of  the  foregoing,  or 

(b)  involves  a  transaction,  directly  or 
indirectly,  with  any  person  whose 
property  and  interests  and  property  are 
blocked  pursuant  to  §  537.201(a). 

Subpart  E — Licenses,  Authorizations, 
and  Statements  of  Licensing  Policy 

§  537.501  General  and  specific  licensing 
procedures. 

For  provisions  relating  to  licensing 
procedures,  see  part  501,  subpart  E,  of 
this  chapter.  Licensing  actions  taken 
pursuant  to  part  501  of  this  chapter  with 
respect  to  the  prohibitions  contained  in 


tbis  part  are  considered  actions  taken 
pursuant  to  this  part.  General  licenses 
and  statements  of  licensing  policy 
relating  to  this  part  also  may  be 
available  through  the  Burma  sanctions 
page  on  OFAC’s  Web  site: 

WWW. treasury.gov/ofac. 

§  537.502  Effect  of  license  or 
authorization. 

(a)  No  licen.se  or  other  authorization 
contained  in  this  part,  or  otherwi.se 
i.s.sued  by  OFAC,  authorizes  or  validates 
any  transaction  effected  prior  to  the 
issuance  of  such  license  or  other 
authorization,  unless  specifically 
provided  in  .such  license  or 
authorization. 

(b)  No  regulation,  ruling,  instruction, 
or  license  authorizes  any  transaction 
jjrohibited  under  this  part  unless  the 
regulation,  ruling,  in.struction,  or  licen.se 
is  issued  by  OP’ACJ  and  .specifically 
refers  to  this  part.  No  regulation,  ruling, 
in.struction,  or  license  referring  to  this 
])art  shall  be  deemed  to  authorize  any 
transaction  prohibited  by  any  other  part 
of  this  chapter  unless  the  regulation, 
ruling,  in.struction,  or  licen.se 
specifically  refers  to  such  part. 

(c)  Any  regulation,  ruling,  instruction, 
or  license  authorizing  any  tran.saction 
otherwi.se  prohibited  under  this  part  has 
the  effect  of  removing  a  prohibition 
contained  in  this  part  from  the 
tran.saction,  but  only  to  the  extent 
.specifically  stated  by  its  terms.  Unless 
the  regulation,  ruling,  instruction,  or 
license  otherwise  specifies,  .such  an 
authorization  does  not  create  any  right, 
duty,  obligation,  claim,  or  interest  in,  or 
with  respect  to,  any  property  which 
would  not  otherwise  exist  under 
ordinary  principles  of  law. 

(d)  Nothing  contained  in  this  part 
shall  be  construed  to  supersede  the 
requirements  established  under  any 
other  provision  of  law  or  to  relieve  a 
person  from  any  requirement  to  obtain 
a  license  or  other  authorization  from 
another  department  or  agency  of  the 
U.S.  Government  in  compliance  with 
applicable  laws  and  regulations  subject 
to  the  jurisdiction  of  that  department  or 
agency.  For  example,  exports  of  goods, 
services,  or  technical  data  which  are  not 
prohibited  by  this  part  or  which  do  not 
require  a  license  by  OFAC,  nevertheless 
may  require  authorization  hy  the  U.S. 
Department  of  Commerce,  the  U.S. 
Department  of  State,  or  other  agencies  of 
the  U.S.  Government. 

(e)  No  license  or  other  authorization 
contained  in  or  issued  pursuant  to  this 
part  authorizes  transfers  of  or  payments 
from  blocked  property  or  debits  to 
blocked  accounts  unless  the  license  or 
other  authorization  explicitly  authorizes 
the  transfer  of  or  payment  from  blocked 
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property  or  the  debit  to  a  blocked 
account. 

(f)  Any  payment  relating  to  a 
transaction  authorized  in  or  pursuant  to 
this  part  that  is  routed  through  the  U.S. 
financial  system  should  reference  the 
relevant  OFAC  general  or  specific 
license  authorizing  the  payment  to 
avoid  the  blocking  or  rejection  of  the 
transfer. 

§  537.503  Exclusion  from  licenses. 

()FA(]  reserves  the  right  to  exclude 
any  person,  property,  transaction,  or 
class  thereof  from  the  operation  of  any 
license  or  from  the  privileges  conferred 
by  any  license.  OFACi  also  re.serves  the 
right  to  restrict  the  applicability  of  any 
license  to  particidar  persons,  property, 
transactions,  or  clas.ses  thereof.  Such 
actions  are  binding  upon  actual  or 
constructive  notice  of  the  exclusions  or 
restrictions. 

§  537.504  Payments  and  transfers  to 
blocked  accounts  in  U.S.  financial 
institutions. 

Any  payment  of  funds  or  transfer  of 
credit  in  which  a  person  whose  property 
and  interests  in  property  are  blocked 
jnirsuant  to  §  537.201(a)  has  any  interest 
that  comes  within  the  possession  or 
control  of  a  U.S.  financial  institution 
must  be  blocked  in  an  account  on  the 
books  of  that  financial  institution.  A 
transfer  of  funds  or  credit  by  a  U.S. 
financial  institution  between  blocked 
accounts  in  its  branches  or  offices  is 
authorized,  provided  that  no  transfer  is 
made  from  an  account  within  the 
United  States  to  an  account  held  outside 
the  United  States,  and  further  provided 
that  a  transfer  from  a  blocked  account 
may  be  made  only  to  another  blocked 
account  held  in  the  same  name. 

Note  to  §  537.504:  See  §  501 .603  of  this 
chapter  for  mandatory  reporting 
requirements  regarding  financial  transfers. 
See  also  §  537.208  concerning  the  obligation 
to  hold  blocked  funds  in  interest-bearing 
accounts. 

§  537.505  Entries  In  certain  accounts  for 
normal  service  charges  authorized. 

(a)  A  U.S.  financial  institution  is 
authorized  to  debit  any  blocked  account 
held  at  that  financial  institution  in 
payment  or  reimbursement  for  normal 
sendee  charges  owed  it  by  the  owner  of 
that  blocked  account. 

(b)  As  used  in  this  section,  the  term 
normal  service  charges  shall  include 
charges  in  payment  or  reimbursement 
for  interest  due;  cable,  telegraph, 
internet,  or  telephone  charges;  postage 
costs;  custody  fees;  small  adjustment 
charges  to  correct  bookkeeping  errors; 
and,  but  not  by  way  of  limitation, 
minimum  balance  charges,  notary  and 


protest  fees,  and  charges  for  reference 
books,  photocopies,  credit  reports, 
transcripts  of  statements,  registered 
mail,  insurance,  stationery  and  supplies, 
and  other  similar  items. 

§  537.506  Investment  and  reinvestment  of 
certain  funds. 

Subject  to  the  requirements  of 
§537.208,  U.S.  financial  institutions  are 
authorized  to  invest  and  reinve.st  as.sets 
blocked  pursuant  to  §  537.201(a), 
subject  to  the  following  conditions: 

(a)  The  assets  representing  such 
investments  and  reinvestments  are 
credited  to  a  blocked  account  or 
subaccount  that  is  held  in  the  same 
name  at  the  same  U.S.  financial 
institution,  or  within  the  possession  or 
control  of  a  U.S.  person,  but  funds  shall 
not  be  transferred  outside  the  United 
States  for  this  purpose; 

(b)  The  proceeds  of  such  investments 
and  reinvestments  shall  not  be  credited 
to  a  blocked  account  or  subaccount 
under  any  name  or  designation  that 
differs  from  the  name  or  designation  of 
the  specific  blocked  account  or 
subaccount  in  which  such  funds  or 
securities  were  held;  and 

(c)  No  immediate  financial  or 
economic  benefit  accrues  [e.g.,  through 
pledging  or  other  use)  to  a  person  whose 
property  and  interests  in  property  are 
blocked  pursuant  to  §537.201  (a). 

§  537.507  Provision  of  certain  legal 
services  authorized. 

(a)  The  provision  of  the  following 
legal  services  to  or  on  behalf  of  persons 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a)  is  authorized,  provided  that 
receipt  of  payment  of  professional  fees 
and  reimbursement  of  incurred 
expenses  must  be  specifically  licensed 
or  otherwise  authorized  pursuant  to 
§537.528: 

(1)  Provision  of  legal  advice  and 
counseling  on  the  requirements  of  and 
compliance  with  the  laws  of  the  United 
States  or  any  jurisdiction  within  the 
United  States,  provided  that  such  advice 
and  counseling  are  not  provided  to 
facilitate  transactions  in  violation  of  this 
part; 

(2)  Representation  of  persons  named 
as  defendants  in  or  otherwise  made 
parties  to  legal,  arbitration,  or 
administrative  proceedings  before  any 
U.S.  federal,  state,  or  local  court  or 
agency: 

(3)  Initiation  and  conduct  of  legal, 
arbitration,  or  administrative 
proceedings  before  any  U.S.  federal, 
state,  or  local  court  or  agency: 

(4)  Representation  of  persons  before 
any  U.S.  federal,  state,  or  local  court  or 
agency  with  respect  to  the  imposition. 


administration,  or  enforcement  of  U.S. 
sanctions  against  such  persons;  and 

(5)  Provision  of  legal  services  in  any 
other  context  in  which  prevailing  U.S. 
law  requires  access  to  legal  counsel  at 
public  expense. 

(b)  The  provision  of  any  other  legal 
services  to  persons  whose  property  and 
interests  in  property  are  blocked 
pursuant  to  §  537.201(a),  not  otherwise 
authorized  in  this  part,  requires  the 
issuance  of  a  specific  license. 

(c)  Entry  into  a  settlement  agreement 
or  the  enforcement  of  any  lien, 
judgment,  arbitral  award,  decree,  or 
other  order  through  execution, 
garnishment,  or  other  judicial  process 
purporting  to  transfer  or  otherwise  alter 
or  affect  property  or  interests  in 
property  blocked  pursuant  to 
§537.201  (a)  is  prohibited  unless 
licen.sed  pursuant  to  this  part. 

Note  to  §537.507:  U.S.  por.sons  .socking 
iKiinini.strativo  roc;on.sicioration  or  judicial 
review  of  their  designation  or  the  blocking  of 
their  property  and  interests  in  j)roperty  may 
ap})ly  for  a  specific  license  from  OFAC  to 
authorize  the  release  of  a  limited  amount  of 
blocked  funds  for  the  payment  of  legal  fees 
where  alternative  funding  sources  are  not 
available.  For  more  information,  see  OF'AC’s 
(Guidance  on  the  Helease  of  Limited  Amounts 
of  Blocked  Funds  for  Payment  of  Legal  Fees 
and  Costs  Incurred  in  Challenging  the 
Blocking  of  U.S.  Persons  in  Administrative  or 
Civil  Proceedings,  which  is  available  on 
OFAC’s  Web  site;  www.treasury.gov/ofac. 

§  537.508  Authorization  of  emergency 
medical  services. 

The  provision  of  nonscheduled 
emergency  medical  services  in  the 
United  States  to  persons  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  §  537.201(a)  is  authorized, 
provided  that  all  receipt  of  payment  for 
such  services  must  be  specifically 
licensed. 

§  537.509  Official  activities  of  certain 
international  organizations  authorized. 

All  transactions  and  activities 
otherwise  prohibited  by  this  part  that 
are  for  the  conduct  of  the  official 
business  of  the  United  Nations  or  the 
Specialized  Agencies,  Programmes, 
Funds,  and  Related  Organizations  of  the 
United  Nations  by  employees, 
contractors,  or  grantees  thereof  are 
authorized. 

Note  to  §  537.509:  For  an  organizational 
chart  listing  the  Specialized  Agencies, 
Programmes,  Funds,  and  Related 
Organizations  of  the  United  Nations,  see  the 
following  page  on  the  United  Nations  Web 
site:  v.'ww.un.org/en/ahoutun/structure/pdfs/ 
un-system-chart-color-sm.pdf. 
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§§  537.51 0-537.51 8  [Reserved] 

§537.519  Activities  undertaken  pursuant 
to  certain  pre-May  21, 1997  agreements. 

Except  as  prohibited  by  §  537.201(a) 
with  respect  to  persons  whose  property 
and  interests  in  property  are  blocked 
pursuant  to  Executive  Order  13448  of 
October  18,  2007,  Executive  Order 
13464  of  April  30,  2008,  or  Executive 
Order  13619  of  July  11,  2012,  or  by 
§537.203,  U.S.  persons  are  authorized 
to  engage  in  any  activity,  or  any 
transaction  incident  to  an  activity, 
undertaken  pursuant  to  an  agreement 
entered  into  prior  to  12:01  a.m.,  eastern 
daylight  time,  on  May  21,  1997,  or 
pursuant  to  the  exercise  of  rights  under 
such  an  agreement,  provided  that  the 
parties  to  the  agreement  include: 

(a)  The  Government  of  Burma  or  a 
nongovernmental  entity  in  Burma,  and 

(b)  An  entity  organized  under  the 
laws  of  a  foreign  state. 

Note  to  §537.519:  The  authorization 
contained  in  this  section  pertains  to  pre-May 
21,  1997  contracts  between  foreign  entities 
and  either  the  Government  of  Burma  or  a 
nongovernmental  entity  in  Burma.  A  parallel 
exemption  for  pre-May  21,  1997  contracts 
between  U.S.  persons  and  the  Government  of 
Burma  or  a  nongovernmental  entity  in  Burma 
is  contained  in  §  537.210(d)  and  further 
explained  in  §  537.409. 

§§537.520-537.521  [Reserved] 

§  537.522  Certain  transactions  related  to 
patents,  trademarks,  copyrights,  and  other 
intellectual  property  authorized. 

(a]  All  of  the  following  transactions  in 
connection  with  patent,  trademark, 
copyright,  or  other  intellectual  property 
protection  in  the  United  States  or  Burma 
are  authorized: 

(1)  The  filing  and  prosecution  of  any 
application  to  obtain  a  patent, 
trademark,  copyright,  or  other  form  of 
intellectual  property  protection; 

(2)  The  receipt  of  a  patent,  trademark, 
copyright,  or  other  form  of  intellectual 
property  protection: 

(3)  The  renewal  or  maintenance  of  a 
patent,  trademark,  copyright,  or  other 
form  of  intellectual  property  protection: 

(4)  'i’he  filing  and  jirosecution  of 
o])j)osition  or  infringement  ])roceedings 
with  respect  to  a  j)atent,  trademark, 
(:()|)yriglit,  or  otl)er  form  of  intellectual 
|)roperly  |)rolection,  or  the  entrance  of  a 
defense  to  any  such  proceedings;  and 

(5)  'I'lie  assignment  or  transfer  of  a 
patent,  trademark,  copyright,  or  other 
form  of  intellectual  |>ro|)erty  |)rotection. 

(h)  'I'his  section  authorizes  the 
payment  of  fees  currently  due  to  the 
I  hiited  States  Government  or  the 
Government  of  Burma,  or  of  the 
rea.sonahle  and  cnstomary  fees  and 
charges  currently  due  to  attorneys  or 


representatives  within  the  United  States 
or  Burma,  in  connection  with  the 
transactions  authorized  in  paragraph  (a) 
of  this  section,  except  that  payment 
effected  pursuant  to  the  terms  of  this 
paragraph  may  not  be  made  from  a 
blocked  account. 

§§537.523-537.525  [Reserved] 

§  537.526  Transactions  necessary  and 
ordinarily  incident  to  publishing  authorized. 

To  the  extent  that  such  activities  are 
not  exempt  from  this  part,  U.S.  persons 
are  authorized  to  engage  in  all 
transactions  otherwise  prohibited  by 
§  537.201  that  are  necessary  and 
ordinarily  incident  to  the  publishing 
and  marketing  of  manuscripts,  books, 
journals,  and  newspapers  in  paper  or 
electronic  format  (collectively,  “written 
publications”).  This  section  does  not 
apply  if  the  parties  to  the  transactions 
described  in  this  paragraph  include  the 
State  Peace  and  Development  Gouncil  of 
Burma  or  the  Union  Solidarity  and 
Development  Association  of  Burma;  any 
successor  entity  to  any  of  the  foregoing 
entities;  or  any  person,  other  than 
personnel  of  academic  and  research 
institutions,  acting  or  purporting  to  act 
directly  or  indirectly  on  behalf  of  the 
foregoing  entities  with  respect  to  the 
transactions  described  in  this  paragraph. 
Pursuant  to  this  section,  transactions 
incident  to  the  following  activities  are 
authorized,  provided  they  do  not 
involve  any  importations  prohibited  by 
§537.203: 

(a)  Gommissioning  and  making 
advance  payments  for  identifiable 
written  publications  not  yet  in 
existence,  to  the  extent  consistent  with 
industry  practice; 

(b)  Goliaborating  on  the  creation  and 
enhancement  of  written  publications; 

(c) (1)  Augmenting  written 
publications  through  the  addition  of 
items  such  as  photographs,  artwork, 
translation,  explanatory  text,  and,  for  a 
written  publication  in  electronic  format, 
the  addition  of  embedded  software 
necessary  for  reading,  browsing, 
navigating,  or  searching  the  written 
publication; 

(2)  Exj)orting  embedded  software 
neces.sary  for  reading,  browsing, 
navigating,  or  searching  a  written 
|>nl)lication  in  electronic  format, 
|)rovided  that,  to  the  extent  a  licen.se  is 
re(|nin!d  under  the  l<;x|)nrt 
Administration  Regidalions,  15  Gl'K 
parts  7.30  774  (I'lAK),  the  exportation  is 
licensed  or  otherwise  authorized  hy  the 
l)e|>artmenl  of  Gommerce  nnder  the 
|)rovisions  of  the  I'iAK; 

(d)  .Snhstant ive  edit ing  of  written 
|)nhlications; 

(e)  Payment  of  royalties  for  written 
publications; 


(f)  Greeting  or  undertaking  a 
marketing  campaign  to  promote  a 
written  publication;  and 

(g)  Other  transactions  necessary  and 
ordinarily  incident  to  the  publishing 
and  marketing  of  written  publications  as 
described  in  this  section. 

Note  1  to  §  537.526:  The  Department  of 
State  has  determined  that  the  State  Peace  and 
Development  Council  of  Burma  no  longer 
exists. 

Note  2  to  §  537.526:  See  §  537.529  for  a 
general  license  authorizing  the  exportation  or 
reexportation  of  financial  services  to  Burma. 

§537.527  [Reserved] 

§  537.528  Payments  for  legal  services  from 
funds  originating  outside  the  United  States 
authorized. 

Receipts  of  payment  of  professional 
fees  and  reimbursement  of  incurred 
expenses  for  the  provision  of  legal 
services  authorized  pursuant  to 
§  537.507(a)  to  or  on  behalf  of  any 
person  whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a)  are  authorized  from  funds 
originating  outside  the  United  States, 
provided  that: 

(a)  Prior  to  receiving  payment  for  legal 
services  authorized  pursuant  to 
§  537.507(a)  rendered  to  persons  whose 
property  and  interests  in  property  are 
blocked  pursuant  to  §  537.201(a),  the 
U.S.  person  that  is  an  attorney,  law  firm, 
or  legal  services  organization  provides 
to  OF  AG  a  copy  of  a  letter  of 
engagement  or  a  letter  of  intent  to 
engage  specifying  the  services  to  be 
performed  and  signed  by  the  individual 
to  whom  such  services  are  to  be 
provided  or,  where  services  are  to  be 
provided  to  an  entity,  by  a  legal 
representative  of  the  entity.  The  copy  of 
a  letter  of  engagement  or  a  letter  of 
intent  to  engage,  accompanied  by 
correspondence  referencing  this 
paragraph  (a),  is  to  be  mailed  to: 
Licensing  Division,  Office  of  Foreign 
Assets  Gontrol,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Aveniie 
NW.,  Annex,  Wa.shington,  DG  20220; 

(h)  The  funds  received  hy  U.S. 

|)erson.s  as  |)ayment  of  jjrofes.sional  fees 
and  reimhur.sement  of  incurred 
expen.ses  for  the  provision  of  legal 
.sei'vices  authorized  |)nrsnant  to 
§  537.507(a)  must  not  originate  from; 

(1)  A  .source  within  the  United  .States; 

(2)  Any  source,  wherever  located, 
within  the  possession  or  control  of  a 
I  )..S.  |)erson;  or 

(3)  Any  individual  or  entity,  other 
than  the  person  on  whose  behalf  the 
legal  services  ant horized  |)nrsnant  to 

§  537.507(a)  are  to  he  |)rovided,  whose 
|)roperty  and  interests  in  pr(»|)erty  are 
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blocked  pursuant  to  any  part  of  this 
chapter  or  any  Executive  order; 

Note  to  §  537.528(b):  This  paragraph 
authorizes  the  blocked  person  on  whose 
behalf  the  legal  services  authorized  pursuant 
to  §  537.507(a)  are  to  be  provided  to  make 
payments  for  authorized  legal  services  using 
funds  originating  outside  the  United  States 
that  were  not  previously  blocked.  Nothing  in 
this  paragraph  authorizes  payments  for  legal 
services  using  funds  in  which  any  other 
person  whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a),  any  other  part  of  this  chapter,  or 
any  Executive  order  holds  an  interest. 

(c)  Reports.  (1)  U.S.  persons  who 
receive  payments  in  connection  with 
legal  services  authorized  pursuant  to 
§  537.507(a)  must  submit  quarterly 
reports  no  later  than  30  days  following 
the  end  of  the  calendar  quarter  during 
which  the  payments  were  received 
providing  information  on  the  funds 
received.  Such  reports  shall  specify: 

(1)  The  individual  or  entity  from 
whom  the  funds  originated  and  the 
amount  of  funds  received;  and 

(ii)  If  applicable: 

(A)  The  names  of  any  individuals  or 
entities  providing  related  services  to  the 
U.S.  person  receiving  payment  in 
connection  with  authorized  legal 
services,  such  as  private  investigators  or 
expert  witnesses; 

(B)  A  general  description  of  the 
services  provided;  and 

(C)  The  amount  of  funds  paid  in 
connection  with  such  services. 

(2)  In  the  event  that  no  transactions 
occur  or  no  funds  are  received  during 
the  reporting  period,  a  statement  is  to  be 
filed  to  that  effect;  and 

(3)  The  reports,  which  must  reference 
this  section,  are  to  be  mailed  to: 
Licensing  Division,  Office  of  Foreign 
Assets  Control,  U.S.  Department  of  the 
Treasury,  1500  Pennsylvania  Avenue 
NW.,  Annex,  Washington,  DC  20220. 

Note  to  §537.528;  U.S.  persons  who 
receive  payments  in  connection  with  legal 
.services  authorized  pursuant  to  §  537.507(a) 
do  not  need  to  obtain  specific  autborization 
to  contract  for  related  services  that  are 
ordinarily  incident  to  the  provision  of  tho.s(! 
legal  services,  suc;h  as  tho.se  ))rovid(!d  by 
])rivale  investigators  or  expcnt  witnes.ses,  or 
to  pay  for  such  s(!rvice.s.  Additionally,  U..S. 
ixasons  do  not  need  to  obtain  .s|)ecific 
anthorization  to  provide  related  services  that 
are  ordinarily  incident  to  the  |)r()vi.sion  of 
legal  sei'vices  anthori/ed  |)nrsnanl  to 
§  r):t7.5()7(a). 

§537.529  Exportation  or  reexportation  of 
financial  services  to  Burma  authorized. 

(a)  l'ix(:o|)l  as  provided  in  paragraphs 
(hj  (d)  of  I  Ids  .section,  the  ex  portal  ion  or 
reexporlalion  of  linancial  services  lo 
Ihirniii,  directly  or  indirectly,  Iroin  Ihe 
I  holed  Slates  or  hy  a  I  )..S.  |)erson, 
wherever  located,  is  anihori/.ed. 


(b)  This  section  does  not  authorize,  in 
connection  with  the  provision  of 
security  services,  the  exportation  or 
reexportation  of  financial  services, 
directly  or  indirectly,  to  the  Burmese 
Ministry  of  Defense,  including  the 
Office  of  Procurement;  any  state  or  non¬ 
state  armed  group;  or  any  entity  in 
which  any  of  the  foregoing  own  a  50 
percent  or  greater  interest. 

(c)  This  section  does  not  authorize  the 
exportation  or  reexportation  of  financial 
services,  directly  or  indirectly,  to  any 
person  whose  property  and  interests  in 
property  are  blocked  pursuant  to 

§  537.201(a),  except  as  set  forth  in 
§  537.404(b). 

Note  to  §  537.529(c):  See  §  537.531  for  a 
general  license  authorizing  transactions 
involving  certain  Burmese  financial 
institutions  whose  property  and  interests  in 
property  are  blocked  pursuant  to 
§  537.201(a),  including  establishing  and 
maintaining  accounts  on  the  books  of  U.S. 
financial  institutions. 

(d)  This  section  does  not  authorize 
any  debit  to  a  blocked  account. 

Note  to  §  537.529:  As  a  result  of  the 
authorization  contained  in  this  section,  the 
special  measures  against  Biuma  imposed 
under  Section  311  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act  of 
2001  (Pub.  L.  107-56)  (USA  PATRIOT  Act) 
do  not  apply  to  the  operation  of 
correspondent  accounts  for  Bmrmese 
financial  institutions,  or  to  transactions  that 
are  conducted  through  those  accounts, 
provided  the  Burmese  financial  institution  is 
not  an  entity  whose  property  and  interests  in 
property  are  blocked  pursuant  to  §  537.201(a) 
and  the  transactions  are  otherwise  authorized 
by  this  part,  and  therefore  fall  within  the 
exception  set  forth  in  31  CFR  1010.651(b)(3). 
In  addition,  section  537.531  of  this  part 
authorizes  certain  transactions  involving 
specific  Burmese  financial  institutions  whose 
property  and  interests  in  property  are 
blocked  pursuant  to  this  part.  This  section 
does  not  affect  any  obligation  of  U.S. 
financial  institutions  processing  such 
transactions  to  conduct  enhanced  due 
diligence  under  .Section  312  of  the  USA 
PATRIOT  Act.  See  31  CIEK  1()10.61()(c). 

§  537.530  New  investment  in  Burma  by 
U.S.  persons  authorized. 

(a)  Ex(:(;|)l  a.s  |)r()vi(l(:(l  in  paragraph.s 

(c)  and  (d)  of  Ihi.s  .sect  ion,  now 
invoslinoni,  a.s  dofinod  in  §  537.31 1 ,  in 
Ihirnia  hy  II..S.  |)or.son.s  is  anthori/.od. 

(h)  Any  t  )..S.  |)oison  engaging  in  now 
invoslinoni  in  Ihinna  pursuant  lothis 
soction  nnist  roporl  to  Iho  DoparlinonI  of 
.Slalo  in  ooin|)l ianco  with  tho 
roipiiroinonts  sol  forlh  in  Iho 
Doparlinont  of  .Stale’s  “Reporting 
Koipiiroinonls  on  Kosponsihio 
Invoslinoni  in  linrina,”  available  at: 


www.HumanRights.gov/ 

RurmaResponsibleInvestment. 

(c)  This  section  does  not  authorize 
new  inve.stment  undertaken  pursuant  to 
an  agreement,  or  pursuant  to  the 
exercise  of  rights  under  such  an 
agreement,  that  is  entered  into  with  the 
Burmese  Ministry  of  Defense,  including 
the  Office  of  Procurement;  any  state  or 
non-state  armed  group;  or  any  entity  in 
which  any  of  the  foregoing  own  a  50 
percent  or  greater  interest. 

(d)  This  section  does  not  authorize 
transactions  with,  directly  or  indirectly, 
any  person  whose  property  and  interests 
in  property  are  blocked  pursuant  to 

§  537.201(a). 

Note  to  §537.530:  The  Department  of  State, 
pursuant  to  section  570(e)  of  the  Foreign 
Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act,  1997  (Pub.  L. 
104-208)  and  a  delegation  of  authority  by  the 
President,  has  waived  the  prohibition  on  new 
investment  in  Burma  authorized  in  section 
570  of  that  act.  See  77  Fed.  Reg.  62596  (Oct. 

15,  2012). 

§  537.531  Certain  transactions  involving 
Asia  Green  Development  Bank,  Ayeyarwady 
Bank,  Myanma  Economic  Bank,  and 
Myanma  Investment  and  Commercial  Bank 
authorized. 

(a)  Except  as  provided  in  paragraphs 

(b)  through  (f)  of  this  section,  all 
transactions  involving  Asia  Green 
Development  Bank,  Ayeyarwady  Bank, 
Myanma  Economic  Bank,  and  Myanma 
Investment  and  Commercial  Bank  are 
authorized. 

(b)  This  section  does  not  authorize 
transactions  involving  any  person 
whose  property  and  interests  in 
property  are  blocked  pursuant  to 

§  537.201(a)  other  than  Asia  Green 
Development  Bank,  Ayeyarwady  Bank, 
Myanma  Economic  Bank,  and  Myanma 
Investment  and  Commercial  Bank. 

(c)  This  section  does  not  authorize,  in 
connection  with  the  provision  of 
security  services,  the  exportation  or 
reexportation  of  financial  services, 
directly  or  indirectly,  to  the  Burme.se 
Mini.stry  of  Defense,  including  the 
Oflice  of  I’rocurornont;  any  .state  or  non- 
.state  armed  grouj);  or  any  entity  in 
which  any  of  the  foregoing  own  a  51) 
percent  or  greater  interest. 

(d)  This  .section  does  not  authorize 
any  new  iiiveslmenl,  a.s  defined  in 

§ 537.31 1 ,  including  in  or  with  Asia 
Green  I )evelo|)menl  Bank,  Ayeyarwady 
Bank,  Myanma  Economic  Bank,  or 
Myanma  Iiiveslmenl  and  Gommercial 
Bank. 

(e)  This  section  does  not  anihorize 
any  importations  into  Ihe  United  .States 
prohibited  by  §537.21)3. 

(fj  'I'liis  section  does  not  anihorize  the 
mihlocking  of  any  jiroperly  and  interests 
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in  property  that  were  blocked  as  of 
February  22,  2013,  pursuant  to  31  CFR 
§  537.201(a),  Executive  Order  13448  of 
October  18,  2007,  Executive  Order 
13464  of  April  30,  2008,  or  Executive 
Order  13619  of  July  11,  2012. 

Note  to  §  537.531:  As  a  result  of  the 
authorization  contained  in  this  section,  the 
special  measures  against  Burma  imposed 
under  Section  311  of  the  Uniting  and 
Strengthening  America  by  Providing 
Appropriate  Tools  Required  to  Intercept  and 
Obstruct  Terrorism  (USA  PATRIOT)  Act  of 
2001  (Pub.  L.  107-56)  (USA  PATRIOT  Act) 
do  not  apply  to  the  operation  of 
correspondent  accounts  for  Asia  Green 
Development  Bank,  Ayeyarwady  Bank, 
Myanma  Economic  Bank,  and  Myanma 
Investment  and  Commercial  Bank,  or  to 
transactions  conducted  through  such 
accounts,  provided  the  transactions  are 
authorized  pursuant  to  this  part,  and 
therefore  fall  within  the  exception  set  forth 
in  31  CFR  1010.651(b)(3).  This  section  does 
not  affect  any  obligation  of  U.S.  financial 
institutions  processing  such  transactions  to 
conduct  enhanced  due  diligence  under 
.Section  312  of  the  USA  PATRIOT  Act.  See 
31  CFR  1010.610(c). 

Subpart  F — Reports 

§  537.601  Records  and  reports. 

F’or  })r()vi.sion.s  roluting  to  roquirod 
rocord.s  and  roport.s,  soo  part  501, 

.sid)])art  Ci,  of  this  cliaptor. 

Record k(!(!|)ing  and  reporting 
re(|uireinents  inqursed  by  part  501  of 
this  chaj)ter  with  re.s])e(;t  to  tlie 
])rohihitions  contained  in  this  ])art  are 
considered  re(|uireinents  arising 
pnrsnant  to  this  part. 

Subpart  G — Penalties 

§537.701  Penalties. 

(a)  Attention  is  directed  to  .section  206 
of  the  International  Emergency 
I'iconomic  Powers  Act  (50  IJ.S.Ci.  1705) 
(lEEPA),  which  is  applicable  to 
violations  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
directive,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  lEEPA. 

(1)  A  civil  penalty  not  to  exceed  the 
amount  set  forth  in  section  206  of  lEEPA 
may  be  imposed  on  any  person  who 
violates,  attempts  to  violate,  conspires 
to  violate,  or  causes  a  violation  of  any 
license,  order,  regulation,  or  prohibition 
issued  under  lEEPA. 

Note  to  §  537.701(a)(1):  As  of  the  date  of 
publication  in  the  Federal  Register  of  the 
final  rule  amending  and  reissuing  this  part 
(June  30,  2014),  lEEPA  provides  for  a 
maximum  civil  penalty  not  to  exceed  the 
greater  of  $250,000  or  an  amount  that  is  twice 
the  amount  of  the  transaction  that  is  the  basis 


of  the  violation  with  respect  to  which  the 
penalty  is  imposed. 

(2)  A  person  who  willfully  commits, 
willfully  attempts  to  commit,  or 
willfully  conspires  to  commit,  or  aids  or 
abets  in  the  commission  of  a  violation 
of  any  license,  order,  regulation,  or 
prohibition  may,  upon  conviction,  be 
fined  not  more  than  $1,000,000,  or  if  a 
natural  person,  be  imprisoned  for  not 
more  than  20  years,  or  both. 

(b)  Adjustments  to  penalty  amounts. 

(1)  The  civil  penalties  provided  in 
lEEPA  are  subject  to  adjustment 
pursuant  to  the  Federal  Civil  Penalties 
Inflation  Adjustment  Act  of  1990  (Pub. 

L.  101-410,  as  amended,  28  U.S.C.  2461 
note). 

(2)  The  criminal  penalties  provided  in 
lEEPA  are  subject  to  adjustment 
pursuant  to  18  U.S.C.  3571. 

(c)  Attention  is  also  directed  to  18 
U.S.C.  1001,  which  provides  that 
whoever,  in  any  matter  within  the 
jurisdiction  of  the  executive,  legislative, 
or  judicial  branch  of  the  Government  of 
the  United  States,  knowingly  and 
willfully  falsifies,  conceals,  or  covers  up 
by  any  trick,  .scheme,  or  device  a 
material  fact,  or  makes  any  materially 
false,  fictitious,  or  fraudideut  .statement 
or  re])re.seutation,  or  makes  or  uses  any 
fal.se  writing  or  document  knowing  the 
.same  to  contain  any  materially  false, 
lictitions,  or  Irandnlent  statement  or 
entry  shall  he  fined  under  title  18, 

United  .States  (lode,  or  imj)ri.soned,  or 
both. 

(d)  Violations  of  this  part  may  also  he 
subject  to  other  a])plicable  laws. 

Noll)  to  §537.701:  The  Tom  l.imlos  Block 
Biirmoso  JADl'l  (Jiniln’s  Aiili-Doinocratic 
IdTorts)  At:t  of  2008  (the  “JADE  Act”) 

])rovi(i()s  that  any  jxjr.soii  who  violates  any 
prohibition  imjjosecl  j)nr.suant  to  Section  5(b) 
of  the  JADE  Act  shall  be  .subject  to  the 
penalties  provided  in  lEEFA.  In  Executive 
Order  13651  of  August  6,  2013,  the  l^resident 
waived  pursuant  to  Section  5(i)  of  JADE  Act 
the  blocking  and  financial  sanctions 
described  in  Section  5(b)  of  the  JADE  Act. 

§537.702  Pre-Penalty  Notice;  settlement. 

(a)  When  required.  If  OFAC  has 
reason  to  believe  that  there  has  occurred 
a  violation  of  any  provision  of  this  part 
or  a  violation  of  the  provisions  of  any 
license,  ruling,  regulation,  order, 
direction,  or  instruction  issued  by  or 
pursuant  to  the  direction  or 
authorization  of  the  Secretary  of  the 
Treasury  pursuant  to  this  part  or 
otherwise  under  the  International 
Emergency  Economic  Powers  Act  (50 
U.S.C.  1705)  (lEEPA)  and  determines 
that  a  civil  monetary  penalty  is 
warranted,  OFAC  will  issue  a  Pre- 
Penalty  Notice  informing  the  alleged 
violator  of  the  agency’s  intent  to  impose 


a  monetary  penalty.  A  Pre-Penalty 
Notice  shall  be  in  writing.  The  Pre- 
Penalty  Notice  may  be  issued  whether 
or  not  another  agency  has  taken  any 
action  with  respect  to  the  matter.  For  a 
description  of  the  contents  of  a  Pre- 
Penalty  Notice,  see  Appendix  A  to  part 
501  of  this  chapter. 

(b)(1)  Right  to  respond.  An  alleged 
violator  has  the  right  to  respond  to  a 
Pre-Penalty  Notice  by  making  a  written 
presentation  to  OFAC.  For  a  description 
of  the  information  that  should  be 
included  in  such  a  response,  see 
Appendix  A  to  part  501  of  this  chapter. 

(2)  Deadline  for  response.  A  response 
to  a  Pre-Penalty  Notice  must  be  made 
within  the  applicable  30-day  period  set 
forth  in  this  paragraph.  The  failure  to 
submit  a  response  within  the  applicable 
time  period  set  forth  in  this  paragraph 
shall  be  deemed  to  be  a  waiver  of  the 
right  to  respond. 

(i)  Computation  of  time  for  response. 

A  response  to  a  Pre-Penalty  Notice  must 
be  postmarked  or  date-.stamped  by  the 
U.S.  Postal  Service  (or  foreign  postal 
service,  if  mailed  abroad)  or  courier 
.service  provider  (if  transmitted  to  OFAC 
by  courier)  on  or  before  tbe  3()th  day 
after  the  postmark  dale  on  the  envelope 
in  which  the  Pre-Penalty  Notice  was 
mailed.  If  the  Pre-Penalty  Notice  was 
personally  delivered  by  a  iion-U..S. 

Postal  .Service  agent  authorized  by 
OFAC,  a  response  must  he  postmarked 
or  dale-.stam])ed  on  or  hefore  the  3()th 
day  alter  the  dale  of  delivery. 

(ii)  Extensions  of  lime  for  resjumse.  If 
a  (hie  date  falls  on  a  federal  holiday  or 
weekend,  that  due  dale  is  extended  to 
include  the  following  hnsine.ss  day.  Any 
other  extensions  of  time  will  he  granted, 
at  the  di.scretion  of  OFAC,  only  njion 
s})ecific  recjuest  to  OFAC. 

(3)  Form  and  method  of  response.  A 
response  to  a  Pre-Penalty  Notice  need 
not  be  in  any  particular  form,  but  it 
mu.st  bo  typewritten  and  signed  by  the 
alleged  violator  or  a  repre.sentative 
thereof,  must  contain  information 
.sufficient  to  indicate  that  it  is  in 
re.spon.se  to  the  Pre-Penalty  Notice,  and 
mu.st  include  the  OFAC  identification 
number  listed  on  the  Pre-Penalty  Notice. 
A  copy  of  the  written  response  may  be 
sent  by  facsimile,  but  the  original  also 
must  be  sent  to  OF  AC’s  Enforcement 
Division  by  mail  or  courier  and  must  be 
postmarked  or  date-stamped  in 
accordance  with  paragraph  (b)(2)  of  this 
.section. 

(c)  Settlement.  Settlement  discussion 
may  be  initiated  by  OFAC,  the  alleged 
violator,  or  the  alleged  violator’s 
authorized  representative.  For  a 
description  of  practices  with  respect  to 
settlement,  see  Appendix  A  to  part  501 
of  this  chapter. 
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(d)  Guidelines.  Guidelines  for  the 
imposition  or  settlement  of  civil 
penalties  by  OFAC  are  contained  in 
Appendix  A  to  part  501  of  this  chapter. 

[e)  Representation.  A  representative  of 
the  alleged  violator  may  act  on  behalf  of 
the  alleged  violator,  but  any  oral 
communication  with  OFAC  prior  to  a 
written  submission  regarding  the 
specific  allegations  contained  in  the  Pre- 
Penalty  Notice  must  be  preceded  by  a 
written  letter  of  representation,  unless 
the  Pre-Penalty  Notice  was  served  upon 
the  alleged  violator  in  care  of  the 
representative. 

§537.703  Penalty  imposition. 

If,  after  considering  any  written 
response  to  the  Pre-Penalty  Notice  and 
any  relevant  facts,  OFAC  determines 
that  there  was  a  violation  by  the  alleged 
violator  named  in  the  Pre-Penalty 
Notice  and  that  a  civil  monetary  penalty 
is  appropriate,  OFAC  may  issue  a 
Penalty  Notice  to  the  violator  containing 
a  determination  of  the  violation  and  the 
imposition  of  the  monetary  j)ennlty.  For 
additional  details  concerning  is.snance 
of  a  IVmalty  Notice,  .see  Apixmdix  A  lo 
part  .501  of  this  chapter.  'I  he  issnanci!  of 
the  INmalty  Notice  shall  constitnti;  final 
agency  action,  ■fin!  violator  has  the  right 
lo  seek  judicial  r(!vi(;w  of  that  final 
agency  action  in  fediM'al  district  court. 


§537.704  Administrative  collection; 
referral  to  United  States  Department  of 
Justice. 

In  the  event  that  the  violator  does  not 
pay  the  penalty  imposed  pursuant  to 
this  part  or  make  payment  arrangements 
acceptable  to  OFAC,  the  matter  may  be 
referred  for  administrative  collection 
measures  by  the  Department  of  the 
Treasury  or  to  the  United  States 
Department  of  Justice  for  appropriate 
action  to  recover  the  penalty  in  a  civil 
suit  in  a  federal  district  court. 

Subpart  H — Procedures 

§  537.801  Procedures. 

For  license  application  procedures 
and  procedmes  relating  to  amendments, 
modifications,  or  revocations  of 
licenses;  administrative  decisions; 
rulemaking;  and  requests  for  documents 
pursuant  to  the  Freedom  of  Information 
and  Privacy  Acts  (5  U.S.C.  552  and 
552a),  .see  part  501,  .subpart  E,  of  this 
chapter. 

§  537.802  Delegation  by  the  Secretary  of 
the  Treasury. 

Any  action  that  the  Scjcretary  of  the 
rreasiiry  is  anthori/.(!d  to  take  ])nr.snant 
to  th(!  Tom  Pantos  Ulock  Hnnnese  lADl'! 
(Junta’s  Anti-Democratic  Idforts)  Act  of 
2000  (Pill).  1..  110-2H0):  l‘.'xecnlive  ( Irder 
i:tt)47  of  May  20,  1007,  Executive  ( hder 
l.'lOlO  of  jnly  20,  200:i,  I'ixecntive  ( )nler 
i:i44H  of  Octoher  10,  2007,  I'lxecntive 
Order  i:i4li4  of  April  OO,  2000, 

I'lxecntive  ( )rder  1  Otil  0  of  jnly  11, 201 2, 


Executive  Order  13651  of  August  6, 

2013,  and  any  further  Executive  orders 
relating  to  the  national  emergency 
declared  in  Executive  Order  13047,  may 
be  taken  by  the  Director  of  OFAC  or  by 
any  other  person  to  whom  the  Secretary 
of  the  Treasury  has  delegated  authority 
so  to  act. 

Subpart  I — Paperwork  Reduction  Act 

§  537.901  Paperwork  Reduction  Act  notice. 

For  approval  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507)  of  information 
collections  relating  to  recordkeeping 
and  reporting  requirements,  licensing 
procedures  (including  those  pursuant  to 
.statements  of  licensing  policy),  and 
other  procedures,  see  §  501.901  of  this 
chapter.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unle.ss  it  di.splays  a  valid  control 
niimber  a.ssigned  by  OMB. 

Datod;  )iino  IB,  2014. 

Kurbara  (L  llanimKrli;, 

Acliiifi  Director,  Office  of  horeifin  Assets 
Oontrol. 

A|i])n)V()(l:  liiiK!  IH.  2014. 

David  S.  (iMiiaii, 

I  hider  Secretory,  ( )ffice  of  I’errorisni  and 
I'iitoociid  Intellif^ence,  De}uirtnu;ot  of  the 
'I'reosory. 
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NUCLEAR  REGULATORY 
COMMISSION 

10CFR  Parts  170  and  171 
[NRC-201 3-0276] 

RIN  3150-AJ32 

Revision  of  Fee  Schedules;  Fee 
Recovery  for  Fiscal  Year  2014 

agency:  Nuclear  Regulatory 
('.oiumission. 

ACTION:  Final  rule. 

SUMMARY:  The  IJ.S.  Nuclear  Regulatory 
('.oiumission  (NRC)  is  amending  the 
licensing,  inspection,  and  annual  fees 
charged  to  its  applicants  and  licensees. 
These  amendments  are  necessary  to 
implement  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA-90), 
as  amended,  which  requires  the  NRC  to 
recover  through  fees  approximately  90 
percent  of  its  budget  authority  in  Fiscal 
Year  (FY)  2014,  not  including  amounts 
appropriated  for  Waste  Incidental  to 
Reprocessing  (WIR),  amounts 
appropriated  for  generic  homeland 
security  activities,  and  Inspector 
General  (IG)  services  for  the  Defense 
Nuclear  Facilities  Safety  Board 
(DNFSB).  These  fees  represent  the  cost 
of  the  NRC’s  services  provided  to 
applicants  and  licensees. 

DATES:  This  final  rule  is  effective  on 
August  29,  2014. 

ADDRESSES:  Please  refer  to  Docket  ID 
NRC-201 3-0276  when  contacting  the 
NRC  about  the  availability  of 
information  for  this  final  rule.  You  may 
access  publicly-available  information 
related  to  this  final  rule  by  any  of  the 
following  methods: 

•  Federal  Rulemaking  Web  site:  Go  to 
http://www.regulations.gov  and  search 
for  Docket  ID  NRC-2013-0276.  Address 
questions  about  NRC  dockets  to  Carol 
(jallagher;  telephone:  301-287-3422; 
email:  Carol.Gallagher@nrc.gov.  For 
technical  questions,  contact  the 
individual  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
final  rule. 

•  NRC’s  Agencywide  Documents 
Access  and  Management  System 
(ADAMS):  You  may  obtain  publicly 
available  documents  online  in  the 
ADAMS  Public  Documents  collection  at 
http://www.nrc.gov/reading-rm/ 
adams.html.  To  begin  the  search,  select 
“ADAMS  Public  Documents”  and  then 
select  “Begin  Web-based  ADAMS 
Search.”  P'or  problems  with  ADAMS, 
please  contact  the  NRC’s  Public 
llocument  Room  (PDR)  reference  staff  at 
1-800-397-4209,  301^15-4737,  or  by 
email  to  pdr.resource@nrc.gov.  For  the 
convenience  of  the  reader,  instructions 


about  obtaining  materials  referenced  in 
this  document  are  ])rovided  in  the 
“Availability  of  Documents”  .scjction  of 
this  document. 

•  NRC’s  FDR:  Yon  may  examine  and 
purchase  co|)ies  of  ])ut)lic  documents  at 
the  NRC’s  PDR,  Room  01-F21,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arlette  Howard,  Office  of  the  Chief 
Financial  Officer,  U.S.  Nuclear 
Regulatory  (iommission,  Washington, 

DC  20555-0001,  telephone:  301^15- 
1481,  email:  Arlette.lloward@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 
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XIV.  Availability  of  Guidance 
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I.  Background 

Over  the  past  40  years  the  NRC  (and 
earlier,  as  the  Atomic  Energy 
Commission,  the  NRC’s  predecessor 
agency)  has  assessed  and  continues  to 
assess  fees  to  applicants  and  licensees  to 
recover  the  cost  of  its  regulatory 
program.  The  NRC’s  cost  recovery 
principles  for  fee  regulation  are 
governed  by  two  major  laws:  (1)  The 
Independent  Offices  Appropriations  Act 
of  1952  (lOAA)  (31  U.S.C.  483(a));  and 
(2)  OBRA-90  (42  U.S.C.  2214),  as 
amended.  The  NRC  is  required  each 
year,  under  OBRA-90,  as  amended,  to 
recover  approximately  90  percent  of  its 
budget  authority,  not  including  amounts 
appropriated  for  WIR,  amounts 
appropriated  for  generic  homeland 
security  activities  (non-fee  items),  and 
IG  services  for  the  DNFSB,  through  fees 
to  the  NRC  licensees  and  applicants. 

In  addition  to  the  requirements  of 
OBRA-90,  as  amended,  the  NRC  is  also 
required  to  comply  with  the 
requirements  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1 996.  This  Act  encourages  small 
businesses  to  participate  in  the 
regulatory  process,  and  requires 
agencies  to  develop  more  accessible 
sources  of  information  on  regulatory 
and  rejjorting  requirements  for  small 
bu.sinesses  and  i;reate  a  small  entity 
compliance  guide.  The  NR(],  in  order  to 
ensure  ecpiitahle  fe(!  distrihution  among 


all  licensees,  develops  a  fee 
methodology  .specifically  for  small 
entiti(!S  that  consisted  of  a  small  entity 
definition  and  the  Small  Bnsine.ss 
Admini.stration’s  mo.st  common 
receij)ts-bas(!d  .size  standards  as 
dc'scrihed  under  the  North  American 
Indu.stry  Cla.ssification  .Systcmi  (NAICS) 
identifying  indu.stry  codes.  The  NAKkS 
is  the  standard  used  hy  Federal 
.statistical  agencies  to  cla.ssify  bu.sine.s.s 
estahlishments  for  the  purpo.ses  of 
collecting,  analyzing,  and  puhli.shing 
.statistical  data  related  to  the  U.S. 
husiness  economy.  The  purpose  of  this 
fee  methodology  is  to  lesstm  the 
financial  impact  on  .small  entities 
through  the  establishment  of  a 
maximum  fee  at  a  reduced  rate  for 
qualifying  licensees. 

In  FY  2013,  the  NRC  staff  performed 
a  biennial  review  using  the  fee 
methodology  developed  in  FY  2009  that 
applies  a  fixed  percentage  of  39  percent 
to  the  prior  2-year  weighted  average  of 
materials  users’  fees.  This  methodology 
disproportionately  impacted  NRC’s 
small  licensees  compared  to  other 
licensees;  therefore,  the  NRC  staff 
limited  tiie  increase  to  21  percent,  the 
same  as  FY  2011.  The  change  resulted 
in  a  fee  of  $2,800  for  an  upper-tier  small 
entity  and  $600  for  a  lower-tier  small 
entity  for  FY  2013.  The  NRC  staff 
believes  these  small-entity  fees  are 
reasonable  and  provide  relief  to  small 
entities  while  at  the  same  time 
recovering  from  those  licensees  some  of 
the  NRC’s  costs  for  activities  that  benefit 
them.  For  this  fee  rule,  the  small  entity 
fees  remain  unchanged.  The  next 
biennial  review  will  be  conducted  in  FY 
2015. 

II.  Discussion 

In  compliance  with  OBRA-90,  as 
amended,  and  the  Atomic  Energy  Act 
(AEA),  the  NRC  amends  its  fee 
schedules  for  10  CFR  parts  170  and  171 
to  recover  approximately  90  percent  of 
its  FY  2014  budget  authority,  less  the 
amounts  appropriated  for  VVIR,  the 
Nuclear  Waste  Fund  (NWF),  generic 
homeland  security  activities,  and  IG 
services  for  the  DNFSB.  The  10  CFR  part 
170  user  fees,  under  the  authority  of  the 
lOAA,  recover  the  NRC’s  costs  of 
providing  special  benefits  to  identifiable 
applicants  and  licensees.  P'or  example, 
the  NRC  assesses  these  fees  to  cover  the 
co.sts  of  in.spections,  applications  for 
new  licenses  and  licen.se  renewals,  and 
requests  for  license  amendments.  The 
10  (3''R  part  171  animal  fees  recover 
generic  regulatory  costs  not  otlierwi.se 
recovered  through  10  CFR  jiart  170  fees. 
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FY  2014  Fee  Collection 

The  NRC  received  total 
appropriations  of  $1,055.9  million  for 
FY  2014  based  on  the  Consolidated 
Appropriations  Act  (Pub.  L.  113-76), 
signed  by  President  Obama  on  January 
17,  2014.  Based  on  OBRA-90,  as 
amended,  the  NRC  is  required  to  recover 
$930.7  million  through  10  CFR  part  170 
licensing  and  inspections  and  10  CFR 
part  171  annual  fees  for  FY  2014.  This 
amount  excludes  non-fee  items  for  WIR 
activities  totaling  $1.4  million,  IG 
services  for  the  DNFSB  totaling  $0.9 


million,  and  generic  homeland  security 
activities  totaling  $19.5  million.  The 
required  fee  recovery  amount  is  $66.8 
million  more  than  the  amount  estimated 
for  recovery  in  FY  2013,  an  increase  of 
7.7  percent.  After  accounting  for  billing 
adjustments,  this  amount  is  further 
decreased  by  $14.0  million  as  a  result  of 
net  billing  adjustments  (sum  of  unpaid 
current  year  invoices  (estimated)  minus 
payments  for  prior  year  invoices  and 
current  year  collections  for  a  reclassified 
fuel  facility  licensee).  This  leaves 
approximately  $916.7  million  in  FY 


2014  to  be  billed  as  fees  to  licensees  for 
10  CFR  part  170  licensing  and 
inspection  fees  and  10  CFR  part  171 
annual  fees.  This  amount  represents  a 
$2.2  million  decrease  in  fees  assessed  to 
licensees  from  the  FY  2014  proposed  fee 
rule  published  on  April  14,  2014  (79  FR 
21036). 

Table  I  summarizes  the  budget  and  fee 
recovery  amounts  for  FY  2014.  The  FY 
2013  amounts  are  provided  for 
comparison  purposes.  (Individual 
values  may  not  sum  to  totals  due  to 
rounding.) 


Table  I— Budget  and  Fee  Recovery  Amounts 

[Dollars  In  millions] 


FY  2013  FY  2014 

final  rule  final  rule 


Total  Budget  Authority  . 

Less  Non-Fee  Items  . 

Balance  . 

Fee  Recovery  Rate . 

Total  Amount  to  be  Recovered  . 

10  CFR  Part  171  Billing  Adjustments: 

Unpaid  Current  Year  Invoices  (estimated) . 

Less  Current  Year  from  Collections  (Terminated  or  Reclassified  licensees) 

Less  Payments  Received  in  Current  Year  for  Previous  Year  . 

Invoices  (estimated)  . 


$985.6 

$1 ,055.9 

-25.7 

-21.8 

$959.9 

$1 ,034.1 

90% 

90% 

864.0 

930.7 

2.2 

0.5 

-4.6 

-2.2 

-2.0 

-  12.3 

Subtotal  . 

Amount  to  be  Recovered  through  10  CFR  Parts  170  and  171  from  Current  Licensees  Fees 

Less  Estimated  10  CFR  Part  170  Fees  . 

Less  Prior  Year  Unbilled  10  CFR  Part  170  Fees  . 

10  CFR  Part  171  Fee  Collections  Required  from  Current  Licensees  . 


-4.4 
$859.6 
-  327. 1 
-20.9 


-14.0 

$916.7 

-332. 


$511.6 


$584.2 


Changes  From  the  FY  2013  Final  Fee 
Rule 

In  this  final  fee  rule,  the  NRC  amends 
fees  for  power  reactors,  spent  fuel 
storage/reactor  decommissioning,  non¬ 
power  reactors,  uranium  recovery 
facilities,  fuel  facilities,  materials  users, 
and  the  U.S.  Department  of  Energy’s 
(DOE)  transportation  license  as 
com])ared  to  the  FY  2013  final  fee  rule. 
The  total  amount  of  annual  fees  to  he 
recf)vered,  $584.2  million,  represents  an 
increa.se  of  $72.()  million  from  the  FY 
2013  final  rule.  Overall,  the  oj)erating 
rear:lor.s’  annual  fees  increa.se  from  the 
I'  Y  2013  final  rule  as  a  result  of 
incnui.sed  hudgetary  resources  with  an 
un.secjnestrated  budget,  the  absence  of  a 
one-time  hilling  credit  of  a])j)roximately 
$20  million  from  I‘'Y  2013,  and  the 
reduction  of  two  reactors  (San  Onofre 
Nuclear  Generating  Station  (SONGS), 
Units  2  and  3). 

Changes  From  the  FY  2014  Proposed 
Fee  Rule 

In  this  final  rule,  the  10  CP’R  part  170 
fees  also  increase  $8  million  due  to  an 
increase  in  licensing  actions  for 
operating  reactors  of  $10.5  million  and 


generic  decommissioning  by 
approximately  $0.1  million  offset  by  a 
decrease  in  10  CFR  part  170  of  $2.6 
million  for  fuel  facilities.  The  operating 
reactor  annual  fees  decrease  by 
approximately  $10.5  million  from  the 
FY  2014  proposed  fee  rule  estimate. 

'I’he  fuel  facilities  annual  fees  increase 
by  $0.4  million  from  the  FY  2014 
])roposed  rule  as  a  njsult  of  reduced  10 
CI‘’R  ])art  170  hillings  of  $2.(5  million 
diK!  (o  new  construction  project  (hdays 
with  an  offset  of  a  .$2.2  million 
reclassification  adju.stment  for  fairnuit 
year  hillings  for  an  a|)proved 
downgradcnl  fuel  facility  licensije  (IJ.SJ'iC 
Paducah)  under  fee  cal(!gory  I.E., 
I,icen.s(!.s  or  certificates  for  the  ojjcration 
of  a  uranium  enrichment  facility,  'f’he 
NRC  removt;d  USl'iC  I’aducah  from  the 
enrichment  category  and  ])laced  the 
facility  under  10  CFR  ])art  171  annual 
fee  category  l.A.(2)(a),  “limited 
Operations,”  on  May  28,  2014.  'I’he 
USEC  Paducah  shut  down  with  no  plans 
to  restart  the  enrichment  cascades.  The 
USEC  Paducah  shipped  uranium 
hexafluoride  (UFf,)  feed  and  product 
material  to  other  facilities  for  storage 
and  management  and  is  currently  in  the 


process  of  deleasing  the  facilities.  The 
one-time  credit  applied  to  fuel  facility 
licensees  is  for  the  current  year  revenue 
received  while  USEC  Paducah  was 
licensed  under  fee  category  l.E. 
Decreases  in  some  fuel  facilities  annual 
fees  can  also  he  attrilmted  to  revisions 
to  their  effort  fac:tors  within  the  Fuel 
Imcilities  matrix  \i.sed  to  compute  the 
fee  calculations. 

As  a  r(!Sidt  of  these  chang(!.s,  tlie  10 
C1''R  part  171  annual  fees  for  current 
licenscios  decn!a.s(!  by  .$10.2  million  from 
the  ])ropo.s(!d  rule.  Overall,  the 
])er(:(!nlag(!  cliang(!.s  in  mo.st  animal  fees 
increa.se  moderately  compared  to  the 
previous  year  with  the  excejition  of 
ojierating  reactors  and  uranium  recovery 
animal  fees.  l''or  this  final  rule,  tlie  l"l'l'; 
rate  used  to  convert  hudgetary  resources 
into  FTE  dollars  remains  unchanged 
from  the  jiroposed  rule. 

1  lourly  Rate 

'I’he  NRC’s  hourly  rate  is  used  in 
assessing  full  cost  fees  for  specific 
.services  provided,  as  well  as  flat  fees  for 
certain  application  reviews.  The  NRC  is 
increasing  the  current  hourly  rate  of 
$272  to  $279  in  FY  2014.  This  rate  is 


lO  o 
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applicable  to  all  activities  for  which  fees 
are  assessed  under  §§  170.21  and 
170.31. 

The  FY  2014  hourly  rate  is  2.6  percent 
higher  than  the  FY  2013  hourly  rate  of 
$272.  The  increase  in  the  hourly  rate  is 
due  primarily  to  higher  agency- 
budgeted  resources  and  a  decrease  in 
the  number  of  mission  direct  full-time 
equivalents  (FTE)  compared  to  FY  2013. 

The  NRC’s  hourly  rate  is  derived  by 
dividing  the  sum  of  recoverable 
budgeted  resources  for:  (1)  Mission- 
direct  program  salaries  and  benefits;  (2) 


mission-indirect  program  support;  and 
(3)  agency  corporate  support  and  the  IG, 
which  is  all  agency  indirect  costs  (i.e. 
overhead,  by  mission-direct  FTE  hours. 
The  mission-direct  FTE  hours  are  the 
product  of  the  mission-direct  FTE 
multiplied  by  the  hours  per  direct  FTE. 
The  only  budgeted  resources  excluded 
from  the  hourly  rate  are  those  for 
contract  activities  related  to  mission- 
direct  and  fee-relief  activities. 

In  FY  2014,  the  NRG  used  1,375  hours 
per  direct  FTE,  an  increase  of  24  hours 
from  FY  2013,  to  calculate  the  hourly 

Table  II— Hourly  Rate  Calculation 


fee  rate.  These  hours  exclude  all 
indirect  activities  such  as  training, 
general  administration,  and  leave,  and 
include  only  those  activities  that 
directly  support  the  NRG’s  mission.  The 
NRG  generated  this  1,375  hour  figure  by 
reviewing  data  from  its  time  and  labor 
system. 

Table  II  shows  the  results  of  the 
hourly  rate  calculation  methodology. 
The  FY  2013  amounts  are  provided  for 
comparison  purposes.  (Individual 
values  may  not  sum  to  totals  due  to 
rounding.) 


Mission-Direct  Program  Salaries  &  Benefits  . 

$345.1 

$359.2 

Mission-Indirect  Program  Support  . 

19.7 

21.0 

Agency  Corporate  Support,  and  the  IG . 

474.8 

486.0 

Subtotal . 

839.6 

866.2 

Less  Offsetting  Receipts . 

-0.0 

-0.0 

Total  Budget  Included  in  Hourly  Rate  (Millions  of  Dollars)  . 

839.6 

866.2 

Mission-Direct  FTE  (Whole  numbers)  . 

2,285 

2,254 

Professional  Hourly  Rate  (Total  Budget  Included  in  Hourly  Rate  divided  by  Mission-Direct  FTE  Hours) 
(Whole  Numbers)  . 

272 

279 

As  shown  in  Table  II,  dividing  the  FY 
2014  $866.2  million  budget  amount 
included  in  the  hourly  rate  by  total 
mission-direct  FTE  hours  (2,254  FTE 
times  1,375  hours)  results  in  an  hourly 
rate  of  $279.  The  hourly  rate  is  rounded 
to  the  nearest  whole  dollar. 

Flat  Application  Fee  Changes 

'I’he  NRG  is  amending  the  current  flat 
application  fees  in  §§170.21  and  170.31 
to  reflect  the  revi.sed  hourly  rate  of  $279. 
I’hese  flat  fees  are  calculated  by 
multiplying  tbe  average  juofessional 
.staff  bours  needed  to  j)rocess  tbe 
licensing  actions  by  tbe  ])rofessional 
hourly  rate  for  FY  2014.  Tbe  agency 
estimates  tin;  average  professional  staff 
boiirs  necided  to  proc(!.s.s  liccaisiiig 
actions  every  otluir  year  as  part  of  its 
biennial  review  of  fees  performed  in 
com|)fiance  with  tbe  Gbief  l‘'inan(:ial 
Officers  Act  of  ItlttO.  The  NKG.  last 
performed  this  review  as  part  of  tbe  FY 
2013  fee  rnlemaking.  The  higher  hourly 
rate  of  .$279  is  tbe  j)rimary  r(;ason  for  tbe 
increase  in  a])])lication  fees. 

'rbe  amounts  f)f  tlu;  materials 
licensing  flat  fees  are  rounded  .so  that 
tbe  fees  woidd  be  convenient  to  tbe  user 
and  the  ef  fects  of  rounding  would  be 
minimal.  Fees  under  $1,000  are  rounded 
to  the  nearest  $10,  fees  that  are  greater 
than  $1,000  but  le.ss  than  $100,000  are 
rounded  to  the  nearest  $100,  and  fees 
that  are  greater  than  $100,000  are 
rounded  to  the  nearest  $1,000. 


The  final  licensing  flat  fees  are 
applicable  for  fee  categories  K.l. 
through  K.5.  of  §  170.21,  and  fee 
categories  l.C.  through  I.D.,  2.B. 
through  2.F.,  3. A.  through  3.S.,  4.B. 
through  9.D.,  10. B.,  15. A.  through  15. L., 
15.R.,  and  16  of  §  170.31.  Applications 
filed  on  or  after  the  effective  date  of  the 
FY  2014  final  fee  rule  are  subject  to  the 
revised  fees  in  the  final  rule. 

Application  of  Fee-Relief  and  Low-Level 
Waste  (LLW)  Siircharge 

Tbe  NRG  will  asse.ss  a  total  of  $1.9 
million  to  licen.sees’  annual  fees  for  both 
lee-relief  activities  aud  l.I.W  surcharge 
ba.sed  on  their  share  of  the  lee 
i(!coverable  bndg(!t  aulbority.  For  this 
rulemaking,  the  NKG  establislujs 
rebaselined  annual  fees  by  changing  tbe 
number  of  licen.sees  in  accordance  with 
.SI':(:Y-0.5-()164,  “Annual  Iuh: 
(’.alcnlalion  Method,”  .Se|)t(!mber  15, 
2005  (AI)AM.S  Acce.ssion  No. 
Ml,052580332).  'I’be  rebaselining 
method  analyzes  flu*  budget  in  detail 
and  allocates  tbe  budgeted  costs  to 
various  classes  or  snt)clas.s(i.s  of 
licensees.  'I'his  method  is  currently  u.sed 
by  the  NKG  every  year. 

.Specifically,  the  NKCi  will  u.se  its  fee- 
relief  surplus  to  decrease  all  licensees’ 
annual  foes,  based  on  their  percentage 
share  of  the  budget.  The  NKG  will  apply 
the  10  percent  of  its  budget  that  is 
excluded  from  fee  recovery  under 
OBRA-90,  as  amended  (fee  relief),  to 


offset  the  total  budget  allocated  for 
activities  that  do  not  directly  benefit 
current  NRG  licensees.  The  budget  for 
these  fee-relief  activities  is  totaled  and 
then  reduced  by  the  amount  of  the 
NRG’s  fee  relief.  Any  difference  between 
the  fee-relief  and  the  budgeted  amount 
of  these  activities  results  in  a  fee-relief 
adjustment  (increase  or  decrease)  to  all 
licensees’  annual  fees,  based  on  their 
percentage  share  of  the  budget,  which  is 
consistent  with  the  existing  fee 
methodology. 

In  comparison  to  FY  2013,  tbe 
budgetary  resources  in  FY  2014 
increased  for  fee-relief  activiticss  due  to 
increa.stui  rnlemaking  activities  for 
nisearcb  and  te.st  reactors,  incrciascid 
training  and  travel  ntsonrces  under 
Agreement  .State;  Oversight,  and  a 
n;dn(;tion  in  d(;commissioning  teillings 
under  10  (iFK  part  170,  which  lowered 
tin;  olLse;!  nnd(;r  d(;commis.sioning 
activities  for  total  fee;  re;lie;f  re;.se)nre:e;s. 

In  e;e)mp<irise)n  te)  tbe;  I'Y  2014 
pre)pe).se;el  le;e;  rule;,  bnelge;t<iry  re;se)nre:e;s 
ele;e:re;ase;  fe)r  fe;e;  re;lie;f  in  this  final  elne; 
in  pent  te;  <i  $10t),t)00  re;elne;lie)n  tee  tbe  fe;e; 
re;lie;f  buelge;t  freem  ine:re;a.se;el  IttCd-’K  pent 
170  billings  for  tbe;  ge;ne;ric 
ele;cominis.sie)ning/r(;clamation  nnele;r  tbe 
tee  relief  cat(;gorie;.s.  As  a  result,  of  this 
e;hango,  some  licensees  received  a 
minimal  reduction  in  fees  in  this  final 
rule. 

Table  III  .summarizes  the  fee-relief 
activities  for  FY  2014.  The  FY  2013 
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amounts  are  provided  for  comparison  purposes.  (Individual  values  may  not 

sum  to  totals  due  to  rounding.) 


Table  III— Fee-Relief  Activities 

[Dollars  in  millions] 


Fee-relief  activities 

FY  2013 
budgeted  costs 

FY  2014 
budgeted  costs 

1.  Activities  not  attributable  to  an  existing  NRC  licensee  or  class  of  licensee; 

a.  International  activities . 

$10.2 

$11.2 

b.  Agreement  State  oversight . 

10.3 

12.6 

c.  Scholarships  and  Fellowships  . 

16.4 

18.9 

d.  Medical  Isotope  Production  . 

3.5 

3.1 

2.  Activities  not  assessed  under  10  CFR  part  170  licensing  and  inspection  fees  or  10  CFR  part  171  an- 

nual  fees  based  on  existing  law  or  Commission  policy: 

a.  Fee  exemption  for  nonprofit  educational  institutions  . 

10.2 

11.9 

b.  Costs  not  recovered  from  small  entities  under  10  CFR  171.16(c)  . 

7.7 

8.4 

c.  Regulatory  support  to  Agreement  States  . 

16.3 

17.9 

d.  Generic  decommissioning/reclamation  (not  related  to  the  power  reactor  and  spent  fuel  storage  fee 

classes)  . 

13.9 

17  1 

e.  In  Silu  loach  rulomakinq  and  unrogistorod  gonoral  liconsoos  . 

1.3 

1.0 

total  loo-roliol  activilios . 

H9  H 

102  1 

1  OSS  10  porconi  of  Iho  NRC’s  lolal  t  Y  budqol  (loss  non  loo  iloms)  . 

•Hi  0 

103'! 

1  oo  Roliol  Adjusimotil  1o  ho  Allocalod  lo  All  1  icottsoos’  Antiual  loos  . 

1)  2 

13 

’I'iililo  IV  hIiowk  Ikiw  IIm)  NKC  i  will 
alldc.'ilt;  IIm!  .$  I  ..'I  iiiillidii  liid  Ktliel 
:issd;i.siiidiil  iid jii.sliiidiil  Id  itacli  liccn.stt 
Idd  class.  As  i!X|)laiii(!(l  |ii(!vidiisly,  tlic 
Nl<( !  will  al Ideal <)  I  liis  Lst  1 1;! iol 
.'Kljiifil  iiicdl  Id  each  licciisi!  led  cla.s.s 
La.Sdd  dll  llidir  |idi(:diila|’d  iil  llid  liiiil|>dl 
Idi  llidii  Idd  class  cdiiipaidd  In  llie  NK( ! 
Idlal  liiid)',dl.  'I'lid  Idd  idlidt  siiipliis 
ad jiisl iiidiil  is  siilil racldil  Irdiii  llii; 


id(|iiird(l  aiiiiiial  iddidciivdiy  liir  iiacli 
Idd  clas.s. 

.Sdparaldl  y ,  I  lid  NK(  i  lia.s  ciiiil  iiiiidd  Id 
alldcald  III!)  I.I.W  siircliaigd  Itasdil  iiii  llid 
vdl mild  III  1 .1  .W  ili.s|>dsal  iil  I liidi;  classes 
dl  licdiisds:  (  )|idi'al i iij’  leacldrs,  liiel 
laci I  il  ins,  and  maldi  ials  ii.sei.s.  liecaii.sii 
I.I.W  acl  ivil  ids  .sii| )|idi  I  NK(  i  I  icdiisees 
and  A|',iddiiidiil  .Slales,  lliecii.sls  iil  lliese 
aclivilids  are  lecdvdied  lliidii)>li  aiiiiiial 


lens.  Ill  I'  Y  :UIM,  lids  alldcalidii 
|idrcdiila)^M;  l  eiiiaiiis  llie  saiiin  as  I'  Y  XII I  d 
liasdd  dll  a  recdiil  invinw  dl  dala  liy  lee 
I  lass. 

I'alild  IV  alsd  slidw.s  llie  alliicalidii  iil 
llid  I.I.W  .siii(.liai)’d  aclivily.  I'lii  I'  Y 
X.IIM,  llid  Idlal  liiiilj’dl  alldcaidd  iiii  I.I.W 
aclivily  is  .$.'I.X.  millidii.  (Individual 
valiid.s  may  mil  sum  In  Inlal.s  due  Id 
Kmiidiiii',.) 


TAIM  r  IV  All  OGAIION  OI  Ft  I  -Rn  in  ADJUSIMI  NI  and  I  I  W  SUMCMAlK.r  ,  F  Y  2014 

[Dollars  in  millions] 


1  1  W  surcharge 

Feo-roliol  adjusimoni 

1  Dial 

Porcont 

$ 

Porconi 

$ 

$ 

Operating  Power  Reactors  . 

53.0 

1.7 

86.5 

1.1 

0.5 

Spent  Fuel  Storage/Reactor  Decommissioning . 

3.6 

0.0 

0.0 

Research  and  Test  Reactors . 

0.3 

0.0 

0.0 

Fuel  Facilities  . 

37.0 

1.2 

5.2 

-0.1 

1.1 

Materials  Users  . 

10.0 

0.3 

2.8 

-0.0 

0.3 

Transportation  . 

0.5 

-0.0 

0.0 

Uranium  Recovery  . 

1.2 

-0.0 

0.0 

Total  . 

100.0 

3.2 

100.0 

-1.3 

1.9 

Annual  Fee  Policy  Change 

The  staff  examined  10  CFR  171.15(a) 
regarding  independent  spent  fuel 
storage  installation  (ISFSI)  licenses  and 
determined  that  the  current  regulations 
are  inconsistent  with  how  other  classes 
of  licensees  are  assessed  annual  fees 
based  on  operational  status.  Under  10 
part  171.15(a),  licensees  for  new  nuclear 
reactors  under  10  CFR  part  52, 
“Licenses,  Certifications,  and  Approvals 
for  Nuclear  Power  Plants,”  may  not 
operate  a  facility  and  are  not  assessed 
annual  fees  until  the  Commission 


determines  that  the  acceptance  criteria 
in  a  combined  license  have  been  met  as 
stated  under  10  CFR  52.103(g). 

However,  licensees  under  10  CFR  part 
72,  “Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel  and  High-Level  Radioactive  Waste, 
and  Reactor-Related  Greater  Than  Class 
C  Waste,”  that  do  not  hold  licenses 
under  10  CFR  part  50,  “Domestic 
Licensing  of  Production  and  Utilization 
Facilities,”  or  10  CFR  part  52,  must  pay 
an  annual  fee  regardless  of  operational 
status.  This  creates  a  regulatory 


inconsistency  because  the  NRC’s  current 
fee  regulations  fail  to  consider  the 
Commission’s  requirement  that  10  CFR 
part  72  licensees  notify  the  Commission 
of  their  readiness  to  begin  operations  at 
least  90  days  prior  to  the  first  storage  of 
spent  fuel,  high-level  waste,  or  reactor- 
related  Greater  than  Class  C  waste  in  an 
ISFSI  or  a  monitored  retrievable  storage 
installation. 

In  the  cases  of  licensees  under  both  10 
CFR  part  72  and  10  CFR  part  52,  the 
Commission  ultimately  determines  a 
licensee’s  operational  status  through 
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established  criteria  that  either  requires  a 
licensee  to  notify  the  Commission  of  its 
readiness  to  operate  or  the 
Commission’s  finding  that  acceptance 
criteria  in  the  combined  license  have 
been  met  before  operation  of  a  facility. 
The  OBRA-90,  as  amended,  requires  the 
NRC  to  fairly  and  equitably  recover  the 
costs  of  providing  regulatory  services  in 
its  collection  of  fees  from  licensees. 
Therefore,  the  NRC  modifies  10  (T’R 
171.15(a)  to  allow  an  ISf’SI  licensee  to 
he  charged  an  annual  fee  when  the 
licensee  has  the  ability  to  use  or  to 
derive  benefit  from  the  license — that  is, 
when  an  IS1‘'SI  liccm.see  notifies  the 
Commission  of  its  readiiuiss  to  operate. 
This  change  miiTors  the  |)ra(:ti(:e  for 
licensees  nnder  tint  power  r(!actor  and 
liiiti  cycle  facility  let;  caliigories. 

Kevised  Aimnal  fees 

The  Nl\(  i  i.s  i)!(|nire(l  to  <;.slahlish 
iehaselim;<l  aimnal  lees,  which  iiicinile.s 
ii|)(laling,  the  nnmher  ol  NK(  i  liciaisees 
in  the  I'Y  1M)M  lee  calcn lal ions, 
rheiciore,  the  NK(  i  is  revising,  il.s  animal 
lees  in  hh  I '/  I .  I  li  ami  I  7  1 .  I  (>  loi  f  Y  7.((  M 
III  l  ecevei  approx i iiialel  Y  Oil  |ierceiil  ol 
I  he  NKC’.s  f  Y  7.(1  M  hii(lg,el  aiil  hoi  it  y, 
le.s.s  non  lee  anionni.s  anil  ihe  esiimaleil 


amount  to  be  recovered  through  10  CFR 
part  170  fees.  The  total  estimated  10 
CFR  part  170  collections  for  this  final 
rule  total  $332.5  million,  a  decrease  of 
$15.5  million  from  the  FY  2013  fee  rule. 
The  total  amount  to  be  recovered 
through  annual  fees  from  current 
licensees  for  this  final  rule  is  $584.2 
million,  an  increase  of  $72.68  million 
from  the  FY  2013  final  rule.  The 
required  annual  fee  collection  in  FY 
2013  was  $511.6  million. 

In  the  agency’s  FY  2006  final  fee  rule 
(71  FR  30721;  May  30,  2006),  the 
Commis.sion  determined  that  the  agency 
should  proceed  with  a  jiresumption  in 
favor  of  reha.seliuing  when  calculating 
animal  lees  each  year.  Rehaselining 
involves  a  detailed  analysis  of  the  NR(  !’s 
budget,  with  the  NK( !  allocating 
hndgeted  resources  to  lee  classes  and 
categories  ol  licensees.  The  ( iommission 
expects  that  lor  most  Y*‘ars  there  will  he 
hiidgetai  Y  and  other  changes  t  hat 
warrant  the  ii.se  ol  Ihe  rehaselining 
iiielhod. 

for  f  Y  7.(1 1 1 ,  I  he  NK(  total  lee 
lecoverahle  hiidget,  as  iiiaiidated  hy  law, 
i.s  .‘|;0!lll./  million,  an  inciea.se  ol  .‘i>l>li.ll 
million  (.onipared  to  f'Y  7.(ll.t.  The  f'Y 
'.01 1 1  hn<lg,i!l  was  a  I  located  to  the 

lAuii  V  Hi  itA.M  I  INI  I)  Anniiai  I  I  I  r; 


appropriate  fee  class  based  on  budgeted 
activities.  As  compared  with  the  FY 
2013  annual  fees,  the  FY  2014 
rebaselined  fees  decrease  for  three 
classes — spent  fuel  storage/reactor  and 
decommissioning,  some  fuel  facilities, 
and  DOE  Transportation  Activities.  The 
annual  fees  increase  for  five  fee 
classes — operating  reactors,  research 
and  test  reactors,  most  fuel  facilities, 
materials  users,  and  uranium  recovery 
licensees. 

'rhe  factors  affecting  all  annual  foes 
include  the  di.stribution  of  budgeted 
costs  to  the  different  cla.s.ses  of  licen.ses 
(ha.sed  on  tlu;  specific  activiticis  the  NRO 
will  |)orform  in  FY  2014),  the  (estimated 
lOOFR  part  1  70  collections  for  tin; 
various  cla.s.ses  of  licen.ses,  and 
allocation  of  the  fee  lelicif  sm  plus 
adjustment  to  all  fee  clas.sits.  The 
percentage  ol  the  NK(  i’.s  hndgel  not 
snhjeci  to  lee  recovery  remains  ill  10 
percent  lor  FY  14,  Ihe  fiiime  iis  FY 
7.0  I  ;t. 

I'iihle  V  .show.s  Ihe  leha.seliiied  lee.s  lor 
FY  7014  lor  a  repre.seiitiil i  ve  li.sl  ol 
calegoi  ie.s  ol  I  iceii.see.s.  The  FY  7.0  I 
iimoiml.s  aie  provided  liii  i  uiiipiii  ison 
pm  po.se.s.  (Imlividiial  vahie.s  may  not 
.'ami  to  total.',  due  to  romidiiig.) 


( ;l;i!,r./(;;iln()()iy  ol  llcoMr^o'i 

1  Y  7()i:i 
fin.'il  annual  too 

1  Y  7014 
linal  annual  loo 

OporaliiK)  I’owot  Hoaclor!;  (InoliidiiKi  ttponl  1  not  Slora(|o/ltoa(:lor  l)o(;()iruiii!isioiiin((  Annual  1  no) 

$4,:i9().()()() 

$f),773,000 

Spent  1  not  Sloia(jo/ltoa(;lor  DonornrnissionitK)  . 

731,000 

774,000 

Itosoarch  and  lost  Itoaclors  (Nonpowor  Moactors)  . 

81,600 

H4,f)00 

tliqti  hnrichod  Uraninrn  Fuel  Facility  . 

6,99/, 000 

/,1/5,(K)0 

1  ow  Fnrichod  Uranium  Fnol  Facility . 

7,033,000 

7,469,000 

UF,,  Conversion  and  Ooconvorsion  Facility  . 

1 ,479,000 

1 ,466,000 

Conventional  Mills . 

77,900 

33,800 

Typical  Materials  Users: 

Radiographers  (Category  30)  . 

27,200 

29,800 

Well  Loggers  (Category  5A)  . 

12,600 

13,600 

Gauge  Users  (Category  3P)  . 

6,400 

6,800 

Broad  Scope  Medical  (Category  7B)  . 

32,900 

35,700 

The  work  papers  (ADAMS  Accession 
No.  M1,14064A394)  that  support  this 
final  rule  show  in  detail  the  allocation 
of  the  NRC’s  budgeted  resources  for 
each  class  of  licenses  and  how  the  fees 
are  calculated.  The  work  papers  are 
available  as  indicated  in  Section  XV, 
“Availability  of  Documents,’’  of  this 
document. 

Paragraphs  a.  through  h.  of  this 
section  describes  budgetary  resources 
allocated  to  each  class  of  licenses  and 
the  calculations  of  the  rebaselined  fees. 
Individual  values  in  the  tables 


presented  in  this  section  may  not  sum 
to  totals  due  to  rounding. 

a.  Fuel  Facilities 

The  F’Y  2014  budgeted  costs  to  be 
recovered  in  tbe  annual  fees  assessment 
to  the  fuel  facility  class  of  licenses 
(which  includes  licensees  in  fee 
categories  l.A.(l)(a),  l.A.(l)(b), 

1. A.(2)(a),  l.A.(2)(b),  l.A.(2)(c),  I.E.,  and 

2. A.(1)  under  §  171.16)  are 
approximately  $29.5  million.  This  value 
is  based  on  the  full  cost  of  budgeted 
resources  associated  with  all  activities 
that  support  this  fee  class,  which  is 


reduced  by  estimated  10  (IFR  part  170 
collections  and  adjusted  for  allocated 
generic  transportation  resources  and  fee- 
relief.  In  FY  2014,  the  LEW  surcharge 
for  fuel  facilities  is  added  to  the 
allocated  fee-relief  adjustment  (see 
Table  IV,  “Application  of  Fee-Relief 
Adjustment  and  LEW  Surcharge,  FY 
2014,’’  in  Section  II,  “Discussion,”  of 
this  document).  The  summary 
calculations  used  to  derive  this  value 
are  presented  in  Table  VI  for  FY  2014, 
with  FY  2013  values  shown  for 
comparison.  (Individual  values  may  not 
sum  to  totals  due  to  rounding.) 


Kcj^isW!!" /  VoI.  No.  I  ?,!>  /  Moiidiiy,  jiitio  ;{(),  XO  1^  /  Kiilo.s  :tii(l  K(!|',ul;ilioiis 
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fAHii  VI  Annum  In  Summary  Cai  cui  aiions  i  on  I  ui  i  I  acini  ns 

|l )r>ll.'ir!i  It)  tiiilllonsl 


Siitiunary  loo  calculatlotis 

1  Y  2013 

1  inal 

1  Y  2014 

1  inal 

lolal  budqolod  rosoumos  . 

!)0./ 

4/2 

1  OSS  ostimatod  10  Ct  R  pad  1  /O  rocoipis  . 

lO.b 

10  / 

Not  10  CFR  pad  1/1  rosourcos  . 

31.2 

30.b 

Allocalod  gononc  transpodation  . 

tO.H 

0.6 

Foo-roliof  adjustmonl/LI  W  surcharge  . 

i0.9 

11 

Billing  adjuslmonts  . 

0.0 

0.6 

Reclassification  of  licensee  current  year  fee  billing  received:  . 

0.0 

-2.2 

Total  remaining  required  annual  fee  recovery  . 

32.9 

29.5 

In  comparison  to  FY  2013,  the  KY 
2014  budgetary  resources  for  fuel 
facilities  decreased  due  to  new 
construction  project  delays  within  the 
oversight  process  and  reduced  10  CFR 
part  170  billings. 

As  a  result  of  the  NRC’s  approval  to 
reclassify  a  fuel  facility  licensee  (USEC 
Paducah)  to  another  fee  category,  the 
remaining  fuel  facility  licensees  receive 
a  $2.2  million  credit  adjustment  of 
current  year  collections  for  FY  2014. 

The  NRG  allocates  the  total  remaining 
annual  fee  recovery  amount  to  the 
individual  fuel  facility  licensees,  based 
on  the  effort/fee  determination  matrix 
developed  for  the  FY  1999  final  fee  rule 
(64  FR  31447;  June  10,  1999).  In  the 
matrix  included  in  the  publicly- 
available  NRG  work  papers,  licensees 
are  grouped  into  categories  according  to 
their  licensed  activities  (i.e.,  nuclear 
material  enrichment,  processing 
operations,  and  material  form)  and  the 
level,  scope,  depth  of  coverage,  and 
rigor  of  generic  regulatory  programmatic 
effort  applicable  to  each  category  from 
a  safety  and  safeguards  perspective. 

This  methodology  can  be  applied  to 
determine  fees  for  new  licensees, 
current  licensees,  licensees  in  unique 
license  situations,  and  certificate 
holders. 

This  methodology  is  adaptable  to 
changes  in  the  number  of  licensees  or 
certificate  holders,  licensed  or  certified 
material  and/or  activities,  and  total 
programmatic  resources  to  be  recovered 


through  annual  fees.  When  a  license  or 
certificate  is  modified,  it  may  result  in 
a  change  of  category  for  a  particular  fuel 
facility  licensee,  as  a  result  of  the 
methodology  used  in  the  fuel  facility 
effort/fee  matrix.  Gonsequently,  this 
change  may  also  have  an  effect  on  the 
fees  assessed  to  other  fuel  facility 
licensees  and  certificate  holders.  For 
example,  if  a  fuel  facility  licensee 
amends  its  license/certificate  (e.g., 
decommissioning  or  license 
termination)  that  results  in  it  not  being 
subject  to  10  GFR  part  171  costs 
applicable  to  the  fee  class,  then  the 
budgeted  costs  for  the  safety  and/or 
safeguards  components  will  be  spread 
among  the  remaining  fuel  facility 
licensees/certificate  holders. 

The  methodology  is  applied  as 
follows.  First,  a  fee  category  is  assigned, 
based  on  the  nuclear  material  and 
activity  authorized  by  license  or 
certificate.  Although  a  licensee/ 
certificate  holder  may  elect  not  to  fully 
use  a  license/certificate,  the  license/ 
certificate  is  still  used  as  the  source  for 
determining  authorized  nuclear  material 
possession  and  use/activity.  Second,  the 
category  and  license/certificate 
information  are  used  to  determine 
where  the  licensee/certificate  holder  fits 
into  the  matrix.  The  matrix  depicts  the 
categorization  of  licensees/certificate 
holders  hy  authorized  material  types 
and  use/activities. 

Each  year,  the  NRG’s  fuel  facility 
project  managers  and  regulatory 


analysts  determine  the  level  of  effort 
associated  with  regulating  each  of  these 
facilities.  This  is  done  by  assigning,  for 
each  fuel  facility,  separate  effort  factors 
for  the  safety  and  safeguards  activities 
associated  with  each  type  of  regulatory 
activity.  The  matrix  includes  10  types  of 
regulatory  activities,  including 
enrichment  and  scrap/waste-related 
activities  (see  the  work  papers  for  the 
complete  list).  Effort  factors  are  assigned 
as  follows:  1  (low  regulatory  effort),  5 
(moderate  regulatory  effort),  and  10 
(high  regulatory  effort).  The  NRG  then 
totals  separate  effort  factors  for  safety 
and  safeguards  activities  for  each  fee 
category. 

The  effort  factors  for  the  various  fuel 
facility  fee  categories  are  summarized  in 
Table  VII.  The  value  of  the  effort  factors 
shown,  as  well  as  the  percent  of  the 
total  effort  factor  for  all  fuel  facilities, 
reflects  the  total  regulatory  effort  for 
each  fee  category  (not  per  facility).  This 
results  in  spreading  of  costs  to  other  fee 
categories.  The  uranium  enrichment  fee 
category  factors  have  shifted  with 
minimal  increases  and  decreases 
between  safety  and  safeguards  factors 
compared  to  FY  2013.  However,  as  a 
result  of  the  downgraded  licensee, 

USEG  Paducah,  in  May  2014,  the  effort 
factors  changed  significantly  for  the  fee 
category  I.E.,  Uranium  Enrichment,  and 
slightly  for  fee  category  l.A.(2)(a), 
Limited  Operations,  from  the  FY  2014 
proposed  and  FY  2013  final  rule. 


Table  VII— Effort  Factors  for  Fuel  Facilities,  FY  2014 


Facility  type  (fee  category) 

Number  of 
facilities 

Effod  factors 
(percent  of  total) 

Safety 

Safeguards 

High-Enriched  Uranium  Fuel  (1.A.(1)(a))  . 

2 

89  (43.8) 

97  (54.5) 

Low-Enriched  Uranium  Fuel  (1.A.(1)(b))  . 

3 

70  (34.5) 

26  (14.6) 

Limited  Operations  (1  .A.(2)(a))  . 

1 

2(1.0) 

7  (3.9) 

Gas  Centrifuge  Enrichment  Demonstration  (1.A.(2)(b))  . 

1 

3(1.5) 

15  (8.7) 

Hot  Coll  (1  .A.(2)(c))  . 

1 

6  (3.0) 

3(1.7) 

Uranium  Enrichment  (I.E.)  . 

1 

21  (10.3) 

23  (12.9) 

UF,,  Conversion  and  Doconvorsion  {2.A.(1)) . 

1 

12  (5.9) 

7  (3.9) 
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I'ni  I'  Y  70  M,  lliii  Idl.'il 
rr.sdiii cit.'i  loi'  .s.'ildl  y  act  i vil  art!  $  Ki.?. 
inilliiin,  tixcliidiii)',  On;  i<M!  r(;li)!l 
ad  jiisOiHail  and  llin  i'ia:la.s.si  lical  ion 
adiiishiMail.  'I'liis  aiiioiinl  is  alliicaltal  In 
dacli  Idc  (:al(;}’(iry  based  oil  its  iitactail  iii 
llie  Inlal  r»!};ulal(ay  cllcti i  IVm  salely 
activitiiis.  example,  il  llu;  total  (iltort 
lactor  lor  salety  a(:liviti(!S  Tor  all  iiiel 
lacilities  is  100,  and  the  total  eliort 
(actor  (dr  salety  activitiiis  (dr  a  giviai  (e(! 


(.atej'ory  is  tO,  that  lia;  cat<;)’ory  will  he 
allocatial  tO  percent  ol  the  total 
hndj’eted  resources  (oi  .salety  activitie.s. 
.^dinilarly,  the  hndj>,eted  resoni(:(!S 
amount  ol  .$  t4.:(  ndllion  lor  .sale|’,nard.s 
activities  is  allocated  to  each  lee 
cal<;[;ory  based  on  its  peicent  ol  the  total 
re}pdal(ny  eliort  lor  salej^piards 
aclivilifts.  Tin;  Inel  lacilily  lee  class’ 
port  ion  ol  the  lee-reliel  adjust  imait,  $1.1 
million,  is  allocated  to  each  lee  category 


ha.sed  on  its  perctait  oi  the  total 
lei'idatoi  y  eliort  loi  both  .salety  ami 
;;ale)>nards  activitie.s.  The  animal  lee  pei 
licensee  is  then  calculated  hy  dividiii)’, 
the  total  allocated  hnd)>,eted  lesonrces 
loi  the  lee  catep,ory  hy  the  niiniher  ol 
licensees  in  that  lee  calep,ory.  The  lee 
(rounded)  lor  each  lacility  is 
.snnnnari/.ed  in  Table  VIII. 


Table  VIII— Annual  Fees  eor  Fuel  Facilities 


Facility  type  (fee  category) 


FY  2014 
final  annual  fee 


Eligh-Enriched  Uranium  Fuel  (1.A.(1)(a))  . 

Low-Enriched  Uranium  Fuel  (1.A.(1)(b))  . 

Limited  Operations  (1  .A(2)(a)) . 

Gas  Centrifuge  Enrichment  Demonstration  (1.A.(2)(b)) 

Hot  Cell  (and  others)  (1.A.(2)(c)) . 

Uranium  Enrichment  (I.E.)  . 

UFf,  Conversion  and  Deconversion  (2.A.(1)) . 


$7,175,000 
2,469,000 
747,000 
1 ,389,000 
694,000 
3,395,000 
1 ,466,000 


b.  Uranium  Recovery  Facilities 

The  total  FY  2014  budgeted  costs  to 
be  recovered  through  annual  fees 
assessed  to  the  luanium  recovery  class 


(which  includes  licensees  in  fee 
categories  2.A.(2)(a),  2.A.(2)(b), 
2.A.(2Kc),  2.A.(2Kd),  2.A.(2)(e),  2.A.(3), 
2.A.(4),  2, A. (5),  and  18. B.  under 


§171.16)  are  approximately  $1.2 
million.  The  derivation  of  this  value  is 
shown  in  Table  IX,  with  FY  2013  values 
shown  for  comparison  purposes. 


TABLE  IX— Annual  Fee  Summary  Calculations  for  Uranium  Recovery  Facilities 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Total  budgeted  resources . 

$9.9 

$10.9 

Less  estimated  10  CFR  part  170  receipts  . 

-8.9 

-9.5 

Net  10  CFR  part  171  resources  . 

1.0 

1.3 

Allocated  generic  transportation  . 

N/A 

N/A 

Fee-relief  adjustment  . 

-0.0 

-0.0 

Billing  adjustments . 

-0.0 

-0.1 

Total  required  annual  fee  recovery  . 

1.0 

1.2 

The  increase  in  total  budgeted 
resources  and  annual  fees  allocated  to 
uranium  recovery  in  FY  2014  is 
primarily  due  to  an  increase  in 
environmental  reviews,  inspections,  and 
licensing  actions. 

Since  FY  2002,  the  NRC  has 
computed  the  annual  fee  for  the 
uranium  recovery  fee  class  by  allocating 
the  total  annual  fee  amount  for  this  fee 
class  between  tbe  DOE  and  tbe  other 
licensees  in  this  fee  class.  The  NRC 
regulates  DOE’s  Title  1  and  Title  II 
activities  under  the  Uranium  Mill 
Tailings  Radiation  Control  Act 


(UMTRCA).  The  Congress  established 
the  two  programs.  Title  I  and  Title  II, 
under  UMTRCA  to  protect  the  public 
and  the  environment  from  uranium 
milling.  The  UMTRCA  Title  I  program 
is  for  remedial  action  at  abandoned  mill 
tailings  sites  where  tailings  resulted 
largely  from  production  of  uranium  for 
the  weapons  program.  The  NRC  also 
regulates  DOE’s  UMTRCA  Title  II 
program,  which  is  directed  toward 
uranium  mill  sites  licensed  by  the  NRC 
or  Agreement  States  in  or  after  1978. 

In  FY  2014,  the  annual  fee  assessed  to 
DOE  includes  recovery  of  the  co.sts 


specifically  budgeted  for  the  NRC’s 
UMTRCA  Title  I  and  II  activities,  plus 
10  percent  of  the  remaining  annual  fee 
amount,  including  generic/other  costs 
(minus  10  percent  of  the  fee-relief 
adjustment),  for  the  uranium  recovery 
class.  The  NRC  assesses  the  remaining 
90  percent  generic/other  costs  minus  90 
percent  of  the  fee-relief  adjustment,  to 
the  other  NRC  licensees  in  this  fee  class 
that  are  subject  to  annual  fees. 

The  costs  to  be  recovered  through 
annual  fees  assessed  to  the  uranium 
recovery  cla.ss  are  shown  in  Table  X. 


Table  X— Costs  Recovered  Through  Annual  Fees;  Uranium  Recovery  Fee  Class 


Summary  of  costs 


FY  2014  final 
annual  tee 


DOE  Annual  Fee  Amount  (UMIRCA  Title  I  and  title  II)  General  Licenses: 
UMIRCA  Title  I  and  1ille  II  budgeted  costs  loss  10  CER  part  170  receipts 
10  percent  ol  gonoric/othor  uranium  rocovory  budgeted  costs  . 


$774,185 

42,009 
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Table  X— Costs  Recovered  Through  Annual  Fees;  Uranium  Recovery  Fee  Class— Continued 


Summary  of  costs 


FY  2014  final 
annual  fee 


10  percent  of  uranium  recovery  fee-relief  adjustment 


- 1 ,554 


Total  Annual  Fee  Amount  for  DOE  (rounded)  . 

Annual  Fee  Amount  for  Other  Uranium  Recovery  Licenses: 

90  percent  of  generic/other  uranium  recovery  budgeted  costs  less  the  amounts  specifically  budgeted  for  Title  I  and  Title 

II  activities  . 

90  percent  of  uranium  recovery  fee-relief  adjustment  . 


815,000 

378,082 
-  13,986 


Total  Annual  Fee  Amount  for  Other  Uranium  Recovery  Licenses 


364,096 


The  DOE  fee  would  increase  by  16.4 
percent  in  FY  2014  compared  to  FY 
2013  due  to  increased  budgetary 
resources  for  UMTRCA  activities.  Again, 
the  annual  fee  for  uranium  recovery 
licensees  increases  due  to 
environmental  reviews,  inspections,  and 
licensing  actions. 

The  NRG  will  continue  to  use  a 
matrix,  which  is  included  in  the  work 
papers,  to  determine  the  level  of  effort 
associated  with  conducting  the  generic 
regulatory  actions  for  the  different  (non- 
DOE)  licensees  in  this  fee  class.  The 
weights  derived  in  this  matrix  are  used 
to  allocate  the  approximately  $378,082 
annual  fee  amount  to  these  licensees. 
The  use  of  this  uranium  recovery  annual 
fee  matrix  was  o.stablished  in  the  FY 
1095  final  fee  rule  (60  FR  32217;  june 
20,  1995).  The  FY  2014  matrix  is 
described  as  follows. 

First,  the  methodology  identifies  the 
categories  of  liccm.ses  inclmhid  in  this 
!(;(;  class  (h(!sid(!s  DOE).  Tlnsse  categories 
are:  Gonvimtional  nraninm  mills  and 

Table  XI 


heap  leach  facilities;  uranium  In  Situ 
Recovery  (ISR)  and  resin  ISR  facilities 
mill  tailings  disposal  facilities,  as 
defined  in  Section  lie. (2)  of  the  Atomic 
Energy  Act  (lie. (2)  disposal  facilities); 
and  uranium  water  treatment  facilities. 

Second,  the  matrix  identifies  the 
types  of  operating  activities  that  support 
and  benefit  these  licensees.  The 
activities  related  to  generic 
decommissioning/reclamation  are  not 
included  in  the  matrix  because  they  are 
included  in  the  fee-relief  activities. 
Therefore,  they  are  not  a  factor  in 
determining  annual  fees.  The  activities 
included  in  the  matrix  are  operations, 
waste  operations,  and  groundwater 
protection.  The  relative  weight  of  each 
tyj)e  of  activity  is  then  (hdermined, 
based  on  the  regulatory  resources 
a.ssociated  with  each  activity.  The 
operations,  waste  o])erations,  and 
groundwater  protection  activities  have 
w(!ights  oft),  5,  ami  10,  riispeclively,  in 
the  matrix. 


Each  year,  the  NRG  determines  the 
level  of  benefit  to  each  licensee  for 
generic  uranium  recovery  program 
activities  for  each  type  of  generic 
activity  in  the  matrix.  This  is  done  by 
assigning,  for  each  fee  category,  separate 
benefit  factors  for  each  type  of 
regulatory  activity  in  the  matrix.  Benefit 
factors  are  assigned  on  a  scale  of  0  to  10 
as  follows:  0  (no  regulatory  benefit),  5 
(moderate  regulatory  benefit),  and  10 
(high  regulatory  benefit).  These  benefit 
factors  are  finst  multiplied  by  the 
relative  weight  a.ssigned  to  each  activity 
(described  previously).  The  NRG  then 
c:alculates  total  and  per  licensee  benefit 
factors  for  each  fee  category.  Therefore, 
the.se  benefit  factors  refl(!ct  the  relative 
r(!gnlatory  benefit  associated  with  each 
lic(!ns(!e  and  lee  category. 

Table  XI  (lis|)lay.s  the  Ixmefit  factors 
|)(tr  licensee  and  per  fee  category,  for 
each  of  tin;  non-DOE  i(;e  categories 
incinded  in  the  nraninm  recovery  fee 
cla.ss  as  follows: 


Benefit  Factors  for  Uranium  Recovery  Licenses 


Fee  category 

Number  of 

Benefit  factor 

fetal 

Benefit  factor 

licensees 

per  licensee 

value 

percent  total 

Conventional  and  Heap  Loach  mills  (2.A.(2)(a))  . 

t 

150 

150 

9 

Basic  In  Situ  Rocovory  lacilitios  (2.A.(2)(b))  . 

6 

190 

1,140 

71 

Expanded  In  Situ  Recovery  facilities  (2.A.(2)(c))  . 

1 

215 

215 

13 

1te.(2)  dispesal  incidental  to  existing  tailings  sites  (2. A. (4))  . 

1 

85 

85 

5 

Uranium  water  treatment  (2. A. (5))  . 

t 

25 

25 

2 

Total  . 

10 

665 

1,615 

100% 

Apjdying  these  factors  to  the 
approximately  $364,096  in  budgeted 
costs  to  be  recovered  from  non-DOE 
uranium  recovery  licensees  re.sults  in 


the  total  annual  fees  for  each  fee 
category.  'I’he  annual  fee  ])er  licensee  is 
calculated  by  dividing  the  total 
allocated  budgeted  resources  for  the  fee 


category  by  the  number  of  licensees  in 
that  fee  category,  as  summarized  in 
Table  XII. 


Table  XII— Annual  Fees  for  Uranium  Recovery  Licensees 

[Other  than  DOE] 


Conventional  and  Heap  Leach  mills  (2.A.(2)(a)) 

Basic  In  Situ  Recovery  facilities  (2.A.(2)(b))  . 

Expanded  In  Situ  Recovery  facilities  (2.A.(2)(c)) 


Facility  type  (fee  category) 


FY  2014  final 
annual  fee 


$33,800 

42,800 

48,500 
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Table  XII— Annual  Fees  for  Uranium  Recovery  Licensees— Continued 

[Other  than  DOE] 


Facility  type  (fee  category) 

FY  2014  final 
annual  fee 

11e.(2)  disposal  incidental  to  existing  tailings  sites  (2.A.(4)) . 

Uranium  water  treatment  (2.A.(5)) . 

19,200 

5,600 

c.  Operating  Power  Reactors 

The  total  budgeted  costs  to  be 
recovered  from  the  power  reactor  fee 


class  in  FY  2014  in  the  form  of  annual 
fees  is  $499.9  million,  as  shown  in 
Table  XIII.  The  FY  2013  values  are 


shown  for  comparison.  (Individual 
values  may  not  sum  to  totals  due  to 
rounding.) 


Table  XIII— Annual  Fee  Summary  Calculations  for  Operating  Power  Reactors 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Total  budgeted  resources . 

$734.7 

$799.3 

Less  estimated  10  CFR  part  170  receipts  . 

-$303.8 

-$290.9 

Net  10  CFR  part  171  resources . 

430.9 

508.4 

Allocated  generic  transportation  . 

1.3 

1.1 

Fee-relief  adjustment/LLW  surcharge  . 

-3.4 

0.6 

Billing  adjustment . 

0.2 

-10.2 

2nd  billing  adjustment  (terminated  license)  . 

-4.6 

0.0 

Total  required  annual  fee  recovery  . 

424.2 

499.9 

'I'he  hiidgctary  resoiirccjs  for  operating 
|)ow(!r  rciactors  primarily  increa.sc!  in  I'Y 
2014  (Ino  to  increascid  resources  to 
sni)j)orl  Fiikiisliima  Nciar-'Term  Task 
Force  (N‘I"I’F)  recoimiKindatioiis 
("Kecommeiidations  lor  Fnliancing 
Keaclor  .Safely  in  lli(!2  lsl  ( ieninry:  TIk! 
N(;ar-T(!rm  Task  Force  Keview  of 
Insiglils  from  the  Fnknsliima  Dai  iclii 
Accident”  (AI)AM.S  Acctission  No. 

MI.1 1 1M(DM()7).  (Ial(!(l  jnly  I2,2()11; 
(iommi.ssion  directed  high  and 
medium  priority  rnlemaking  activities; 
the  Force  on  Force  program;  and  the 
maintenance,  o|)eralion  and  eventual 
replacement  of  th(!  Keaclor  Program 
.Sysicmi  (KPS). 

The  annual  fees  for  |>ower  reactors 
increa.se  |)rimarily  as  a  nisnil  of:  (1) 
l)ecr(!ased  lOtiFK  |)arl  1  70  hillings  due 
to  lh(!  decliiu!  in  current  y(!ar  liccmsing 
actions  and  delays  in  major  d(\sign 
certification  applications  and  combined 
license  aj)plications  (this  decline  in  10 


(.’FK  part  170  hillings  means  that  10  (.’FK 
part  171  fees  need  to  increase  to  mak(! 
lip  the  difference  and  ensure  that  the 
NK( ;  collects  a|)proximalely  90  percent 
of  its  hndgel  anihorily);  (2)  increased 
generic  regnlalory  work  ndaled  to 
domestic  |io.sl-Fnkn.shima  regnlaloiy 
actions  and  the  development  of  the  niiw 
wasli!  confidence  ride,  which  the  NK(  i 
cannot  hill  to  a  specific  licensee;  and  (3) 
the  shutdown  of  two  o|)i;rating  reactors 
(.San  ( Inolic  Nuclear  ( ieneraling  .Station, 
I  Inils  2  and  .'<),  which  lowered  the 
mimher  of  licen.sees  in  the  power 
reactor  annual  fee  class.  The  hndgeted 
costs  to  he  recovered  through  annual 
fees  to  |)ower  reactors  are  divided 
eipially  among  the  100  |)ower  reactors 
licensed  to  operate,  resulting  in  an  FY 
2014  annual  fee  of  $4,999,000  per 
reactor.  Additionally,  each  power 
reactor  licen.sed  to  operate  will  he 
assessed  the  FY  2014  spent  fuel  storage/ 


reactor  decommis.sioning  animal  fee  of 
$224,000.  The  total  FY  2014  animal  fee 
is  $.5,223,000  for  each  jiower  reactor 
licen.sed  to  operate.  The  annnal  fees  for 
power  reactors  are  pre.sented  in 
§  171.1.5. 

(I.  .Spent  Fuel  .Storage/Keactors  in 
I  teconimissioning 

For  FY  2014,  hndgeted  costs  id  .$27.5 
million  forspent  fuel  storage/reactor 
decommissioniiig,  will  he  recovered 
ihrongh  aminal  fees  asse.ssed  to  lOtil'K 
part  50  power  reactors  and  to  10(!FK 
part  72  licensees  who  do  not  hold  a  10 
(;FK  part  50  licen.se.  Those  reactor 
licensees  that  have  ceased  operations 
and  have  no  fnid  onsite  will  not  he 
siihject  to  the.se  annnal  fees.  'I’ahle  XIV 
shows  the  calculation  of  this  annnal  fee 
amount.  The  L’Y  2013  values  are  shown 
for  comparison.  (Individual  values  may 
not  .sum  to  totals  due  to  rounding.) 


Table  XIV— Annual  Fee  Summary  Calculations  for  the  Spent  Fuel  Storage/Reactor  in  Decommissioning  Fee 

Class 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Total  budgeted  resources . 

$32.7 

Less  estimated  10  CFR  part  170  receipts  . 

-5.4 

Net  10  CFR  part  171  resources . 

28.0 

27.3 

Allocated  generic  transportation  . 

0.6 

0.6 
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Table  XIV— Annual  Fee  Summary  Calculations  for  the  Spent  Fuel  Storage/Reactor  in  Decommissioning  Fee 

Class — Continued 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Fee-relief  adjustment  . 

-0.2 

0.0 

Billing  adjustments . 

0.0 

-0.4 

Total  required  annual  fee  recovery  . 

28.4 

27.5 

The  budgetary  resources  for  this  fee 
class  are  reduced  in  FY  2014  due  to  a 
decline  in  activities  related  to 
C'.oinmission-directed  improvements  for 
storage  and  transportation  regulations 
and  processes.  'The  required  annual  fee 
recovery  amount  is  divided  (iqually 
among  123  licen.sees,  resulting  in  an  FY 


2014  annual  fee  of  $224,000  per 
licensee. 

e.  Research  and  Test  Reactors  (Non- 
Power  Reactors) 

Ap])roximately  $340,000  in  budgeted 
costs  woidd  he  recovered  through 
annual  fees  assessed  to  the  test  and 


research  reactor  class  of  licenses  for  FY 
2014.  Table  XV  summarizes  the  annual 
fee  calculation  for  the  research  and  test 
reactors  for  FY  2014.  The  FY  2013 
values  are  shown  for  comparison. 
(Individual  values  may  not  .sum  to  totals 
due  to  rounding.) 


Table  XV — Annual  Fee  Summary  Calculations  for  Research  And  Test  Reactors 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Total  budgeted  resources . 

$1.50 

$2.63 

Less  estimated  10  CFR  part  170  receipts  . 

-1.19 

-2.28 

Net  10  CFR  part  171  resources  . 

0.30 

0.35 

Allocated  generic  transportation  . 

0.03 

0.03 

Fee-relief  adjustment  . 

-0.01 

-0.01 

Billing  adjustments . 

-0.00 

-0.03 

Total  required  annual  fee  recovery  . 

0.33 

0.34 

For  FY  2014,  budgetary  resources  for 
research  and  test  reactors  increase  due 
to  more  emphasis  on  rulemaking 
activities  to  streamline  license  renewal 
processes.  The  required  annual  fee 
recovery  amount  is  divided  equally 
among  the  four  research  and  test 
reactors  subject  to  aimual  fees  and 
results  in  an  FY  2014  annual  fee  of 
$84,500  for  each  licensee. 


f.  Rare  Earth  Facilities 

The  agency  does  not  anticipate 
receiving  an  application  for  a  rare  earth 
facility  this  fiscal  year,  so  no  budgeted 
resources  are  allocated  to  this  fee  class, 
and  no  annual  fee  will  be  published  in 
FY  2014. 

g.  Materials  Users 

For  FY  2014,  budget  costs  of  $33.1 
million  for  materials  users  would  be 
recovered  through  annual  fees  assessed 
to  10  CFR  parts  30,  40,  and  70  licensees. 


Table  XVI  shows  the  calculation  of  the 
FY  2014  annual  fee  amount  for 
materials  users  licensees.  The  FY  2013 
values  are  shown  for  comparison.  Note 
the  following  fee  categories  under 
§  171.16  aie  included  in  this  fee  class: 
I.C.,  I.D.,  I.F.,  2.B.,  2.C.  through  2.F., 
3. A.  through  3.S.,  4. A.  through  4.C., 
5.A.,  5.B.,  6.A.,  7.A.  through  7.C.,  8.A., 
9. A.  through  9.D.,  and  17.  (Individual 
values  may  not  sum  to  totals  due  to 
rounding.) 


Table  XVI— Annual  Fee  Summary  Calculations  for  Materials  Users 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Total  budgeted  resources . 

$30.7 

$32.8 

Less  estimated  10  CFR  part  170  receipts  . 

-1.2 

-0.9 

Net  10  CFR  part  171  resources . 

29.5 

31 .9 

Allocated  generic  transportation  . 

1.5 

1.3 

Fee-relief  adjustment/LLW  surcharge  . 

0.2 

0.2 

Billing  adjustments . 

-0.0 

-0.3 

Total  required  annual  fee  recovery  . 

31.2 

33.1 
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The  total  required  annual  fees  to  be 
recovered  for  materials  licensees 
increase  in  FY  2014  mainly  for  oversight 
activities.  To  equitably  and  fairly 
allocate  the  $33.1  million  in  FY  2014 
budgeted  costs  to  be  recovered  in 
annual  fees  assessed  to  the 
approximately  3,000  diverse  materials 
users  licensees,  the  NRC  continues  to 
base  the  annual  fees  for  each  fee 
category  within  this  class  on  the  10  (]FR 
j)art  1 70  application  fees  and  estimated 
inspection  costs  for  each  foe  category. 
Because  the  application  fees  and 
inspection  co.sts  are  indicative  of  the 
complexity  of  the  license,  this  approach 
continues  to  provide  a  jiroxy  for 
all(K:ating  the  generic  and  other 
regulatory  costs  to  the  diverse  categories 
of  licenses  based  on  the  NR(7s  cost  to 
njgulate  each  category.  This  fee 
caUadc'ition  continues  to  consider  the 
insjiection  frecpiency  (|)riority),  which  is 
indicative!  of  the  .safety  risk  and 
resulting  regulatory  costs  associated 
with  the  categories  of  licen.ses. 


The  annual  fee  for  these  categories  of 
materials  users’  licenses  is  developed  as 
follows: 

Annual  fee  =  Constant  x  [Application 
Fee  +  (Average  Inspection  Cost/ 
Inspection  Priority)]  +  Inspection 
Multiplier  x  (Average  Inspection 
Cost/Inspection  Priority)  +  Unique 
Category  Costs 

The  constant  is  the  multiple  necessary 
to  recover  approximately  $23.8  million 
in  general  costs  (including  allocated 
generic  transportation  costs)  and  is  1.59 
for  FY  2014.  The  average  inspection  cost 
is  the  average  inspection  hours  for  each 
fee  category  multiplied  by  the  hourly 
rate  of  $279.  ’I’he  inspection  jniority  is 
the  interval  between  routine 
iusj)ections,  exjue.s.siid  in  years.  The 
iusj)ection  multiplier  is  the  multiple 
ii(!cessary  to  recover  approximately  .$8.8 
million  in  insp(!ction  costs,  and  is  2.4 
for  h’Y  2014.  The  unicjue  category  costs 
ar(!  any  sjMicial  co.sts  that  the  NRti  has 
hudgetcid  for  a  specific  category  of 


$238,500  in  budgeted  costs  for  the 
implementation  of  revised  10  CFR  part 
35,  “Medical  Use  of  Byproduct  Material 
(unique  costs),’’  has  been  allocated  to 
holders  of  NRC  human -use  licenses. 

The  annual  fee  to  be  assessed  to  each 
licensee  also  includes  a  share  of  the  fee- 
relief  assessment  of  approximately 
$34,000  allocated  to  the  materials  users 
fee  class  (see  Table  IV,  “Allocation  of 
Fee-Relief  Adjustment  and  LLW 
Surcharge,  FY  2014,’’  in  Section  II, 
“Di.scussion,’’  of  this  document),  and  for 
c;ertain  categories  of  these  licensees,  a 
share  of  the  approximately  $319,000 
surcharge  costs  allocated  to  the  foe 
class.  The  annual  fee  for  each  fee 
category  is  shown  in  §  171.10(d). 

h.  Transj)ortation 

'I’ahle  XVII  shows  the  calculation  of 
the  FY  2014  generic  transportation 
budgeted  resources  to  he  recovered 
through  annual  fees.  TIh!  FY  2013 
values  ar(!  shown  for  com|)arison. 
(Individual  values  may  not  sum  to  totals 
due  to  rounding.) 


licenses.  For  1*’Y  2014,  aj)proximat(!ly 

Table  XVII— Annual  Fee  Summary  Calculations  for  Transportation 

[Dollars  in  millions] 


Summary  fee  calculations 

FY  2013 
final 

FY  2014 
final 

Total  budgeted  resources . 

$8.2 

$8.0 

Less  estimated  10  CFR  part  170  receipts  . 

-2.7 

-3.1 

Net  10  CFR  part  171  resources . 

5.5 

4.9 

The  NRC  must  approve  any  package 
used  for  shipping  nuclear  material 
before  shipment.  If  the  package  meets 
NRC  requirements,  the  NRC  issues  a 
Radioactive  Material  Package  Certificate 
of  Compliance  (CoC)  to  the  organization 
requesting  approval  of  a  package. 
Organizations  are  authorized  to  ship 
radioactive  material  in  a  package 
approved  for  use  under  the  general 
licensing  provisions  of  10  CFR  part  71, 
“Packaging  and  Transportation  of 
Radioactive  Material.’’  The  resources 
associated  with  generic  transportation 
activities  are  distributed  to  the  license 
fee  classes  based  on  the  number  of  CoCs 
benefitting  (used  by)  that  fee  class,  as  a 
proxy  for  the  generic  transportation 
resources  expended  for  each  fee  class. 

The  total  FY  2014  budgetary  resources 
for  generic  transportation  activities. 


including  those  to  support  DOE  CoCs, 
are  $4.9  million.  The  decrease  in  10  CFR 
part  171  resources  in  FY  2014  is 
primarily  due  to  the  winding  down  of 
10  CFR  parts  71  and  72  rulemaking 
activities  and  increased  10  CFR  part  170 
billing  activities.  Generic  transportation 
resources  associated  with  fee-exempt 
entities  are  not  included  in  this  total. 
These  costs  are  included  in  the 
appropriate  fee-relief  category  (e.g.,  the 
fee-relief  category  for  nonprofit 
educational  institutions). 

Consistent  with  the  policy  established 
in  the  NRC’s  FY  2006  final  fee  rule  (71 
FR  30721;  May  30,  2006),  the  NRC  will 
recover  generic  transportation  costs 
unrelated  to  DOE  as  part  of  existing 
annual  fees  for  license  fee  classes.  The 
NRC  continues  to  assess  a  separate 
annual  fee  under  §  171.16,  fee  category 


18. A.,  for  DOE  transportation  activities. 
The  amount  of  the  allocated  generic 
resources  is  calculated  by  multiplying 
the  percentage  of  total  CoCs  used  by 
each  fee  class  (and  DOE)  by  the  total 
generic  transportation  resomces  to  be 
recovered. 

The  distribution  of  these  resomces  to 
the  license  fee  classes  and  DOE  is 
shown  in  Table  XVIII.  The  distribution 
is  adjusted  to  account  for  the  licensees 
in  each  fee  class  that  are  fee-exempt.  For 
example,  if  four  CoCs  benefit  the  entire 
research  and  test  reactor  class,  but  only 
4  of  31  research  and  test  reactors  are 
subject  to  annual  fees,  the  number  of 
CoCs  used  to  determine  the  proportion 
of  generic  transportation  resources 
allocated  to  research  and  test  reactor 
annual  fees  equals  (4/31)  x  4,  or  0.5 
CoCs. 
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Table  XVIII— Distribution  of  Generic  Transportation  Resources,  FY  2014 

[Dollars  in  millions] 


License  fee  class/DOE 

Number  of  CoCs 
benefiting  fee 
class  or  DOE 

Percentage  of 
total  CoCs 

Allocated  generic 
transportation 
resources 

Total  . 

85.5 

100.0 

$4.89 

DOE  . 

20.0 

23.4 

1.14 

Operating  Power  Reactors  . 

20.0 

23.4 

1.14 

Spent  Fuel  Storage/Reactor  Decommissioning  . 

11.0 

12.9 

0.63 

Research  and  Test  Reactors . 

0.5 

0.6 

0.03 

Fuel  Facilities  . 

11.0 

12.9 

0.63 

Materials  Users . 

23.0 

26.9 

1.32 

The  NRC  assesses  an  annual  fee  to 
DOE  based  on  the  10  CFR  part  71  CoCs 
it  holds  and  does  not  allocate  these 
DOE-related  resources  to  other 
licensees’  annual  fees,  because  these 
resources  specifically  support  DOE. 

Note  that  DOE’s  annual  fee  includes  a 
reduction  for  the  fee-relief  surplus 
adjustment  (see  Table  IV,  “Allocation  of 
Fee-Relief  Adjustment  and  LEW 
Surcharge,  FY  2014,”  in  Section  II, 
“Discussion,”  of  this  document), 
resulting  in  a  total  annual  fee  of 
$1,084,000  for  FY  2014.  The  annual  fee 
decreases  in  FY  2014  are  primarily  due 
to  the  conclusion  of  10  CFR  parts  71  and 
72  rulemaking  activities  and  an  increase 
in  10  CFR  part  170  billings. 

Administrative  Changes 

The  NRC  also  makes  the  following 
nine  administrative  changes: 

(1)  Amends  the  Definition  for 
"Research  Reactor”  under  10  CFR 
170.3,  "Definitions,”  to  Correct 
Reference.  A  final  rule  was  published  in 
the  Federal  Register  on  August  1,  1968 
(33  FR  10924),  that  added  10  CFR  part 
170  to  the  Code  of  Federal  Regulations. 
The  definitions  section  was  contained 
in  §  170.3  and  included  the  definitions 
for  “research  reactor”  and  “testing 
facility.”  However,  the  definitions 
section  also  originally  included 
paragraph  designations  of  (a),  (b),  (c), 
etc.  The  definition  for  “research 
reactor”  was  paragraph  (h)  and 
referenced  paragraph  (m),  which  was 
the  definition  for  “testing  facility.”  In  a 
final  rule  published  on  May  23,  1990 
(.5.5  FR  21179),  the  ])aragraph 
designations  were  removed  and  the 
didiuitions  jiljiced  in  alphabetical  order. 
1  Iow(!V(!r,  the  rehjnmce  contained  in  the 
d(dinition  for  “research  reactor”  was  not 
corrected  to  refer  to  the  definition  for 
“te.sting  facility”  and  not  “])aragraph 
(in).”  Therefore,  the  NR(i  amends  the 
definition  for  “re.search  reactor”  to 
remove  the  reference  to  jiaragraph  (m), 
which  no  longer  exi.sts.  The  final 
definition  correctly  references  the 
definition  for  “te.sting  facility.” 


(2)  Deletes  the  Language  under  10 
CFR  170.12,  "Payment  of  Fees,” 
Regarding  Deferred  Application  Costs, 
Which  is  Not  Applicable  to  the  Current 
Fleet  of  Licensees.  The  NRC  staff 
recently  queried  the  NRC’s  cost 
accounting  system  and  determined 
current  installment  payment  plans 
between  the  NRC  and  licensees  have 
installment  payment  plan  duration 
periods  of  up  to  3  years  in  FY  2014,  and 
current  language  regarding  application 
costs  deferred  before  August  9,  1991,  is 
no  longer  applicable.  Therefore,  the 
NRC  modifies  paragraph  (b)(3)  and 
deletes  paragraphs  G3)(5),  (b)(6),  and 
(b)(7)  of  this  section. 

(3)  Amends  the  Language  under  10 
CFR  170.12,  "Payment  of  Fees,”  to 
Address  Underpayment  of  Fees.  The 
NRC  modifies  10  CFR  170.12  to  include 
a  provision  to  allow  for  the  collection  of 
any  underpa5rment  in  fees  resulting 
from  an  error  by  the  NRC.  This 
provision  provides  clarity  to  licensees 
that  the  NRC  must  collect  fees  resulting 
from  billing  errors  to  satisfy  the 
requirements  of  OBRA-90,  as  amended. 

(4)  Modifies  the  Language  under  10 
CFR  170.31,  "Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  Including  Inspections,  and 
Import  and  Export  Licenses,”  to  Avoid 
Duplicate  Billing.  As  currently  written, 
the  regulations  in  this  section  could 
allow  licensees  in  certain  foe  categories 
to  be  charged  duplicate  fees  for  identical 
activities  in  similar  foe  categories. 
Therefore,  the  NRC  modifies  the 
descri])tion.s  for  three  fee  categories  in 
this  .section  hy  adding  footnotes  for  fee 
categories  2.11.,  3.1L,  and  7.C.  These 
footnotes  provide  an  exemjition  from 
other  fee  category  codes  with  identical 
activities  associated  with  the  license  to 
avoid  duplicate  hilling. 

(5)  Adds  a  New  Paragraph  Regarding 
h'iling  Fee  Exemption  Recjnests.  'I'he 
current  placement  of  the  language 
identifying  the  time  period  to  file  an 
exemjition  reijuest  under  10  CiFK 
171.11,  “I'ixemptions,”  implies  that  only 
one  exem[)tion  f:riterion  is  subject  to  the 


filing  period,  when  all  exemption 
criteria  are  subject  to  the  same  filing 
period.  Therefore,  the  NRC  removes  the 
language  currently  under  paragraph  (b) 
concerning  the  filing  period  for  fee 
exemption  requests  and  moves  it  to  a 
new  paragraph  (a)  to  emphasize  the  time 
period  is  required  for  all  exemption 
requests  filed  by  licensees  with  the 
NRC.  Current  paragraphs  (a),  (b),  (c), 
and  (d)  are  redesignated  as  paragraphs 
(b),  (c),  (d),  and  (e),  respectively. 

(6)  Modifies  the  Language  under  10 
CFR  171.15,  "Annual  Fees:  Reactor 
Licenses  and  Spent  Fuel  Storage  Reactor 
Licenses,”  to  Correct  the  Types  of  Non- 
Power  Reactors.  The  NRC  modifies  the 
language  under  paragraphs  (a)  and  (e)  by 
replacing  “and”  with  “or”  to  clarify  that 
research  reactors  and  test  reactors  are 
two  types  of  non-power  reactors. 

(7)  Modifies  the  Language  under  10 
CFR  171.16,  "Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
and  Government  Agencies  Licensed  by 
the  NRC,”  to  Delete  Footnote  Reference. 
Removes  reference  to  footnote  5  (which 
indicates  that  there  is  no  licensee  under 
a  particular  fee  category)  for  fee  category 
l.A.(2)(a)  in  paragraph  (d)  due  to  an 
oxi.sting  licon.see  that  was  recently 
moved  into  this  foe  category. 

(8)  Modifies  the  Language  under  10 
CFR  171.16,  "Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  A])provals, 
and  Government  Agencies  Licensed  by 
the  NRC,"  to  Avoid  Duplicate  Billing.  As 
currently  written,  the  regulations  in  this 
.section  could  allow  licen.sees  in  certain 
fee  categories  to  he  charged  (ln|)licat(! 
fees  for  identical  activities  in  similar  fee 
categories.  'I'herefore,  the  NRC  modifies 
the  de.scriptions  for  three  fee  categories 
in  this  .section  hy  adding  footnotes  for 
fee  categories  2.11.,  3.1’.,  and  7.(].  These 
footnotes  jirovide  an  exemjition  from 
other  fee  category  codes  that  have 
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identical  activities  associated  with  the 
license  to  avoid  duplicate  billing. 

(9)  Amends  the  Language  under  10 
CFR  171.19,  “Payment,”  to  Address 
Underpayment  of  Fees.  The  NRC 
modifies  10  CFR  171.19  to  include  a 
provision  to  allow  for  the  collection  of 
any  underpayment  in  fees  resulting 
from  an  error  by  the  NRC.  This 
provision  provides  clarity  to  licensees 
that  the  NRC  must  collect  fees  resulting 
from  billing  errors  to  satisfy  the 
requirements  of  OBRA-90,  as  amended. 

FY  2014  Billing 

The  FY  2014  final  fee  rule  is  a  major 
rule  as  defined  by  the  Congressional 
Review  Act  of  1996  (5  U.S.C.  801-808). 
Therefore,  the  NRC’s  fee  schedules  for 
FY  2014  will  become  effective  60  days 
after  date  of  publication  of  the  final  rule 
in  the  Feder^  Register.  Upon 
publication  of  the  final  rule,  the  NRC 
will  send  an  invoice  for  the  amount  of 
the  annual  fees  to  reactor  licensees,  10 
CFR  part  72  licensees,  major  fuel  cycle 
facilities,  and  other  licensees  with 
annual  fees  of  $100,000  or  more.  For 
these  licensees,  payment  is  due  on  the 
effective  date  of  the  FY  2014  final  rule. 
Because  these  licensees  are  billed 
quarterly,  the  payment  amount  due  is 
the  total  FY  2014  annual  fee  less 
payments  made  in  the  first  three 
quarters  of  the  fiscal  year. 

Materials  licensees  with  annual  fees 
of  less  than  $100,000  are  billed 
annually.  Those  materials  licensees 
whose  license  anniversary  date  dming 
FY  2014  falls  before  the  effective  date  of 
the  FY  2014  final  rule  will  be  billed  for 
the  annual  fee  during  the  anniversary 
month  of  the  license  at  the  FY  2013 


annual  fee  rate.  Those  materials 
licensees  whose  license  anniversary 
date  falls  on  or  after  the  effective  date 
of  the  FY  2014  final  rule  will  be  billed 
for  the  annual  fee  at  the  FY  2014  annual 
fee  rate  during  the  anniversary  month  of 
the  license,  and  payment  will  be  due  on 
the  date  of  the  invoice. 

III.  Opportunities  for  Public 
Participation 

The  NRC  published  the  FY  2014 
Proposed  Fee  Rule  in  the  Federal 
Register  on  April  14,  2014  (79  FR 
21036),  for  a  30-day  public  comment 
period.  The  rule  proposed  to  amend  the 
licensing,  inspection,  and  annual  fees 
charged  to  the  NRC’s  applicants  and 
licensees  in  order  to  implement  OBRA- 
90,  as  amended,  which  requires  the  NRC 
to  recover  through  fees  approximately 
90  percent  of  its  budget  authority  in  FY 
2014,  not  including  amounts 
appropriated  for  WIR,  amounts 
appropriated  for  generic  homeland 
security  activities,  and  IG  services  for 
the  DNFSB.  These  fees  represent  the 
cost  of  the  NRC’s  services  provided  to 
applicants  and  licensees.  The  public 
comment  period  for  the  proposed  rule 
closed  on  May  14,  2014. 

IV.  Public  Comment  Analysis 

Overview  of  Public  Comments 

The  NRC  received  20  comment 
submissions,  including  one  duplicate 
submission,  for  the  proposed  rule.  A 
comment  submission  means  a 
communication  or  document  submitted 
to  the  NRC  by  an  individual  or  entity, 
with  one  or  more  distinct  comments 
addressing  a  subject  or  an  issue.  A 
comment,  on  the  other  hand,  refers  to  a 


statement  made  in  the  submission 
addressing  a  subject  or  issue.  Seven  of 
the  comment  submissions  were  received 
after  the  30-day  comment  period  closed, 
and  the  NRC  has  addressed  all  seven  of 
the  late-filed  comment  submissions  as 
part  of  this  final  rule. 

All  20  commenters  are  opposed  to  the 
hourly  rate  increase  and  the  fee 
increases  in  the  FY  2014  Proposed  Fee 
Rule.  The  primary  concern  for  the 
majority  of  the  commenters  is  that  the 
FY  2014  Proposed  Fee  Rule  lacked 
adequate  justification  to  support  an 
increase  in  fees  and  the  hourly  rate, 
denying  the  public  an  opportunity  to 
submit  meaningful  commentary  for 
consideration  in  the  FY  2014  Final  Fee 
Rule.  The  commenters  are  listed  in 
Table  XIX,  and  are  classified  as  follows: 
One  private  citizen  (John  Public);  one 
government  agency  (DOE);  three 
members  of  the  uranium  industry 
(Kennecott  Uranium  Company,  National 
Mining  Association  (NMA),  and 
Wyoming  Mining  Association  (WMA)); 
three  utilities  (Florida  Power  &  Light 
Company  (FPLC),  PPL  Susquehanna, 
LLC,  and  South  Carolina  Electric  and 
Gas  Company  (SCEG-1  and  SCEG— 2)); 
one  materials  licensee  (Indiana 
University  Medical  Center  (lU/Medical 
Center);  and  nine  members  of  the 
nuclear  industry  (Dominion  Resources 
Services,  Inc.  (Dominion),  Duke  Energy 
(Duke),  Exelon  Generation,  LLC 
(Exelon),  FirstEnergy  Nuclear  Operating 
Company  (FENOC),  Luminant 
Generation  Company,  LLC  (Luminant 
Power),  NAC  International  (NAC), 
Nuclear  Energy  Institute  (NEI),  Public 
Service  Enterprise  Group  Nuclear,  LLC 
(PSEG),  and  STARS  Alliance). 


Table  XIX— FY  2014  Proposed  Fee  Rule  Commenter  Submissions 


Commenter 

Affiliation 

ADAMS  ML  # 

Acronym 

Mack  L.  Richard  . 

Indiana  University,  Medical  Center  . 

ML14106A340  (#1) 

lU/Medical  Center. 

John  Public . 

N/A  . 

ML14118A245  (#2) 

Private  Citizen. 

Michael  Pacilio  . 

President  and  Chief  Nuclear  Officer,  Exelon  Generation 
Company,  LLC. 

ML14132A374  (#3) 

Exelon. 

Anthony  R.  Pietrangelo  .. 

Senior  Vice  President  and  Chief  Nuclear  Officer,  Nuclear 
Generation,  Nuclear  Energy  Institute. 

ML14133A245  (#4) 

NEI. 

Travis  Deti  . 

Assistant  Director,  Wyoming  Mining  Association  . 

ML14133A694  (#5) 

WMA. 

James  M.  Petro,  Jr . 

Nuclear  Licensing  and  Regulatory  Compliance  Director,  Flor¬ 
ida  Power  &  Light  Company. 

ML14134A467  (#6) 

FPLC. 

Gregory  H.  Hanlon  . 

FENOC  Director,  Fleet  Regulatory  Affairs,  FirstEnergy  Nu¬ 
clear  Operating  Company. 

ML14134A519  (ff7) 

FENOC. 

Jon  A.  Franke . 

Site  Vice  President,  PPL  Susquehanna,  LLC  . 

ML14134A529  (ff8) 

PPL  Susquehanna. 

Alfred  M.  Paglia . 

Manager,  Nuclear  Licensing,  New  Nuclear  Deployment, 
South  Carolina  Electric  and  Gas  Company. 

ML14134A582  ((f9) 

SCEG  1 . 

Oscar  Paulson . 

Facility  Supervisor,  Kennecott  Uranium  Company  . 

ML14134A601  («10) 

Kennecott  Uranium  Company. 

Travis  Deti  . 

Assistant  Director,  Wyoming  Mining  Association  . 

ML14135A328  («11) 

WMA. 

Thomas  D.  Gatlin  . 

Vice  President,  Nuclear  Operations,  South  Carolina  Electric 
and  Gas  Company. 

ML14135A332  (#12) 

SCEG-2. 

Robert  Braun  . 

Senior  Vico  President  and  Chief  Operating  Officer,  PSEG 
Nuclear  LLC. 

ML14135A336  (#13) 

PSEG. 

Katie  Sweeney  . 

National  Mining  Association  . 

ML14135A344  (#14) 

NMA. 

Scott  A.  Bauer . 

Regulatory  Affairs  Functional  Area  Manager,  STARS  Alliance 
LLC. 

ML14135A354  (#15) 

STARS  Alliance,  LLC. 
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Table  XIX— FY  2014  Proposed  Fee  Rule  Commenter  Submissions— Continued 


Commenter 

Affiliation 

ADAMS  ML  # 

Acronym 

Thomas  R.  Huber . 

Director,  Nuclear  Licensing  and  Operations  Support,  Domin¬ 
ion  Resources  Services,  Inc. 

ML14135A547  (#16) 

Dominion. 

Tony  L.  Patko . 

Director,  Licensing,  NAC  International,  Inc . 

ML14136A318  (#17) 

NAC. 

Thomas  C.  Pauling  . 

Director,  Office  of  Site  Operations,  Office  of  Legacy  Manage¬ 
ment,  U.S.  Department  of  Energy. 

ML14148A454  (#18) 

DOE. 

Benjamin  C.  Waldrep  . 

Duke  Energy  . 

ML14148A469  (#19) 

Duke. 

Fred  W.  Madden  . 

Director,  External  Affairs,  Luminant  Generation  Company 
LLC  (Luminant  Power). 

ML14160B112  (#20) 

Luminant  Power. 

Information  about  obtaining  the 
comment  submissions  is  available  in 
Section  XV,  “Availability  of 
Documents,”  of  this  document. 

Public  Comments  and  Overall  NRC 
Responses 

The  NRC  has  carefully  considered  the 
public  comments  received.  The 
c:omments  have  been  organized  by  topic 
followed  by  the  NRC]  response. 

A.  Inade(]uat(!  Kx])lanation  and 
'l’ransj)aroucy 

1 .  I Iraiiiuin  Rtjcovery 

Comnieiili  'lUv.  I'  Y  2014  Proposcid  l''ee 
Kul(!  does  not  provide  any  details 
regarding  bow  the  I'  Y  2014  r(!bas(!l ining 
eltorl  resniled  in  a  21  percent  increase 
in  IIk!  annual  lees  lor  nraninni  recovery 
licens(!es.  (WMA) 

Hi'spoiisf:  NK(1  {lisagre(!s  wilb  I  be 

connnent.  Tbe  Nl<(  i  i;stablisbe(l  Ibe 
i(;basi;lin(;d  iimH bodoloj’y  loi  calcnlaliii)', 
annual  lees  tbidng,b  public  nolice  and 
connni!nl  iidcnnaking,  in  Ibe  I'Y  1000  lee 
ride  (04  I'K  .1 14411;  jnne  10,  lOOOj, 
delei  ini  niii)’ I  bat  base  annual  lees  will 
be  nr  establisbed  (i.e.,  rebasirl i ned j  at 
every  tbird  yirar,  and  iiiok!  lre(|nentlY,  il 
Ibere  is  a  substantial  cbang,e  in  Ibe  total 
NK( '.  bndg,el  or  in  tbe  niag.ni tilde  oi  tbe 
budget  allocated  to  a  specilic  class  ol 
licenses.  Tbe  NK( ’.  stall  allocalirs  Ibe 
total  budget  rirsonrces  lor  nraninni 
recovery  facilities  to  individual  uraniuin 
recov(!ry  fee  catirgoricrs  in  accordancir 
wilb  Ibe  irffort/lienefit  fee  detirnnination 
matrix  drrvelopiul  for  llu!  I'  Y  100.5  final 
fee  rule  (00  FR  32217;  June  20,  100.5). 
Tbe  NRC  u.ses  this  matrix  to  dotormine 
tbo  level  of  effort  associated  with 
conducting  the  generic  regulatory 
actions  for  the  different  (non-DCE) 
licensees  in  the  uranium  recovery  fee 
class. 

The  FY  2014  Proposed  Fee  Rule 
described  the  methodology  used  by  the 
NRC  staff  to  determine  the  annual  fees 
for  uranium  recovery  facilities.  In 
addition.  Tables  IX  through  XII  of  the 
proposed  rule  show  the  application  of 
the  NRC’s  rebaselining  methodology. 
The  supporting  work  papers  for  the  fee 
calculations  are  publicly  available  and 


were  referenced  in  the  proposed  rule. 

The  work  papers  provided  detail  on  the 
FTE  and  contract  resomces  for  each 
product  activity  that  were  allocated  to 
uranium  recovery  fee  class.  The  work 
papers  also  provided  information  on  all 
the  values  of  the  effort/benefit  factors 
used  in  tbe  uranium  recovery  matrix  for 
FY  2014.  No  change  was  made  to  the 
final  rule  in  response  to  this  comment. 

2.  0])orating  Reac:tor  Fees 

Comment:  The  increase  in  hourly 
rales  charged  under  10  CFR  part  170  to 
.$270  is  not  adecpiately  explained  and 
does  not  appear  justified.  Tbe  increase 
is  due  primarily  tn  a  bigber  overall 
budget  ill  combiiialioii  wilb  a  decrease 
ill  Ibe  mmiber  of  mission direct  FTEs. 
Tbe  connnenlei  believes  Ibis  increase  is 
nnjnslified  and  Ibal  lionrly  lees  slionbl 
be  belli  conslani  at  Ibe  FY  20  13  level  ol 
.$272  tbron)>,b  a  combiiialioii  ol  process 
eiliciencies,  an  increa.'ie  in  mission 
direct  FTE,  and  meaning, lid 
pi  ioi  ili/.al  ion  and  clo.siire  ol  regjilaloi  y 
matters.  (Nl'il ) 

/fc.'.'/io/i.'.'c;  Tbe  Nl<(  i  di.';a)’,ree.s  wilb  Ibe 
connneni  Ibat  Ibe  basis  lor  Ibe  lionrly 
rate  is  not  ade(|nalely  explained  and 
Ibal  Ibe  lionrly  rale  sbonbi  reimiin 
constant  at  .$272.  Tbe  Nl<(  ]  discn.ssed 
tbe  process  for  calculating  tbe  bonriy 
rale  in  Ibe  pro|iosed  ride's  lionrly  Kale 
section,  and  tbe  |)rocess  is  also 
snnmiarized  in  tins  final  rule.  Tbe 
bonriy  rale  is  derived  by  dividing  Ibe 
Slim  of  recoverable  budgeted  resources 
for:  (1)  Mi.ssion-direct  program  .salaries 
and  benefits;  (2)  mi.ssion-imlirect 
program  support;  and  (3)  agency 
corporate  .support  and  tbo  1(1,  by 
mission-direct  FTE  hours.  The  mi.ssion- 
direct  FTE  hours  are  the  product  of  the 
mission-direct  FTE  multiplied  by  the 
hours  per  direct  FTE.  For  FY  2014,  the 
NRC  is  unable  to  the  keep  the  hourly 
rate  constant  because  most  of  the 
components  used  to  calculate  the  hourly 
rate  are  dependent  on  the  NRC’s  FY 
2014  appropriation.  Because  the  NRC’s 
FY  2014  appropriation  increased  from 
FY  2013,  the  allocation  of  our  budgetary 
resources  through  the  various  NRC 
programs  also  changed  in  FY  2014; 


therefore,  this  change  is  reflected  in  the 
components  used  to  calculate  the  hourly 
rate,  and  results  in  an  increase  in  the 
hourly  rate  from  $272  to  $279.  No 
change  was  made  to  the  final  rule  in 
response  to  this  comment. 

Comment:  The  21.4  percent  operating 
reactor  increa.se  in  fees  from  FY  2013  to 
FY  2014  is  not  warranted  and  places  an 
unacceptable  burden  upon  electric 
cu.stomers  who  then  have  to  pay  higher 
electricity  rates.  Tbe  NRC  sbould  be 
restricted  to  increases  that  do  not 
exceed  cost  of  living  increases  and  be 
I'eipiired  to  make  cost  reduct  ions  as 
needed  to  balance  tbeir  books,  (jobn 
Knblic) 

/b.'.s/um.sc'.' Tbe  operating  reactor  f(!e 
increa.se  is  warranted  because  Ibe  NKtl’s 
fees  are  based  on  its  anniial 
a|)proprial  ions.  I  be  NK(  i’s  biidg,el 
ant  boi  it  y  bti  I'  Y  20  14  is  .$  1 ,0!>!i.0 
million,  an  increa.'ie  ol  .$70.3  million 
b  om  I'  Y  2.0  1 .1.  Tbe  ( )ltK  A  01)  (codilied 
at  42.  I  i.  22  I  4  ).  as  amended,  ie(|iiire.'; 
Ibe  NK(  i  to  collect  an  amoinil  tbal 
appi oximale.'i  00  |iercenl  ol  its  bndg,el 
aiilboiily  lbroiig,b  aniiiial  lees.  Foi  I'  Y 
2.0  1 4 ,  Ibe  opmal i ng,  reactor  animal  lee 
increase  is  due  to  increases  b(im  Ibe 
previous  year’s  bud)', el,  rednclions  in 
Ibe  esi i mated  amonni  oi  1 0  ( iFK  part 
170  billings,  and  a  decrease  in  tbe 
number  oid|)eraling  reactors.  Tbe  It) 

(  ;FK  part  1  70  estimated  billings  are 
reduced  due  to  a  decline  in  current  year 
licensing  actions  and  delays  in  five 
major  applications  for  design 
certification  and  combined  o])erating 
lii;(mse.s.  Hecau.se  of  tbe  sbutdown  of  tbe 
.SONd.S,  Units  2  and  3,  power  reactors 
in  FY  2013,  tbe  operating  reactors 
budget  must  be  sjjroad  amongst  fewer 
operating  reactors,  thereby  increasing 
the  share  of  the  annual  fee  per  operating 
reactor.  Further  in  FY  2013,  there  was 
a  one-time,  prior-period  collection 
resulting  in  an  increase  of  $20.9  million 
in  collections  of  fees  for  services  (10 
CFR  part  170),  which  resulted  in  a  one¬ 
time  reduction  in  annual  fees. 
Approximately  21  percent  of  the 
increase  in  annual  fees  between  FY 
2013  and  FY  2014  is  due  to  that  one¬ 
time  adjustment. 
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Finally,  the  NRC  cannot  restrict 
license  fee  increases  to  the  cost  of  living 
increases  as  measured  by  the  Consumer 
Price  Index  or  any  other  price  index 
because  OBRA-90,  as  amended, 
requires  the  NRC  to  collect  an  amount 
that  approximates  90  percent  of  its 
budget  authority  in  the  fiscal  year.  No 
change  was  made  to  the  final  rule  in 
response  to  this  comment. 

Comment:  The  proposed  fee  rule  and 
work  papers  do  not  provide  sufficient 
detail  on  how  the  10  CFR  parts  170  and 
171  operating  reactor  fee  estimates  were 
calculated,  denying  the  public 
meaningful  opportunity  to  comment 
and  rendering  the  proposed  fee  rule 
arbitrary  and  capricious.  Neither  the 
proposed  rule  nor  the  work  papers 
provide  any  information  showing  the 
.specific  co.sts  that  are  being  recovered 
throiigh  annual  fees.  The  work  papers 
merely  list  all  items  compri.sing  the 
entire  NRC  budgeted  resources  for  new 
njactors,  ojjeratiiig  njactors,  and 
imexpliiiiied  materials  licensing 
activities  and  derive  tlu;  animal  fee  by 
subtracting  the  portion  of  estimated  It) 
CFK  part  I  70  collections  altribnted  to 
(iiitilies  paying,  nsm-  lees  (.$7.fK).r) 
million). 

As  a  conse(|nence,  it  is  impossible  to 
determine  wbicb  ol  Ibe  spiiciiic  line 
items  are  being,  recoveied  liming, b  user 
lees  and  wbicb  are  beiii)'  recovered 
III  I der  animal  lee.s.  Tlie  descripl  ions  ol 
Ibe  line  ileni.s  are  very  vag,ne,  prevenling, 
one  Ironi  delerminiii]’,  wbelber  Ibey  are 
]’,eneric,  and  |)olenlially  a|)propriale  lor 
recovery  under  1 1)  I  d'  K  |iarl  I  7  I ,  or 
allribniable  lo  a  service  provided  lo  an 
idenlifiable  beneiiciary,  and  llieretore, 
appropriale  lor  recovery  under  I II  I  if  K 
|iart  I  7tl.  (I'ixelon) 

//r,‘.‘.7ion.sc;  I  be  Nidi  di.sag,ree.s  with  Ibe 
connneni  Ibal  Ibe  work  |)apers  are  loo 
vag,ne.  t  ionsisleni  wilb  prior  years, 
license  lees  are  based  on  Ibe  NKC’s 
bndgel  iorniiilalion  slnicliire  bierarcby 
of  biisine.ss  lines,  product  lines,  and 
products,  rbe  NKC  |)rovides  tbose 
business  lines,  product  lines,  and 
lirodiicts  in  its  work  papers.  Detailed 
information  below  the  product  level 
(e.g.  c;ost  centers)  is  determined  when 
the  budget  is  executed.  The  work  papers 
do  not  distinguish  by  specific  budget 
line  items  which  fees  are  recovered 
through  user  and  annual  fees  because  it 
is  impractical  for  the  NRC  to  determine 
in  advance  what  precise  percent  of  a 
given  business  line  will  be  recovered 
through  10  CFR  part  170  user  fees 
versus  10  CFR  part  171  annual  fees.  No 
change  was  made  to  the  final  rule  in 
response  to  this  comment;  however,  the 
NRC  is  open  to  input  for  improving 
transparency  in  the  FY  2015  fee  rule 
package. 


Comment:  The  FY  2014  Proposed  Fee 
Rule  does  not  provide  a  description  of 
the  specific  work  that  the  NRC  FTEs 
will  complete  during  the  1375  hours 
allotted,  only  that  the  NRC  will  bill 
licensees  that  amount  of  hours  to  meet 
the  budget.  The  NRC  should  provide  an 
estimate  of  the  specific  work  that  will  be 
completed  and  assessed  under  10  CFR 
parts  170  and  171  for  each  licensee. 
(Kennecott  Uranium  Company) 
Response:  The  NRC  disagrees  with  the 
comment.  The  NRC  presumes  that 
“specific  work”  means  a  detailed 
description  or  an  itemization  of  the 
work  to  be  performed  by  NRC  FTEs 
during  the  allotted  1375  hours  of  the 
fiscal  year.  Neither  the  applicable 
regulations  in  10  CFR  parts  170  and  171 
nor  the  Administrative  Procedure  Act 
require  that  level  of  detail  for  the 
proposed  fee  rule.  Such  a  detailed  or 
itemized  description  is  not  co.st- 
effective,  and  it  would  not  result  in  a 
reduction  of  fees.  Further,  with  resjiect 
lo  10  (;FR  part  170  fees,  licensing  and 
iiisjiection  actions  may  be  difficult  to 
prioritize  in  advance  and  Ibe  amoimt  of 
lime  speiil  on  any  |)arlicnlar  licensing  or 
iiispeclion  action  may  vary 
considerably,  de|ieiidiiig  on  the  iiovelly 
and  complexily  of  Ibe  license 
application  mider  review  oi  Ibe  tacilily 
being,  in.s|)i;cle(l.  .Similarly,  wilb  le.speci 
In  llllil'K  pari  171  .iiinnal  lees,  Ibe 
iialni'e  ol  Ibe  g,eneric  researcb,  .sai(;ty, 
eii  vii  niniieiilal,  Ol  .saleg,nai  (l.s  acl  i  vibes 
ibal  apply  In  malei  iafs  licenses,  may 
alsn  vaiy  cnii.siderably,  g,iven  cbaiig,es  in 
(  iniiimis.sinii  prinrilie.s,  external  events, 
iiileiactinii.s  wilb  A)',r(;emenl  .Slates, 
niher  l'ed);ial  a)’,eiicie.s,  .stale,  local  and 
b  ilial  g,nvei  ininmls,  Ibe  ieg,idated 
indn.sliy,  and  membeis  nl  lln;  pnblic.  Nn 
chan)',e  was  made  In  Ibe  linal  tide  in 
lespnnse  In  Ibis  cnmmenl. 

f .Va/M/ie/d;  The  proposed  ride  and  Ibe 
wni  k  pa|)ers  do  nnl  state  how  the 
est imated  .S.'t24..5  million  in  10  CFK  part 
1  70  costs  are  calcnlaled  for  licen.sees. 
(I'ixelon) 

Response: '\'Ue  NK(i  esiimales  the 
amount  of  10  CFK  part  170  fees  ba.sed 
on  e.stablished  fee  methodology 
guidelines  (42  FK  22149;  May  2,  1977), 
which  .specified  that  the  NRC  has  the 
authority  to  recover  the  full  cost  of 
providing  services  to  identifiable 
beneficiaries.  As  in  previous  years,  the 
NRC  applied  longstanding  principles  to 
calculate  the  10  CFR  part  170  estimates 
based  on  the  analysis  of  financial  data. 
The  data  analyzed  included:  (1)  Four 
quarters  of  the  most  recent  billing  data 
(hourly  rate  invoice  data);  (2)  actual 
contractual  work  charged  (prior  period 
data)  to  develop  contract  work 
estimates;  and  (3)  the  number  of  FTE 
hours  charged,  multiplied  by  the  NRC 


professional  hourly  rate.  These  factors, 
along  with  work  load  projections,  are 
used  by  the  NRC  to  determine  the  10 
CFR  part  170  estimated  charges. 

Because  the  fee  calculation  worksheets 
used  to  develop  the  10  CFR  part  170 
estimates  involve  thousands  of 
calculations,  it  would  be  impractical  for 
the  NRC  to  provide  details  on  every 
calculation,  let  alone  explanations  for 
every  calculation  such  that  each 
individual  calculation  became 
accessible  and  understandable  to 
members  of  the  public.  No  change  was 
made  to  the  final  rule  in  response  to  this 
comment. 

Comment:  The  work  papers  allocate 
to  operating  reactors  certain  budgeted 
resources  for  the  business  lines 
pertaining  to  fuel  facilities,  nuclear 
materials  u.sers,  and  decommi.s.sioning 
and  low-level  waste.  'I'here  is  no 
explanation  of  how  these  activities 
apply  to  operating  reactors.  TIk;  line 
items  under  these  business  lines  wilb 
amounts  allocated  to  o|)erating  reactors 
relate  predominantly  lo  training.  If  Ibere 
are  not  direct  program  sn|)|)ort  activities 
allocable  to  operating  reactois  imder 
Ibese  business  lines,  it  is  nuclear  bow 
Ibere  can  be  Iraining  costs  allocable  lo 
reactors.  (Nl‘3 ) 

/fc.'./nm.scv  Allbong,li  Ibe  woi  k  papers 
provide  ade(|nale  detail  lor  Ibe  purpose 
oi  Ibe  lee.s,  Ibe  NKC  i  will  explore 
opportnnitie.s  lo  provide  giealei 
tian.'iparency  tor  onr  slakebolders  and 
licen.sees.  The  co.'J.s  described  nndei'  Ibe 
biel  iaciblies,  unclear  maleiial.s  n.sei.s, 
and  decommi.s.sioning,  and  low  level 
wa.':te  categ,oi  ie.s  are  loi  lbing,.s  ^alcb  as 
(blit  nol  limited  lo)g,eneric  low  level 
wa.';le  disposal,  do.si meter,  and  bij’li 
level/.'ipeni  tnel  di.sposal  costs. 

( .'oinmeni :  '\'\ie  work  papers  allocate 
lo  operating,  reaclors  over  .$  ID  million 
for  .SF.ST.  As  Ibere  is  no  nieaning,fnl 
desci iplion,  one  cannot  determine 
whether  the  allocated  costs  are 
attributable  solely  to  tbe  Waste 
Uonfidence  rnlemaking  or  include  other 
activities  as  well.  'I'he  .$10  million  is  in 
addition  to  the  .$27.5  million  for  spent 
fuel  storage  and  decommi.ssioning 
activities  rec:ovored  through  an  annual 
fee  on  power  reactors  and  10  UFR  part 
72  licensees  that  do  not  hold  a  10  (IFR 
part  50  license.  The  NRC  should  inform 
the  operating  reactors  whether  the  SFST 
costs  assessed  to  operating  reactors 
includes  activities  pertaining  to  spent 
fuel  disposal  activities  listed  in  the  FY 
2014  CBJ.  These  costs  should  be 
counted  separately  or  be  an  offset  from 
the  carry-over  appropriation  relating  to 
the  review  of  Yucca  Mountain  license 
application  or  recovered  through  user 
fees  assessed  to  DOE  or  the  NWF.  The 
NRC  should  also  provide  a  detailed 
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liiTiikdowii  ol  die  iiiiiiiial  let;  liii  SI''S'r 
( :( i.sis  liy  ly ill).'  iiii  V  iiiiitiiiiil;;  I  liiil  are 

alli  iliiilalile  to  s|ieiil  iiii;l  tlis|i(i.';al 
aclivilie.'i  liii  loii)’,  leriii  .<Jiiia)’,e 
alli  iliiilalile  In  llii;  I )(  )l'i'.';  lailiiri;  In  iiii;el 
it;;  cniiliacl  iial  nlili|',alinii.s.  Any 
at  :t  i  vil  ie.s  rt;lal  iii).’  Iti  I )(  ll'i'.*:  nlil  ij'al  it  tie; 
iiiitlt;!  lilt!  Niit:lt;ai  Wa.slti  l’tilit:y  Ai:l 
;;litiiilfl  t!itlit!i  lit;  iill.st;!  Iiy  llit;  t:airy  tivt;i 
a|i|ii ti|ii  iai  itiii  Irniii  Ilit;  NWh'  tii 
it!<:nvt!it!il  litiiii  l)(  ll'i  llirnn)’li  a  ii.st!i  rt!t!. 
(I^Xt!ltlll) 

Hasitonsc:  A  .small  |ini  litiii  til  I  lit; 
ti|it!ral iiig  i't!a(:lnr.s’  ri!(!S  iiicliidt;  SI'S'I’ 
liiisiiit;.s.s  lint!  a(:livilit!S  |it!rlaiiiiii)^  In 
analysis,  data  etillticlinii,  mnd(!liiig 
riilnre  allei  nale  slrale^i(!s  inr  dis|insal  nl 
s|ii;nt  liiel  and  lii)>li  lev(;l  waste,  and 
m(inil(irin)>  natinnal  level  devel(i|>mi;nls 
stemming  irnin  tin;  r(;|inrl  ni  tin;  dine 
Kilihnn  ( innnni.ssion  on  America’s 
Nuclear  I'nlnn;  and  DOM’s  respon.se  In 
that  report.  di;ginnin)>  in  l‘'Y  2011,  the 
NKO  hegan  Imdgelin^  idr  potential 
alt(;rnativ(!s  Idr  the  ultimate  geological 
disposal  oi  spent  nuclear  inel,  which 
was  (lriv(;n  hy  the  recognition  ol  DOl'i’s 
intent  not  to  pursue  tlu;  jiropostid 
ujpository  at  Yucca  Mountain.  At  that 
time,  the  NR(;  d(;termin(;d  that  it  was 
apjjropriate  to  include  these;  Sl'’S'r 
resources  in  the  ])ow(;r  reactors  fee;  e:la.ss 
l)(;e;ause;  ])e)we;r  re;ae:te)rs  ultimately 
he;nof’it  frenu  elispeisal  of  spe;nt  nucle;ar 
fue;l.  'file  user  fees  assessed  tei  DOIC  are; 
specifically  for  DOE’s  transportation 
and  uranium  recovery  activities,  and  are 
not  related  to  the  ultimate  disposal  of 
spent  nuclear  fuel.  Further,  it  is  neither 
feasible  nor  appropriate  for  the  NRG  to 
parse  out  fees  for  activities  that  might  be 
attributable  to  DOE’s  contractual 
obligations  with  respect  to  spent  fuel 
versus  those  fees  that  would  have  been 
borne  by  licensees  even  if  DOE  had 
performed.  Finally,  with  respect  to 
offsetting  fees  from  the  carryover 
appropriations  relating  to  the  review  of 
the  Yucca  Mountain  license  application 
or  recovering  costs  through  user  fees 
assessed  to  the  NWF,  the  NRG  disagrees 
with  the  comment.  Funds  appropriated 
from  the  NWF  may  only  be  used  for 
activities  prescribed  in  Section  302(d)  of 
the  Nuclear  Waste  Policy  Act,  which 
includes  licensing  activities  associated 
with  the  Yucca  Mountain  high-level 
waste  repository.  That  section  covers 
neither  the  NRC’s  work  on  future 
alternative  strategies  for  disposal  of 
high-level  waste,  nor  monitoring 
national-level  developments  stemming 
from  the  report  of  the  Blue  Ribbon 
Gommis.sion.  Therefore,  these  activities 
are  not  chargeable  to  NWF 
appropriations.  No  change  was  made  to 
the  final  rule  in  response  to  this 
comment. 


d.  I''ili  1  IH!,S.S  III  |•'«!(!.S 

t ,Vim/iic/i/;  Till!  iii(:ri!ii.':ii  in  ii|M!ml  iii]', 
|>iiwi!r  macliii  li;n.s  i;:  ;;i)’iiili(:iml  .iiid 
|iiiilili;m.'ilii:,  piiiliiail.'ii  ly  .siiici;  il  i.s 
liniii]’  milii:(!d  wi;ll  iilli!i  li(:i;ii.si!i!  Im(l)'i;l.'; 
Im  till!  ynm  liiivi;  lii!i!ii  n.'iliilil i;;lii!il.  Tin; 
|iriilili!m  i.s  i:iimpiimiili!il  din;  In  tin;  l.'icl 
dial  llii!  FY  2()l'1  l’rnpiisi!d  I'di!  Riili;  i.s 
liniii)'  issm!il  niii!  mimtii  lalm  lliaii  Ilii; 
lii.stiii  ical  piaclici!,  and  llii;  liimlli 
i|naiti!r  liilliii)',  adjnslnii!nl  will  ini|iiisi! 
an  incrnasi!  Ilf  .$ I  million  per  rnaclm 
Ilian  in  pniviiins  (|narti!rs.  (Nld) 

/fc.s/nm.sY;;  Till!  NRG  ri!(:ii);ni/.i!s  dial 
dll!  incrnasi!  in  Inns  will  liavn  a 
si)',nirii:ant  impaci  on  li(:(!n.snn  Imdg.nls. 

I  lownvnr,  llin  NR(  1  cannol  .sclinduln  ils 
a.ssn.ssmniit  of  g(!m!ric  aclivilins  In 
coincidi!  widi  licnn.sni;  liiidgnl  |)lanning. 
Till!  { )dRA-!)d  i'n(piir(!.s  dial  tin;  NR( ) 
colinci  an  amount  that  a|)|)niximatns  dl) 
pnrc(!nt  of  its  liudgnt  aiitliority  llirougli 
f(!(!.s  liy  dll!  (!nd  of  llii;  fiscal  yi!ar,  and 
till!  NRG  must  .s(!l  ils  f(!(!S  in  accordanen 
with  its  own  hudgi!!.  Tlii!  liudgnt  is 
(!.slal)lishnd  liy  Gongrn.ss  on  a  .scli(;dnl(! 
that  till!  NRG  do(!S  not  control.  No 
changi;  was  inadi;  to  tin;  final  ruli;  in 
r(!spons(!  to  this  comm(;nt. 

G’ommmi/;  Till!  propo.s(;d  Ihi;  rub;  fails 
to  subtract  from  lln;  NR(i  hudgi;!  the  cost 
of  activities  that  am  covor(!d  by 
aj)])ro|)riations  and  carry-over 
a])pro])riations  from  the  NWF.  (Exelon) 

liesponso:  The  NRG  disagrees  with  the 
comment.  The  NR(]’s  FY  2014  activities 
related  to  review  of  the  Yucca  Mountain 
high-level  waste  repository  are  being 
charged  to  the  carryover  balance  of  the 
NRG’s  NWF  appropriations  from  prior 
years  and  will  not  be  billed  to  licensees. 
The  OBRA-90,  as  amended,  specifies 
that  the  NRG  must  deduct  from  the 
annual  charges  collected  from  all 
licensees  any  “amounts  appropriated  to 
the  Gommission  from  the  Nuclear  Waste 
Fund  for  the  fiscal  year.”  42  U.S.G. 
2214(c)(2)(A)(ii)  (emphasis  added).  But 
in  FY  2014,  the  NRG  did  not  receive  any 
new  appropriations  from  the  NWF. 
Therefore,  there  was  no  NWF  amount  to 
subtract  from  the  budget  in  calculating 
FY  2014  annual  fees;  all  the  carryover 
money  that  the  NRG  is  using  in  FY  2014 
was  already  deducted  during  the  years 
in  which  it  was  appropriated.  No 
change  was  made  to  the  final  rule  in 
response  to  this  comment. 

Comment:  The  proposed  fee  rule  fails 
to  recover  user  fees  from  every  person 
who  receives  a  service  or  thing  of  value 
the  full  cost  of  such  service  or  thing  of 
value.  Of  the  $930  million  that  the 
Gommission  must  recover  through  fees, 
only  $324.5  million  is  estimated  to  be 
recovered  through  10  GFR  part  170  user 
foes.  This  coidd  he  c;orrect  only  if 
approximately  two-thirds  of  the  NR(7s 


hiiil)',i!l  iliii!.s  Mill  hi!iii!lil  liny  iili!iil  ili;ihli! 
nility,  which  is  pi ii.siiiiii!il  mil  Ihi!  isi.si;. 

As  nil  cxniiipli!,  ii.si!i  lens  ihi  mil  nppisii 
III  III!  impii.'niil  till  vi!mliii  imipiii.liiiii.s 
ile.spili!  Ihi!  hicl  IhnI  vemliir.s  nri; 
iilciililinhli!  pci.sini;:  i eciii vi iig,  Ihi; 
lii!m!lil  III  NR( !  iii.specliiiiis  In  esinlili.sh 
llmii  i|mililii:.'iliiiMs  In  pinviili;  snicly 
ii!lnli!il  .smviens.  Alsu,  Ihi;  cn.sl.s  Ini' 
nilvnm:i!il  rnnclin  resiinrch  shniilil  hi; 
ii!i:nvi!ri!d  lhi'nii)',h  iisiii  lens  chnigeil  In 
npplicniils  nr  |ire  applicniils.  (I'ixelnii) 
Huspomur  liiilinlly,  Ihe  NR(i  miles 
IhnI  Ihe  cniiiineni  is  niilside  nl  Ihe  senpe 
111  I  he  prnpnsed  lee  rule.  As  prnpnsed, 

Ihe  rule  wnuld  siiu|)ly  niueml  Ihe 
licensing,  inspeclion,  and  nuiiunl  lees 
chnrged  In  lln;  ii|ipli(:anls  and  licen.sees 
currenlly  suhjeci  In  lln;  NRti’s  lee  rules 
for  FY  2014.  TIk!  NRG.  dn(!s  uni  charge; 
uuch!ar  indusiry  V(!ndor.s  u.s(!r  r(!(!s. 
I'islahlishing  v(;ndoi'.s  as  a  n(;w  r(;cipi(;nl 
of  u.s(!r  l(!(!.s  would  r(!(|uir(!  llu;  NRG  In 
r(!vis(!  ils  (!xisling  10  (IFR  |)arl  171 
r(!gulalinns.  Tin;  NRt!  proc(!ss  for 
inilialing  a  rul(;inaking  to  conside;!'  such 
a  change;  is  ine:luele!el  uneh!r  10  ( IFR 
2.002,  “l’e!lilie)n  feu'  Rule!inaking.’’ 

That  lK!ingsaiel,  the;  NRG  ne)te!S  lluil 
NR(;  lie:(!n.s(!(;s  are;  ultiniale!ly 
re!S])e)nsihh!  feir  e!n.suring  the; 
acce!])tahilily  of  the;  ite!nis  anel  .s(!rvic(!s 
they  re!C(!ivo  from  v(!ndors.  The;  NRG.’s 
vonde)r  ins])(!Ctions  are  int(!nd(!d  te; 
j)rovide  an  additional  level  of  .safety,  not 
to  relieve  the  applicant  or  licensee  of  its 
responsibility  for  providing  vendor 
oversight.  As  for  the  co.sts  a.ssociated 
with  advanced  reactor  research,  these 
are,  by  their  nature,  generic  costs  that 
the  NRG  cannot  charge  to  a  specific 
applicant  or  pre-applicant.  No  changes 
will  be  made  to  the  final  rule  as  a  result 
of  this  comment. 

Comment:  The  NRG  should  consider 
imposing  an  annual  fee  for  activities  on 
holders  of  design  certifications,  design 
approvals  and  manufacturing  licenses, 
licensees  that  hold  or  have  active 
applications  for  combined  licenses,  and 
holders  of  active  construction  permits. 
Because  OBRA-90  authorizes  annual 
charges  collected  from  “licensees  and 
certificate  holders”  under  42  U.S.G. 
2214(c),  the  NRG  should  define  a  new 
reactor  licensee  for  the  purpose  of  the 
fee  rule  to  include  holders  of  design 
certifications,  design  approvals  or  any 
other  approvals.  This  would  impose 
new  reactor  costs  on  tho.se  entities  that 
have  the  closest  relationship  to  the 
regulatory  services  being  provided  and 
would  be  the  most  fair  and  equitable 
allocation.  Many  operating  reactor 
licenses  are  not  pursuing  any  new 
reactor  licensing  applications;  therefore, 
the  NRG  is  not  fairly  allocating  foes  to 
the  new  reactor  applicants  that  directly 
benefit  from  NRt'  new  reactor  activities 


:{7i4() 
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ii.s  ir(|iiii'<;d  liy  (  )ltKA  00.  II  llii!  NK(  i  is 
Miiiilili)  1(1  r(!(:(iV(!i  till!  lull  iinioMiil  iil  il.s 
ii(!W  r(!ii(:liii cii.sl.s  lliniiifdi  ii.sci  l(!i)s, 

|Im!Ii  till!  NK(  .sliiMild  diiliiii!  ii  iiiiw,  niiiiii 
l(II.M!il!d  cIll.S.S  III  I  i(:l!II.SI!l!.S  lllJll  sllllllld  III! 
IIS.SI!*i.';i!ll  llll!  illlllllill  ll!l!  Ill!l!(ll!d  III 
i:iilli!i:l  llll!  ri!iiiiiiiiili!r  iil  llii!Si)  li!i!.'i. 
|I'!xi!Iiiii) 

ltfsp(ni;;r:  liiiliiillv.  Ilni  Nl<( !  iiiilii.s 
lliiil  I  III!  i:(iiiiiiii!iil  i.s  iiiilsiili!  Ill  llll!  s<:(i|ii! 
(it  till!  |ir(i|iii.*;i!(l  li!(!  mil!.  A.s  |mii|iii!ii!(I, 
llll!  mil!  wiiiilil  siiii|ilv  iiiiii!iid  llll! 
liciiiisiiif;,  i iis|)i!(:l iiiii,  iiiid  iiiiiiiinl  liirs 
(:li<'ii')'i!d  III  llll!  .‘i|i|ili(:iiiil.s  mill  I i(:i!ii.s(!i!S 
cm  i(!iilly  .siilij(!(;l  to  llii!  NK(  i’s  Icc  mliis 
llll  !•■¥  21)  14.  Ivsljililisliiii^  <i  iiiiw  chiss  In 
(:ii|itiin!  iii!W  ii!:i(:tnr  iiclivilins  wiiiild 
n!(|iiir(i  I  lid  NK( !  In  ciiiiipidtiily  iivdrliiiiil 
its  exist iii}^  lOdl'K  piirl  171  rdjpilal inns. 

'I  III!  NK(  1  iirnciiss  Inr  inil  iiit  iiig  a 
I iildinaking  In  cnnsidi!!'  such  a  (:hanf.;d  is 
iiiclnddil  II  11(1(11'  1 0  ( II'  K  2.HU2,  “l*(!l  il  inn 
Inr  Knldinaking.” 

'I'lial  li(!ing  .said,  IIk!  NK(  1  disagnics 
with  tlid  cnninidiit  dial  tlin  prnpnsdd  l‘'Y 
2014  led  ml(!  vinlalds  ( )HKA-!)0.  To  llu! 
(ixldiil  that  llid  NKd’s  niacinr  sahily 
work  (lii'dclly  hdiidlils  a  licdnsd(!  nr 
a|)|)li(;anl,  llicn  IIk!  NKd  assesses  10  Clh'K 
pari  170  user  huis  upon  that  licensee  nr 
ajiplicanl.  As  a  result,  (ixisling  niierating 
reactor  licensees  are  not  jiaying  any  l(!es 
Inr  new  reactor  work  that  directly 
heneiits  an  (mtity  engaged  in  now 
nuictor  activities.  As  for  the  portion  of 
the  new  reactor  work  that  is  not 
collected  through  10  (IFR  part  170  user 
fees,  OBRA-90,  as  amended,  requires 
that  the  NRC  allocate  those  costs  of  this 
work  fairly  and  equitably.  Because  the 
NRC’s  generic  new  reactor  work  yields 
indirect  benefits  for  existing  operating 
reactor  licensees,  the  NRC’s  current 
system  of  allocating  all  operating  reactor 
costs  to  existing  licensees  satisfies 
OBRA-90’s  requirements. 

The  NRC  generic  work  prompted  by 
new  reactor  applications  benefits 
operating  reactor  licensees  in  several 
ways.  First,  regulations  and  guidance 
that  are  on  their  face  directed  at  future 
nuclear  power  plants  reactors  may  also 
benefit  existing  reactor  licensees.  For 
example,  if  an  existing  licensee  sought 
to  obtain  NRC  approval  for  a  design 
change  to  a  safety  significant  structure 
at  an  operating  plant,  then  the  NRC  may 
use  guidance  that  was  developed  for 
new  reactor  applications  to  analyze  the 
design  change.  As  a  specific  example, 
the  regulatory  guidance  developed  to 
support  the  review  of  seismic  and 
flooding  issues  for  new  reactors  has 
informed  the  review  of  hhikushima 
N'lTf*’ Recommendation  2.1  for  current 
operating  plants.  This  is  just  one 
examjile  of  how  the  distinction  between 
new  reactor  work  and  ojierating  niactor 


wink  i.s  li!ss  rip, ill  lli.iii  I  hr  i  :i  innni!nl 
i  I  I  I  j  I  I  i  I  !.s  . 

.‘ii!(:iinil,  nnliliiis  hiihliii)',  I ii :i!n.sii.s  Inr 
i.nrriinlly  ii|M!r.'il  iiip,  risiclnrs  niiiy  iifsii  hi!, 
nillii!!  IIIIW  III  in  llin  Ininri!,  iippliciinl.s 
Inr  iii!W  nnclisn  |inwi!r  |il<inl  I ii :i!n.si!;;. 

( iivi!n  till!  nvnlviii)’  iniinri!  nl  tlin  nnw 
risiclni  liinilsc.'ipii,  Ihi!  NK( !  i:nni:hiili!!; 
lhal  lhi!ri!  is  nn  prncl iciilili!  nr  rnlinhli! 
nii!lhn(l  In  (Intnrniini!  which  cxisliii)’, 

Nl<( !  I iennsens  will  dnviilnp  an  inlnriisl 
in  InInri!  iisiclnr  iiclivilins. 

riiird,  all  pnwnr  plani  I icnnsniis 
indirnclly  h(!n(!fit  friini  rninniakinp,  nr 
nlh(!r  )’,i!n(!ri(:  aclivilins  that  enhanci!  and 
(l(!V(!l(ip  till!  nnw  rnacinr  liennsing 
lrani(!W(irk  lincansi!  Ihnsn  gnnnric 
acliviliiis  liiilp  In  nslahlish  and  maintain 
the  r(!gnlatnry  infraslmct urn  at  Ihn  NRC. 
This  iiruvidns  existing  nncinai  rnacinr 
li(:(!ns(!(!.s  with  rngnlainry  priidiclahilily 
dial  is  n.s(!fnl  for  hnsinnss  |)lanning 
|)nrp(i.s(!.s.  Along  Ihosi!  linns,  IIk!  NKC 
performs  giinnric  activities  nilaind  to 
licnns(!  r(!nnwal.  Thnsi!  costs  ari!  spread 
among  all  holdiirs  of  |)ow(!r  niactor 
operating  licensiis  without  riigard  to 
wh(!th(:r  tin!  opiirating  liciin.si!  hobhir 
intends  to  seiik  renewal.  This  i.s  hiican.se 
a  stahl(!  and  (ifficient  regnlatory  r(!gime 
for  licen.s(!  renewal  indirectly  hiiiu'fils 
all  (ixisting  jiower  plants  ev(!n  if  an 
(ixisting  |)ow(!r  reactor  has  no  immediate 
plans  to  .seek  licen.se  renewal.  The  same 
is  true  for  new  niactor  licensing. 

Ultimately,  identification  of  me 
clas.ses  is  a  matter  of  drawing  practical 
distinctions.  By  virtue  of  being  a  generic 
activity  without  a  specific,  concrete 
beneficiary,  all  the  activities  that  fall  in 
the  10  CFR  part  171  annual  fee  category 
could  be  theoretically  parsed  into  an 
almost  infinite  amount  of  fee  classes. 

For  example,  if  the  NRC  were  to  base 
fees  on  distinctions  such  as  whether 
generic  work  benefited  boiling- water 
reactors  versus  pressurized-water 
reactors  or  coastal  versus  inland 
reactors,  the  exercise  would  result  in 
distinctions  that  are  both  artificial  and 
unduly  burdensome  from  an 
administrative  and  recordkeeping 
standpoint.  Therefore,  the  NRC’s 
decision  to  draw  the  fee  class  line  in 
such  a  way  that  encompasses  generic 
new  reactor  work  satisfies  OBRA-90’s 
requirement  that  costs  be  allocated 
fairly  and  that,  “[t]o  the  maximum 
extent  practicable,  the  charges  shall 
have  a  reasonable  relationship  to  the 
cost  of  providing  regulatory  services.” 
No  change  was  made  to  the  final  rule  in 
re.spon.se  to  this  comment. 

Coinment:  The  annual  fee  for 
operating  reactors  should  not  be 
a.ssessed  solely  on  the  100  current 
operating  licensees  licen.sed  under  10 
(iFR  part  .'iO,  hut  should  also  include 
holders  of  combined  licen.ses  (COl.s) 


I II nil!!'  1 1)  ( if  K  piirl  f>2.  rill!  NK(  i  gi ill! n  il : 

IK  :l  i  vil  iii.s  liii  i  ipmil  i  up,  i  iiiir.liii  .s,  .siii  :li  a.*; 
f'likiuiliiiiiii  NTTF  iii:l i vil ii!.'i,  lii!iii!lil  III 
(il'K  pari  1)2  (:(iiiiliiiii!il  li(:i!ii.'a!  Iiiilili!r!i 
a.'i  iiiiii:li  ar;  IIMifK  pail  liO  i ipiirat i up, 
li(:i!iisi!i).s.  A.s.sii’iiiiip,  cii.sl.*;  Hilly  In  III 
(  if'K  part  llll  npcraliiip,  li(:i!ii!K!.s  i.s 
iiiripiilalili!,  pari ii  iilarly  liiicaiisi!  llii! 

(Ill  ri!iit  ( it  II .  I II  ill  In  s  al  l!  lar  li(!ll(!r 
piisil iiiiii!il  til  r(!i:iivi!r  llicsii  costs  Ilian 
many  (:niri!nt  npnatinp,  licnisnns 
lincan.si!  limy  rnnain  (!li!(:lrii:  niilitins 
alilii  III  ii!(:iiv(!i  costs  I lirongli  rains  and 
rngnlalory  costs  (luring  construction  an! 
Iarp,i!ly  capilali/.nd.  (fix(!lon) 

/tc.s/ion.si!.' Inil iaily,  IIk!  NKC  nolns 
that  IIk!  (:(iinm(!nl  is  ontsidn  ol  llu!  scope 
III  tli(!  pro|)os(i(l  f(!(!  rnl(!.  As  |iropos(!(l, 

IIk!  rnl(!  would  sinqily  amend  the 
licensing,  in.s|)e(;ti(m,  and  animal  leiss 
charged  to  the  a|)|)licant.s  and  lic(!n.se(!.s 
(;nrr(!nlly  snl)j(!cl  to  lIu!  NRC.’s  hs!  rules 
for  FY  2t)l4.  finlarging  the  animal  fe(! 
cla.ss  for  operating  reactors  to  include 
(iOl,  holders  would  r(!(piir(!  Ilu!  NRC  to 
comphiliily  overhaul  its  existing  10  CFR 
|)art  171  r(!gnlalion.s.  The  NKC  iiroce.ss 
for  initiating  a  rnhimaking  to  consider 
such  a  change  is  included  under  1 0  ( iFK 
2.002,  “l’(!lili()u  for  Kulemakiug.” 

That  hi!ing  said,  the  NKti  disagreiis 
with  th(!  jiroposed  nicommeudation. 
Historically,  |)lants  licensed  under  10 
CFK  jiart  50  did  not  enter  into  the  hm 
cla.ss  of  operating  plants  until 
permi.ssion  was  granted  by  the  NK(]  to 
load  fuel  and  begin  power  operation. 
Although  combined  licen.se  holders 
imder  10  CFR  part  52  do  hold  an 
operating  license,  they  do  not  approach 
a  comparable  status  to  plants  licensed 
under  10  CFR  part  50  until  the 
Commission  determines  that  the 
inspections,  tests,  analyses,  and 
acceptance  criteria  are  satisfied  (10  CFR 
52.103(g)  finding)  and  all  operational 
programs  are  functional  and  program 
compliance  with  regulations 
demonstrated.  Therefore,  the  NRC 
believes  that  fairness  concerns  dictate 
that  the  NRC  should  not  charge  COL 
holders  the  same  fees  as  operating 
plants  during  their  construction  and 
pre-operation  phases.  No  change  was 
made  to  the  final  rule  in  response  to  this 
comment. 

C.  Other  Issues 

Comment:  Fukushima  NTTF  Tier  1 
and  Tier  2  actions  transition  from 
generic  activities  (10  CFR  part  171)  to 
site  specific  activities  (10  CFR  part  170), 
and  as  Fukushima-related  rulemakings 
are  finalized,  the  NRC  should  restore 
greater  balance  in  the  distribution  of  fee- 
for-service  and  annual  fee  co.st.s.  (NEl) 

liesponse:  The  NRC  learned  many 
le.ssons  from  Fuku.shima,  .some  of  which 
were  immediately  implemented  at  sites 


Federal  Register  /  Vol.  79,  No.  1 25  /  Monday,  Juno  30,  2014/Riilos  and  Regulations 


37141 


through  orders  and  requests  for 
information,  and  some  of  which 
required  further  policy  development 
and  technical  study  (rulemakings,  spent 
fuel  pool  impacts).  As  the  NRC 
completes  generic  regulatory  actions 
(e.g.,  rulemakings)  which  resulted  from 
the  Fukushima  NTTF  report,  the  costs 
related  to  those  actions  will  decline. 

And  as  the  affected  licensees  and 
certificate  holders  implement  the 
regulatory  actions,  follow-on  activities 
will  likely  result  in  site-specific  action 
on  the  part  of  the  NRC.  This  shift  in 
activities  will  likely  cause  an  increase  in 
fees  for  site  specific  activities  (10  CFR 
part  170)  the  costs  related  to  site- 
specific  actions  to  increase  for  that 
workload.  These  changes  in  costs  can  be 
reflected  in  the  fee  basis.  However, 
many  generic  regulatory  actions  that 
resulted  from  the  Fukushima  NTTF 
report  are  still  in  progress  and  the 
current  cost  distribution  reflects  that 
workload.  No  change  was  made  to  the 
final  rule  in  response  to  this  comment. 

Comment:  One  commenter  stated  that 
the  FY  2014  proposed  increase  in 
annual  fees  and  hourly  rates  for 
operating  reactors  will  result  in 
unplanned  regulatory  expenses 
approaching  $4,000,000  and  may  impact 
already  planned  activities,  and  could 
result  in  the  deferral  of  planned 
improvements  enhancing  safety. 

(FENOC) 

liesponse:  The  NRC  recognizes  that 
the  increase  in  fees  will  have  a 
.significant  imj)ac,t  on  licen.see  budgets. 

1  lowever,  the  NRC.  cannot  .schedule  its 
rulemaking  jnocess  to  coincide  with 
lic(Mise(;  hudg(!t  |)laiming.  I'he  NRC 
ex|)(u;t.s  liceii.s(!es  to  coiuply  with  all 
.safety  recpiirenuuits,  not witlistaiidiug 
ihictiiatioiis  in  I'evemies  and  expen.s(;.s. 
No  cliange  was  made  to  llie  tinal  role  in 
resjionse  to  I  his  coimneni . 

Conmifiil :  The  NR( !  shonld  pidvi<l(! 
leliel  it  licensees  eli;ct  to  conihine 
licenses  under  lee  categories  7. A.  and 
7. It.,  .since  lliere  woidd  he  an 
iidinini.slialive  cost  .savings  lo  (he  Nl<(  i 
and  i  list  it  lit  ion;i.  The  NR(  i  .should 
iiiaiiilaiii  the  aiiiinal  lee  lor  calegoi  y 
7  It.,  as  it  is  the  hioad  iiiedii.al  lii.ense 
v\'hich  (hives  most  ol  the  ladialioii 
.salely  |iiog_iaiii  (e.g.,  adiiiiiiislialive 
I II ocesses,  a|i|iioval  ol  ant  hoi  i/.eil  users, 
leview  ol  ini.idenis,  eli  and  reduce 
the  aiinnal  lee  lor  list  caleg,ory  7  A  hy 
at  least  titl  percent.  This  would  provide 
an  incentive  to  i  iiiiihiiie  licenses.  (It  1/ 
Medical  (  ientei  ) 

/fc.'./ion.sc.’  The  NR(  !  coiiipnte.s  I  he 
material  licen.ses  lee  caleg,oi  ies,  which 
includes  lee  cale)’,orie.s  7. A.  and  7.11, 
hased  on  I  ()  ( iFR  part  I  70  ap|d  icat  ion 
lees  and  estimated  inspection  costs  lor 
each  lee  category.  The  NR( !  helieves  that 


tho  current  fee  category  descriptions 
and  annual  fees  associated  with  the.se 
fee  categories  accurately  reflect  the 
NRC’s  co.st  of  providing  generic 
activities  and  other  regulatory  costs  to 
the  licensees.  For  example,  licensees 
that  fall  into  the  7. A.  fee  category  have 
unique  regulatory  requirements  over 
and  above  the  requirements  of  7.B. 
licensees.  Fee  category  7. A.  licensees 
require  additional  licensing  and 
inspection  actions  and  guidance 
documents  that  are  specific  to  the  large 
sources  they  are  authorized  to  possess. 

D.  Department  of  Energy  Comments 

Comment:  The  basis  for  the  NRC’s 
determination  of  generic/other  uranium 
recovery  costs  and  other  line  items 
affecting  the  DOE  annual  fee  amount, 
including  the  specific  regulatory  actions 
and  activities  that  account  for  the  fees, 
is  not  provided.  Considering  the  NRC 
proposes  to  collect  70  percent  of  the 
uranium  recovery  licensee  fees  from 
DOE,  the  NRC  has  not  demonstrated 
that  more  than  half  of  the  uranimn 
recovery  license  support  scope  is  the 
direct  result  of  DOE  oversight, 
particularly  since  DOE  is  invoiced 
separately  for  site-specific  document 
reviews.  The  DOE  is  aware  of  significant 
uranium  recovery  license  activity 
involving  specific  licensees  while  the 
pace  of  Title  11  site  transitions  to  DOE- 
I.egacy  Management  has  slowed  as  the 
NRCi  evaluates  groundwater  remedies  at 
former  mill  sites  that  are  regulated 
under  .s])ecific  licen.ses.  Creater  detail  iii 
the  work  j)a])er.s  is  warranted  to  justify 
lids  allocation.  (DOE) 

I{<;sf)onse:'\'\\v.  NRt;  described  the 
overall  methodology  for  determiiiiiig 
fees  lor  iirauiiim  recovery  facililies, 
including  DOE,  in  llie  21)02  lee  rule  (<>7 
FR  42(il2;  jnne  2'!,  2002).  The  NRC 
recovers  lees  liiiin  I )( )l‘i  Ihrongh  liotli 
nsei  lees  dial g,ed  nndei  lOtiFR  part  170 
lor  specilic  I  IMTRt  iA  oversig,lil 
aclivilies  and  annnal  lees  cliarg,ed  nndei 
I  0  I  !FR  I lai I  17  1  lor  generic  and  oilier 
i.osl.s  related  lo  I  IM  TRI  iA  and  oilier 
maiiinm  recovery  aclivilies.  As  .shown 
in  llie  work  papers  lelereiii.ed  in  llie 
pi  o| M isei I  I'' Y  2.0  I ‘1  Mile,  llie  NR(  i 
(.all  nialed  llie  lolal  anioniil  ol  hnilg,eleil 
iirsomi.e.s  loi  I  IM'I  RI  iA  ai  livilies  lelaled 
lo  I  )(  )!•;  .sites  ill  llie  I'  Y  2.0  I  -1 
ap|iroprialion  liy  i  (impniing,  llie  i ust  ol 
.stall  lioiirs  lmilg,eleil  lo  (.oikIik.I  the 
will  k  I i n  lei  ins  ol  hill  I  i me  ei pi i  valeiil , 
or  l‘"ri'!|  and  ihe  hnilg,eleil  i.imlrai.l  i.o.sl.s. 
The  lolal  amonni  ol  hnil)’,eleil  re.somi.es 
was  reduced  hy  Ihe  amonni  ex|iecleil  lo 
he  recovered  hy  (liriM:l  lees  lor  .site 
specific  I  IM  I'Rt  !A  aclivilies.  The  NRt  i 
eslimaled  the  amonni  ol  direct  lee.s  hy 
analyzing  hilling,  data  and  Ihe  acinal 
coniraci nal  work  charg,ed  to  I )( )l'i  lor  Ihe 


j^rovious  foTir  cpiartors.  Tho  ostimato, 
thoroforo,  reflects  any  recent  reductions 
in  NRC  oversight  activities.  The 
remainder  of  the  IJMTRCA  budgeted 
amount  related  to  DOE  sites  was 
charged  to  DOE  for  generic  activities.  In 
addition  to  those  generic  costs,  DOE  was 
charged  for  10  percent  of  the  overall 
generic  costs  attributable  to  the  uranium 
recovery  program.  The  remaining  90 
percent  of  the  overall  generic  costs  was 
charged  to  other  members  of  the 
uranium  recovery  class.  Therefore,  DOE 
is  not  paying  a  disproportionate  amount 
for  NRC  costs  for  generic  regulatory 
efforts. 

The  NRC  performs  several  types  of 
activities  in  its  oversight  of  UMTRCA 
sites  that  have  been  transferred  to  DOE 
for  long-term  surveillance  and 
maintenance.  The  NRC  staff  reviews  the 
reports  generated  by  DOE,  including 
routine  ground  water  monitoring 
reports,  annual  site  remediation 
performance  reports,  annual  inspection 
reports  and  other  technical  reports 
generated  by  DOE.  The  NRC  staff  also 
reviews  and  provides  comments  on  non¬ 
routine  reports  such  as  the  reports 
developed  by  DOE  concerning  Many 
Devils  Wash  at  the  Shiprock  site  and  the 
Phytoremediation  Pilot  Study  at  the 
Monument  Valley  site.  In  addition,  if 
DOE  proposes  to  revise  a  ground  water 
corrective  action  plan  or  remediation 
plan  at  a  site,  the  NRC  staff  woidd 
review  and  concur  on  the  revised  plan. 
Tho  NRC  staff  also  performs 
observational  site  visits  at  UMTRCA 
sites  to  observe  the  DOfi,  and  DOl'i 
contractors,  performing  the  annual 
inspections  of  Ihe  UM'I’RCA  sites 
re(|nired  hy  Ihe  site  long-term 
surveillance  jilaii.  ( )lher  .significanl  stall 
actions  include  participating  in  Ihe 
aclivilies  related  lo  tin;  dev(;lo|)menl 
and  implemenlalion  ol  Ihe  .'>  ytsn  plan 
to  addosss  uranimn  conlaminalion  on 
Ihe  Navajo  Nation.  No  (:hang(!  was  ma(l(; 
lo  lh(!  linal  nde  in  le.spon.se  to  this 
( .( mnmmi . 

I  .o/n/nc;;/.  The  NR(  i  .shonld  explain 
why  ihe  woik  pa|i(!i  line  item  im.lnde.s 
.'|21li,llllll  III  (  imliacl  ilollai.s  sim.e  this 
line  item  ha.s  heeii  a  mm  zero  (  iisl  ilimi 
.since  2.1)07  ( I )(  )i:| 

/fc.s/»(/n.';(V  The  Nl\(  i  a)',i  ee.s  wil  h  I  h  is 
(  ( mmieni ,  am  I  pi  i  ivii  lei  I  I  he  anal  ysis  i  il 
llie  IK  )l'i  pilot  .sillily  lo  IK  )l'i  .stall  on 
Apiil  2.II,  2.()M.  The  .'l.:i(..IK)l)  was  lo 
.siip|ioil  a  i.onliai.l  with  Ihe  (  ienlei  loi 
Nik  leal  Waste  R(!g,nlaloi  y  Analy.sis  ioi 
Ihe  review  ol  the  IK  )l'i  re  pin  I , 
‘'Moniloieil  Natural  and  I'ailianced 
Allennalimi  ol  Ihe  Alluvial  Aqnilei  and 
‘hihpile  .Soils  al  the  MonmnenI  Valley, 
Arizona  Site:  Final  Pilot  SIndy  Report,” 
dated  April  21)  1 .1.  No  chang,e  was  made 
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to  the  final  rule  in  response  to  this 
comment. 

Comment:  The  hourly  rate  increased 
by  2.6  percent  from  FY  2013  to  FY  2014, 
in  contrast  to  long-term  surveillance 
charges,  which  assumes  a  discount  rate 
of  1  percent  annually.  The  funds 
collected  for  long-term  surveillance  at 
any  given  site  will  be  exhausted  if  the 
cost  of  inflation  outpaces  the  discount 
rate,  after  which  long-term  surveillance 
and  maintenance  costs  will  be  borne  by 
the  tax  payer.  (DOE) 

Response:  The  hourly  fee  established 
for  this  rule  is  used  to  assess  fees  is 
applicable  to  all  NRG  activities  for 
which  fees  are  charged.  The  long-term 
surveillance  charges  referred  to  by  the 
commenter  are  paid  by  mill  operators 
into  the  general  treasury  of  the  United 
States  or  an  appropriate  State  agency  to 
cover  costs  of  long-term  surveillance 
after  termination  of  the  mill  license.  The 
NRG  regulations  in  appendix  A  to  10 
GFR  part  40,  criterion  X,  state  that  the 
total  charge  must  be  such  that,  with  an 
assumed  1  percent  annual  real  interest 
rate,  the  collected  funds  will  yield 
interest  in  an  amount  sufficient  to  cover 
annual  surveillance  costs.  Long-term 
surveillance  is  an  activity  that  is  carried 
out  by  DOE,  but  not  the  NRG.  The 
matter  of  whether  surveillance  charges 
will  be  sufficient  to  cover  DOE’s 
surveillance  costs  is,  therefore,  not 
within  the  scope  of  the  NRG’s  fee  rule. 
The  DOE  is  free  to  file  a  rulemaking 
l)(;tition  tt)  r(!(|uest  a  change  in  criterion 
X  iftlu!  current  provisions  an; 
insnfficicmt  to  (msun;  that  sufficient 
funds  are  collected  to  cover  surveillance 
costs  in  tin;  long  term. 

(loiimienl proposed  l  ule  should 
indicate  iftlu;  I )( )l'i  annual  lee  includes 
oveisight  lor  the  Moah  t  IM  TKt  !A  Tit le  I 
site,  wheie  the  disposal  cell  is  cnrrenll y 
nndei  construction.  (I )( )l‘i) 

'f he  Nl\( !  diiiag^rees  that  the 
I  ide  .slioidd  .state  wlu;tlu;i  the  I )(  )t'i 
annual  lee  iiu. hides  iivei.siglit  hii  the 
Mnah  t  IM  I  l<(  iA  I  die  I  site.  I  he  Nth  i 
cah.nlate.s  the  tidal  animal  lee  fin  I  )(  )l'i, 
hid  leaves  the  lespiinsihiht  y  iil 
I  li.st  1 1  hid  ill)'  the  an  III  nil  lee  tii  specihi. 
.sites  III  I )(  )l'i  a.s  it  deems  appiiipi  iaie.  Nn 
I  han)'e  was  made  In  the  hind  inie  in 
I  es|  II  in.se  In  this  i  nnnneni 

I'i.  I  'i  III  e.s.s  I'd  III  leiii  ies 

( .'niiiiiii-nl  Many  i  nnnneidei.s  hnin  the 
mil. leal  imlnsli  y,  ininiii);  and  nianinni 
lecnvei  y  iniln.sli  y  cnnmienleil  ahnni 
iinpinviii)’  lesnmce  idili'/.alinn  and 
.slreandiniii)’  refnilalnry  |iince.sse.s  .such 
a.s  Nl  IKI'it  i  I  h  I  0,  “( ienei  ic 
I'invirnmnenlal  hnpaci  .Statement  Ini  In 
Silii  I  .each  I  Iraninm  Milling,  Facilities," 
perlormanci;  based  lici;nsing,  lor 


uranium  recovery  licensees  and  Section 
106  consrdtation  process,  etc. 

Response:  Initially,  the  NR(]  notes 
that  these  comments  are  outside  of  the 
scope  of  the  proposed  fee  rule.  As 
proposed,  the  rule  would  simply  amend 
the  licensing,  inspection,  and  annual 
fees  charged  to  the  applicants  and 
licensees  currently  subject  to  the  NRG’s 
fee  rules  for  FY  2014.  In  any  event,  the 
NRG  takes  process  efficiencies  seriously 
and  the  NRG  will  continue  to  examine 
ways  to  utilize  its  resources  more 
efficiently  and  streamline  licensing 
processes  for  licensees  and  applicants. 
The  NRG  is  open  to  input  from  industry 
and  would  be  willingly  to  discuss  areas 
for  process  improvement  in  a  publicly 
noticed  meeting  at  the  request  of  the 
industry. 

F.  Out  of  Scope  Gomments 

Comments:  The  NRG  should 
implement  a  number  of 
recommendations  to  improve  the 
efficiency  of  NRG  operations  and  the 
effect  of  perceived  inefficiencies  on  the 
fees  the  NRG  charges.  Recommendations 
include:  Favoring  and  enhancing  risk- 
informed,  performance-based  licensing 
and  regulatory  approaches;  increasing 
the  efficiency  of  certain  environmental 
reviews;  adhering  to  existing 
Gommission-approved  guidance  while 
working  to  prepare  new  guidance  with 
the  aid  of  stakeholder  input;  certifying 
standardized  designs  for  uranium 
recovery  faciliti(!S  to  str(;amline  the 
a|)plication  and  review  jirocess; 
developing  guidance,  alter  an 
opportunity  lor  public  comment, 
regarding  the  consultation  |)ro(:e.ss 
under  Section  tOti  of  the  National 
I  lisloric  I'resei  valion  Act;  .shifting 
experienced  NKG  .stall  personnel  from 
tin;  ( tffice  of  New  Keaclors  to  the  ( )lfice 
III  Nuclear  Keaclin  Kegnlaliiin;  anil 
increasing,  the  agency's  locus  on 
re.siiince  nianagenieni ,  workhiail 
pi  ii  II  i  I  i/.al  ii  III ,  am  I  i.ssne  ch  i.sin  e  In 
pniniiile  timely  NFI  !  reviews  iil 
lii.ensiiig  acliinis  ami  In  iiiipinve 
iiiaiiageiiieiil  nl  the  ag,em  y’s  g,eiiei  ii 
ai  livilin.s,  sni.h  a.s  i  nieiiiaf  iiig,.s.  .Snim; 

I  niiiiiieiilei  .s  alsn  i  ai.seil  I  he  i  iiiii  ei  ii  that 
the  hig,hei  the  NIK  i's  lees,  the  g,iealei  the 
hiiam.ial  hiiiileii  nii  lhn.se  leipnieil  In 
pay  them. 

/h-.'./iiin.sc'  The.se  i.niiiiiieiil.s  are  nut  nl 
the  .si.npe  nl  this  i  nieiiial'  mg,.  I'lie 
pi  i  Ilia  I  y  pm  pn.se  nl  the  NKI  i'.s  ammal 
lee  lei. livery  rnlemaking,  is  In  update  the 
NIK  !'<;  lee  .si.lieilnles  In  ai  i  limit  hir  the 
appri iprial iiiirs  the  NIK  i  received  hir  the 
i.nrreiil  li.scal  year,  ami  In  make  niher 
neces.sary  cnrreci inns  nr  apprnpriale 
chang,e.s  In  specilic  a.s|iecl.s  nl  the  NIK  i's 
lee  reg,nlal inns.  I’rocednrally,  hy  the 
time  the  NIK!  is  develnping,  its  fi;e 


recovery  rule,  t!ongress  has  set  the 
NRC!’s  appropriation  and,  thus,  the 
amount  the  NRG  must  collect  in  fees. 

This  situation  leaves  little  to  no  room 
for  the  NRG  to  make  substantial 
operational  or  regulatory  changes  during 
the  development  of  the  fee  recovery  rule 
that  could  meaningfully  impact  the  fees 
that  the  rulemaking  is  addressing. 
Gonsequently,  making  changes  to  the 
way  the  NRG  operates  as  an  agency, 
manages  its  personnel,  or  conducts 
regulatory  activities  is,  therefore,  not 
within  the  scope  of  this  rulemaking. 

With  that  said,  the  NRG  takes  very 
seriously  the  importance  of  examining 
and  improving  the  efficiency  of  its 
operations  and  the  prioritization  of  its 
regulatory  activities.  Recognizing  the 
importance  of  continuous 
reexamination  and  improvement  of  the 
way  the  agency  does  business,  the  NRG 
has  undertaken,  and  continues  to 
undertake,  a  number  of  significant 
initiatives  aimed  at  improving  the 
efficiency  of  NRG  operations  and 
enhancing  the  agency’s  approach  to 
regulating.  Though  comments 
addressing  these  issues  may  not  be 
within  the  scope  of  this  fee  rulemaking, 
the  NRG  takes  input  of  this  type  very 
seriously  and  will  consider  these 
comments  in  our  program  operations. 

V.  Section-by-Section  Analysis 

The  following  ])aragraphs  de.scrihe  the 
s])ecific  amendments  for  this  final  rule. 

U)  Cl'R  17().:i,  Definitions 

The  NK( !  anuinds  the  definil ion  of 
"research  reactor’’  to  correctly  reference 
the  definition  of  “testing  facility.’’ 

Ill  Chit  I  70. 17.  rnyinenls  of  h’ees 

The  NIK!  miidilies  paragraph  (h)|.'t) 
and  deletes  paragraphs  |h)|!i),  (h)|li),  and 
(h||'/)  based  on  the  laln.sl  acciinniing  i.ii.sl 
.sy.sleni  inliii  iiialinn,  which  ileeni.s  the 
lang,nage  relereni  ing  applii  aliiin  cii.sls 
ilelei  leil  he  I  me  Align. si  II,  I  U'l  I  ,  as 
I  il i.si ilele.  I  he  NIK  !  afsii  ailiks  a  new 
paiagiaph  |g,)  In  i  .lai  ily  I  hat  the  NIK  !  is 
iiiilhiii  i/.eil  III  Cl  il  lei  I  any  nnilei  pay  nieni 
III  lees  hiini  lii.ensee.s  In  salinly  the 
leipineinenls  nl  (  llllvA  Mil,  a.s  anienileil. 

Ill  Ch'H  I  711.711,  /\\’eiiif\r  Co;. I  pri 
I'l  ofi's;:ioniil  .'>lnll  I  loin 

t  he  NIK  !  revise;;  Ihi;;  ;;ei  linn  In  lelleci 
the  hnni  I y  rale  Ini  I'  Y  20  14. 
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10  CFR  170.21,  Schedule  of  Fees  for 
Production  or  Utilization  Facilities, 
Review  of  Standard  Referenced  Design 
Approvals,  Special  Projects, 

Inspections,  and  Import  and  Export 
Licenses 

The  NRC  revises  fees  for  fee  category 
code  K.  to  reflect  the  FY  2014  hourly 
rate  for  flat  fee  applications. 

10  CFR  1 70.31,  Schedule  of  Fees  for 
Materials  Licenses  and  Other  Regulatory 
Services,  Including  Inspections,  and 
Import  and  Export  Licenses 

The  NRC  revises  the  fee  category 
description  for  2.H.  hy  adding  footnotes 
(),  7,  and  8  to  avoid  dnj)licato  hilling  and 
to  ))rovido  exenij)tions  of  fees  from  foe 
cat(!gory  codes  with  id(!ntical 
r(!(Hiirem(!nts.  TIu!  NKt',  reviscis  tin;  fe(! 
(;at<!gory  descriptions  for  8.1*.  and  7.C.. 
hy  adding  fnotnottts  tl  and  10, 
r(!sp(;(:ti V((ly,  for  the  sami!  reasons. 

10  CI'H  1 71. 1  I,  l-ixcniplions 

The  NK(;  redesignates  paragraphs  (a), 
(h),  (c),  and  (d)  as  |iarag,raphs  (li),  (c),  (d|, 
and  (e),  resjiect ively,  adds  a  new 
paiagraph  (a),  and  Kwises  newly 
redesig,nali;d  paragraph  (c)  loclarily  the 
liiiK!  pta  iod  lor  liling  ex(;mplion 
leipiests  applies  to  all  (ixcanplion 
crileiia  instead  oi  one  exemption 
ci  ilia  ion. 

10  CI'H  171.1!),  Anniidl  l•'rrs:  R(ui(  loi 
l.icriiscs  and  Inilcprndcnl  /-'nc/  Slonifia 
l.ici'iises 

Th(!  NKt;  revises  paragrai)h  (a)  to 
allow  an  hSF.SI  lic(m.s(M!  to  he  chargcal  an 
animal  fee  only  when  the  licensee  has 
the  ahility  to  use  or  to  derive  henefit 
from  the  license.  The  NKt]  liirther 
revises  paragraph  (a)  hy  replacing  “and” 
with  “or”  to  clarify  that  research 
reactors  and  test  reactors  are  two 
separate  types  of  non-power  reactors. 

The  NR(;  revi.ses  paragrajih  (h)(1)  to 
rellect  the  recpiired  FY  2014  animal  fee 
to  he  collected  from  each  operating 
power  reactor  by  September  30,  2014. 
The  NRC;  revises  the  introductory  text  of 
jiaragraph  (b)(2)  to  reflect  P'Y  2014  in 
reference  to  annual  fees  and  fee  relief 
adjustment.  The  NRC  revises  paragraph 
(c)(1)  and  the  introductory  text  of 
paragraph  (c)(2)  to  reflect  the  FY  2014 
spent  fuel  storage/reactor 
decommissioning  and  spent  fuel  storage 
annual  fee  for  10  CFR  part  50  licenses 
and  10  CFR  part  72  licensees  who  do 
not  hold  a  10  CFR  part  50  license,  and 
the  FY  2014  fee  relief  adjustment.  The 
NRC  revises  the  introductory  text  of 
paragraph  (d)(1)  and  paragraphs  (d)(2) 
and  (d)(3)  to  reflect  the  FY  2014  fee- 
relief  adjustment  for  the  operating 
reactor  power  class  of  licenses,  the 
number  of  operating  power  reactors,  and 


the  FY  2014  fee  relief  adjustment  for 
spent  fuel  storage  reactor 
decommissioning  class  of  licenses.  The 
NRC  revises  paragraph  (e)  to  reflect  the 
FY  2014  annual  fees  for  research 
reactors  and  test  reactors.  The  NRC 
further  revises  paragraph  (e)  by 
replacing  “and”  with  “or”  to  clarify  that 
research  reactors  and  test  reactors  are 
two  separate  types  of  non-power 
reactors. 

10  CFR  171.16,  Annual  Fees:  Materials 
Licensees,  Holders  of  Certificates  of 
Compliance,  Holders  of  Sealed  Source 
and  Device  Registrations,  Holders  of 
Quality  Assurance  Program  Approvals, 
and  Covernweni  Agencies  Licensed  by 
the  NRC 

The  NR(;  revi.ses  paragrajihs  (d)  and 
(e)  Id  rellect  FY  2014  auuual  fees  and 
the  FY  2014  lee-relief  adjuslmenl.  The 
NKt ;  removes  the  reference  In  fool  note 
.5  (which  iudicales  that  there  is  uo 
licensee  under  a  part  icniar  fee  caleg,ory) 
for  fee  caleg,ory  I.A.(2)(a)  in  paragraph 
(d)  due  to  a  licensee  that  was  recently 
moviid  to  this  fee  caliigory.  The  NKt  i 
revises  the  fee  category  code  (hiscriplion 
to  2. It.  to  add  footnotes  Iti,  17,  and  III 
to  avoid  duplicate  hilling,  and  to  providi; 
an  exemption  of  fees  from  tee  caleg.ory 
codes  with  identical  leipiii einents.  The 
NKt ;  also  revises  fee  caleg.ory  code 
desci  ipl  ions  3.1'.  and  to  add 
footnotes  I'.l  and  7.i),  respectively,  lor  the 
same  reasons. 

to  CFR  171.  HI,  Pnynienl  of  I'ees 

The  NKt;  adds  paragraph  (f)  to  clarify 
that  tin;  NKt ;  is  anlhori/.(;d  to  colh;ct  any 
nnd(M'|)aym(!nl  of  fees  from  liixm.seiis  to 
satisfy  the  nxpnremenis  of  t)MKA-!)0,  as 
aiiKMided. 

VI.  Regulatory  Flexibility  (ierlilication 

Section  t)t)4  of  the  KiJgnlalory 
Fhixihility  Act  recjiures  ageuci(!s  to 
j)erform  an  analysis  that  considers  tlu; 
im])act  of  a  rulemaking  on  .small 
entities.  The  NRC;  prepared  a  FY  2013 
biennial  regulatory  flexibility  analysis 
in  accordance  with  the  hT  2001  final 
rule  (66  FR  32467;  June  14,  2001).  This 
rule  also  stated  the  small  entity  fees  will 
be  reexamined  every  2  years  and  in  the 
same  years  the  NRC  conducts  the 
biennial  review  of  fees  as  required  by 
the  Chief  Financial  Officer  Act  of  1990. 
For  the  FY  2013  final  rule,  small  entity 
fees  increased  to  $2,800  for  the 
maximum  upper-tier  small  entity  fee 
and  increased  to  $600  for  the  lower-tier 
small  entity  fee  as  a  result  of  the 
biennial  review,  which  factored  in  the 
number  of  increased  hours  for 
application  reviews  and  inspections  in 
the  fee  calculations.  These  fees  remain 
unchanged  for  this  final  rule.  The  NRC’s 


regulatory  flexibility  analysis  for  the  FY 
2013  final  rule  is  available  as  indicated 
in  Section  XV,  “Availability  of 
Documents,”  of  this  document.  The  next 
small  entity  biennial  review  is 
scheduled  for  FY  2015. 

VII.  Regulatory  Analysis 

Under  OBRA-90,  as  amended,  and 
the  AEA,  the  NRC  is  required  to  recover 
90  percent  of  its  budget  authority,  or 
total  appropriations  of  $1,055.9  million, 
in  I'Y  2014.  The  NRC  established  fee 
methodology  guidelines  for  10  C;FR  part 
170  in  1978,  and  more  fee  methodology 
guidelines  through  the  e.stahlishment  of 
10  C;FR  ])art  171  in  1986.  In  suh.s(!(|U(!nl 
ruhnuakings,  the  NK(;  has  adjusted  its 
le(!.s  without  changing  the  imderlyiiig 
|)riu(:iple,s  of  its  hx;  policy  iu  order  to 
ensure  that  the  NKt;  coiitiiimts  to 
comply  with  the  .statutory  re(piir(mieuls 
for  cost  Ktcovery  iu  OIIKA-OOaml  lh»! 

Ah;  A. 

Ill  this  riilemakiiig,  the  NKt ;  coiil  iu  lies 
this  long,  staiidiiig,  ap|Hdach.  rherelore, 
the  NKt ;  (lid  not  ideiil ity  any 
alternatives  to  the  ciirreiit  lee  stiiicliire 
g.iiideliiies  ami  did  not  prepare  a 
reg,ulatm  y  analysis  lor  this  i  ulemakiii)’,. 

VIII.  Itackriltiiig  and  Issin;  Fiiiality 

The  NKt ;  has  (leteriiiiiied  that  the 
backlit  rule,  I  0  ( ;i''K  !>0. 1  00,  does  not 
a|iply  to  this  filial  rule  and  that  a  hackfil 
aiialysi.s  is  not  reijiiired.  A  backlit 
analysis  is  not  re(|uired  because  these 
amimdmeiits  do  not  rixpiire  the 
modiiicatioii  of,  or  addition  to,  systems, 
striictiu'es,  coiiipoiieiits,  or  the  design  oi 
a  facility,  or  the  design  ap|iroval  or 
luaiiufacturiiig  license  for  a  facility,  or 
lh(!  procedures  or  organization  recpiired 
to  design,  construct,  or  ojierate  a 
facility. 

IX.  Flaiii  Writing 

TIu!  iMaiu  Writing  Act  of  2t)10  (Fuh. 

I,.  1 1 1-274)  requires  Federal  agencies  to 
write  documents  in  a  clear,  conci.se,  and 
well-organized  manner.  The  NRC  has 
written  this  document  to  be  consi.stent 
with  the  Plain  Writing  Act  as  well  as  the 
Pre.sidential  Memorandum,  “Plain 
Language  in  Government  Writing,” 
published  June  10,  1998  (63  FR  31883). 

X.  National  Environmental  Policy  Act 

The  NRC  has  determined  that  this 
rule  is  the  type  of  action  described  in  10 
CFR  51.22(c)(1).  Therefore,  neither  an 
environmental  impact  statement  nor 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

XI.  Paperwork  Reduction  Act 

This  rule  does  not  contain  any 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
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requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

XII.  Congressional  Review  Act 

In  accordance  with  the  (Congressional 
Review  Act  of  199(i  (5  U.S.C.  HOl-HOH), 
tin;  NK(C  has  deteriniiual  tliat  this  action 
is  a  major  rnh;  and  has  verilicai  the 
(l(;t(!rmination  witli  the  ( )lfice  of 
Iniormalion  and  K(!gnlalory  Affairs  of 
lhe()fficeol  Managmmnil  and  Budget. 


XIII.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  final  fee  rule,  the 
NRC  amends  the  licensing,  inspection, 
and  annual  fees  charged  to  its  licensees 
and  applicants,  as  necessary,  to  recover 
approximately  90  percent  of  its  budget 
authority  in  FY  2014,  as  recjuired  by 
()BRA-90,  as  aiiuaided.  This  action  do(;s 
not  constitute  tin;  estahlishment  of  a 
standard  that  contains  gcmerally 
a|)|)licahle  recininammts. 

XIV.  Availaliilily  nf  (iiiidiiiice 

I'hc  .Small  Business  Kegnlatory 
I'iidorcemeid  I'airness  Act  ie(|idi(!sall 


Federal  agencies  to  prepare  a  written 
compliance  guide  for  each  rule  for 
which  the  NRC  is  required  by  5  U.S.C. 
604  to  prepare  a  regulatory  flexibility 
analysis.  The  NRC,  in  compliance  with 
the  law,  prepared  the  “Small  Entity 
Compliance  Guide”  for  the  FY  2013 
final  fee  rule.  This  document,  which  has 
been  relabeled  for  FY  2014,  is  available 
as  indicated  in  Section  XV, 

“Availability  of  Documents,”  of  this 
document.  'I’he  next  compliance  guide 
will  be  developed  when  the  NRC 
completes  the  next  .small  entity  biennial 
review  in  FY  2015. 

XV.  Availability  of  Documents 

Tin;  documents  identified  in  the 
following  tahl(!  are  available  to 
inler(!st(!d  persons  through  one  or  moK! 
of  I  he  following  met  hods,  as  indicated. 


Doeutnet)! 

I  Y  2014  I  it)al  I  eo  itiile  Work  Bapors  . 

I  Y  201,3  Itopiilaloty  I  loxihilily  Analysis 
I  Y  2014  U  S  Nneleai  I <o()iila1oty  (;otniiiis 


ADAMS  Aeciossion  No  A/Voh  link/Federal  Register  cilalion 


sion  S>inall  I  niily  Uotiipli 


Ml  l40(i4A3!)4 
Ml  130(i/A0HH 
Ml  140!)!)A0/0 


anco  (iiiklo 

NUIII  (j  1100,  Volniiio  20,  "(arngrossional  Bu(l()ol  .luslilicalion  I  iseal 
Year  2014"  (April  2013) 

NItU  I  omi  !>2(),  Uoililicalion  ol  Small  I  nlily  Stales  lor  llio  l‘eiposor;  ol 
Annual  loos  Imposod  undoi  10(3  It  Bail  I /I 
I  Y  2014  Bioposod  I  no  lliilo,  "Itovision  ol  I  on  Schodiilos;  I  on  llocov 
oiy  loi  I  iscal  Year  2014,  Bioposod  I  on  Hiilo,”  piihlisliod  April  14, 


Ii1l[>://www  ni(;.(/(>v/it)n<iinq  lui/doc  colloctioim/inii I  iOO/v'.’fi/ 
htlp  //WWW  ntc  qov/ioiulinq  ini/doc  colldcliona/loimn/iiidytHi  lull 
lillp  //WWW  (ipo  (iov/l(lsy^;/l>k(i/l  H  20M  O'!  N/iull/l’O  N  Olil'I'l  jull 


2014 

Sf  CY  OS  01()4,  "Annual  loo  Ualculalion  Molhod,"  Se|)loiiil)or  !!>, 
200S. 


Ml  0S2;>H0332 


Itoeommondalions  lor  t-nhandiuj  Itoaclor  Saloly  in  the  21sl  (3)nlury: 
Iho  Noar-lorm  lask  Force  Review  ol  Insighls  From  Ihe  Fukushirna 
Dai-ichi  Accident,”  July  12,  201 1 


Ml  1 1  IBfilHO/ 


l.ist  nf  .Subjects 

10  CPU  Purl  170 

Byproduct  material,  Import  and 
export  licen.ses.  Intergovernmental 
relations.  Non-payment  penalties, 
Nuclear  materials.  Nuclear  power  ])lant.s 
and  reactors.  Source  material,  .Sjiecial 
nuclear  material. 

10  CFH  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations, 
approvals.  Intergovernmental  relations. 
Nonpayment  penalties.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  parts  170  and 
171. 


PART  170— FEES  FOR  FACILITIES, 
MATERIALS  IMPORT  AND  EXPORT 
LICENSES  AND  OTHER  REGULATORY 
SERVICES  UNDER  THE  ATOMIC 
ENERGY  ACT  OF  1954,  AS  AMENDED 

■  1 .  The  authority  citation  for  part  1 70 
continues  to  read  as  follows: 

Authority:  Indopcndont  Officc.s 
Appropriations  Act  sec.  .“501  (31  U.S.C.  9701); 
Atomic  Energy  Act  sec.  161(w)  (42  U.S.C. 
2201  (w));  Energy  Reorganization  Act  sec.  201 
(42  U.S.C.  5841);  Chief  Financial  Officers  Act 
sec.  205  (31  U.S.C.  901, 902);  Government 
Paperwork  Elimination  Act  sec.  1704  (44 
U.S.C.  3504  note);  Energy  Policy  Act  secs. 
623,  Energy  Policy  Act  of  2005  sec.  651(e), 
Pub.  L.  109-58,  119  Stat.  783  (42  U.S.C. 
2201(w),  2014,  2021,  2021b,  2111). 

■  2.  In  §  170.3,  revise  the  definition 
“research  reactor”  to  read  as  follows; 

§170.3  Definitions. 

***** 

Research  reactor  means  a  nuclear 
reactor  licensed  by  the  Commission 


under  Ihe  anilmrily  of  snhseclion  1()4(: 
of  Ihe  Act  and  |)nrsnant  to  the 
jirovisions  of  §  50.21  (c)  of  I  his  chapter 
for  operation  at  a  thermal  power  level  of 
10  megawatts  or  le.ss,  and  which  is  not 
a  testing  facility  i\s  defined  in  this 
.section. 

***** 

■  3.  In  §  170.12,  revise  paragraph  (1))(3), 
remove  paragraphs  (b)(5),  (b)(f3),  and 
(b)(7),  and  add  a  new  paragraph  (g)  to 
read  as  follows: 

§170.12  Payment  of  fees. 

***** 

(b)  *  *  * 

(3)  The  NRC  intends  to  bill  each 
applicant  or  licensee  at  quarterly 
intervals  for  all  accumulated  costs  for 
each  application  the  applicant  or 
licensee  has  on  file  for  NRC  review, 
until  the  review  is  completed. 
***** 

(g)  Collection  of  underpayment  of 
fees.  The  NRC  is  entitled  to  collect  any 
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underpayment  of  fees  as  a  result  of  an 
error  by  the  NRC. 

■  4.  Revise  §  1 70.20  to  read  as  follows; 

§  170.20  Average  cost  per  professional 
staff-hour. 

Fees  for  permits,  licenses, 
amendments,  renewals,  special  projects. 


10  CFR  part  55  re-qualification  and 
replacement  examinations  and  tests, 
other  required  reviews,  approvals,  and 
inspections  under  §§170.21  and  170.31 
will  be  calculated  using  the  professional 
staff-hour  rate  of  $279  per  hour. 

■  5.  In  §  1 70.21 ,  in  the  table,  revise  the 
fee  category  K.  to  read  as  follows: 

Schedule  of  Facility  Fees 

[See  footnotes  at  end  of  table] 


§  170.21  Schedule  of  fees  for  production 
or  utilization  facilities,  review  of  standard 
referenced  design  approvals,  special 
projects,  inspections,  and  import  and 
export  licenses. 

***** 


Facility  categories  and  type  of  fees 


Fees '  ^ 


K.  Import  and  export  licenses: 

Licenses  for  the  import  and  export  only  of  production  or  utilization  facilities  or  the  export  only  of  components  for  production 
or  utilization  facilities  issued  under  10  CFR  part  110. 

1.  Application  for  import  or  export  of  production  or  utilization  facilities'*  (including  reactors  and  other  facilities)  and  exports 
of  components  requiring  Commission  and  Executive  Branch  review,  for  example,  actions  under  10  CFR  110.40(b). 

Application — new  license,  or  amendment;  or  license  exemption  request  .  $18,200 

2.  Application  for  export  of  reactor  and  other  components  requiring  Executive  Branch  review,  for  example,  those  actions 
under  10  CFR  110.41(a). 

Application — new  license,  or  amendment;  or  license  exemption  request  .  $9,800 

3.  Application  for  export  of  components  requiring  the  assistance  of  the  Executive  Branch  to  obtain  foreign  government  as¬ 
surances. 

Application — new  license,  or  amendment;  or  license  exemption  request  .  $4,500 

4.  Application  for  export  of  facility  components  and  equipment  not  requiring  Commission  or  Executive  Branch  review,  or  ob¬ 
taining  foreign  government  assurances. 

Application — new  license,  or  amendment;  or  license  exemption  request  .  $3,400 


5.  Minor  amendment  of  any  active  export  or  import  license,  for  example,  to  extend  the  expiration  date,  change  domestic  in¬ 
formation,  or  make  other  revisions  which  do  not  involve  any  substantive  changes  to  license  terms  or  conditions  or  to  the 
type  of  facility  or  component  authorized  for  export  and,  therefore,  do  not  require  in-depth  analysis  or  review  or  consulta¬ 
tion  with  the  Executive  Branch,  U.S.  host  state,  or  foreign  government  authorities. 

Minor  amendment  to  license  .  $1 ,400 


*  Fees  will  not  be  charged  for  orders  related  to  civil  penalties  or  other  civii  sanctions  issued  by  the  Commission  under  §2.202  of  this  chapter  or 
for  amendments  resulting  specifically  from  the  requirements  of  these  orders.  For  orders  unrelated  to  civil  penalties  or  other  civil  sanctions,  fees 
will  be  charged  for  any  resulting  licensee-specific  activities  not  otherwise  exempted  from  fees  under  this  chapter.  Fees  will  be  charged  for  ap¬ 
provals  issued  under  a  specific  exemption  provision  of  the  Commission’s  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  10 
CFR  50.12,  10  CFR  73.5)  and  any  other  sections  in  effect  now  or  in  the  future,  regardless  of  whether  the  approval  is  in  the  form  of  a  license 
amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form. 

2  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  and  appropriate  contractual  support  services  expended.  For  applications 
currently  on  file  and  for  which  fees  are  determined  based  on  the  full  cost  expended  for  the  review,  the  professional  staff  hours  expended  for  the 
review  of  the  application  up  to  the  effective  date  of  the  final  rule  will  be  determined  at  the  professional  rates  in  effect  when  the  service  was  pro¬ 
vided. 

'’Imports  only  of  major  components  for  end-use  at  NRC-licensed  reactors  are  authorized  under  NRC  general  import  license  in  10  CFR  110.27. 


■  6.  In  §  170.31,  revise  the  table  to  read  §  170.31  Schedule  of  fees  for  materials 
as  follows:  licenses  and  other  regulatory  services, 

including  inspections,  and  import  and 
export  licenses. 

***** 


Schedule  of  Materials  Fees 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees ' 


Fee^^ 


1 .  Special  nuclear  material: 

A.  (1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities: 

(a)  Strategic  Special  Nuclear  Material  (High  Enriched  Uranium)  [Program  Code(s):  21130]  . 

(b)  Low  Enriched  Uranium  in  Dispersible  Form  Used  for  Fabrication  of  Power  Reactor  Fuel  [Program  Code(s):  21210]  ... 
(2)  All  other  special  nuclear  materials  licenses  not  included  in  Category  1.A.(1)  which  are  licensed  for  fuel  cycle  activities: 

(a)  Facilities  with  limited  operations  [Program  Code(s):  21310,  21320]  . 

(b)  Gas  centrifuge  enrichment  demonstration  facilities . 

(c)  Others,  including  hot  cell  facilities . 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  and  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  independent 
spent  fuel  storage  installation  (ISFSI)  [Program  Code(s):  23200]. 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  of  less  than  a  critical  mass  as  defined  in  §70.4  in  sealed 
sources  contained  in  devices  used  in  industrial  measuring  systems,  including  x-ray  fluorescence  analyzers.'’ 

Application  [Program  Code(s):  22140]  . 


Full  Cost. 
Full  Cost. 

Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 


$1,300. 
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[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  tees ' 


D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  sealed  or  unsealed  form 
in  combination  that  would  constitute  a  critical  mass,  as  defined  in  §70.4  of  this  chapter,  tor  which  the  licensee  shall  pay 
the  same  fees  as  those  under  Category  1  .A.** 

Application  [Program  Code(s):  22110,  22111,  22120,  22131,  22136,  22150,  22151,  22161,  22170,  23100,  23300, 
23310). 

E.  Licenses  or  certificates  for  construction  and  operation  of  a  uranium  enrichment  facility  [Program  Code(s):  21200]  . 

F.  For  special  nuclear  materials  licenses  in  sealed  or  unsealed  form  of  greater  than  a  critical  mass  as  defined  in  §70.4  of 
this  chapter.'*  [Program  Code(s):  22155]. 

2.  Source  material: 

A.  (1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium  hexafluoride  or 
for  deconverting  uranium  hexafluoride  in  the  production  of  uranium  oxides  for  disposal.  [Program  Code(s):  11400]. 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  recovery,  heap-leach¬ 
ing,  ore  buying  stations,  ion-exchange  facilities,  and  in  processing  of  ores  containing  source  material  for  extraction  of  met¬ 
als  other  than  uranium  or  thorium,  including  licenses  authorizing  the  possession  of  byproduct  waste  material  (tailings)  from 
source  material  recovery  operations,  as  well  as  licenses  authorizing  the  possession  and  maintenance  of  a  facility  in  a 
standby  mode. 

(a)  Conventional  and  Heap  Leach  facilities  [Program  Code(s):  11100]  . 

(b)  Basic  In  Situ  Recovery  facilities  [Program  Code(s):  11500]  . 

(c)  Expanded  In  Situ  Recovery  facilities  [Program  Code(s):  11510]  . 

(d)  In  Situ  Recovery  Resin  facilities  [Program  Code(s):  11550]  . 

(e)  Resin  Toll  Milling  facilities  [Program  Code(s):  11555] . 

(f)  Other  facilities  [Program  Code(s):  11700]  . 

(3)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  lie. (2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(2)  or  Category 
2.A.(4)  [Program  Code(s):  11600,  12000]. 

(4)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  lie. (2)  of  the  Atomic  Energy  Act,  from 
other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by  the  licens¬ 
ee’s  milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(2)  [Program  Code(s):  12010]. 

(5)  Licenses  that  authorize  the  possession  of  source  material  related  to  removal  of  contaminants  (source  material)  from 
drinking  water  [Program  Code(s):  11820]. 

B.  Licenses  which  authorize  the  possession,  use,  and/or  installation  of  source  material  for  shielding.^’^ 

Application  [Program  Code(s):  11210]  . 

C.  Licenses  to  distribute  items  containing  source  material  to  persons  exempt  from  the  licensing  requirements  of  part  40  of 
this  chapter. 

Application  [Program  Code(s):  11240]  . 

D.  Licenses  to  distribute  source  material  to  persons  generally  licensed  under  part  40  of  this  chapter. 

Application  [Program  Codes(s):  11230,  11231]  . 

E.  Licenses  for  possession  and  use  of  source  material  for  processing  or  manufacturing  of  products  or  materials  containing 
source  material  for  commercial  distribution. 

Application  [Program  Code(s):  11710]  . 

F.  All  other  source  material  licenses. 

Application  [Program  Code(s):  11200,  11220,  11221,  11300,  11800,  11810]  . 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  the  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter 
for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution. 

Application  [Program  Code(s):  03211, 03212,  03213]  . 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  processing  or  manu¬ 
facturing  of  items  containing  byproduct  material  for  commercial  distribution. 

Application  [Program  Code(s):  03214,  03215,  22135,  22162] . 

C.  Licenses  issued  under  §§32.72  and/or  32.74  of  this  chapter  that  authorize  the  processing  or  manufacturing  and  distribu¬ 
tion  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  and  devices  containing  byproduct 
material.  This  category  does  not  apply  to  licenses  issued  to  nonprofit  educational  institutions  whose  processing  or  manu¬ 
facturing  is  exempt  under  §  170.1 1(a)(4). 

Application  [Program  Code(s):  02500,  02511, 02513]  . 

D.  [Reserved]  . 

E.  Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  irradiation  of  materials  in  which  the  source  is 
not  removed  from  its  shield  (self-shielded  units). 

Application  [Program  Code(s):  03510,  03520]  . 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  ma¬ 
terials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  irra¬ 
diation  of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application  [Program  Code(s):  03511]  . 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiation  of  mate¬ 
rials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators  for  irradia¬ 
tion  of  materials  where  the  source  is  not  exposed  for  irradiation  purposes. 

Application  [Program  Code(s):  03521  ]  . 

H.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter.  The  category  does  not  include 
specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li¬ 
censing  requirements  of  part  30  of  this  chapter. 

Application  [Program  Code(s):  03254,  03255,  03257]  . 


Fee  2:* 


$2,600. 

Full  Cost. 
Full  Cost. 


Full  Cost. 


Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 


Full  Cost. 

Full  Cost, 

$1,230. 

$6,900. 

$2,000. 

$2,800. 

$2,800. 


$13,100. 

$3,900. 


$4,900. 

N/A. 


$3,200. 


$6,500. 


$62,400. 


$5,100. 
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[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees ' 


Fee  2  3 


I.  Licenses  issued  under  Subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities  of 
byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements  of  part  30  of 
this  chapter.  This  category  does  not  include  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized 
for  distribution  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter. 

Application  [Program  Code(s):  03250,  03251, 03252,  03253,  03256]  . 

J.  Licenses  issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  require 
sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter.  This  category  does  not  in¬ 
clude  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  li¬ 
censed  under  part  31  of  this  chapter. 

Application  [Program  Code(s):  03240,  03241 , 03243]  . 

K.  Licenses  issued  under  Subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quantities 
of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31 
of  this  chapter.  This  category  does  not  include  specific  licenses  authorizing  redistribution  of  items  that  have  been  author¬ 
ized  for  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter. 

Application  [Program  Code(s):  03242,  03244]  . 

L.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  for  re¬ 
search  and  development  that  do  not  authorize  commercial  distribution. 

Application  [Program  Code(s):  01100,  OHIO,  01120,  03610,  03611, 03612,  03613]  . 

M.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  research  and  devel¬ 
opment  that  do  not  authorize  commercial  distribution. 

Application  [Program  Code(s):  03620]  . 

N.  Licenses  that  authorize  services  for  other  licensees,  except: 

(1 )  Licenses  that  authorize  only  calibration  and/or  leak  testing  services  are  subject  to  the  fees  specified  in  fee  Category 


$11,500. 

$2,000. 

$1,100. 

$5,500. 

$3,700. 


3.P.;  and 


(2)  Licenses  that  authorize  waste  disposal  services  are  subject  to  the  fees  specified  in  fee  Categories  4. A.,  4.B.,  and 


4.C. 


Application  [Program  Code(s):  03219,  03225,  03226]  . 

O.  Licenses  for  possession  and  use  of  byproduct  material  issued  under  part  34  of  this  chapter  for  industrial  radiography  op¬ 
erations. 

Application  [Program  Code(s):  03310,  03320]  . 

P.  All  other  specific  byproduct  material  licenses,  except  those  in  Categories  4.A.  through  9.D.9 

Application  [Program  Code(s):  02400,  02410,  03120,  03121,  03122,  03123,  03124,  03130,  03140,  03220,  03221, 
03222,  03800,  03810,  22130]. 

Q.  Registration  of  a  device(s)  generally  licensed  under  part  31  of  this  chapter. 

Registration  . 

R.  Possession  of  items  or  products  containing  radium-226  identified  in  10  CFR  31.12  which  exceed  the  number  of  items  or 
limits  specified  in  that  section.^ 

1 .  Possession  of  quantities  exceeding  the  number  of  items  or  limits  in  10  CFR  31 .12(a)(4),  or  (5)  but  less  than  or  equal 
to  10  times  the  number  of  items  or  limits  specified. 

Application  [Program  Code(s):  02700]  . 

2.  Possession  of  quantities  exceeding  10  times  the  number  of  items  or  limits  specified  in  10  CFR  31.12(a)(4),  or  (5). 

Application  [Program  Code(s):  02710]  . 

S.  Licenses  for  production  of  accelerator-produced  radionuclides. 

Application  [Program  Code(s):  03210]  . 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses  authorizing 
contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for  receipt  of  waste 
from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues,  and  transfer  of  packages 
to  another  person  authorized  to  receive  or  dispose  of  waste  material.  [Program  Code(s):  03231,  03233,  03235,  03236, 
06100,  06101]. 

B.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material  from 
other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  will  dispose  of  the  material  by  trans¬ 
fer  to  another  person  authorized  to  receive  or  dispose  of  the  material. 

Application  [Program  Code(s):  03234]  . 

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special  nuclear 
material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  authorized  to  receive 
or  dispose  of  the  material. 

Application  [Program  Code(s);  03232]  . 

5.  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  logging, 
well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies. 

Application  [Program  Code(s):  03110,  03111, 03112]  . 

B.  Licenses  for  possession  and  use  of  byproduct  material  for  field  flooding  tracer  studies. 

Licensing  [Program  Code(s):  03113] . 

6.  Nuclear  laundries: 

A.  Licenses  for  commercial  collection  and  laundry  of  items  contaminated  with  byproduct  material,  source  material,  or  special 
nuclear  material. 

Application  [Program  Code(s):  03218]  . 

7.  Medical  licenses: 


$7,400. 

$4,100. 

$2,000. 

$400. 


$2,600. 
$2,000. 
$13,200. 
Full  Cost. 


$6,000. 

$5,000. 

$3,900. 
Full  Cost, 

$22,300. 
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Schedule  of  Materials  Fees— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees ' 


A.  Licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material,  or 
special  nuclear  material  in  sealed  sources  contained  in  gamma  stereotactic  radiosurgery  units,  teletherapy  devices,  or 
similar  beam  therapy  devices. 

Application  [Program  Code(s):  02300,  02310]  . 

B.  Licenses  of  broad  scope  issued  to  medical  institutions  or  tsNO  or  more  physicians  under  parts  30,  33,  35,  40,  and  70  of 
this  chapter  authorizing  research  and  development,  including  human  use  of  byproduct  material,  except  licenses  for  byprod¬ 
uct  material,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices.  This  category 
also  includes  the  possession  and  use  of  source  material  for  shielding  when  authorized  on  the  same  license. ’o 

Application  [Program  Code(s):  02110]  . 

C.  Other  licenses  issued  under  parts  30,  35,  40,  and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  mate¬ 
rial,  and/or  special  nuclear  material,  except  licenses  for  byproduct  material,  source  material,  or  special  nuclear  material  in 
sealed  sources  contained  in  teletherapy  devices. 

Application  [Program  Code(s):  02120,  02121, 02200,  02201, 02210,  02220,  02230,  02231, 02240,  22160]  . 

8.  Civil  defense: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  or  special  nuclear  material  for  civil  defense  activi¬ 
ties. 

Application  [Program  Code(s):  03710]  . 

9.  Device,  product,  or  sealed  source  safety  evaluation: 

A.  Safety  evaluation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material,  ex¬ 
cept  reactor  fuel  devices,  for  commercial  distribution. 

Application — each  device  . 

B.  Safety  evaiuation  of  devices  or  products  containing  byproduct  material,  source  material,  or  special  nuclear  material  manu¬ 
factured  in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel  devices. 

Application — each  device  . 

C.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  except  re¬ 
actor  fuel,  for  commercial  distribution. 

Application— oach  source  . 

D.  Safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or  special  nuclear  material,  manufac¬ 
tured  in  accordance  with  the  unique  specifications  of,  and  for  use  by,  a  single  applicant,  except  reactor  fuel. 

Application — each  source  . 

10.  Transportation  of  radioactive  material: 

A.  Evaluation  of  casks,  packages,  and  shipping  containers: 

1 .  Spent  Fuel,  High-Level  Waste,  and  plutonium  air  packages . 

2.  Other  Casks . 

B.  Quality  assurance  program  approvals  issued  under  part  71  of  this  chapter: 

1 .  Users  and  Fabricators: 

Application  . 

Inspections . 

2.  Users: 

Application  . 

Inspections . 

C.  Evaluation  of  security  plans,  route  approvals,  route  surveys,  and  transportation  security  devices  (including  immobilization 
devices). 

1 1 .  Review  of  standardized  spent  fuel  facilities  . 

12.  Special  projects: 

Including  approvals,  pre-application/licensing  activities,  and  inspections: 

Application  [Program  Code:  251 10]  . 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance . 

B.  Inspections  related  to  storage  of  spent  fuel  under  §72.210  of  this  chapter  . 

14.  A.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommissioning,  decontamina¬ 
tion,  reclamation,  or  site  restoration  activities  under  parts  30,  40,  70,  72,  and  76  of  this  chapter,  including  MMLs.  Application 
[Program  Code(s):  3900,  11900,  21135,  21215,  21240,  21325,  22200] 

B.  Site-specific  decommissioning  activities  associated  with  unlicensed  sites,  including  MMLs,  regardless  of  whether  or  not 
the  sites  have  been  previously  licensed. 

15.  Import  and  Export  licenses: 

Licenses  issued  under  part  110  of  this  chapter  for  the  import  and  export  only  of  special  nuclear  material,  source  material,  trit¬ 
ium  and  other  byproduct  material,  and  the  export  only  of  heavy  water,  or  nuclear  grade  graphite  (fee  categories  15. A. 
through  15.E.) 

A.  Application  for  export  or  import  of  nuclear  materials,  including  radioactive  waste  requiring  Commission  and  Executive 
Branch  review,  for  example,  those  actions  under  10  CFR  110.40(b). 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

B.  Application  for  export  or  import  of  nuclear  material,  including  radioactive  waste,  requiring  Executive  Branch  review,  but  not 
Commission  review.  This  category  includes  applications  for  the  export  and  import  of  radioactive  waste  and  requires  NRC 
to  consult  with  domestic  host  state  authorities  (i.e.,  Low-Level  Radioactive  Waste  Compact  Commission,  the  U.S.  Environ¬ 
mental  Protection  Agency,  etc.). 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

C.  Application  for  export  of  nuclear  material,  for  example,  routine  reloads  of  low  enriched  uranium  reactor  fuel  and/or  natural 
uranium  source  material  requiring  the  assistance  of  the  Executive  Branch  to  obtain  foreign  government  assurances. 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

D.  Application  for  export  or  import  of  nuclear  material  not  requiring  Commission  or  Executive  Branch  review,  or  obtaining  for¬ 
eign  government  assurances. 


Fee  2  3 


$9,000. 


$8,700. 


$3,400. 


$2,600. 


$5,400. 
$9,100. 
$5,300. 
$1 ,060. 


Full  Cost. 
Full  Cost. 


$4,200. 
Full  Cost. 

$4,200. 
Full  Cost. 
Full  Cost. 

Full  Cost. 


Full  Cost. 
Full  Cost. 
Full  Cost. 
Full  Cost. 


Full  Cost. 


$18,200. 


$9,800. 

$4,500. 
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Schedule  of  Materials  Fees — Continued 


[See  footnotes  at  end  of  table] 


Category  of  materials  licenses  and  type  of  fees ' 


Fee  2  3 


Application — new  license,  or  amendment;  or  license  exemption  request  . 

E.  Minor  amendment  of  any  active  export  or  import  license,  for  example,  to  extend  the  expiration  date,  change  domestic  in¬ 
formation,  or  make  other  revisions  which  do  not  involve  any  substantive  changes  to  license  terms  and  conditions  or  to  the 
type/quantity/chemical  composition  of  the  material  authorized  for  export  and,  therefore,  do  not  require  in-depth  analysis, 
review,  or  consultations  with  other  Executive  Branch,  U.S.  host  state,  or  foreign  government  authorities. 

Minor  amendment . 

Licenses  issued  under  part  1 1 0  of  this  chapter  for  the  import  and  export  only  of  Category  1  and  Category  2  quantities  of  ra¬ 
dioactive  material  listed  in  Appendix  P  to  part  110  of  this  chapter  (fee  categories  15. F.  through  15. R.). 

Category  1  (Appendix  P,  10  CFR  Part  110)  Exports: 

F.  Application  for  export  of  Appendix  P  Category  1  materials  requiring  Commission  review  (e.g.  exceptional  circumstance  re¬ 
view  under  10  CFR  110.42(e)(4))  and  to  obtain  government-to-government  consent  for  this  process.  For  additional  consent 
see  15.1.). 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

G.  Application  for  export  of  Appendix  P  Category  1  materials  requiring  Executive  Branch  review  and  to  obtain  government- 
to-government  consent  for  this  process.  For  additional  consents  see. 

15.  Application — new  license,  or  amendment;  or  license  exemption  request . 

H.  Application  for  export  of  Appendix  P  Category  1  materials  and  to  obtain  one  government-to-government  consent  for  this 
process.  For  additional  consents  see  15.1. 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

I.  Requests  for  each  additional  government-to-government  consent  in  support  of  an  export  license  application  or  active  ex¬ 
port  license. 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

Category  2  (Appendix  P,  10  CFR  Part  110)  Exports: 

J.  Application  for  export  of  Appendix  P  Category  2  materials  requiring  Commission  review  (e.g.  exceptional  circumstance  re¬ 
view  under  10  CFR  110.42(e)(4)). 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

K.  Applications  for  export  of  Appendix  P  Category  2  materials  requiring  Executive  Branch  review. 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

L.  Application  for  the  export  of  Category  2  materials. 

Application — new  license,  or  amendment;  or  license  exemption  request  . 

M.  [Reserved] . 

N.  [Reserved]  . 

O.  [Reserved] . 

P.  [Reserved]  . 

Q.  [Reserved] . 

Minor  Amendments  (Category  1  and  2,  Appendix  P,  10  CFR  Part  110,  Export): 

R.  Minor  amendment  of  any  active  export  license,  for  example,  to  extend  the  expiration  date,  change  domestic  information, 
or  make  other  revisions  which  do  not  involve  any  substantive  changes  to  license  terms  and  conditions  or  to  the  type/quan¬ 
tity/chemical  composition  of  the  material  authorized  for  export  and,  therefore,  do  not  require  in-depth  analysis,  review,  or 
consultations  with  other  Executive  Branch,  U.S.  host  state,  or  foreign  authorities. 

Minor  amendment . 

16.  Reciprocity: 

Agreement  State  licensees  who  conduct  activities  under  the  reciprocity  provisions  of  10  CFR  150.20: 

Application  . 

17.  Master  materials  licenses  of  broad  scope  issued  to  Government  agencies. 

Application  [Program  Code(s):  03614]  . 

18.  Department  of  Energy: 

A.  Certificates  of  Compliance.  Evaluation  of  casks,  1 1  packages,  and  shipping  containers  (including  spent  fuel,  high-level 
waste,  and  other  casks,  and  plutonium  air  packages). 

B.  Uranium  Mill  Tailings  Radiation  Control  Act  (UMTRCA)  activities  . 


$3,400. 


$1,400. 


$15,400. 


$8,900. 


$6,700. 


$280. 


$15,400. 

$8,900. 

$5,600. 

N/A. 

N/A. 

N/A. 

N/A. 

N/A. 


$1,400. 


$1,900. 
Full  Cost. 
Full  Cost. 
Full  Cost. 


^  Types  of  fees— Separate  charges,  as  shown  in  the  schedule,  will  be  assessed  for  pre-application  consultations  and  reviews;  applications  for 
new  licenses,  approvals,  or  license  terminations;  possession-only  licenses;  issuances  of  new  licenses  and  approvals;  certain  amendments  and 
renewals  to  existing  licenses  and  approvals;  safety  evaluations  of  sealed  sources  and  devices;  generally  licensed  device  registrations;  and  cer¬ 
tain  inspections.  The  following  guidelines  apply  to  these  charges: 

(a)  Application  and  registration  fees.  Applications  for  new  materials  licenses  and  export  and  import  licenses;  applications  to  reinstate  expired, 
terminated,  or  inactive  licenses,  except  those  subject  to  fees  assessed  at  full  costs;  applications  filed  by  Agreement  State  licensees  to  register 
under  the  general  license  provisions  of  10  CFR  150.20;  and  applications  for  amendments  to  materials  licenses  that  would  place  the  license  in  a 
higher  fee  category  or  add  a  new  fee  category  must  be  accompanied  by  the  prescribed  application  fee  for  each  category. 

(1)  Applications  for  licenses  covering  more  than  one  fee  category  of  special  nuclear  material  or  source  material  must  be  accompanied  by  the 
prescribed  application  fee  for  the  highest  fee  category. 

(2)  Applications  for  new  licenses  that  cover  both  byproduct  material  and  special  nuclear  material  in  sealed  sources  for  use  in  gauging  devices 
will  pay  the  appropriate  application  fee  for  fee  category  I.C.  only. 

(b)  Licensing  fees.  Fees  for  reviews  of  applications  for  new  licenses,  renewals,  and  amendments  to  existing  licenses,  pre-application  consulta¬ 
tions  and  other  documents  submitted  to  the  NRC  for  review,  and  project  manager  time  for  fee  categories  subject  to  full  cost  fees  are  due  upon 
notification  by  the  Commission  in  accordance  with  §  170.12(b). 

(c)  Amendment  fees.  Applications  for  amendments  to  export  and  import  licenses  must  be  accompanied  by  the  prescribed  amendment  fee  for 
each  license  affected.  An  application  for  an  amendment  to  an  export  or  import  license  or  approval  classified  in  more  than  one  fee  category  must 
be  accompanied  by  the  prescribed  amendment  fee  for  the  category  affected  by  the  amendment,  unless  the  amendment  is  applicable  to  two  or 
more  fee  categories,  in  which  case  the  amendment  fee  for  the  highest  fee  category  would  apply. 

(d)  Inspection  fees.  Inspections  resulting  from  investigations  conducted  by  the  Office  of  Investigations  and  nonroutine  inspections  that  result 
from  third-party  allegations  are  not  subject  to  fees.  Inspection  fees  are  due  upon  notification  by  the  Commission  in  accordance  with  §  170.12(c). 
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(e)  Generally  licensed  device  registrations  under  10  CFR  31.5.  Submittals  of  registration  information  must  be  accompanied  by  the  prescribed 
fee. 

2  Fees  wili  not  be  charged  for  orders  related  to  civil  penalties  or  other  civil  sanctions  Issued  by  the  Commission  under  10  CFR  2.202  or  for 
amendments  resulting  specifically  from  the  requirements  of  these  orders.  For  orders  unrelated  to  civil  penalties  or  other  civil  sanctions,  fees  will 
be  charged  for  any  resulting  licensee-specific  activities  not  otherwise  exempted  from  fees  under  this  chapter.  Fees  will  be  charged  for  approvals 
issued  under  a  specific  exemption  provision  of  the  Commission’s  regulations  under  Title  10  of  the  Code  of  Federal  Regulations  (e.g.,  10  CFR 
30.11,  40.14,  70.14,  73.5,  and  any  other  sections  in  effect  now  or  in  the  future),  regardless  of  whether  the  approval  is  in  the  form  of  a  license 
amendment,  letter  of  approval,  safety  evaluation  report,  or  other  form.  In  addition  to  the  fee  shown,  an  applicant  may  be  assessed  an  additional 
fee  for  sealed  source  and  device  evaluations  as  shown  in  fee  categories  9.A.  through  9.D. 

3  Full  cost  fees  will  be  determined  based  on  the  professional  staff  time  multiplied  by  the  appropriate  professional  hourly  rate  established  in 
§  170.20  in  effect  when  the  service  is  provided,  and  the  appropriate  contractual  support  services  expended. 

'•Licensees  paying  fees  under  categories  I.A.,  I.B.,  and  I.E.  are  not  subject  to  fees  under  categories  I.C.,  I.D.  and  I.F.  for  sealed  sources 
authorized  in  the  same  license,  except  for  an  application  that  deals  only  with  the  sealed  sources  authorized  by  the  license. 

^  Persons  who  possess  radium  sources  that  are  used  for  operational  purposes  in  another  fee  category  are  not  also  subject  to  the  fees  in  this 
category.  (This  exception  does  not  apply  if  the  radium  sources  are  possessed  for  storage  only.) 

®  Licensees  paying  fees  under  3.O.  are  not  subject  to  fees  under  2.B.  for  possession  and  shielding  authorized  on  the  same  license. 

7  Licensees  paying  fees  under  3.C.  are  not  subject  to  fees  under  2.B.  for  possession  and  shielding  authorized  on  the  same  license. 

®  Licensees  paying  fees  under  7.C.  are  not  subject  to  fees  under  2.B.  for  possession  and  shielding  authorized  on  the  same  license. 

9 Licensees  paying  fees  under  3.N.  are  not  subject  to  paying  fees  under  3.P.  for  calibration  or  leak  testing  services  authorized  on  the  same  li¬ 

cense. 

•“Licensees  paying  fees  under  7.B.  are  not  subject  to  paying  fees  under  7.C.  for  broad  scope  license  licenses  issued  under  parts  30,  35,  40, 
and  70  of  this  chapter  for  human  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material,  except  licenses  for  byproduct  mate¬ 
rial,  source  material,  or  special  nuclear  material  in  sealed  sources  contained  in  teletherapy  devices  authorized  on  the  same  license. 


PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  LICENSES  AND  MATERIALS 
LICENSES,  INCLUDING  HOLDERS  OF 
CERTIFICATES  OF  COMPLIANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
LICENSED  BY  THE  NRC 

■  7.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  Consolidated  Omnibus  Budget 
Reconciliation  Act  sec.  7601,  Pnb.  L.  99-272, 
as  amended  by  sec.  5601,  Pub.  L.  100-203, 
as  amended  by  sec.  3201,  Pub.  L.  101-239, 
as  amended  by  sec.  6101,  Pub.  L.  101-508, 
as  amended  by  sec.  2903a,  Pub.  L.  102-486 
(42  U.S.C.  2213,  2214),  and  as  amended  by 
Title  IV,  Pub.  L.  109-103  (42  U.S.C.  2214); 
Atomic  Energy  Act  sec.  161(w),  223,  234  (42 
U.S.C.  2201(w),  2273,  2282);  Energy 
Reorganization  Act  sec.  201  (42  U.S.C.  5841); 
Government  Paperwork  Elimination  Act  sec. 
1704  (44  U.S.C.  3504  note);  Energy  Policy  Act 
of  2005  sec.  651(e),  Pub.  L.  109-58  (42  U.S.C. 
2014,  2021,  2021b,  2111). 

■  8.1n§171.11,  redesignate  paragraphs 

(a),  (h),  (c),  and  (d)  as  paragraphs  (h),  (c), 
(d),  and  (e),  respectively,  add  a  new 
paragraph  (a),  and  revise  newly 
redesignated  paragraph  (c)  to  read  as 
follows: 

§171.11  Exemptions. 

(a)  All  requests  for  exemptions  must 
be  filed  with  the  NRC  within  90  days 
from  the  effective  date  of  the  final  rule 
establishing  the  annual  fees  for  which 
the  exemption  is  sought  in  order  to  be 
considered.  Absent  extraordinary 
circumstances,  any  exemption  requests 
filed  beyond  that  date  will  not  be 
considered.  The  filing  of  an  exemption 
request  does  not  extend  the  date  on 
which  the  bill  is  payable.  Only  timely 
payment  in  full  ensures  avoidance  of 
interest  and  penalty  charges.  If  a  partial 
or  full  exemption  is  granted,  any 


overpayment  will  he  refunded.  Requests 
for  clarification  of  or  questions  relating 
to  an  annual  fee  hill  must  also  be  filed 
within  90  days  from  the  date  of  the 
initial  invoice  to  he  considered. 
***** 

(c)  The  Commission  may,  upon 
application  by  an  interested  person  or 
on  its  own  initiative,  grant  an 
exemption  from  the  requirements  of  this 
part  that  it  determines  is  authorized  by 
law  or  otherwise  in  the  public  interest. 
***** 

■  9.  In  §  171.15,  revise  paragraphs  (a) 
and  (b)(1),  the  introductory  text  of 
paragraph  (b)(2),  paragraph  (c)(1),  the 
introductory  text  of  paragraphs  (c)(2) 
and  (d)(1),  and  paragraphs  (d)(2),  (d)(3), 
and  (e)  to  read  as  follows: 

§171.15  Annual  fees:  Reactor  licenses 
and  independent  spent  fuel  storage 
licenses. 

(a)  Each  person  holding  an  operating 
license  for  a  power,  test,  or  research 
reactor;  each  person  holding  a  combined 
license  under  part  52  of  this  chapter 
after  the  Commission  has  made  the 
finding  under  10  CFR  52.103(g);  each 
person  holding  a  part  50  or  part  52 
power  reactor  license  that  is  in 
decommissioning  or  possession  only 
status,  except  those  that  have  no  spent 
fuel  onsite;  and  each  person  holding  a 
part  72  license  who  does  not  hold  a  part 
50  or  part  52  license  and  provides 
notification  in  accordance  with  10  CFR 
72.80(g),  shall  pay  the  annual  fee  for 
each  license  held  during  the  Federal 
fiscal  year  in  which  the  fee  is  due.  This 
paragraph  does  not  apply  to  test  or 
research  reactors  exempted  under 

§  171.11(a). 

(b) (1)  The  FY  2014  annual  fee  for  each 
operating  power  reactor  which  must  be 
collected  by  September  30,  2014,  is 
$5,223,000. 


(2)  The  FY  2014  annual  fees  are 
comprised  of  a  base  annual  foe  for 
j)ower  reactors  licensed  to  operate,  a 
base  spent  fuel  storage/reactor 
decommissioning  annual  fee,  and 
assoc:iated  additional  charges  (fee-relief 
adjustment).  The  activities  comprising 
the  spent  storage/reactor 
decommissioning  base  annual  fee  are 
shown  in  paragraphs  (c)(2)(i)  and  (ii)  of 
this  section.  The  activities  comprising 
the  FY  2014  fee-relief  adjustment  are 
shown  in  paragraph  (d)(1)  of  this 
section.  The  activities  comprising  the 
FY  2014  base  annual  fee  for  operating 
power  reactors  are  as  follows: 
***** 

(c) (1)  The  FY  2014  annual  fee  for  each 
power  reactor  holding  a  10  CFR  part  50 
license  that  is  in  a  decommissioning  or 
possession-only  status  and  has  spent 
fuel  onsite,  and  for  each  independent 
spent  fuel  storage  10  CFR  part  72 
licensee  who  does  not  hold  a  10  CFR 
part  50  license,  is  $224,000. 

(2)  The  FY  2014  annual  fee  is 
comprised  of  a  base  spent  fuel  storage/ 
reactor  decommissioning  annual  fee 
(which  is  also  included  in  the  operating 
power  reactor  annual  fee  shown  in 
paragraph  (b)  of  this  section)  and  a  fee- 
relief  adjustment.  The  activities 
comprising  the  FY  2014  fee-relief 
adjustment  are  shown  in  paragraph 

(d)(1)  of  this  section.  The  activities 
comprising  the  FY  2014  spent  fuel 
storage/reactor  decommissioning 
rebaselined  annual  fee  are: 
***** 

(d) (1)  The  fee-relief  adjustment 
allocated  to  annual  fees  includes  a 
surcharge  for  the  activities  listed  in 
paragraph  (d)(l)(i)  of  this  section,  plus 
the  amount  remaining  after  total 
budgeted  resources  for  the  activities 
included  in  paragraphs  (d)(l)(ii)  and 
(d)(l)(iii)  of  this  section  are  reduced  by 
the  appropriations  the  NRC  receives  for 
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tlu!S(!  typo.s  oi  activities.  li  the  NKti’s 
aj)j)roj)riations  for  tlio.so  typos  of 
activities  are  greater  than  the  budgeted 
resources  for  the  activities  included  in 
paragraphs  (d)(l)(ii)  and  (d)(1)(iii)  of 
this  section  for  a  given  FY,  anjiual  fees 
will  be  reduced.  The  activities 
comprising  the  FY  2014  fee-relief 
adjustment  are  as  follows: 
***** 

(2)  The  total  FY  2014  fee-relief 
adjustment  allocated  to  the  operating 
power  reactor  class  of  licenses  is  a 
$621,500  fee-relief  surplus,  not 
including  the  amount  allocated  to  the 
spent  fuel  storage/reactor 
decommissioning  class.  The  FY  2014 
operating  power  reactor  fee-relief 
adjustment  to  be  assessed  to  each 
operating  power  reactor  is 
approximately  a  $6,094  fee  relief 
surplus.  This  amount  is  calculated  by 
dividing  the  total  operating  power 
reactor  fee-relief  surplus  adjustment, 
$621,500  by  the  number  of  operating 
power  reactors  (100). 


(9)  Th(!  FY  2014  lee-relief  adjustment 
allocated  to  the  sjxmt  fuel  storage/ 
reactor  decommissioning  class  of 
licenses  is  a  —$44,500  fee-relief 
a.sse.ssment.  The  FY  2014  sjxmt  fuel 
storage/reac;tor  decommissioning  fee- 
relief  adjustment  to  be  assessed  to  each 
ojierating  power  reactor,  each  power 
reactor  in  decommissioning  or 
jDossession-only  status  that  has  sjient 
fuel  onsite,  and  to  each  independent 
spent  fuel  storage  10  CFR  part  72 
licensee  who  does  not  hold  a  10  CFR 
part  50  license,  is  a  -$361  fee-relief 
assessment.  This  amount  is  calculated 
by  dividing  the  total  fee-relief 
adjustment  costs  allocated  to  this  class 
by  the  total  number  of  power  reactor 
licenses,  except  those  that  permanently 
ceased  operations  and  have  no  fuel 
onsite,  and  10  CFR  part  72  licensees 
who  do  not  hold  a  10  CFR  part  50 
license. 

(e)  The  FY  2014  annual  fees  for 
licensees  authorized  to  operate  a 
research  or  test  (nonpower)  reactor 
licensed  under  part  50  of  this  chapter. 


uide.ss  the  reactor  is  exemj)t(xl  from  fees 
under  §  1 71 .1 1  (a),  an;  as  follows; 


Ke.search  reactor  .  .$tt4,,')()() 

Te.st  nsactor  .  1!4, .')()() 


■  10.  In  §  1 71. It),  revi.se  jiaragrajjh  (d) 
and  the  introductory  text  of  jxiragrajih 
(e)  to  read  as  follows: 

§171.16  Annual  fees:  Materials  licensees, 
holders  of  certificates  of  compliance, 
holders  of  sealed  source  and  device 
registrations,  holders  of  quality  assurance 
program  approvals,  and  government 
agencies  licensed  by  the  NRC. 
***** 

(d)  The  FY  2014  annual  fees  are 
comprised  of  a  base  annual  fee  and  an 
allocation  for  fee-relief  adjustment.  The 
activities  comprising  the  FY  2014  fee- 
relief  adjustment  are  shown  for 
convenience  in  paragraph  (e)  of  this 
section.  The  FY  2014  annual  fees  for 
materials  licensees  and  holders  of 
certificates,  registrations,  or  approvals 
subject  to  fees  under  this  section  are 
shown  in  the  following  table: 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


Annual  fees '  23 


1 .  Special  nuclear  material: 

A.  (1)  Licenses  for  possession  and  use  of  U-235  or  plutonium  for  fuel  fabrication  activities: 

(a)  Strategic  Special  Nuclear  Material  (High  Enriched  Uranium)  [Program  Code(s):  21130]  . 

(b)  Low  Enriched  Uranium  in  Dispersible  Form  Used  for  Fabrication  of  Power  Reactor  Fuel  [Program  Code(s): 

21210]. 

(2)  All  other  special  nuclear  materials  licenses  not  included  in  Category  1.A.(1)  which  are  licensed  for  fuel  cycle  activi¬ 
ties: 

(a)  Facilities  with  iimited  operations  [Program  Code(s):  21310,  21320]  . 

(b)  Gas  centrifuge  enrichment  demonstration  facilities . 

(c)  Others,  including  hot  cell  facilities . 

B.  Licenses  for  receipt  and  storage  of  spent  fuel  and  reactor-related  Greater  than  Class  C  (GTCC)  waste  at  an  inde¬ 
pendent  spent  fuel  storage  installation  (ISFSI)  [Program  Code(s):  23200]. 

C.  Licenses  for  possession  and  use  of  special  nuclear  material  of  less  than  a  critical  mass,  as  defined  in  §70.4  of  this 
chapter,  in  sealed  sources  contained  in  devices  used  in  industrial  measuring  systems,  including  x-ray  fluorescence 
analyzers.''^  [Program  Code(s):  22140]. 

D.  All  other  special  nuclear  material  licenses,  except  licenses  authorizing  special  nuclear  material  in  sealed  or  unsealed 
form  in  combination  that  would  constitute  a  critical  mass,  as  defined  in  §70.4  of  this  chapter,  for  which  the  licensee 
shall  pay  the  same  fees  as  those  under  Category  I.A.’^  [Program  Code(s):  22110,  22111,  22120,  22131,  22136, 
22150,  22151,  22161,  22170,  23100,  23300,  23310], 

E.  Licenses  or  certificates  for  the  operation  of  a  uranium  enrichment  facility  [Program  Code(s):  21200]  . 

F.  For  special  nuclear  materials  licenses  in  sealed  or  unsealed  form  of  greater  than  a  critical  mass  as  defined  in  §70.4 
of  this  chapter.1^  [Program  Code:  22155], 

2.  Source  material: 

A.  (1)  Licenses  for  possession  and  use  of  source  material  for  refining  uranium  mill  concentrates  to  uranium 
hexafluoride  or  for  deconvertinq  uranium  hexafluoride  in  the  production  of  uranium  oxides  for  disposal.  [Program 
Code:  11400], 

(2)  Licenses  for  possession  and  use  of  source  material  in  recovery  operations  such  as  milling,  in-situ  recovery,  heap- 
leaching,  ore  buying  stations,  ion-exchange  facilities  and  in-processing  ot  ores  containing  source  material  lor  extrac¬ 
tion  ot  metals  other  than  uranium  or  thorium,  including  licenses  authorizing  the  possession  ot  byproduct  waste  mate¬ 
rial  (tailings)  from  source  material  recovery  operations,  as  well  as  licenses  authorizing  the  possession  and  mainte¬ 
nance  ot  a  lacilily  in  a  standby  mode. 

(a)  Conventional  and  Heap  1  each  lacililios  jt^rogram  Codo(s):  1 1 100]  . 

(h)  Basic  In  Silii  Recovery  facilities  jl'rograrn  Codo(s):  1 1hOO]  . 

(c)  Expanded  In  Silii  Recovery  lacililios  jlTograrn  Codo(s):  1  tfrlOj  . 

(d)  III  Silii  Recovery  Resin  lacililirjs  [ITegram  C(xle(s)  1  lf>!>0j 

(e)  Resin  tell  Milling  lacililies  [I'rogram  (xxlef:;)  11!)!)!)] 

(I)  Ollier  lacilllies'*  [I'regram  f;ede(s):  1 1 /OOj 

(3)  I  icenses  that  authorize  the  rer;ei[j|  el  hyjrrediicl  material,  as  defined  in  flection  1  te  (2)  el  Ihe  Alemir;  I  neigy  Act, 
Irorn  ether  f)er;;ens  lor  [rofifiossion  and  dispo!;al,  except  lhe!;e  license!;  i.uhjei  l  to  Ihe  lee*,  in  (laleciory  2  A  (2)  er  (,al 
egory  2  A  (4)  [Rrograrn  Oode(s)  1 1fiOO,  I20()0| 


$7,175,000. 

$2,469,000. 


$747,000. 

$1,389,000. 

$694,000. 

N/A.n 

$3,800. 


$7,400. 


$3,395,000. 

$7,500. 


$1,466,000. 


$33,800 

$42,800 

$48,;)00 

$0. 

N/A  ’> 
N/A  ■■ 
N/A  '• 


371 52 


Federal  Rej^ister  /  Vol.  7?),  No.  1 25  /  Monday,  Jiino  50,  2014/Knles  and  Kognlation.s 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  of  table) 

Category  of  materials  licenses  Annual  fees  '  ^ ' 

(4)  Licenses  that  authorize  the  receipt  of  byproduct  material,  as  defined  in  Section  11e.(2)  of  the  Atomic  Energy  Act,  $19,200. 
from  other  persons  for  possession  and  disposal  incidental  to  the  disposal  of  the  uranium  waste  tailings  generated  by 

the  licensee’s  milling  operations,  except  those  licenses  subject  to  the  fees  in  Category  2.A.(2)  [Program  Code(s): 

12010). 

(5)  Licenses  that  authorize  the  possession  of  source  material  related  to  removal  of  contaminants  (source  material)  from  $5,600. 
drinking  water  [Program  Code{s):  11820). 

B.  Licenses  that  authorize  possession,  use,  and/or  installation  of  source  material  for  shielding.'*’'’"*  [Program  Code:  $3,300. 

11210). 

C.  Licenses  to  distribute  items  containing  source  material  to  persons  exempt  from  the  licensing  requirements  of  part  40  $12,500. 
of  this  chapter.  [Program  Code:  1 1240). 

D.  Licenses  to  distribute  source  material  to  persons  generally  licensed  under  part  40  of  this  chapter  [Program  Code(s):  $5,100. 

11230  and  11231). 

E.  Licenses  for  possession  and  use  of  source  material  for  processing  or  manufacturing  of  products  or  materials  con-  $7,800. 
taining  source  material  for  commercial  distribution.  [Program  Code:  11710). 

F.  All  other  source  material  licenses.  [Program  Code(s):  11200,  11220,  11221,  11300,  11800,  11810)  .  $8,600. 

3.  Byproduct  material: 

A.  Licenses  of  broad  scope  for  possession  and  use  of  byproduct  material  issued  under  parts  30  and  33  of  this  chapter  $55,100. 
for  processing  or  manufacturing  of  items  containing  byproduct  material  for  commercial  distribution  [Program  Code(s): 

03211,  03212,  03213). 

B.  Other  licenses  for  possession  and  use  of  byproduct  material  issued  under  part  30  of  this  chapter  for  processing  or  $13,800. 
manufacturing  of  items  containing  byproduct  material  for  commercial  distribution  [Program  Code(s):  03214,  03215, 

22135,  22162). 

C.  Licenses  issued  under  §§32.72  and/or  32.74  of  this  chapter  authorizing  the  processing  or  manufacturing  and  dis-  $20,200. 
tribution  or  redistribution  of  radiopharmaceuticals,  generators,  reagent  kits,  and/or  sources  and  devices  containing 
byproduct  material.  This  category  also  includes  the  possession  and  use  of  source  material  for  shielding  authorized 

under  part  40  of  this  chapter  when  included  on  the  same  license.  This  category  does  not  apply  to  licenses  issued  to 
nonprofit  educational  institutions  whose  processing  or  manufacturing  is  exempt  under  §171. 11(a)(1).  [Program 
Code(s):  02500,  02511,  02513). 

D.  [Reserved) .  N/A.® 

E.  Licenses  for  possession  and  use  of  byproduct  material  in  sealed  sources  for  irradiation  of  materials  in  which  the  $9,500. 
source  is  not  removed  from  its  shield  (self-shielded  units)  [Program  Code(s):  03510,  03520). 

F.  Licenses  for  possession  and  use  of  less  than  10,000  curies  of  byproduct  material  in  sealed  sources  for  irradiation  of  $13,900. 
materials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators 

for  irradiation  of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes  [Program  Code(s):  03511). 

G.  Licenses  for  possession  and  use  of  10,000  curies  or  more  of  byproduct  material  in  sealed  sources  for  irradiation  of  $127,900. 
materials  in  which  the  source  is  exposed  for  irradiation  purposes.  This  category  also  includes  underwater  irradiators 

for  irradiation  of  materials  in  which  the  source  is  not  exposed  for  irradiation  purposes  [Program  Code(s):  03521). 

H.  Licenses  issued  under  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  re-  $10,700. 
quire  device  review  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter,  except  specific  li¬ 
censes  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  exempt  from  the  li¬ 
censing  requirements  of  part  30  of  this  chapter  [Program  Code(s):  03254,  03255). 

I.  Licenses  issued  under  subpart  A  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quan-  $20,800. 
titles  of  byproduct  material  that  do  not  require  device  evaluation  to  persons  exempt  from  the  licensing  requirements 

of  part  30  of  this  chapter,  except  for  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized  for 
distribution  to  persons  exempt  from  the  licensing  requirements  of  part  30  of  this  chapter  [Program  Code(s):  03250, 

03251,  03252,  03253,  03256). 

J.  Licenses  issued  under  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  that  re-  $5,100. 
quire  sealed  source  and/or  device  review  to  persons  generally  licensed  under  part  31  of  this  chapter,  except  specific 
licenses  authorizing  redistribution  of  items  that  have  been  authorized  for  distribution  to  persons  generally  licensed 

under  part  31  of  this  chapter  [Program  Code(s):  03240,  03241, 03243). 

K.  Licenses  issued  under  subpart  B  of  part  32  of  this  chapter  to  distribute  items  containing  byproduct  material  or  quan-  $4,100. 
titles  of  byproduct  material  that  do  not  require  sealed  source  and/or  device  review  to  persons  generally  licensed 

under  part  31  of  this  chapter,  except  specific  licenses  authorizing  redistribution  of  items  that  have  been  authorized 
(or  distribution  to  persons  generally  licensed  under  part  31  of  this  chapter  [Program  Codo(s):  03242,  03244). 

1  .  Licenses  of  broad  scope  tor  possession  and  use  ot  byproduct  material  issued  under  parts  30  and  33  ot  this  chapter  $17,500. 

(or  research  and  development  that  do  not  authorize  commercial  distribution  [Program  CocJo(s):  01100,  01 110,  01 120, 
03610,03611,03612,03613). 

M  Other  liconsos  tor  possession  and  use  ot  byproduct  material  issued  under  part  30  ot  ttiis  chapter  tor  rosoarcti  and  $10,000 
development  that  do  net  authorize  commercial  distribution  [t^rograrn  Cede(s):  03620). 

N  I  icenses  that  authorize  services  (or  other  licensees,  except:  (1)  1  icenses  ttiat  authorize  only  t;alibration  and/or  leak  $18,000 
testing  services  are  sub|ect  to  the  tees  ;;pecilied  in  tee  Gategory  3  1’  ,  and  (2)  I  icense;.  tliat  .autlienze  waste  disposal 
f.mvico!.  are  sub|ec1  to  Ihe  lees  specitied  in  lee  (;alegerie;i  4  A  ,  4  H  ,  and  4  0  [I'rogtarn  (^edefs)  03219,  03225, 

0:i220| 

O  licenses  for  possession  and  use  ol  liy|)ioducl  matorial  issued  under  pari  34  ot  tins  (;liapter  tor  iridur.lrial  radirx)  $29,800 
rapliy  oporatiorir.  I  hi;,  catorjory  al;.o  nir.lude;.  Ilie  po;.;.es;.iori  and  u;.e  ol  r.ourco  riiaterial  lor  ;,liieldin(|  aiilhorizod 
iiiidor  |iart  40  of  Ihl;.  cliapler  wliori  aiitliorizod  on  llio  ;.amo  li(;oti;.e  [I'roriram  Oodo(;.)  0,3310,  03.320) 

I'  All  ollior  i.per.itic  byproduct  malorial  lir;erir.o;.,  oxcopi  Itiof.o  in  Oalogoiio;.  4  A  lliiou()ti  9  1)'"  [I’rogram  Oodo(;.)  $(.,800 
02400,  02410,  0:tt20,  03121,  03122,  0.312.3,  0:tt24,  0:il40,  03130,  03220,  03221, 03222,  03800,  03810,  22t:«)| 

(J  Ro(|i;.lralion  ol  dovirxi;.  (|onorally  licenr.od  iiiidor  pail  ;U  ol  llii;.  r.liaptor 


N/A  ' 
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Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


Annual  fees'  23 


R.  Possession  of  items  or  products  containing  radium-226  identified  in  10  CFR  31.12  which  exceed  the  number  of 
items  or  limits  specified  in  that  section:''* 

1.  Possession  of  quantities  exceeding  the  number  of  items  or  limits  in  10  CFR  31.12(a)(4),  or  (5)  but  less  than  or 
equal  to  10  times  the  number  of  items  or  limits  specified  [Program  Code(s):  02700]. 

2.  Possession  of  quantities  exceeding  10  times  the  number  of  items  or  limits  specified  in  10  CFR  31.12(a)(4)  or  (5) 
[Program  Code(s):  0271 0]. 

S.  Licenses  for  production  of  accelerator-produced  radionuclides  [Program  Code(s):  03210]  . 

4.  Waste  disposal  and  processing: 

A.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  materiai,  source  materiai,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  contingency  storage  or  commercial  land  disposal  by  the  licensee;  or  licenses 
authorizing  contingency  storage  of  low-level  radioactive  waste  at  the  site  of  nuclear  power  reactors;  or  licenses  for 
receipt  of  waste  from  other  persons  for  incineration  or  other  treatment,  packaging  of  resulting  waste  and  residues, 
and  transfer  of  packages  to  another  person  authorized  to  receive  or  dispose  of  waste  material  [Program  Code(s): 
03231,  03233,  03235,  03236,  06100,  06101]. 

B.  Licenses  specifically  authorizing  the  receipt  of  waste  byproduct  material,  source  material,  or  special  nuclear  material 
from  other  persons  for  the  purpose  of  packaging  or  repackaging  the  material.  The  licensee  wiii  dispose  of  the  mate¬ 
rial  by  transfer  to  another  person  authorized  to  receive  or  dispose  of  the  material  [Program  Code(s):  03234]. 

C.  Licenses  specifically  authorizing  the  receipt  of  prepackaged  waste  byproduct  material,  source  material,  or  special 
nuclear  material  from  other  persons.  The  licensee  will  dispose  of  the  material  by  transfer  to  another  person  author¬ 
ized  to  receive  or  dispose  of  the  material  [Program  Code(s):  03232]. 

5.  Well  logging: 

A.  Licenses  for  possession  and  use  of  byproduct  material,  source  material,  and/or  special  nuclear  material  for  well  log¬ 
ging,  well  surveys,  and  tracer  studies  other  than  field  flooding  tracer  studies  [Program  Code(s):  03110,  03111, 
03112], 

B.  Licenses  for  possession  and  use  of  byproduct  material  tor  field  flooding  tracer  studies.  [Program  Codo(s):  031 13]  .  . 

C  Nuclear  laundries: 


$9,600. 

$9,200. 

$33,000. 

N/A.5 

$21,100. 

$16,700. 

$13,600. 


N/A.’> 


A  I  iconsos  lor  commercial  collection  and  laundry  ol  items  contaminated  will)  t)yproduct  itialorial,  source  material,  or 
special  nut;l(«u  rnatori.rl  [Program  Code(s):  03216] 

/  Medical  liconsrts; 


$44,400. 


A  I  Iconsos  issued  undoi  pails  30,  3!>,  40,  and  /()  ot  tins  cliaploi  loi  liiiman  use  ot  liypiodiicl  iiiatonal,  s(>uico  maloilal, 
Ol  special  niicloai  matoilal  in  i.oalod  souicos  conlainod  in  gamma  stoioolactii;  ladiosiiigoiy  units,  lolollioiapy  do 
VICOS,  Ol  sliiillai  Ooam  tlioiapy  devices  this  calogoiy  also  Includes  the  posiiosslon  and  use  ol  soiiico  maloilal  loi 
slilolding  wlion  aiitlioil/od  on  llio  same  license  jPiogiam  Codofs)  02300.  02310] 

B  I  l(.onsos  ol  liioad  scope  Isr.iiod  to  modli.al  liir.lltutlons  oi  two  oi  moio  pliysiclanr,  undoi  pads  30,  33,  3'i.  40,  and  /O 
ol  llili.  cliaptoi  aiillioil/lng  losoaicli  and  dovolopmoiil,  liii.lndlii(|  linmaii  iitio  ol  liypiodin.l  maloilal.  OKcopI  lli.oni.o;.  loi 
liypiodiK.I  maloilal,  i.oiik.o  maloilal,  oi  r, pedal  niir.loai  maloilal  in  i.oalod  i.oiiicos  (.ontaiiiod  in  lolollioiapy  dovlt.or. 
tills  i.alogoiy  ah.o  iiii.lndoi;  llio  possosi;loii  and  m.o  ol  soiin.o  maloilal  lot  i.liloldliig  wlion  aullioil/od  on  llio  same  li 
coiif.o  "  [Piogiam  ( ,odo(ii)  021  10) 

r,  rniioi  In.onf.os  Issued  undoi  pads  30.  3'>,  40,  and  /()  ol  llils  (.liaptoi  lot  liiiman  use  of  liypiodiii.l  maloilal.  r.oiiico 
maloilal.  and/oi  fipoclal  niicloai  maloilal.  o/(.opl  llconsos  loi  hypiodiii.l  maloilal.  soiin.o  maloilal.  oi  r.poi.lal  niK.loai 
maloilal  In  <;oalod  r.ouir.of.  conlainod  In  lolollioiapy  ilovli.or.  Mils  calogoiy  also  Incliidos  llio  possosslfiii  and  use  ol 
r.onico  maloilal  lot  r.liloldlng  wlion  aiillioii/od  on  llio  r.amo  lli.onso  "  [I’logiam  (.odofs)  02120,  02121,  02200, 
02201,  02210,  02220,  02230.  02231,  02240,  22100] 

H  (,ivll  dofonso 

A  I  iconsos  foi  possossion  and  iiiio  of  hypiodiii.t  malonal,  souii.o  maloilal,  oi  special  niii.loai  maloilal  lot  civil  doloii’.o 
ardivllios  [Ptogiam  (2)do(s)  03/10] 

0  Device,  product,  or  soaloiJ  source  safely  evaluation 

A  Hegistralioris  issued  tor  Itie  safely  evaluation  ol  devices  oi  products  corilainitig  tiyproducl  malerial,  source  material, 
or  special  nuclear  material,  except  roaclor  fuel  dovir;es,  for  r;ommercial  distribution. 

B.  Registrations  issued  tor  the  safety  ovalualion  of  devices  or  products  containing  byproduct  material,  source  malorial, 
or  special  nuclear  material  manufactured  in  accordance  with  Ibe  unique  specifications  ot,  and  tor  use  by,  a  single  ap¬ 
plicant,  except  reactor  fuel  devices. 

C.  Registrations  issued  tor  the  safety  evaluation  ot  sealed  sources  containing  byproduct  material,  source  material,  or 
special  nuclear  material,  except  reactor  fuel,  tor  commercial  distribution. 

D.  Registrations  issued  for  the  safety  evaluation  of  sealed  sources  containing  byproduct  material,  source  material,  or 
special  nuclear  material,  manufactured  in  accordance  with  the  unique  specifications  ot,  and  for  use  by,  a  single  appli¬ 
cant,  except  reactor  fuel. 

10.  Transportation  of  radioactive  material: 

A.  Certificates  of  Compiiance  or  other  package  approvais  issued  for  design  of  casks,  packages,  and  shipping  con¬ 
tainers: 

1 .  Spent  Fuel,  High-Level  Waste,  and  plutonium  air  packages . 

2.  Other  Casks . 

B.  Quality  assurance  program  approvals  issued  under  part  71  of  this  chapter: 

1 .  Users  and  Fabricators  . 

2.  Users  . 

C.  Evaluation  of  security  plans,  route  approvals,  route  surveys,  and  transportation  security  devices  (including  immo¬ 
bilization  devices). 

1 1 .  Standardized  spent  fuel  facilities . 

12.  Special  Projects  [Program  Code(s):  25110]  . 

13.  A.  Spent  fuel  storage  cask  Certificate  of  Compliance . 


$23.H()() 


$3'., 


/()() 


$'i,gg() 


$<t,b00 


$6,000. 

$14,500. 


$8,400. 

$1,700. 


N/A.6 

N/A.6 

N/A.6 

N/A.6 

N/A.6 

N/A.6 

N/A.6 

N/A.6 


37154 


Federal  Register/ Vol.  79,  No.  125 /Monday,  June  30,  2014 /Rules  and  Regulations 


Schedule  of  Materials  Annual  Fees  and  Fees  for  Government  Agencies  Licensed  by  NRC— Continued 

[See  footnotes  at  end  of  table] 


Category  of  materials  licenses 


Annual  fees ’  ^3 


B.  General  licenses  for  storage  of  spent  fuel  under  10  CFR  72.210  . 

14.  Decommissioning/Reclamation: 

A.  Byproduct,  source,  or  special  nuclear  material  licenses  and  other  approvals  authorizing  decommissioning,  decon¬ 
tamination,  reclamation,  or  site  restoration  activities  under  parts  30,  40,  70,  72,  and  76  of  this  chapter,  including  mas¬ 
ter  materials  licenses  (MMLs)  [Program  Code(s):  3900,  11900,  21135,  21215,  21240,  21325,  22200). 

B.  Site-specific  decommissioning  activities  associated  with  unlicensed  sites,  including  MMLs,  whether  or  not  the  sites 
have  been  previously  licensed. 

15.  Import  and  Export  licenses  . 

16.  Reciprocity  . 

17.  Master  materials  licenses  of  broad  scope  issued  to  Government  agencies  [Program  Code(s):  03614]  . 

18.  Department  of  Energy: 

A.  Certificates  of  Compliance  . 

B.  Uranium  Mill  Tailings  Radiation  Control  Act  (UMTRCA)  activities  . 


N/A.12 

N/A.7 


N/A.7 

N/A.8 

N/A.8 

$383,000. 

$1,084,000.''O 

$815,000. 


^  Annual  fees  will  be  assessed  based  on  whether  a  licensee  held  a  valid  license  with  the  NRC  authorizing  possession  and  use  of  radioactive 
material  during  the  current  FY.  The  annual  fee  is  waived  for  those  materials  licenses  and  holders  of  certificates,  registrations,  and  approvals  who 
either  filed  for  termination  of  their  licenses  or  approvals  or  filed  for  possession  only/storage  licenses  before  October  1,  2012,  and  permanently 
ceased  licensed  activities  entirely  before  this  date.  Annual  fees  for  licensees  who  filed  for  termination  of  a  license,  downgrade  of  a  license,  or  for 
a  possession-only  license  during  the  FY  and  for  new  licenses  issued  during  the  FY  will  be  prorated  in  accordance  with  the  provisions  of 
§  171.17.  If  a  person  holds  more  than  one  license,  certificate,  registration,  or  approval,  the  annual  fee(s)  will  be  assessed  for  each  license,  certifi¬ 
cate,  registration,  or  approval  held  by  that  person.  For  licenses  that  authorize  more  than  one  activity  on  a  single  license  (e.g.,  human  use  and 
irradiator  activities),  annual  fees  will  be  assessed  for  each  category  applicable  to  the  license. 

2  Payment  of  the  prescribed  annual  fee  does  not  automatically  renew  the  license,  certificate,  registration,  or  approval  for  which  the  fee  is  paid. 
Renewal  applications  must  bo  filed  in  accordance  with  the  requirements  of  parts  30,  40,  70,  71,  72,  or  76  of  this  chapter. 

3Each  FY,  foes  tor  those  materials  licenses  will  bo  calculated  and  assessed  in  accordance  with  §171.13  and  will  bo  published  in  the  Ffdfrai 
RfGiSTFn  tor  notice  and  comment. 

'’Ottior  facilities  include  licenses  lor  extraction  ol  metals,  lieavy  nrotals,  and  rare  earths 

^  ftiore  are  no  existing  NRC  licenses  in  ttioso  loo  calrjgories  It  NRC  issues  a  license  lor  Itieso  categories,  Itio  (Commission  will  consider  rjs- 
tablisliing  an  annual  loo  tor  this  type  ot  license 

*’ Standaidl/od  spent  fuel  taclllllos,  tO  (Cl  R  parts  /I  and  /2  (Cerlillcates  ol  (Compliance  and  related  (Juality  Assurance  program  approvals,  anil 
special  leviewr.,  r.iicli  as  toplr;al  iepoil;>,  are  eel  as!>er>!>ed  an  annual  lee  because  llie  generic  i:esls  el  legiilallng  these  aclivitleri  are  piiiiiailly  al 
Itibiilable  lo  users  el  the  der>lgn!>,  cerlillcates,  and  topical  reports 

li.enseo!.  In  llilr,  (.alegeiy  are  net  as!>er.sed  an  annual  tee  ber.aiir.e  Ibey  aie  r.baiged  an  annual  tee  In  etbei  i.ategeiler>  while  they  aie  ll 
i.ensed  lo  e|)eiale 

"No  annual  loo  !:>  i.baiged  ber.auso  II  is  not  piai.lli.al  lo  iidmlnhilei  due  lo  Ibe  lolallvely  f.boil  lile  or  lempoiaiy  nalnie  ol  Ibe  lli.enrai 
"‘.epaiale  anneal  loos  will  nol  be  iisfiof.t.od  lor  pacemaker  ll(.enses  li.sned  to  medir.al  Inslllitllons  tbal  aliat  bold  nncloar  tneilk  Ino  lltorrai'i 
nndot  lee  (.alegorleti  /  1 1  or  /(. 

I  Ills  Incindor.  ( .eilllli.iiloi.  ol  ( .oinpllant.e  Ir.r.nod  lo  Ibe  II  *  >  I  >e|i,iilaienl  ol  I  noigy  Ibal  are  nol  landed  lioin  Ibe  Nuclear  Wade  I  end 
"  '.ee  ',1/1  I 
■  .on  §  I  /  I  I  'lie) 

'  M  lo  annual  loo  is  charged  lor  Ibis  i.alogory  bei.aiiso  Ibe  cof.l  ol  Ibe  goneial  license  loglslr.illon  piogiaiii  applli  able  to  llcenso'i  In  Ibis  cal 
ogory  will  be  recovered  tin oiigli  II)  ( .1  1 1  pail  I  /()  leoi. 

'''I'orsons  who  po'.soss  ladiniii  rionii.os  Ibal  are  used  lor  opeiallonal  pniposes  in  anollioi  lee  calogory  are  nol  also  snb|ocl  lo  Ibe  loos  In  Ibis 
c.ilogory  (Ibis  oxi. option  does  nol  apply  11  Ibe  ladinni  sone.os  are  possessed  lor  storage  only  ) 

'"I  iconsoos  paying  annual  loos  iindoi  (.atogoiy  I  A  ,  III.  and  I  I  are  nol  siibjoi.l  to  llio  annual  loos  lor  calogorios  1C,  II),  and  I  I  lor 
soalod  sourr.of;  anibori/od  in  Ibo  lir.onso 

"d  ir.onsoos  payinri  fori!;  undo)  .'I  < )  arti  nol  !;ubjo(.t  lo  foo<;  undo)  11  lor  pos!;o!;sirin  iind  sbiolilinri  aiitbriri/od  on  Ibo  <.amo  lii.on'.o 

''  I  i(.en!;ee!,  payinri  loor;  undo)  .'I  (.  arti  not  '.nbior.l  lo  foo>.  nnilor  C’  It  lor  posso!;!;io)i  )ind  <.bioldin(|  aiilbori/tid  on  Ibo  <.;ii)io  li(.on<;o 

'"I  i(.on!;ee!;  payinri  foer;  tinrler  /  (.  are  nol  !;ubjor.l  to  loer;  iinrler  C‘  II  Irn  pr>!.!;e!.!,ir)n  anri  r.birilrlinri  aiilbr»i/orl  roi  the  !;;i))ie  lir.en!;e 

'"I  ir;en!;er)S  paying  Irrer;  unrler  .'l  N  iire  nr)l  <;ubjr)r;t  Irr  paying  lee<;  unrler  M  I*  lor  r.alibralir>n  r»  Irrak  le’;linr|  !;eivir;r)';  aiitbrrri/erl  rrn  Ibo  !;;ime  li 

r,en';r) 

2"!  ir;r)nsr)es  p;iyin(|  lee*;  iiiirlr))  /  II  .are  rirrl  subjrK;!  Irr  payinri  lees  unrler  /  (C  lr>r  brrKrrI  !;r;ope  lir;er)sr)  licensris  i!;!;ued  rrnrier  parts  30,  3;>,  40, 
and  /()  ol  Ibis  cb.'rpler  for  brrrrran  use  rrl  byprrrrlrrcl  m.rlorifrl,  .source  rtratori.'il,  anrl/or  sprrci.'rl  rrucloar  mjrlorial,  except  licerrses  (or  t)yprr)d)!r;t  rrrale 
rial,  source  material,  or  special  nuclear  m;rlr)rial  in  sealrrd  sources  crrnlrrined  in  lelelherapy  devices  ;)ulhori/ed  or)  thf)  same  li(;ense. 


(e)  The  fee-i'olier arljuslinenl  allocalerl 
to  annuiil  fees  iiicliules  the  hudgeterl 
ic.soiirces  for  the  activities  listed  in 
paragraph  (e)(1)  of  this  section,  plus  the 
total  budgeted  resources  for  the 
activities  included  in  paragraphs  (e)(2) 
and  (e)(3)  of  this  section,  as  reduced  by 
the  appropriations  the  NRC  receives  for 
these  types  of  activities.  If  the  NRC’s 
appropriations  for  these  types  of 
activities  are  greater  than  the  budgeted 
resources  for  the  activities  included  in 


pfiragr<i|)hs  (e)(2)  ;)nd  (e)(3)  of  this 
section  for  a  given  FY,  a  negative  fee- 
relief  adjustment  (or  annual  fee 
reduction)  will  he  allocated  to  annual 
fees.  'I'he  activities  comprising  the  FY 
2014  fee-relief  adjustment  are  as 
follows: 

*  *  *  * 

■  11.  In  §  171.19,  add  a  new  paragraph 
(f)  to  read  as  follows: 


§171.19  Payment. 

Ar  illr  ★  ★  ★ 

(f)  The  NRC  is  entitled  to  collect  any 
underpayment  of  fees  as  a  result  of  an 
error  by  the  NRC. 

Dated  at  Rockville,  Maryland,  this  IBth  day 
of  june  2014. 

For  the  Nuclear  Regulatory  Commission. 
Mary  Muessle, 

Acting  Chief  Financial  Officer. 

|FR  Doc.  2014-15193  Filed  6-27-14;  8:45  am] 
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